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ALBANY, JANUARY 7, 1892. 


CURRENT TOPICS. 
4 NCIENT Ithaca was the residence of the wisest 
I of the Greeks, and in modern days and in this 
State a town of that name has been selected for the 
site of one of the greatest educational institutions 
of our country — Cornell University. A recent 
visit to that university was much enjoyed by the 
writer, who found much to admire and commend, 
especially in the foundation and administration of the 
law school. This school is only five years old, but 
has two hundred scholars at present (including two 
women), and is housed in a new anc superb stone 
building expressly and conveniently designed for 
its purposes, directly opposite the magnificent 
library building bestowed on the university by Mr. 
Sage, the father of our townsman, Dean Sage. One 
large room in this builcing is preparing for the ac- 
commocation of the Moak library, so generously 
given te the university by the widow and daughter 
of the late Judge Boardman, the first dean of the 
law school and a most devoted friend to it. The 
school library now numbers some twenty thousand 
volumes. The university buildings are beautifully 
situated on high ground overlooking the lake and 
commanding a pleasant view for many miles. Con- 
sidering the fine apartments allotted ‘o the law pro- 
fessors in the new building, and their pleasant cot- 
tage residences in the neighboriny vrounds, the 
life of these gentlemen may be regarded as almost 
an ideal one. The audience of two hundred stu- 
dents was extremely attentive and appreciative, and 
quite devoid of that horse-pla; 1nd grotesque 
smartness which too often characterize the inspired 
and prematurely wise college youth. The school is 
now under the general charge of Judge Yinch, of 
the Court of Appeals, who delivers, among other 
subjects, an admirable course of lectures on the 
statute of frauds. The associate dean is Mr. Harry 
B. Hutchins. The other resident professors are 
Messrs. Charles A. Collin, Charles E. Hughes and 
William A. Finch, together with Moses Coit Tyler, 
Vor. 47 — No. 1. 








professor of American Constitutional History; Her- 
bert Tuttle, professor of English Constitutional 
History, and Brainard G. Smith, associate pro- 
fessor of Elocution and Oratory. Special lectures 
are delivered by Hon. Daniel H. Chamberlain, 
Judge Alfred C. Coxe, Judge Irving G. Vann and 
Messrs. Albert H. Walker, John Ordronaux and 
Hon. Goodwin Brown. This is a distinguished 
array of talents. Mr. Chamberlain lectures on con- 
stitutional law, Judge Coxe on admiralty, Mr. 
Walker on patents, Mr. Ordronaux on medical ju- 
risprudence, Judge Vann on insurance and Mr. 
Brown on extradition. These gentlemen are recog- 
nized experts on these respective subjects. Mr. 
Collin is one of the commissioners of statutory re- 
vision in this State and Mr. Brown is now on the 
State lunacy commission. The resident lecturers 
are men of exceptional acquirements and tact, and 
spend all their time in earnest and judicious work. 
Cornell University is a favored place for the study 
of law. 


Our distinguished citizen, Gen. Curtis, has made 
an excellent speech in Congress in support of a 
measure for the abolition of the punishment of 
death for the violation'of any provision of the Fed- 
eral statutes. In looking over the list of offenses 
now punishable capitally under the Federal laws, in 
addition to murder, piracy and treason, we find 
rape, destruction of a vessel at sea by the owner, 
laying violent hands on a commander by a seaman, 
and arson of a vessel of war or a dwelling-house 
within a fort. These are unusual and unreasonable 
severities. it appears that capital punishment has 
been abolished for many years in five of the most 
orderly States of the Union. Gen. Curtis says: 

“In every country in Europe tho abolition of the 
death penalty and the substitution of milder penalties 
for the punishment of crime has,.been followed by a 
diminution of such offenses and increased convictions 
in proper cases. The revision of the criminal laws of 
the several States in this country, which has been go- 
ing on during the last century, has been followed by 
like results as to homicides as well as minor crimes. 
Michigan led in 1847 s7ith total abolition. In 1848 her 
life convicts constituted 2.71 per cent of her prison 
population. In 1884, as shown in the official reports, 
life convicts had decreased to 43-100 of 1 per cent of her 
prison population. Rhode Island abolished the death 
penalty in 1852, and Wisconsin in 1853. Iowa abolished 
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it in 1872, when her homicidal crimes averaged 1 in 
800,000 of her population; after six years under this 
beneficent law her homicidal crimes averaged only Lin 
1,200,000 of her population. Then, in a general revision 
of her criminal laws, she gave to juries the right to 
affix the death penalty or imprisonment for life for 
murder; and since then she has had but two execu- 
tions, but homicides bave increased faster than her 
population, so that the wisdom of repealing her excel- 
lent law of 1872 is not apparent. Maine had for many 
years practical abolition of the death penalty, although 
its provision was retained in her laws, which required 
a year to elapse bet ween conviction and execution, and 
then to be ordered by the governor. The provision 
for execution was not mandatory, and few executions 
were ordered. In 1876 her Legislature abolished capi- 
tal punishment. In 1883, moved to action by the mad- 
dened passion of a life convict, who killed a keeper in 
prison, her Legislature restored the death penalty bya 
barely constitutional vote in each house. Iu 1887 her 
Legislature again abolished the penalty of death with 
a two-thirds vote in one house and a three-fourths vote 
in the other.’’ 


In Texas, and possibly in some other States, as 
well as Iowa, the jury have power to define the 
punishment, and in a number of States, we believe, 
capital punishment can be inflicted only after a cer- 
tain prolonged period and upon the warrant of the 
governor. This latter provision saved the life of 


Baldwin, in Kansas, a few years ago, who was finally | 


pardoned, on the ground that there was not suf- 
ficient evidence upon which to convict him! Gen- 
eral Curtis is right. 
kill a citizen for killing another as it would be for 
a father to say to his little son: ‘It is wrong for 
you to strike anybody, and if you strike anybody I 
will strike you.” 

In a recent divorce case in the Court of Common 
Pleas of the city of New York Judge Pryor re- 


marked: ‘* An infant child is issue of this marriage, | 


and we cannot tolerate that its character shall be 
sullied and its career clouded by a judicial convic- 
tion of the father, on such evidence, of infidelity to 
the most sacred of obligations. Since the ‘com- 
mon-law marriage’ so-called —- another name for 


concubinage — is obtrusively prevalent in the com- | 


munity, and our calendars are crowded with appli- 
cations for divorce, it behooves us not to relax the 
stringency of the rules which, in the interest of 
good morals and social security, have been pre- 


scribed by law for the safeguard of the sanctity and | 


stability of the marriage relation.” Every law- 
yer will sympathize with this excellent judge's 
anxiety to preserve the marriage relation from 


easy or trivial dissolution, but many will not | 


agree with him tHat the ‘*common-law marriage 
so-called is obtrusively prevalent in the commu- 
nity.” On the contrary, we believe it to be very 
rare; sometimes in the interest of an honest claim- 


ant, and occasionally painfully brought to light by | 


the attempt of some adventuress — too frequently in 
the hands of unscrupulous or careless lawyers — to 
fasten her claim as a wife upon the estate of a man 
to whom she was only mistress. The truth is that 


almost every honest and respectable woman will de- 
mand a public marriage, and generally with the 
sanction of the church; and women of a different 
kind seldom concern themselves with any form of 
marriage whatever. No doubt the doctrine of the 
common-law marriage has sometimes been the 
vehicle of fraud and imposition, and doubtless on 
the other hand it has sometimes served to defeat 
the base purpose of the seducer. It would undoubt- 
edly be better for the common interests of society 
to demand, as the conference of commissions on 
uniformity of legislation has recommended, the exe- 
cution of a written contract of marriage where 
people do not choose to celebrate their marriage by 
the medium of priest or magistrate. 


Let no one suppose that we have read much of 
the proceedings in the Briggs’ heresy trial. They 
are as unimportant, or at all events as uninteresting 
as the history of the Saxon heptarchy’s wars, which 
we believe have been compared to the fights of 
crows and kites. It may however be remarked that 
Lawyer McCook has probably found Minister Briggs 
a tough nut to crack. We infer so from the min- 
ister’s characterization of the lawyer’s argument, 
which is as follows: 





It is as illogical for society to | 


“Mr. McCook gave you an argument of more than 
two hours, which was forceful, plausible and specious, 
| but which for the most part soared in the regions of 
| abstract thought, far above and beyond what the 


| prosecution, to use the language of an eminent mem- 
| ber of the court, ‘‘ were put up to do.”’ I listened to 
theargument with the closest attention. Its subtle 
analyses of hypothetical premises, its simple-minded 
substitution of inferences from the language of the de- 
fendant for that language itself, its delicate balancing 
upon imaginary lines stretched from speculative piers, 
| the cool assumption of its logic and the condensed heat 
| of its rhetoric, all remind us of the intellectual pro- 
cesses of a scholastic theologian rather than of a law- 
yer ora man of affairs. This argument will receive the 
attention it deserves.” 


The programme for the annual meeting of the 
| New York State Bar Association, published in this 
issue, is both extensive and varied, as well as relates 
| to both the intellectual and physical entertainment 
| of its members. The delivery of addresses in the 
| evening instead of in the afternoon, as heretofore, will 
| doubtless bring out avery considerable audience, and 
the holding of the business meeting during the day 
preceding the reception by the governor, will tend 
| to bring together a large number of its members. 
It would now appear that atleast one of the subjects 
for discussion will be disposed of, viz., the date for 
holding the Constitutional Convention. There 
seems to have been a unanimity of sentiment 
| throughout the State in favor of the postponement 

of the election of delegates until November, and the 
Legislature has acted wisely in at once amending 
| the law in that respect. 


Occasionally we see something in the Swn that 
isn’t true. The Sun says: ‘‘ Judges of the higher 
courts of this city assiduously frequent the Manhat- 
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tan Club and the rooms of the Bar Association, the 


former for pleasure, the latter for study. The judges 
are ex-officio entitled to the use of the law library of 
the Bar Association, the best in the United States 
after the Congress library, and on holidays, alas ! 
even on Sunday, the judges delve there for law. 
There is no quieter or more satisfactory working 
place in town than the Bar Association’s rooms, and 
it is a distinguished company that gathers there.” 
The Bar Association is not the best after the Con- 
gress library. It is not so large as, and certainly 
no better in quality than, the State library. But 
why should judges prefer the Manhattan Club ? 
We do hope it is not on account of its celebrated 
cocktails, of which we have often heard but which 
we have never imbibed. 


a o————— 


NOTES OF CASES 

N Brennan v. Winkler, Supreme Court of South 
Carolina, November 8, 1892, it was held that a 
trust ‘‘for the education of young men for the 
priesthood, or to educate individual orphan boys or 
orphan girls,” is void for uncertainty, and that 
parol testimony to show that testatrix prepared her 
own will, that she had been reared as a Catholic, 
and by the use of the words ‘‘ priesthood” proba- 
bly meant that of the Catholic Church, was prop- 
erly excluded. The court said: ‘‘ The rule certainly 
is that the intention of a testator must be disclosed 
by the will itself, with possibly two exceptions: In 
the cases of a latent ambiguity, and of explaining 
the particular language used in the instrument. We 
are unable to see that either of these exceptions are 
applicable here. We can conceive of no parol testi- 
mony admissible in this case, unless it may possibly 
be such as is allowed by the fifth rule of Mr. 
Wigram, which permits extrinsic parol evidence 
‘as to the circumstances of the testatrix and her 
family and affairs, for the purpose of enabling the 
court to identify the person or thing intended by 
the testatrix;’ that is to say, to enable the judge to 
put himself, as near as possible, in the place and 
situation of the testatrix when she wrote her will. 
It may be that such proof might possibly have 
shown that she prepared her own will; that she had 
been reared under the protection and teachings of 
the Roman Catholic Church; that she was a mem- 
ber of that church, and by the use of the word 
‘priesthood’ probably meant that of the Roman 
Catholic Church. But if so, we do not think that 
such testimony could have had the least effect in 
producing a different interpretation of the will from 
that reached by the circuit judge. * * * If the 
trust claimed to be declared by the testatrix had 
been a private trust there could have been no doubt 
whatever as to its being invalid; but it is insisted 
that it is a public ‘charitable,’ as distinguished 
from a private, trust, and as such, although pre- 
catory, and somewhat indefinite, it will be sus- 
tained and administered by our courts. It is true 
that under the English practice one of the distin- 





guishing elements of a ‘charitable,’ as compared 
with an ordinary, trust, consists in the generality, 
indefiniteness and even uncertainty which is per- 
mitted in describing the objects and purposes or 
beneficiaries. But Mr. Pomeroy (2 Eq. Jur., 
§ 1029) says: ‘With regard to the extent to which 
‘charitable trusts’ have been adopted, and the ju- 
risdiction over them exercised, in the various 
States, there is the utmost conflict of judicial decis- 
ion. It seems possible however to arrange the dif- 
ferent States according to three general types, 
which shall represent, with reasonable accuracy and 
certainty, the existing condition of law upon the 
subject inthis country. * * * He places South 
Carolina in the second class. This class includes 
the larger portion of the States in which charitable 
trusts exist under a somewhat modified and re- 
stricted form. There is not a little divergence in 
the views maintained by the courts of the various 
States composing this class. Ina few of them the 
statute of Elizabeth is held to be in force (not in 
this State), or one similar to it has been enacted. 
In a majority of them the doctrine of charitable 
trusts, as a part of the ordinary jurisdiction and 
functions of equity, has been accepted in a modified 
and limited form. Such trusts are upheld when the 
property is given to a person sufficiently certain, 
and for an object sufficiently definite. With regard 
to this element of certainty in the trustee and the 
objects there is much diversity of opinion. The 
doctrine of cy pres is generally rejected, etc. As to 
this element of certainty or uncertainty, so far as I 
have been able to discover, one of the main tests 
seems to be this, viz., that the conrt will not de- 
clure the trust, unless it sufficiently appears that the 
donor designed to establish a charity, and the pur- 
pose is indicated with sufficient clearness to enable 
the court, by means of its settled doctrines, to carry 
the design into effect. If the trust claimed here 
were established, could the court, according to its 
established doctrines, carry the design into ef- 
fect? The power of using the money for the edu- 
cation of young men for the priesthood, whether of 
the Roman Catholic or other priesthood, is abso- 
lutely unlimited by country or latitude. From the 
nature of the trust claimed it would not be under 
the administration of the court at all. See Pritchard 
v. Thomson, 95 N. Y. 76; Holland v. Alcock, 108 
id. 312; Nichols v. Allen, 130 Mass. 211; Fosdick 
v. Town of Hempstead, 125 N. Y. 581; McCreary v. 
Burns, 17 8. C. 50.” 


In Society of the Most Precious Blood v. Moll, Su- 
preme Court of Minnesota, November 12, 1892, it 
was held that a devise of real estate describing the 
devisees only as ‘‘ those members of the ‘Society of 
the Most Precious Blood’ who are under my control, 
and subject to my authority, at the time of my death,” 
is void because not pointing out with sufficient 
cortainty the persons who are to take. The court 
said: ‘‘ 4.t the time of executing the will and of the 
death and of the entry of said decree, and until the 





subsequent adoption of the articles of incorporation, 
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the Society of the Most Precious Blood appears to 
have been a merely voluntary association, and there is 
nothing in the will to indicate that the Gevisor con- 
templated its incorporation. Of the decree of the 
probate court it is enough to say that if the devisees 
are not sufficiently designated in the will to enable 
any person to take and hold under it, the same de- 
fect exists in the decree. The designation of those 
who are to take under the aecree is just as indefinite 
and uncertain as the designation in the will. We 
do not see any thing in the will showing an inten- 
tion that the title should pass to tho persons ap- 
pointed executors, who are also called ‘trustees.’ or 
that it should vest in any one cxcept those whom 
the devisor attempts to point out by she Ccserin- 
tion, ‘the members, both brothers and sisters, of 
the Society of the Most Precious Blood, whe are 
under my control and subject to my authority at the 
time of my death.’ It is unnecessary to enter on a 
consideration of the doctrines of uses and trusts and 
of charitable uses, for, before a court can be called 
on to decide whether a trust or use is valid, there 
must be an effectual conveyance or devise, and to 
such there must bo a certain grantee or devisee com- 
petent to take and hold the real estate named or de- 
scribed with sufficient certainty. This court has 
held that a conveyance to a voluntary association in 
the name adopted by it would pass no title (As- 
sociation v. Scholler, 10 Minn. 331; Gil. 260); that 
a conveyance to a partnership in its firm name 
passes to it no title (Morrison v. Mendenhall, 18 
Minn. 2382; Gil. 212; Vidd v. Rines, 26 Minn. 201; 
Gille v. Hunt, 35 id. 357); though in the last case 
it is suggested that where the firm name contains 
the name of one of the partners the title may vest 
in that partner; and it also concedes that where the 
person is indicated by a title or office, and there is 
but one such, it is sufficient. There isno such element 
of certainty here. The intended devisees are no 
way described than as those members of a certain 
society, who are under the control and subject to 
the authority of the devisor at the time of his death, 
without specifying who those members are, or how 
they are to be ascertained and identifed. Title to 
real estate cannot be permitted to pass by an instru- 
ment in which the persons who are to take are indi- 
cated in so indefinite and uncertain a manner. ~The 
will was ineffectual to pass the property.” 


In MeClair v. Wilson, Supreme Court of Colorado, 
November 7, 1892, it was held that a creditor may 
demand and secure from his debtor a promissory 
note for a bona fide debt, under threat of suit, and a 
debtor cannot avoid the payment of a note merely 
on the ground that the same was obtained by 
means of such a threat. The court said; ‘* The 
general rule on this subject is stated by a standard 
author as follows: ‘ Duress by threats does not exist 
wherever a party has entered into a contract under 
the influence of a threat, but only where such a 
threat excites a fear of some grievous wrong; as of 
death, or great bodily injury, or unlawful imprison- 
ment. * * * But where the threat, whether of 





mischief to the person or the property or to the 
good name, was o1 suflicient importance to destroy 
the threatened party’s freedom, the law would not 
enforce any contract which he might be induced by 
such means to make.’ 1 Pars. Cont. *393-395; 1 
Chit. Cont. 269-273; Silliman v. U. S., 101 U. S. 
465. Tho first part of the foregoing quotation is a 
fair statement of the more rigid rule, the latter of 
the more lenient rule, in respect to duress? De- 
fendant’s answer is insufficient under either rule. 
In most, if not all, of the reported cases, where a 
party has been relieved from liability on a contract 
on the ground that the same was obtained from him 
by duress, o7 threats amounting to duress, it will be 
‘ound that *he duress or threats were not only un- 
‘s', but that the contract thus obtained was es- 
senticliy njust toward the party seeking relief from 
it. sddam Schiffer, 11 Colo. 30-33; 17 Pac. Rep. 
21; White v. aeylman, 4 Penn. St. 142; Collins v. 
Westbury, © Bay, 211; Crawford v. Cato, 22 Ga. 594; 
Tyne v. Glenn, 41 Mich. 112; Scholey v. Mumford, 
6O N. Y¥. 498. In th: case the answer avers that 
defendant an his partner were threatened with 
suit by plaintiffs -nless Cefendant should execute 
the note. But it sso appears that their debt to 
plaintiffs was much greater than the amount of the 
note demanded; hence it was lawful for plaintiffs 
to sue if they could not otherwise obtain a satisfac- 
tory settlement. The property of defendant’s firm 
was also threatened with attachment. Presumably 
it was liable to attachment; at least the answer 
does not negative such liability. It is alleged that 
plaintiffs promised to give credit to defendant’s firm. 
The answer shows that plaintiffs did give such 
credit. The answer does not however show the ex- 
tent of the credit promised, either as to time or 
amount; hence no legal or reasonable ground ap- 
pears for defendant’s belief that plaintiffs would 
give all the credit his firm desired. The answer 
avers that defendant feared that his business would 
be ruined, his property sacrificed and his business 
reputation and standing injured, if he should be 
sued by plaintiffs, and that thus he would be sub- 
jected to great pecuniary loss and mental anxiety. 
All these things are but the common ordinary inci- 
dents resulting from over-indebtedness on the part 
of those engaged in mercantile and other business 
pursuits. It is not unlawful for a creditor to de- 
mand and secure from his debtor a promissory note 
for a hona side debt, under threat of suit if such note 
be not given; and a debtor cannot avoid the pay- 
ment of a note merely on the ground that the same 
was obtained by means of such a threat. Juckson v. 
Allen, 4 Colo, 263; Prichard v. Sharp, 51 Mich. 4382; 
Peckham v. Hendren, 76 Ind, 47.” 


lew 





Lara s 
CRIMINAL LAW—MURDER—VENUE—SEPA- 
RATION OF JURY. 

MARYLAND COURT OF APPEALS, NOV. 11, 1892. 


STOUT V. STATE. 
The Code, article 27, section 278, provides that “if any person 
be feloniously stricken or poisoned in one county, and die 
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of the same stroke or poison in another county, within 
one year thereafter, the offender shall be tried in the 
court within whose jurisdiction such county lies where the 
stroke or poison was given.” J/eld, that where the blow 
was struck in Maryland, and death ensued in Pennsyl- 
vania, the venue in an indictment for murder was prop- 
erly laid in the county where the blow was struck. 

Where a sick juror had been separated from his fellow jurors 
during a recess of the court, before verdict, and it ap- 
peared that he had not been tampered with, a motion to 
discharge the jury was rightly overruled. 


RGUED before Alvey, C. J., aud Bryan, McSherry, 
Fowler, Briscoe and Page, JJ. 


Cc. C. Crothers, Rob. C. Thackery and G. Y. Mayna- 
dier, for appellant. 


John P. Poe, Atty.-Gen., for the State. 


Atvey, C. J. This appeal, taken under the act of 
1892 (chap. 506), enacted as section 77, article 5, of the 
Code, is from the final judgment of the court below, 
sentencing the appellant to death on a verdict of mur- 
der in the first degree. There are two questions raised. 
The first is on demurrer to the indictment, in respect 
to the jurisdiction of the court to try the prisoner be- 
cause of supposed defect of venue as to the commission 
of the crime, and the second is presented by bill of ex- 
ception, as to the supposed illegal separation of the 
jury during the progress of the trial. 

(1) Asto thedemurrer to the indictment. The in- 
dictment contains four counts. There is no question 
made upon either the first or second count, but the 
third and fourth counts are supposed to be obnoxious 
to the objection taken to them by demurrer. The de- 
murrer was overruled, and the prisoner then pleaded 
not guilty, upon which he was tried and convicted. 
The third count of the indictment charges that the 
mortal blow was inflicted by the prisoner on the de- 
ceased in Cecil county, Md., but that death, in conse- 
quence of the wound, subsequently ensued in the city 
of Philadelphia in the State of Pennsylvania. In the 
language of the indictment it is charged that the ac- 
cused, ‘on the Ist day of February, 1891, with force 
and arms, at Cecil county aforesaid, in and upon one 
George Ditmar, in,” ete., ‘“‘then and there being, 
feloniously, willfully and of his malice aforethought, 
did make an assault,’’ ete., *‘and, with acertain stick,” 
ete., “him, the said Ditmar, did then and there, one 
fatal wound; and of which said mortal wound the said 
Ditmar, on and from the said Ist day of February, in 
the year aforesaid, until and upon the 4th day of 
March, in the year aforesaid, at the county and city of 
Philadelphia, in the State of Pennsylvania, then and 
there did languish, and, languishing, did live; on 
which said 4th day of March, in the year aforesaid, at 
the county and city last aforesaid, he, the said Ditmar, 
of the mortal wound aforesaid, died.’’ The fourth 
count, charging the felonious assault and wounding as 
in thethird, differs from that count in this: that in 
the fourth count itis charged that the mortal blow 
was inflicted on the deceased by the accused at Cecil 
county, Md., with a club, ‘‘and that of this mortal 
wound said Ditmar, on and from the said Ist of 
February, in the year aforesaid, to the 4th day of 
March, in the year aforesaid, languished, and lan- 
guishing, did live, as well at and in the county afore- 
said as at and in the county and city of Philadelphia, 
in the State of Pennsylvania, then and there did lan- 
guish, and, languishing, did live, on which said 4th day 
of March, in the year aforesaid, at and in the county 
and city of Philadelphia aforesaid, to-wit, at and in 
Cecil county aforesaid, the said Ditmar, of the mortal 
wound aforesaid, died.” 

The death occurring in Philadelphia as the result of 
the mortal wound inflicted in Maryland, the question 


presented on demurrer to the third and fourth counts 
of the indictment is one in regard to which some 
doubts, it would appear, were entertained in the early 
days of the English common law. These doubts seem 
to have had their foundation in certain maxims and 
practice that originally obtained in respect to the 
venue for the trial of facts, the reason for which has 
long since ceased to exist; it being supposed, in the 
early periods of the English law, that it was necessary 
that the jury should come from the vicinage where the 
matters of fact occurred, and therefore be better quali- 
fied to investigate and discover the truth of the trans- 
action than persons living at a distance from the scene 
could be. Hence the venue was always regarded as a 
matter of substance, and where, at the common law, 
the commission of an offense was commenced in one 
county and consummated in another, the venue could 
be laid in neither, and the offender went altogether 
unpunished. And even in the case of murder, if the 
mortal wound was inflicted or poison administered in 
one county, and the party died in consequence of the 
wound or poison in another, it was doubted by some 
whether the murder could be punished in either 
county, for it was supposed that a jury of the first 
could not take cognizance of the death in the second, 
and a jury of the second could not inquire of the 
wounding or poisoning in the first, and so the felon 
would escape punishment altogether. 1 Chit. Crim. 
Law, 177. This doubt was founded in a mere techni- 
cality, and savored so much of a senseless nicety that 
it was deemed areproach to the law, and to remove 
all doubt, and to fix a certain venue for the trial of 
the crinic, the statuteof 2and3 Edward VI was passed, 
and afterreciting ina long preamble the great fail- 
ures of justice which arose from such extreme nicety, 
that statute enacted that in cases of striking or poison- 
ing in one county and death ensuing in another the of- 
fender could be indicted, tried and punished in the dis- 
trict or county where the death happened, as if the 
whole crime had been perpetrated within the bound- 
ary of such district or county. And by the subsequent 
statute of 2 George II, chapter 21, it was enacted that, 
where any person feloniously stricken or poisoned at 
any place out of England shall die of the same in Eng- 
land, or being feloniously stricken or poisoned in 
England, shall die of such stroke or poisoning out of 
England, an indictment thereof, found by the jurors 
of the county in which either the death or the cause 
of death shall respectively happen, shall be as good and 
effectual in law, as well against principals and acces. 
sories, as if the offense had been committed in the 
county where such indictment may be found. The 
principles or provisions of these two English statutes 
are not exactly consistent the one with the other, but 
the statutes of 2and 3 Edward VI, chapter 24, is not 
now applicable or in force in this State, whatever may 
have been the case prior to our own act of 1809 (chap. 
158, $17), and the statute of 2 George II, chapter 21, 
was never applicable here, as found by Chancellor 
Kilty in his Report on the English Statutes published 
in 1811. 

By section 278 of article 27 of the Code, codified from 
section 17 of the act of 1809 (chap. 158), it is provided 
that, “if any person be feloniously stricken or poi- 
soned in one county, and die of the same stroke or 
poison in another county, within one year thereafter, 
the offender shall be tried in the court within whose 
jurisdiction such county lies where the stroke or poi- 
son was given, and in like manner an accessory to mur- 
der or felony committed shall be tried by the court 
within whose jurisdiction such person became acces- 
sory.’’ This statute, as will be observed, conforms 
neither to the Statutes of 2and 3 Edward VI nor to 
that of 2 George IT; but it is, as we think is manifest, 





simply in confirmation or declaratory of the common 





6 THE ALBANY LAW JOURNAL. 








law. This, we think, is made clear upon examination 
of text-writers of high avthority, and by judicial de- 
cision of courts entitled to great weight in the deter- 
mination of such a question, and if this provision of 
our Code be simply declaratory of the common law, 
as we suppose it to be, the same reason and _ principle 
equally apply to the case where the mortal blow or 
poison is given in avy county in this State, and the 
party so stricken or poisoned shall, in consequence of 
the blow or poison, die out of the State, within the 
year and a day after the blow given or poison admin- 
istered, as to the case provided for by the terms of the 
statute. 

In such case it is the law of Maryland that is vio- 
lated, and not the law of the State where death may 
happen to occur. By the felonious act of the accused 
not only is there a great personal wrong inflicted upon 
the party assaulted or mortally wounded while under 
the protection of the law of the State, but the peace 
and dignity of the State where the act is perpetrated 
is outraged, and though death may not immediately 
foliow, vet if it does follow as the consequence of the 
felonious act within the year, the crime of murder is 
complete. In inflicting the mortal wound then and 
there the accused expends his active agency in pro- 
ducing the crime, no matter where the injured party 
may languish, or where he may die, if death ensues 
Within the time and as a consequence of the stroke or 
poison given. ‘The grade and characteristics of the 
crime are determined immediately that death ensues, 
and that result relates back to the original felonious 
wounding or poisoning. The giving the blow that 
caused the death constitutes the crime. 

Lord Coke seems to have been responsible to a con- 
siderable extent for the maintenance of the doubt that 
was formerly entertained upon this subject. In 3 
lnst., at page 48, founding his text on the preamble 
to the Statutes of 2and 5 Edward VI, he says: ‘And 
before the making of the Statutes of 2 Edward VI if a 
man had been feloniously stricken or poisoned in one 
county, and after had died in another county, no suf- 
ficient indictment could thereof have been taken in 
either of said counties, because by the law of the realm 
the jurors of one county could not inquire of that 
which was done in another county. — It is provided in 
that act that the indictment may be taken in that 
county where the death doth happen.” The reason 
assigned for this passage from the Institutes can hardly 
be accepted as sound at this day; that is, that the ju- 
rors of one county cannot inquire of that which is done 
in another county. But we have the authority of the 
great Sir Matthew Hale to the contrary of this doc- 
trine of Coke. In 1 Hale’s Pleas of the Crown, 426, 
the author says: “At common law if aman had been 
stricken in one county and died in another, it was 
doubtful whether he were indictable or triable in 
either, but the common opinion was that he might be 
indicted where the stroke was given, for the death is 
but a consequence, and might be found in another 
county,’’ and he cites for this the Year Books 9 Ed- 
ward IV, page 48, and 7 Henry VII, page 8. And he 
then proceeds to say that “if the party died in an- 
other county, the body was removed into the county 
where the stroke was given for the coroner to take an 
inquest super visum corporis.” “ But now,” says the 
author, “ by the Statutes of 2. and 3 Edward VI, chap- 
ter 24, the justices or coroner of the county where the 
party died shall inquire and proceed as if the stroke 
had been in the same county where the party died,” 
thus showing that the common law was changed by the 
Statutes of 2 and 3 Edward VI, but that our statute of 
1809 (chap. 138, § 17) is simply declaratory of the com- 
mon law, and according to that law, and to what was 
plainly Sir Matthew Hale’s conclusion from the his- 
tory of the law, the crime in this case was committed 








where the fatal stroke was given, and the place of the 
consequent death was quite immaterial. The author- 
ity of the opinion of Lord Hale so plainly indicated in 
the passage from his work just quoted has been fully 
recognized by subsequent writers of high repute. 
Thus in 2 Hawkins’ Pleas of the Crown, page 120, sec- 
tion 13, the author says: ‘It issaid by some that the 
death of one who died in one county of the wound 
given in another was net indictable at all at common 
law, because the offense was not complete in either 
county, and the jury could inquire only of what hap- 
pened in their own county. But it hath been holden 
by others that, if the corpse were carried into the 
county where the stroke was given, the whole might 
be inquired of by a jury of the same county.”” Andso 
in 1 East’s Pleas of the Crown, page 361, that very 
learned and accurate writer says: ‘* Where the stroke 
and death are in different counties, it was doubtful at 
common law whether the offender could be tried at all, 
the offense not being complete in either, though the 
more common opinion was that he might be indicted 
where the stroke was given, for that alone is the act of 
the party,and the death is but a consequence, and 
might be found, though in another county, and the 
body was removed into the county where the stroke 
was given.” It is not necessary that we should cite 
other text-writers upon this subject; those we have 
cited sufficiently indicating the state of the English 
common law in regard to the question here involved, 
though expressed with the doubts formerly entertained 
by some. 

The question however does not rest on the authority 
of text-writers alone; judicial decisions are not want- 
ing upon the subject. In the case of Rew v. Hargrave, 
5Car. & P. 170, tried before Mr. Justice Patteson in 
1831, an indictment for manslaughter charged that A. 
gave the deceased divers mortal blows at P., in the 
county of M., and that the deceased languished and 
died at D., in the county of K., and that the prisoner 
was then and there aiding in the commission of the 
felony. Upon objection to the sufficiency of the in- 
dictment, the learned justice, in overruling the objec- 
tion, said: ‘*The giving of the blows which caused 
the death constituted the felony. The languishing 
alone, which is not any part of the offense, is laid in 
Kent. The indictment states that the prisoner was 
then and there present, aiding and abetting in the 
commission of the felony. That must of course apply 
to the parish of All Saints, where the blows which con- 
stitute the felony were given.’’ And there are many 
cases in this country which hold that, upon the defini- 
tion of murder, and the elements that enter into and 
constitute the crime, the place of the death is wholly 
immaterial in the prosecution of the offender, except 
in those cases specially provided for by positive stat- 
ute; in other words, that the giving of the mortal blow 
that caused the death constitutes the felony, and the 
removal of the corpse to the county in which the mor- 
tal stroke was inflicted is not required forany purpose 
connected with the jurisdiction of the court over the 
crime orthe offender. And without stating the facts 
of each case, wherein these principles have been con- 
sidered and maintained, we may refer to the cases of 
Riley v. State, 9 Humph. 646; People v. Gill, 6 Cal. 637; 
Minnesota v. Gessert, 21 Minn. 369; Staie v. Bowen, 16 
Kans. 476; Green v. State, 66 Ala. 40. In the very cel: 
ebrated case of U. S. v. Guiteau, tried in the District 
of Columbia in 1881-82, and reported in 1 Mackey, 498, 
this question of jurisdiction was extensively discussed 
by counsel, and elaborately considered by the court. 

The accused was indicted under section 5339 of the 
Revised Statutes of the United States, for the murder, 
by shooting in the District of Columbia, of the then 
president of the United States, James A. Garfield, 
who, after receiving the mortal wound, languished for 
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more than two months and died in the State of New 
Jersey, where he had been taken in the hope of relief. 
The contention there was on the part of the prisoner 
that the murder was committed only partly within the 
Distriet of Columbia and partly within the State of 
New Jersey, und therefore there was no jurisdiction 
in the court in the District of Columbia to try and con- 
vict the prisoner forhis crime. But this contention 
was overruled. It was first considered and overruled 
in the Criminal Court, in a very learned and able opin- 
ion by Mr. Justice Cox, before whom the case was tried, 
and after conviction the case was taken to asession in 
General Term of the Supreme Court of the District, 
where the decision of the trial court was fully re- 
viewed, and the conclusion of Mr. Justice Cox con- 
curred in, though for reasons somewhat variant from 
those employed by the trial judge. In the opinion of 
Judge Cox the common-law authorities sustained the 
jurisdiction, but he was further of opinion that the 
statutd of 2 George II, chapter 21, was in force in 
Maryland at the date of the cession of the District by 
this State, and consequently was still in foree in the 
District, and that that statute fully applied to the 
case; and while the court of review, sitting in General 
Term, agreed in the conclusion arrived at by Judge 
Cox, and also in the proposition that the common law 
was suflicient’for the case, it held that, by the terms of 
the statute of the United States applicable to the Dis- 
trict of Columbia, which provides that in all places or 
districts under the sole and exclusive jurisdiction of 
the United States, if a party shall commit the crime of 
murder, such person, on being convicted, shall suffer 
death, the party inflicting the mortal wound in the 
District is guilty of murder, though the death of the 
victim subsequently occurs, in consequence of the 
wound, in any of the States of the Union; that in such 
case the crime of murder becomes complete in the dis- 
trict where the mortal wound was given, in the con- 
templation of the statute, irrespective of the place of 
the death, thus holding that the mortal stroke which 
caused the death constituted the felony, and that the 
place of death was immaterial to the jurisdiction of 
the court to try and convict the offender. But that 
was not all that occurred. After the conviction and 
review had at the General Term an application was 
made to the late Mr. Justice Bradley of the Supreme 
Court of the United States for a habeas corpus, on the 
ground that the Criminal Court of the District of Col- 
umbia had no jurisdiction of the offense, and theres 
fore the conviction was void. But that learned jus- 
tice, upon consideration of the case, concurred with 
the courts of the District of Columbia in holding that 
there was jurisdiction of the offense, and that the party 
had been properly tried, and therefore dismissed the 
petition. And thus ended that memorable case. Both 
upon reason and authority therefore this court is of 
opinion that the court below was entirely correct in 
overruling the demurrer to each and all of the counts 
of the indictment, and as there is no cause assigned in 
support of the motion in arrest of judgment, that 
could be considered on such motion, the court was 
also correct in overruling that motion. 

(2) The second question presented is one of practice. 
It arose upon a motion by the prisoner to discharge 
the jury during the course of trial, because of alleged 
separation of the jury in the recess of thecourt. It 
appears that the entire panel of twelve were placed in 
charge of the sheriff during a recess of the court from 
4:50 Pp. M. to 7:30 P. M., and were taken to quarters pro- 
vided at an hotel in the town. Upon reaching the 
hotel one of the jurors was suffering so much from ill- 
ness that he had to be allowed to go to bed, but he was 
alone and was locked in the room by the sheriff. At 
the hour of reassembling of the court, the other eleven 
jurors were taken unto the court, but in consequence 











of the inability of the sick juror tobe present the court 
adjourned until 10 o’clock A. M. the next day, at which 
time the whole panel attended. It is not pretended or 
suggested that the sick juror was approached by any 
one, or tampered with in any manner. The motion to 
discharge the panel was founded upon the simple fact 
that the sick juror had been separated from his fellow 
jurors before verdict rendered. In overruling this 
motion the court below certainly committed no error. 
In the trial of capital cases even there are many occa- 
sions when in reason, and a proper regard to the needs 
of humanity, it may become necessary to allow a tem- 
porary separation of the jury, without necessarily 
breaking up the trial, and that, even after the jury 
have retired to consider of their verdict; otherwise 
protracted trials could seldom be brought to a final 
conclusion. Of course the separation should only be 
allowed when attended with those precautions and 
safeguards necessary to secure entire freedom from 
approach or external influence of any kind. Neal v. 
State, 64 Ga. 272; State v. Payton, 90 Mo. 220; Coleman 
v. State, 59 Miss. 484; State v. O’Brien, 7 R. 1. 337; 
Goersen v. Com., 106 Penn. St. 477; People v. Bonney, 
19 Cal. 426; 1 Bish. Crim. Proc., §§ 993, 994; 12 Am. & 
Eng. Ene. Law, 371. But each case rests upon its own 
peculiar circumstances, and is within the sound dis- 
cretion of the trial court, and is therefore not the sub- 
ject of appellate review, except where it is affirma- 
tively shown that the party has been prejudiced by the 
action of the court. 

It follows that the judgment below must be af- 
firmed. 
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WILLS—CONSTRUCTION—POWER OF SALE— 
PAYMENT OF DEBTS. 


NEW YORK COURT OF APPEALS, NOV. 29, 1892. 








IN RE GANTERT. 
In RE JUCH’S ESTATE. 

Testator directed his executors to pay all his just debts, and 
gave them all his property, both real and personal, under 
acommon trust, in which all the beneficiaries were to 
share equally, The executors were given full power to 
sell and convey all tne real estate, and there was nothing 
in the will restricting the exercise of the power to trust 
purposes. Held, that the power of sale was imperative, 
and could be compelled in favor of a creditor whose debt 
was directed by the will to be paid, and for the satisfac- 
tion of which the personal estate is insufficient. 

7 N.Y. Supp. 910, affirmed. 


PPEAL from Supreme Court, General Term, First 
Department. 

Petition by Paul Gantert, a creditor, to obtain a sale 

of the real estate of William A. Juch, deceased, for the 
payment of debts. 


William Langdon ( Abner C. Thomas, of counsel), for 
appellant. 


Thomas Allison, for respondents. 


MAYNARD, J. The testator made his will November 
28, 1887, and died July 1, 1888. He owed unsecured 
debts to the amount of $30,000, and the net value of 
his personal property, after the payment of the expen- 
ses of administration, did not exceed $1,025. It isto 
be inferred that this was the coadition of his property 
at the time of the execution of the will, as it does not 
appear that any change had occurred intermediate that 
date and his death. He owned real estate of the esti- 
mated value of $73,500, exclusive ef the incumbrances 
upon it. He appointed his wife, one of his sons and a 
friend the executors and trustees of his will, and he 
first orders and directs them to pay all his just debts 
and funeral expenses as soon after his decease as may 
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be convenient. He then gives all his property, both 
real and personal, to his executors and trustees, upon 
certain specified trusts for the benefic of his wife and 
three minor children, and in the concluding paragraph 
of the instrument appoints the executors and trustees, 
and couples the appointment with a power in these 
words: “Giving and granting unto my said execu- 
tors and trustees full power and authority to sell and 
convey any and all my real estate, either at private 
sale or public auction, and to make, execute and de- 
liver good and sufficient conveyances therefor.” The 
paragraph closes with a specific authority to mortgage 
the real estate for certain purposes, which it is not im- 
portant to consider here. The petitioner is a general 
creditor to the amount of $5,750, who has been unsue- 
cessful in his efforts to secure the payment of his debt 
out of the personal estate, because of the deficiency of 
assets, and has brought this proceeding under the pro- 
visions of the Code (§$ 2749-2801) to obtain a liquida- 
tion of his demand by the sale of the real estate of the 
decedent. It is conceded that he is entitled to the re- 
lief sought, unless the testator’s real property is, by 
the terms of his will, subject to a valid power of sale 
for the payment of debts and funeral expenses. § 2759, 
subd. 4. It is true, as the learned counsel for the peti- 
tioner contends, that a power of sale to pay debts, suf- 
ficient to defeat the creditor's application under the 
statute, must be one the exercise of which is impera- 
tive, and not simply discretionary. The creditor can- 
not be deprived of his statutory remedy unless the 
debtor has, by his testamentary act, provided him with 
another, which is equally prompt and effective in its 
operation. But we think the authority conferred by 
this will is adequate to secure to the petitioner the ac- 
complishment of the ultimate design of this procced- 
ing. When read in connection with its other provis- 
ions, We cannot regard the direction to the executors 
and trustees to pay all just debts as an idle and mean- 
ingless formula. The testator well knew that his will 
in this respect could not be obeyed without a sale of 
some part of his real estate, and it is to be presumed 
that he intended to clothe them with a power com- 
mensurate with the duties and obligations imposed 
upon them. Ile evidently had in view a complete ad- 
justment of the affairs of his estate by the agents of 
his own choice, in whom he reposed especial confi- 
dence. 

Whenever a power or authority to sell is given with- 
out limitation, and is not in terms made discretion- 
ary, and itsexercise is rendered necessary by the scope 
of the will and its declared purposes, the authority is 
to be deemed imperative, and a direction to sell will be 
implied, provided the design and purpose of the testa- 
tor is unequivocal, and the implication so strong as to 
leave no substantial doubt, and his intention cannot 
otherwise be carried out. Scholle v. Scholle, 13 N.Y. 
261; Chamberlain v. Taylor, 105 id. 194; Hobson v. Hale, 
9 id. 598. Weare referred to many other cases where 
it has been held that a power of sale is not available 
for the payment of debts, but they are all cases where 
the power was either discretionary, or limited to some 
other specific purpose, or where it could not be exer- 
cised without breaking up and destroying the scheme 
of the will, and frustrating the intention of the testa- 
tor. HKinnierv. Rogers, 42 N. ¥.531; Scholle v. Scholle, 
supra; /nve McComb, UT N.Y. 378; Inve Bingham, 
127 id. 296 If the testator has specifically devised des- 
ignated portions of his realty, or imposed them with 
separate trusts,the presumption is very strong, and 
usually controlling, that he did not intend that these 
dispositions of his property should be overturned by 
the exercise of a general powerof sale. A direction to 
sell for the payment of debts cannot be implied in such 
cases, because, in order to sustain the structure of the 
will, there must be implied a direction not to sell for 





sucha purpose. No difficulty of this kind is in the 
way here. The real and personal property is blended 
in one gift to the executors for a common trust, in 
which all the beneficiaries share equally. In such 
cases the exercise of a general and unlimited power of 
sale is imperative, and may be compelled in favor of 
any party who is lawfully entitled under the provis- 
ions of the will to the proceeds of the real property 
when sold. A creditor whose debt is directed by the 
will to be paid, and for the satisfaction of which the 
personal estate proves insufficient, belongs in this 
class. He is beneficially interested in the exercise of 
the power, and as to him it becomes a power in trust, 
and under the statute every such power, unless its exe- 
cution or non-execution is made expressly to depend 
on the will of the grantee, is imperative, and imposes 
a duty on the grantee, the performance of which may 
be compelled in equity, for the benefit of the parties 
interested. 4 Rey. Stat. (8th ed.), p. 2448, $96. Such 
a power does not interfere with the order in which the 
assets of a decedent's estate must be marshalled for 
the payment of debts. The personalty must first be 
exhausted; and if that fails, the execution of the power 
may be resorted to and compelled so far as necessary 
to meet the deficiency. 

In acase like the present the debts are not made a 
charge upon the real estate. It is a naked power to 
sell for the payment of debts, aud the decisions which 
prescribe the rule to be observed in determining 
whether there is a charge upon the realty have no ap- 
plication. Juve City of Rochester, 110 N. Y. 159; Clift 
v. Moses, 116 id. 144; /n re Powers, 124 id. 361; Jn re 
Bingham, 127 id. 296. If the debts were so charged 
there would be no occasion for the exercise of the 
power of sale. They would then bea lien upon the 
realty, enforceable in equity by a sale of the property, 
without the intervention of the authority of the ex- 
ecutors. At common law a devise of real estate, after 
a direction by the testator that his debts be first paid, 
was deemed equivalent toa charge of the debts upon 
the real property devised. Trott v. Vernon, Pree. Ch. 
430; Williams v. Chitty, 3 Ves. 545. This liberal rule 
of interpretation was undoubtedly adopted for the 
reason that in England there was no statute until 1833 
which rendered the real estate of all decedents liable 
for the payment of their simple contract debts. But 
in this State there have been statutes in force for over 
a century (Laws 1786, chap. 27) authorizing the sale of 
a decedent’s real estate to pay debts, and it has been 
uniformly held that, because of the existence of this 
remedy, an intent to charge debts upon real estate 
must appear from express direction, or be clearly gath- 
ered from the provisions of the will. It cannot be in- 
ferred or implied. In this respect the rule is different 
as to legacies. Clift v. Moses, supra. It is of some 
significance that the testator directs his debts to be 
paid by his executors and trustees, and that the power 
of sale is given to them in the same dual capacity. The 
suggestion of a trust seems to pervade the entire in- 
strument, and to characterize the duties imposed and 
powers created by it. 

There has been some discussion by counsel and in 
the opinions of the referee and surrogate as to the va- 
lidity of the trusts created for the benefit of the testa- 
tor’s wife and minor children, but we are unable to 
perceive how a determination of that question becomes 
material upon this appeal. If the power of sale is 
limited to the purposes of the trust it is not impera- 
tive but discretionary. There is no discretion, ex- 
press or implied, in the will to sell the real estate, and 
convert it into personalty for the purposes of the trust, 
until the youngest child becomes of age, or until his 
death, if he does not survive bis minority. In fact 


the terms of the will are such that the testator seems 
to have contemplated that his executors and trustees 
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might deem it expedient to hold the real estate mean- 
while, or some portions of it, for he has authorized 
them to pay the interest on the mortgages, and to ex- 
ecute new mortgages for the purpose of retiring those 
which become due and demandable. They might sell 
at any time for the advantage of the trust, if in their 
judgment it was thought advisable; but they could 
not be compelled to do so until the expiration of the 
trust term, and hence the existence of a power limited 
to such purposes could not be invoked to defeat this 
proceeding. If the power had been effectually exer- 
cised in part, the proceeds could be treated as assets 
available for the payment of debts, and until ex- 
hausted there could be no recourse against the other 
lands of the decedent. Erwin v. Loper, 43 N. Y. 521; 
Hood v. Hood, 85 id. 561; Glacius v. Fogel, 88 id. 434; 
Inve Powers, 124 id. 361. But we think that the power 
is not limited to the trust scheme, but was bestowed 
for the purpose of enabling the executors to faithfully 
discharge all the obligations of the will, and that the 
petitioner, as a beneficiary of the power, can compel 
its execution. 

The order appealed from must therefore be affirmed, 
with costs. 

All concur. 

~~ —————— 

MARRIAGE — DOWER — LAND DEDICATED 

TO PUBLIC USE—OPINION OF LEGAL PRO- 

FESSION. 


MISSOURI SUPREME COURT, NOV, 14, 1892. 





VENABLE VY. WABASH WESTERN Ry. Co. 

A conveyance to a railroad company ofa right of way through 
the grantor’s land, and of as much land adjacent to such 
right of way as may be necessary for the construction of 
the railroad,is a dedication to the public use, and the 
grantor’s widow is not entitled to dower in the land so 
conveyed, though she did not join in the deed. 

The opinion of the legal profession on a question, given and 
acted on for a great many years, without litigation, is evi- 
dence of what the law on such question is. 


i? plaintiff by her petition herein claims dower in 

a strip of ground one hundred feet wide and two 
hundred and seventy-five rods long, which the defend- 
ant company occupies asa right of way, and as inci- 
dent to such claim she asks damages because of being 
deforced of her dower; this is, in substance, the first 
count of her petition. The second count of the peti- 
tion seeks to recover damages by reason of the railroad 
of the defendant dividing the farm into irregular par- 
cels, thereby impairing its value, and by reason of em- 
bankments thrown up in the building of the railroad, 
whereby about fifty acres of said land were rendered 
wholly untillable and worthless. The cause was tried 
on the following agreed statement of facts: ‘The 
plaintiff is the widow of Jacob M. Venable, to whom 
she was lawfully married in 1846, and with whom she 
lived as his wife until his death, in 1882. During the 
coverture of plaintiff, on the 19th day of October, 1865, 
her husband, then lawfully seised in fee of the lands 
described in the petition, executed, acknowledged and 
delivered to the North Missouri Railroad Company a 
deed, now duly recorded, conveying to said company 
‘the right of way for the construction, operation and 
use of the west branch of the North Missouri railroad 
over and through any land owned by him in the county 
of Chariton, in said State, the same being situ- 
ate in sections 10, 11, 14 and 15, township 53, 
range 19, the said right of way to have the extent 
of one hundred feet in width through said lands, 
oras much more asmay be necessary for the actual 
construction and operation of said railroad, according 
to the nature of the ground,’ upon the following condi- 
tion: ‘Tohave and to hdld the same unto the said 





North Missouri Railroad Company, their successors 
and assigns, as long asthe same shall be required and 
used for the purposes of a railroad, and no longer, the 
said right of way to be confined to that part of said 
land south of the farm on the same.’ The plaintiff 
never joined her husband in the execution of said con- 
veyance, and has not since released or relinquished her 
right of dower in saidland. The North Missouri Rail- 
road Company was at the time and prior to the execu- 
tion of said deed a railroad corporation, duly organized 
and chartered under the laws of the State of Missouri, 
and as such then had lawful authority to construct a 
railroad from St. Louis to Kansas City, through Chari- 
ton county. The North Missouri Railroad Company 
had aright to acquire a right of way for its railroad 
either by voluntary conveyance or by condemnation. 
The conveyance above described was the only one exe- 
cuted by plaintiff's husband, and no condemnation 
proceedings were ever instituted for acquiring a right 
of way over the said lands. Immediately after the exe- 
cution and delivery of said deed, the North Missouri 
railroad took possession of the strip of land described 
in the petition, and constructed and operated thereon a 
line of railway. The defendant has succeeded to all the 
right, title,interest and estate of the said North Missouri 
Railroad Company in said lands, as fully and com- 
pletely as the same was originally conveyed by plain- 
tiff's husband to said North Missouri Railroad Com- 
pany. The defendant is a railroad corporation, organ- 
ized under the laws of Missouri on the 30th day of 
September, 1887, and has since that date been in the 
exclusive possession of a strip of land described in the 
petition, and has maintained thereon the roadbed and 
embankments constructed by said North Missouri 
Railroad Company, and operated its trains thereon. 
The consideration of one dollar recited in the deed 
wis never paid, nor were any damages ever paid to 
plaintiff's husband for the injury, if any, done the re- 
mainder of said lands by the construction and maip- 
tenance of its said line of railway. Plaintiff's husband 
was seised in fee and was in possession of all of said 
lands described in the petition at the time of his death, 
except the strip now held and used by defendant, as 
aforesaid. Said lands constitute one farm or planta- 
tion, whereon his dwelling-house was situated, and 
where he resided with his family at the time of his 
death. Plaintiff, his widow, by herself and her ten- 
ants, has ever since remained in possession of said 
dwelling-house and farm. No dower has ever been as- 
signed said widow in any of the lands described in the 
petition. The embankment complained of in the sec- 
ond count of plaintiff's petition was constructed by 
the North Missouri Railroad Company in the early 
part of 1868, more than twenty years before the insti- 
tution of this suit. Said embankment was, when so 
first constructed, and has ever since remained, a per- 
manent structure, and no change has ever been made 
in said embankment since its first construction afore- 
said, This action was instituted by the widow in 
1888.’’ 


A. W. Mullens, Thomas Elliott and Crawley & Son, 
for appellant. 


F.W. Lehmann and George S. Grover, for respond- 
ent. 


SHERWOOD, J. L. The first and the controlling ques- 
tion the record presents is whether the plaintiff is en- 
titled to demand dower in the defendant company’s 
right of way. Touching the validity of such a demand 


in circumstances similar to those here related, an au- 
thor of recognized authority says: ‘‘(1) In the time of 
Henry III, the Great Charter of King John was so 
amended as to withhold from the widow the privilege 
‘ This,’ 


of quarantine in the castle of her husband. 
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says Lord Coke, ‘is intended of a castle that is war- | thorizes the husband’s land to be taken fn fneitum, and 


like, and maintained for the necessary defense of the 
realm, aad not for a eastle in name maintained for hab- 
itation of the owner.’ Although the language of the 
Great Charter appears to be limited in this particular 
to the quarantine of the widow, it is nevertheless laid 
down by the same author above quoted, that a castle 
necessary to the public defense is not subject to dower. 
“Of a castle that is maintained for the necessary de- 
fense of the realm, a woman shall not be endowed, be- 
cause it ought not to be divided, and the public shall 
be preferred before the private. But of a castle that is 
only maintained for the private use and habitation of 
the owner, & woman shall be endowed.’ Here we see 
shadowed forth the principle upon which the courts, 
at a later day, have proceeded, in holding the in- 
choate rightof dower extinguished in lands appro- 
priated, according to the forms of law, to the uses of 
the public. (2) The English reports furnish no in- 
stance in which the applicability of this principle to 
the case of lands taken for public uses is considered, 
but it appears to have been assumed in the time of Mr. 
Park that by such appropriation the right of dower 
was divested. ‘It should also be noticed,’ he says, ‘as 
the prevailing impression of the profession, that under 
enabling acts, suchas those of the West India and 
London Dock Companies, the Grand Junction Canal 
and the improvements at Temple Bar, Snow Hill and 
Smithfield the wife's title of dower will be bound by 
the alienation of the husband, although the title is 
taken by way of conveyance only, and the purchase- 
money is not invested in other lands or paid into the 
bank. This is understood to have been the opinion of 
several gentlemen of high professional reputation, in 
answer to the requisition of an eminent conveyancer, 
who, on the behalf of the corporation of London, had 
called for fines from vendors whose wives had titles of 
dower, and the writer believes that the subsequent 
practice in the great majority of cases has been to dis- 
pense with fines.” Inthe United States however this 
question, in different forms, has undergone judicial in- 
quiry on several oceasions.”’ LSerib. Dower (2d ed.), 
SIT, 57S. 

And after mentioning several adjudications in this 
country sustaining the position that the widow is not 
dowable in such circumstances, he concludes his 
servations by saying: ** The rule fairly deducible from 
these authorities would seem to exclude dower in all 
causes where lands are dedicated to the public for a le- 
gitimate purpose, and the public have acquired a right 
to the enjoyment thereof, or where they are lawfully 
appropriated in virtue of the right of eminent domain. 
The reasoning of the court appears to apply as well 
where Junds are granted and used for public parks, 
public libraries, or other public use of alike character, 
as where they are devoted to the purposes of a market 
place ora public highway; and it is difficult to diseern 
any good ground for a distinction between the two 
classes of cases. In some of the States burial grounds 
are expressly exempted from dower by statute.” 1 
Secrib. Dower (2d ed.), 577, 578, 582. 

When discussing the same question, the learned au- 
thorof the work on Real Property gives expression to 
conforming views, thus: ‘* One mode in which dower 
may be dedicated remains to be mentioned, and that 
is by the exercise of eminent domain during the life of 
the husband, or whatis equivalent to it, dedication of 
land to the public use. This grows out of the nature 
of a wife’s interest in the lands, and whether it is 
such as ought to be regarded in giving compensation. 
* * *** Then, after discussing the authorities, he 
remarks: ‘*‘ The principle involved in the above and 
similar cases is a pretty important one, nor hasit been 
heretofore well defined. * * * It is difficult to see 
why it should not apply in all cases where the law au- 


ob- 


| compensation therefor made for the fee of the same, 

| as, for instance, in those States where the mill-owner 
is authorized to flow lands which he does not own. At 
common law a widow cannot have dower of a castle, 
since, among other reasons, she could not put it to 
profitable use; and the same reasoning would apply as 
to lands, though granted by the husband, which have 
been appropriated to public uses, such as cemeteries, 
public parks and the like.” 1 Washb. Real Prop. 
(5th ed.) 279. 

Treating of the same point Judge Dillon says: “As 
dower is not the result of contract, but is a positive 
legislative institution, it is constitutionally competent 
for the Legislature to authorize lands to be taken by a 
municipal corporation for a market, street or other 
public use, upon an appraisement and payment of their 
value to the husband, the holder of the fee, and such 
taking and payment will confer an absolute title di- 
vested of any inchoate right of dower. Nor is a widow 
dowable in lands dedicated by her husband in his life- 
time to the public, where the dedication is complete, 
or has been accepted and acted upon by the municipal 
authorities.” 2 Mun. Corp. (4th ed.), $ 594. 

In a recent work of pronounced merit it is said: “A 
married woman cannot claims dower in lands dedi- 
eated by her husband to the public. It is settled that 
dower is created by law, and does not exist by virtue 
of contract, and that itis therefore within the power 
of the Legislature to change or destroy the rights of a 
married woman at any time before they have vested- 
This rule prevails where dower has been abolished and 





an estate in fee substituted. Dedication of land to 
public use is placed upon the same general principle as 
that on which rests the right of eminent domain, and 
itis held that the property interests of the married 
woman must yield to public necessity.”" Elliott Roads 
& Ss. 108. 

Another author says: “An inchoate right of dower 
may be taken during the life-time of the husband, on 
giving full compensation to the husband. The incho- 
ate right of dower is not such an interest as is capable 
of assessment. During the life of the husband he rep- 
resented the fee, and compensation to him appropri- 
ated the fee. It has been wellheld, that when an es- 
tate is taken before the decease of the husband, the 
value of the widow's inchoate right of dower is deemed 
too uncertain to admit of compensation; that the hus- 
band must be regarded as the owner of the entire es- 
tate, and that as such he is entitled to full compensa- 
tion for it.”") Mills km. Dom. (2d ed.), § 71. 

It may not be unprofitable to make some extracts 
from, and citations of, the adjudicated cases giving 
support to the positions already quoted from the text- 
books. Thusin Moore v. Mayor, 8 N. Y. 110, by virtue 
ofa statute of New York, commissioners were ap- 
pointed to assess damages to “the respective owners, 
lessees, parties and persons, respectively, entitled unto 
or interested in the lands,”’ ete. The wife of one of the 
owners, not having been made a party in the condem- 
nation proceedings, after the death of her husband 
preferred a claim for dower against the city. The court 
heid: ‘‘Inthecase under consideration the land was 
taken against the consent of the husband, by an act 
of sovereignty, forthe public benefit. The only per- 
son owning and representing the fee was compensated 
by being paid its full value. The wife had no interest 
in the land, and the possibility which she did possess 
was incapable of being estimated with any degree of 
accuracy. Under these circumstances the Legislature 
had the power, which T think they have rightfully ex- 
ercised, to direct that the value of theentire fee should 
be paid to the husband of the appellant; and that the 
corporation by such payment, in pursuance of the 





statute, has acquired an indefeasible title to the prem- 
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ises.”’ In that case the property was of great value, 
and was appropriated for the purpose of a market 
place. 

In Gwynne v. Cincinnati, 3 Ohio, 24, a widow sought 
to have dower assigned her in grounds occupied by a 
market house in the city of Cincinnati. The husband 
during his life-time, in conjunction with other owners 
of property in the same square, agreed to open a way 
or street through it, upon which « market house was 
to be erected. It stood upon that part of the square 
given by one Piatt, a space for a street remaining open 
ou both sides of it. Piatt, in his life-time, conveyed the 
property he owned in the square, and his wife joined 
him in the conveyance. It did not appear that any 
conveyance was made of the ground covered by the 
market house by either Piatt or wife. Gwynne inter- 
married with the widow of Piatt, and brought the bill 
for dower. It was contended on behalf of Piatt’s 
widow that she was entitled to dower, because she had 
not released it by any act of herown. On the other 
hand, it was insisted that she was excluded from dower 
by the grant of the land in question to a public use. 
The court said: ‘‘ The street, including the ground in 





question, was opened, and the market house estab- | 
| ciate, but because of doubts attempted to be cast upon 


lished, by an agreement with the owners of the ground 
and under an ordinance of the city council of Cincin- 
nati. The whole space became subject to the same 
public regulations as the grounds originally iaid out 
into streets, and for other public uses and purposes. 
The claim of dower must stand upon the same princi- 
ples that it would stand on in any case to the ground 
thus appropriated. The counsel for the complainants 
insist that 1t isa case to be distinguished from that of 
public grounds condemned for public uses, but the 
court is unable to comprehend the distinction. When 
a town is laid out, the law requires the plat to be re- 
corded, and by such record the streets become public 
highways, and the title to the grounds set apart for 
public uses is vested in the county for the purposes 
contemplated. The uses thus created are inconsistent 
with the exertion of any private right while the use 
remains; consequently allprivate rights must be either 
suspended or abrogated. Such has been the general 
understanding, not only in this State, but, so far as 
we are informed, in other States also. 
dower in the streets of a town, or in the public jail, 
court-house or public offices, would bea novel one, and 
if sustained, could not be enjoyed without defeating 
the original purpose and present use of the grant. It 
cannot be admitted for the same reason that it is net 
admitted to acastlein England. It could yield noth- 
ing to the support of a widow, by a direct participa- 
tion in the possession, without such an interference 
with the public right to control the whole subjectas to 
render its enjoyment inconvenient and unsafe, if not 
impossible.” 

In Duncan v. City of Terre Haute, 85 Ind. 104, the 
husband had donated land to be used as a street, the 
wife not joining in the grant. After his death she 
preferred her claim for dower. The court said: ‘‘The 
courts of this country seem to have uniformly held, 
when the question has come before them, that when 
lands are appropriated by the exercise of eminent do- 
main, or what is said to be equivalent to it, the dedica- 
tion of lands to public use, the dower of the wife is de- 
feated.” 

In Minnesota a homestead cannot be conveyed ex- 
cept by the joint deed of the husband and wife, and 
yet it has been held in that State that where apart of 
a homestead has been taken by a railroad company 
under the law of eminent domain, and payment made 
to the husband alone, the law of homestead would not 
prevent him from disposing for his own use of the 
money thus awarded him. Canty v. Latterner, 31 Minn. 
239. In Iowa the same rule of law prevails with re- 


A claim for | 











gard to the necessity of the husband joining his wifein 
a deed in order to convey their homestead or any in- 
terest therein; but where the husband alone had 
agreed in writing toconvey to a railroud company a 
right of way across the homestead, it was held, that 
notwithstanding the failure of the wife to sign the 
agreement, a court of equity would decree specific per- 
formance, the court remarking: ‘Can a husband 
grant aright of way to a railroad company over the 
homestead property, unless the wife concurs and signs 
the conveyance? As applied to the circumstances of 
this case, we answer the question also in the affirma- 
tive. The right of way is but an easement, and does 
not pass the title, and in this case it does not and is 
not claimed to affect the substantial enjoyment of the 
homestead as such. If the homestead was a single lot, 
and the right of way occupied it all, so as to destroy 
the homestead or defeat its occupancy as such, the 
case would be very different.”” Railway Co. v. Swin- 
ney, 38 Lowa, 182. With these authorities shedding 
such a broad light on the subject under discussion, it 
would seem difficult to stray from the true path of ad- 
judication; and they have been cited and quoted from 


thus at large, not as doubting the views they enun- 


their applicability to some of the salient features of 
this case, and that applicability is now for discussion, 
There can be no doubt, from the text-books and adju- 


| dications, that where a railroad is empowered, as in 


the present instance, tocondemn land for public use, 
it occupies in all respects the same footing as any other 
corporation or quasi corporation, municipal or other- 
wise, or governmental agency, when exercising similar 
authority to obtain land for a market place, for a 
street, highway, jail or court-house. The State, in the 
first place, might directly assert its power, in any 
given instance, to take land for a public use, or it might 
delegate that attribute of sovereignty to any chosen 
agency, individual, or corporation, or municipality, or 
county, the right to exercise which but for such dele- 
gation could only be exercised by the State alone. 

In Olcott v. Supervisors, 16 Wall. loc. cit. 694, 695, 
Judge Strong said: “That railroads, though con- 
structed by private corporations and owned by them, 
are public highways, has been the doctrine of nearly 
all the courts ever since such conveniences for passage 
and transportation have had any existence. Very 
early the question urose whether a State’s right of emi- 
nent domain could be exercised by a private corpora- 
tion created for the purpose of constructing a rail- 
road. Clearly it could not, unless taking land for such 
a purpose by such an agency is taking land for public 
use. The right of eminent domain nowhere justifies 
taking property fora privateuse. Yet it is a doctrine 


| universally accepted that a State Legislature may au- 
thorize a private corporation to take Jand for the con- 


struction of such aroad, making compensation to the 
owner. What else does this doctrine mean, if not that 
building a railroad, though it be built by a private cor- 
poration, is an act done fora public use? And the rea- 
son why the use has always been held a public one is 
that such a road is a highway, whether made by the 
government itself or by the agency of corporate bodies, 
oreven by individuals, when they obtain their power to 
construct it from legislative grant. * * * Whether 
the use of arailroad is apublic or a private one de- 
pends in no measure upon the question who con- 
structed it or who owns it. It has never been consid- 
ered a matter of any importance that the road was 
built by the agency of a private corporation. No mat- 
ter who is the agent, the function performed is that 
of the State. Though the ownership is private, the use 
is public.” 

Judge Cooley says: ‘‘Accordingly, on the principle 
of public benefit, notonly the State and its political 
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divisions, but also individuals and corporate bodies, 
have been authorized to take private property for the 
construction of works of public utility, and when duly 
empowered by the Legislature so to do, their private 
pecuniary interest dves not preclude their being re- 
garded as public agencies in respect to the public good 
which is sought to be accomplished.” ‘The manner 
in which the right of eminent domain shall be exer- 
cised rests within the discretion of the Legislature. It 
may be, and in point of fact generally is, effected by a 
delegation of its power to an agent. That agent may 
be a corporate body, carrying ona work of public util- 
ity, though forthe purposes of private gain. * * * 
The instances of the delegation of the power of emi- 
nent domain of most frequent occurrence are to be 
found in the case of railroad companies, coupled to the 
general powers conferred by their charters. There is 
usually an authority granted to appropriate lands so 
far as required for the construction of their tracks.” 
6 Am. & Eng. Ene. Law, 517, 518, tit. *‘ Eminent Do- 
main.” ‘The grant of aright to take land ‘for the 
purposes of a railroad,’ authorizes the taking of only 
an easement. leaving the fee with the owner, to whom 





tions can only be sustained upon the assumption that 
the powers delegated are to a public agent to work out 
apublic use. * * * It is obvious that the object 
which determines tbe character of the corporation is 
that designed by the Legislature, rather than that 
sought by the company. If that object be primarily the 
private interest of its members, although an incidental 
benefit may accrue to the government therefrom, then 
the corporation is private; but if that object be the 
public interest, to be secured by the exercise of powers 
delegated for that purpose, which would otherwise re- 
pose in the State, then, although private interest may 
be incidentally promoted, the corporation is in its na- 
ture public. It is essentially the trustee of the gov- 
ernment forthe promotion of the object desired; a 
mere agent to which authority is delegated to work 
out the public interest, through the means provided 
by a government for that purpose. * It argues 
nothing that compensation is required to be made for 
property taken before it can be used, for this is made 
by the Constitution a condition to the exercise of this 


| right by the government itself, and the delegation of 


the right of possession reverts on the cessation of the | 
public use; and this is the limited interest usually | 


given by stututes nuthorizing the condemnation of 
land for railroads. The property is however to be 
deemed taken fora public use itself, rather than for 
the particular use and enjoyment by the party to 
whose possession it passes. It does not therefore re- 
vert to the owner upon a mere transfer of the railroad 


to another company, nor upon its appropriation to an- | 


other similar public use.””— Pierce Railr. 158. 
the right [of eminent domain) should be placed in the 
hands and under the control of a private corporation 
detracts nothing from the public nature of the use, for 
us was very correctly said by the Supreme Court of 
Pennsylvania in Hays v. Risher, 82 Penn, St. 169, that 
an individual expects to gain by the use of the way, 
and has private motives for risking the whole of the 
necessary investment, and acquires peculiar rights in 
the work, detracts nothing, from the public aspect 
of it. The same can be said of every railway corpora- 
tion, and of almost every public enterprise.’’ New Cen- 
tral Coal Co. v. George’s Creek Coal & Jron Co., 37 Md. 
loc. cit. S62. 

In Railroad Co. v. Baily, 3 Ore. loc. cit. 175, it was 
sought to appropriate lands already used for public 
purposes, and the court said: “It is wholly immate~ 
rial upon this point whether such railway company ob- 
tains the property which forms the roadbed by pur- 
chase or by judgment of the court. The general cor- 
poration law, and the act of incorporation under it, 
create the corporation and confer whatever franchises 
orgrants are conferred. [t is not the condemnation of 
property that gives character to the corporation. The 
judgment of the court is » means of placing the corpo- 
ration in possession of what is necessary to a discharge 


“That | 


the power necessarily carries the incident with it. Nor 
ean it be said that the property when taken is not used 
by the public, but by the corporators for their own 
benefit and advantage. * * * The grant to the cor- 
poration is in no essential particular different from the 
employment of commissioners or agents. The differ- 
ence is in degree ratherthan in principle; in compen- 
sation rather than in power. * * * It legitimately 
follows that the tenure of the corporation is in the na- 
ture of atrust for the public use, subject to the super- 
vision of the government, while its franchises are but 
the consideration paid for the faithful execution of 
this trust..”. Swan v. Williams, 2 Mich. 427. 

So also in Texas it has been held that “ the right of 
the company to occupy with its roadbed Suter’s land 
depended upon his consent then given or a judicial 
condemnation. A railroad is a publie highway (Const. 
Tex., art. 10, $2), and especially is this true, so far as 


| the acquisition of the right of way is concerned, for 


upon no other theory could the right of eminent do- 
main be conferred upon a railroad corporation. In this 
respect the doctrine of dedication, or rather of estop- 
pelin pais, would apply to the right of way fora rail- 


| road, the same as to any other public highway.’ Rail- 


of its franchises and its duties to the public. But when | 


property is condemned, the corporation has no higher 
or better right to that property than it has to prop- 
erty acquired by purchase. It follows from what had 
been already said, that whether the right of way is ac- 
quired by gift or purchase, or by the judgment of a 
court, the corporation is so far a public agent that 
what it holds in its corporate capacity is held for a 
public use."’ 

When discussing the powers of railroad companies, 
as distinguished from mere private corporations, in the 
matter of the condemnation of lands, the Supreme 
Court of Michigan said: ‘“*They are the means em- 
ployed to carry into execution a given power. That 
private property can be taken by the government from 
one and bestowed upon another for private use will 
not for a moment be contended, and these corpora- 


| of the first was the second method permissible. 





road Co. vy. Sutor, 56 Tex. 496. 

These authorities, as well as those heretofore cited, 
show in the most convincing manner, that the dedica- 
tion of land to public use on behalf of a railroad com- 
pany occupies, in legal contemplation, the same place 
as does condemnation for a similar purpose; both are 
but means to the same end; both have the same ob- 
ject in view—for “dedication is an appropriation of 
land to some public use, made by the owner of the 
fee”’ (Ang. & D. Highw. [3d ed.], § 132), while condem- 
nation is but the appropriation in inritum of the land 
in the absence of the owner's consent. The only dif- 
ference between them is, the former is voluntary; the 
latter compulsory. Both are mere conduits, through 
which flows the consent of eminent domain. In the 
present instance the charter of the original company 
made either method effectual, and only on the failure 
The 
prior was indeed a condition precedent to pursuing the 
latter method, as all of our own reports on the subject 
show. It is conceded in this case, that where the pur- 
pose is to appropriate lands toa public use, ex. gr. 
for a street, highway, jail, court-house, or market 
place, the husband, as the owner of the fee, rep- 
resents the wife, and that his deed or dedica- 
tion is equally as effective in barring the wife's in- 
choate dower as would be condemnation proceedings; 
but a similar operative effect as toa deed to another 
public use, to-wit, a right of way to a railroad com. 
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pany, isdenied. Weare satisfied from an examina- 
tion of the authorities, and from the very nature and 
reason of the case, that this distinction is unwarranted 
and unsound, and will not bear the test of judicial 
scrutiny. There isno warrant for the assertion, and 
there is no authority or reason for the assertion, that 
one public highway dedicated by deed to public use 
should escape the incubus of inchoate dower, while 
another highway, proclaimed by the Constitution of 
the State to be a public highway and equally dedicated 
by deed to public use, should be compelled to bear 
such a burden, unless resort were bad to condemna- 
tion proceedings. What particular virtue inheres in 
such proceedings? Why should a judgment which 
condemns an easement —a right of way over a man’s 
land—do more than that man’s deed executed for 
the same purpose? These questions answer them- 
selves. 

Though, in case of a railroad, the land in one sense 
is appropriated or accepted for the private gain of the 
particular railroad company, yet the use is none the 
less a public one, as all the authorities show; and but 
for the fact that the use is a public one, there would be 
no basis laid, in either law or fact, for the exercise of 
the right of eminent domain, in either of the methods 
mentioned. Wherever the right of eminent domain 
exists there exists also, as its companion and legal 
equivalent, the right to accept a voluntary dedication. 
The two rights are the inseparable and inevitable con- 
comitants of each other. To rule otherwise would be 
to deny the cogent reasoning of the authorities cited; 
to rule otherwise would produce these anomalous re- 
sults: That a railroad company, though ever so desir- 
ous of doing so, could not accept a voluntary relin- 
quishment of the husband to lands fora right of way 
without incurring long years afterward, upon the death 
of the husband, the peril and the penalty of a demand 
for dower consummate and unsatisfied in a right of 
way for which compensation in full had long since 
been paid. Under such aruling a railroad company 
would of necessity be forced to reject the proffered 
deed, theamicable settlement, and be driven to con- 
demnation proceedings in order to cut off inchoate 
rights, possibilities and expectancies—something the 
value and duration of which the law as yet has fur- 
nished no method and provided no machinery for es- 
timating. Such aruling would be to encourage liti- 
gious strife—something assuredly not favored by the 
law. Besides, if in the bypothetical case the parties 
‘could agree,” there would be no basis for proceed- 
ings to condemn, because the essential jurisdictional 
fact of non-agreement would be wholly lacking; and 
therefore there could be no such proceeding had, 
except by practicing a fraud on the court by making 
an averment in the pleadings at war with the real fact, 
that the parties litigant had failed to agree. 

But it is persistently urged that the case of Nye v. 
Railroad Co., 113 Mass. 277, supports the contention of 
the plaintiff that her dower is not bound by the deed 
ofher husband. But after a careful reading of that 
case, it is not thought it yields that claim any support 
whatever. The facts of it are few, plain and simple. 
Here they are: In 1826 Nye bought the land and se- 
cured payment of the purchase-money by a mortgage, 
which his wife did not sign. In 1828 his equity of re- 
demption was sold under execution to Washburn, who 
conveyed to Newcomb, who in 1872 conveyed the land 
to the railroad company, who purchased the same for 
a freight station outside of the location of their road. 
The deed was in warranty form, and contained no re- 
striction as to the use of theland. In 1846 Newcomb 
satisfied the mortgage. Nye died in 1873, whereupon 
his widow sued for her dower; and thereupon it was 
ruled that the demandant had an inchoate right of 
dower in the premises at the time it was conveyed to 








the tenant by deed in common form. Then it is 
pointed out in the opinion that two methods are pro- 
vided by the statute whereby a railroad company can 
take land for depot and station purposes: First, by 
purchase and conveyance from the owner; second, if 
the owner refuses to sell, by application, etc., and the 
assessment of damages; that by the first, if the deed 
is without restriction, the corporation obtains a fee in 
the soil, just asa natural person would do, and the cor- 
poration may convey the land, when no longer neces- 
sary for its purposes, to whomsoever it will; but that 
by the second method the corporation simply acquires 
an easement in the land, and the use being abandoned, 
the easement is extinguished, and the land reverts to 
the owner of the soil. And upon these premises it was 
properly ruled that the land in question was subject to 
the demand for dower. But how different that case 
is in its facts from the one at bar? First, there the 
land was simply sold under execution, and so the hus- 
band never represented his wife in receiving compen- 
sation for his land, and so her inchoate dower was not 
extinguished therein for that reason, and the land 
passed to the first and subsequent purchasers, with the 
burden of inchoate dower fettered to it; second, the 
land in that case was conveyed by the last purchaser 
to the railroad company in fee, unhampered by a sin- 
gle restriction and unburdened by a single use, and the 
railroad company took it justas a “ natural person” 
might have done. Here, on the contrary, the husband 
represented the wife, received or waived compensa- 
tion for the land, and only granted an easement,which 
is precisely just what that company would have gained 
at the end of condemnation proceedings. For these 
reasons Nye’s Cuse is not authority in the case before 
us, and if it were, we would not follow it, in opposi- 
tion to such an array of well-considered cases as 
already cited. : 

2. Finally, this is the first suit in this State, that we 
are aware of, that in circumstances like the present, : 
suit for dower has been brought against a railroad 
company. The common consent and opinion of the 
legal profession in this State has been that it was not 
necessary to make a wifeaparty in order to bar her 
inchoate right of dower, either as toa railroad right of 
way or other public highway. This of itself is a very 
pregnant circumstance, and very good evidence of 
what the lawis. State v. Myers, 99 Mo. loc. cit. 114; 
Sedg. Stat. & Const. Law (2d ed.}, 313 et seq., and cases 
cited. Ina case of the House of Lords, under Statute 
of 27 Henry VIII, Lord Hardwicke said: ‘‘The opin- 
ion of conveyancers in all times, and their constant 
course is of great weight. They are to advise, and if 
their opinion is not to prevail, must every case come 
to law? No; the received opinion ought to govern.” 
And Lord Mansfield said: ‘“ Consider also the usages 
and transactions of mankind upon the statute. The 
object of all law with regard to real property is quiet 
and repose.” Earl of Buckinghamshire v. Drury, 2 
Eden, 61. In Seanlan v. Childs, 33 Wis. 663, the court 
say: ‘The general understanding of law and constant 
practice under it, fora period of over twenty years, by 
all officers charged with the execution of it, unques- 
tioned by any public or private action, is strong, if 
not conclusive, evidence of the true meaning.” In 
Packard vy. Richardson, 17 Mass. 145, the court say: 
“A contemporaneous is generally the best construc- 
tion of a statute. It gives the sense of a community; 
of the terms made use of bye Legislature. 1f there is 
ambiguity in the language, the understanding and ap- 
plication of it, when the statute first comes into ope- 
ration, sanctioned by long acquiescence on the part of 
the Legislature and judicial tribunals, is the strongest 
evidence that it has been rightly explained in prac- 
tice.” 

For reasons already given it is unnecessary to pass 
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upon the grounds alleged for recovery in the second 
count in the petition. The judgment of the lower 
court should be affirmed. 


All concur, except Back, J., who dissents. 
— o — 
COURT OF APPEALS 


STRACTS. 


NEW YORK AB- 


APPEAL—DISMISSAL—SECOND APPEAL.—Where an 
undertaking to perfect an appeal is cancelled for fraud, 
and, upon stipulation of the parties, leave is granted 
to file a new undertaking in place thereof, provided it 
be filed within a certain time, and the appeal is dis- 
missed for failure to comply therewith, appellant still 
has the right, within the statutory time for appealing, 
to make and perfect anotherappeal. Langley v. War- 


ner, LN. Y¥. 606; Blake v. Manufacturing Co., 75 id. 
611; Good v. Daland, 119 id. 153. Oct. 11, 1892. Cul- 
liford v. Gadd. Opinion per Curiam. 

EVIDENCE — PAROL—TO EXPLAIN WRITTEN CON- 


TRACT—GUARANTY.—Where machinery sold is guaran- 
teed in writing * to take care of all the pulp produced 
from four ‘Scott grinders,’ and deliver the pulp fifty 
per cent dry,” and it is shown that “Scott grinders” 
are of varying capacity, it may be shown by parol that 
the guaranty was given on the representation of the 
purchaser that he had contracted for the purchase of 
four “Scott grinders’ of astated capacity. The ex- 
trinsic circumstances show that they had reference to 
the production of the four grinders contracted for, 
having the capacity represented by the defendant. In 
interpreting the guaranty, parol evidence identifying 
the machines known as “Scott grinders” is essential. 
The fact that the grinders are of different productive 
capacity involves the further inquiry, to grinders of 
what capacity did the parties refer? This, we think, 
was the subject of explanation by parol evidence. 
Such evidence does not contradict the written con- 
tract, nor does it add a newterm thereto. It simply 
makes intelligible what needs explanation, and con- 
struing the written contract in light of the explana- 
tion, full force is given to all the words without add- 
ing to or detracting any thing therefrom. See Chapin 
v. Dobson, 78 N. Y. 74; Schmittler v. Simon, 114 id. 
177: 1 Greenl. Ev., § 227, et seq. The parol evidence 
was not admitted to limit the guaranty toa part of the 
product of the Scott grinders, which the parties had in 
mind, but to show the particular grinders referred to, 
and their capacity, and that the contract related to 
grinders of that description. Oct. 11,1892. Bugley & 
Sewall Co. v. Saranac River Pulp & Paper Co. Opin- 
ion by Andrews, J. 16 N. Y. Supp. 657, affirmed. 

INJUNCTION—BOND—JUDGMENT AGAINST SURETIES. 
—Where an action is brought for an injunction, anda 
preliminary injunction is granted, a dismissal of the 
action and adissolution of the injunction, because of 
contempt of plaintiff in interfering with the commis- 
sioner appointed to take evidence, is not an adjudica- 
tion that plaintiff had no right to such preliminary in- 
junction, and defendant is not entitled to an order of 
reference to ascertain and assess his damages on the 
injunction bond. Palmer v. Foley, 71 N. Y. 106; 
Johnson v. Elwood, 82 id. 363. Nov. 29,1892. Appolli- 
naris Co., Limited, v. Venable. Opinion by Andrews, 
J. 18 N. Y. Supp. 535, reversed. 


INSURANCE — LIFE—FAILURE TO PAY PREMIUM — 
ESTOPPEL TO CLAIM FORFEITURE—WAIVER OF CONDI- 
TION FOR PROMPT PAYMENT OF PREMIUM.—(1) Though 
a policy of life insarance contained a condition that it 
should be forfeited if insured failed to pay any install- 
ment of premium when due, yet when the non-pay- 
ment relied on for a forfeiture was a quarterly install- 





ment under a subsequent agreement by which a pro- 
portion of the annual premium was to be so paid, and 
defendant’s evidence relied on to establish such subse- 
quent agreement aiso showed that defendant agreed 
with insured to receive the quarterly payments after 
they became due if made within a reasonable time, de- 
fendant is estopped to insist on a technical forfeiture. 
Leslie v. Insurance Co., 63 N.Y. 34; Meyer v. Insur- 
ance Co., 73 id. 516; Wyman v. Insurance Co., 119 id. 
274; Kenyon v. Association, 122 id. 247; Attorney-Gen- 
eral v. Insurance Co., 33 Hun, 141; Insurance Co. v. 
Wolff, 95 U. S. 326; Insurance Co. v. Eggleston, 96 id. 
577: Insurance Co. v. Doster, 106 id. 37; Helme v. In- 
surance Co., 61 Penn. St. 107. Nov. 29, 1892. De Frece 
v. Nutional Life ns. Co. Opinion by Maynard, J. 19 
N. Y. Supp. 8, affirmed. 


INSURANCE — MUTUAL BENEVT — FORFEITURE — 
WAIVER.— Where a member of a mutual benefit so- 
ciety has made false statements as to his age in his ap- 
plication for membership, and has never stated his 
true age, the fact that pending an investigation of the 
matter by the society, which investigation is carried 
on with reasonable diligence, and results in his expul- 
sion, assessments are levied against and paid by him, 
does not constitute a waiver of the right to expel him 
for his false statements, where up tu the time of his 
expulsion the society had no legal proof that his age 
had been falsely stated. Oct. 11,1892. Preuster v. 
Supreme Council of Order of Chosen Friends. Opinion 
by Finch, J. 15 N. Y. Supp. 41, affirmed. 


JUSTICES OF SUPREME COURT—COMPENSATION.— 
The Constitution, article 6, section 13, provides that 
the compensation of judges of the Court of Appeals 
and justices of the Supreme Court, whose terms are 
abridged by their having reached the age of seventy 
years, shall be continued through the remainder of the 
term for which they were elected. Held, that such 
compensation does not include the yearly sum allowed 
by the board of supervisors of Kings county, in pursu- 
ance of authority conferred by the Laws of 1866, chap- 
ter 821, to justices of the Supreme Court residing in 
that county, for superintending the drawing of jurors, 
and that a justice whose term of office had expired by 
reason of the age limitation was not entitled ta recover 
such allowance. The word ‘‘ compensation” is used 
in both sections 13 and 14 of the article. In the latter 
section it is provided that “the judges and justices 
hereinbefore mentioned shall receive for their services 
a compensation to be established by law, which shall 
not be diminished during their official terms.’? The 
compensation which was to be continued is obviously 
the same compensation mentioned in the next section, 
and which is to be established by law, and not dimin- 
ished during the official term of the incumbent. The 
Constitution, in using the words ‘ compensation to be 
established by law,’’ did not contemplate a resolution 
of a municipal body fixing the compensation of a 
judge for local services as member of a board which 
could as well be performed by any other officer. When 
the amendment of 1880 was adopted the word “ com- 
pensation’? had been in the judiciary article for ten 
years, and was understood to mean the salary of the 
judge as such, and the allowance for expenses; and it 
is quite unreasonable to suppose that either the fram- 
ers of the amendment or the people in adopting it had 
in mind the allowance which a municipality or board 
might, in its discretion, award to a judge for local ser- 
vices as member of a board for drawing jurors. 


Neither the language nor the purpose of the amend- 
ment would justify the conclusion that the retiring 
judge was secured the payment of such a sum of 
money for years after he became disqualified to per- 
form the duties by reason of the vacation of his office. 
It would seem to be a fair test of the question whether 
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the sum of money mentioned in the resolution of the 
board of supervisors was ‘‘ compensation,’’ within the 
meaning of the Constitution, to inquire whether the 
sum fixed for attending at the drawing of jurors could 
have been diminished during the plaintiff's term of of- 
fice. If it could have been reduced or abolished alto- 
gether, then itis not that compensation which is con- 
tinued by the Constitution during the term for which 
the plaintiff was elected; for, as we have seen, that re- 
fers to the compensation to be established by law for 
judicial services, and which cannot be diminished dur- 
ing the official term. The statute conferred power 
upon the board of supervisors to ‘allow to the jus- 
tices, judges and officers of the several courts, for the 
services required of them, * * * such compensa- 
tion for their services as the board shall deem reason- 
able and proper.’ The whole matter of compensation 
was left to the discretion of the board, and when it 
passed the resolution awarding the plaintiff $6,000 per 
year this did not bind any future board and was not 
permanent. The next board could have reduced it to 
a nominal sum, and during the last year of the plain- 
tiff's actual service the board might have abolished the 
compensation entirely as to him, as he was no longer, 
within the terms of the statute, qualified to perform 
the duties for which the compensation was to be paid. 
The Constitution, in providing that the compensation 
of a judge, whose term was abridged by reason of age, 
should be continued, referred to the sum of money 
that the retiring judge was in receipt of when he be- 
came disqualified, as his regular stated salary as one of 
the justices of the Supreme Court. It did not refer to 
or include what might be termed ‘extra compensa- 
tion,’’ which a particular judge was in receipt of when 
he became seventy years of age, from a county, for 
special services to be performed in and forsuch county 
and not elsewhere. It cannot be supposed that the 
people when the amendment of 1880 was before them 
for adoption, intended that it should be so construed 
as to give one judge the statutory salary and allowance 
for expenses only, and to another judge nearly twice 
that amount. It was neverintended that the amend- 
ment providing for the continuation of the compensa- 
tion of a retiring judge should carry with it compen- 
sation by a locality for local services which he could 
not perform after his retirement, and which were not 
necessarily judicial in their nature and character. We 
think that the sum mentioned in the resolution of the 
board of supervisors for attending at the drawing of 
jurors in Kings county was not the compensation of a 
justice of the Supreme Court established by law, and 
which could not have been diminished during plain- 
tiff's official term, but, on the contrary, it was special 
compensation by a locality for special services, and 
which was subject to change by the body that estab- 
lished it, and to be wholly abolished at the end of the 
plaintif’s actual term of service. Nov. 29, 1892. Gil- 
bert v. Board of Supervisors of Kings County. Opinion 
by O’Brien, J. 18 N. Y. Supp. 892, reversed. 
MARRIAGE — LOAN OF WIFE'S MONEY — COMPOUND 
INTEREST — RES ADJUDICATA.—(1) Testator received 
$5,000 from his wife for the purpose of including it in 
a mortgage loan for $50,000 to be made by him. The 
loan was made, and the mortgagors subsequently paid 
testator $17,000 on the principal, and also the interest 
on the loan annually during his life. The wife, with- 
out ademand for interest, brought an action against 
testator and the mortgagors to reeover $10,000 and in- 
terest,which action testator defended, and a juagment 
was rendered in her favor for 35.000, with simple in- 
terest. It did not appear under testator’s agency 
what he was todo with the interest derived from the 
mortgage, nor did it appear that testator used it in 
business, or made any profit out of it. On testator’s 


death, his executors, apparently in good faith, ap- 





pealed from the judgment,and received the interest on 
the mortgage pending the appeal. Held, that the wife 
was not entitled to receive interest on the interest paid 
to her husband and his executors. (2) The judgment 
in favor of the wife for $5,000, with simple interest, 
wus a bar toa subsequent action by her to recover in- 
terest on the interest paid to her husband and his ex- 
ecutors. Oct. 4, 1892. Price v. Holman. Opinion by 
Karl, C. J. 2N. Y. Supp. 184, reversed. 


MORTGAGE—GROWING CROPS.—Where the owner of 
a mortgaged farm sells the growing crop, and then be- 
fore it is harvested, delivers possession of the land to 
the mortgagee, the mortgage debt not being due, the 
mortgagee thereby acquires no title to the crop as 
against the purchaser. | do not think that the instru- 
ment under which the plaintiff entered into the pos- 
session of this farm had the effect of making that pos- 
session that of the mortgagee, as that is technically 
understood. Its very terms scem to preclude that idea, 
for the possession which the plaintiff was authorized 
to take was qualified and Jimited to the exercise and 
enjoyment of certain prescribed acts, namely, to rent 
it and to apply the net income upon the indebtedness. 
The mortgage had not become due, inasmuch as there 
had been no demand forthe payment of any indebt- 
edness accrued and to be secured by it; or, at any 
rate, such a demand as the nature of this mortgage re- 
quired. But Ido not think it very important to our 
decision whether we hold that the possession was 
technically that of mortgagee, or one authorized by 
and assumed under the writing referred to. Although, 
if that question should be deemed essential, I should 
regard the possession taken by plaintiff, through this 
instrument of April, 1879, as not equivalent to a pos- 
session by surrender of the land from the mortgagor. 
In this State it must be regarded as settled by the cases 
that the title of the mortgagor to the land is not 
changed by the mortgage. It remains as before, while 
the mortgagee has in the mortgage a security for the 
mortgagor's debt, which is impressed upon the lands 
described, and incumbers them with the burden of the 
debt. It must also be regarded as settled that, even if 
the mortgagee goes into possession of the premises by 
a surrender of them fromthe mortgagor, the legal title 
or fee still remains in the mortgagor, und what the 
mortgagee thereby acquires is the possession of the 
pledged property. He holds it then for the purpose of 
paying off the debt with which it was incumbered, 
but takes noestate in the land. Kortright v. Cady, 21 
N. Y. 343; Trimm v. Marsh, 54 id. 599.) In Trimm v. 
Marsh the question of the effect upon the title, where 
the mortgagee acquires the possession of the land, was 
quite fully discussed, upon theory and in the light of 
earlier cases, and the decision should be considered as 
settling, and, asT think, quite in accordance with the 
reason of the thing, that a mortgagee who merely is 
let into the possession of the mortgaged land does not 
acquire the legal title. If we assume that the plaintiff 
was in possession of the land as by an actual surrender 
from the mortgagor, his rightsin its use were subjeet 
to the previous disposition made of the growing crop 
of grain by the owner of the land. He had planted the 
crop and it was perfectly competent for him to dispose 
of it while he held the title to the land. Thoughina 
sense a growing crop of grain isa part of the real es- 
tate, it nevertheless possesses the characteristics of a 
chattel, and is salable and transferable as other per- 
sonal property is, and may be taken upon execution, 
and sold in discharge of a judgment debt. Whipple v. 
Foot, 2 Johns. 422; Stall v. Wilbur, 77N. Y. 158. The 
relation which growing crops bear to the land has been 
frequently the subject of discussion in the courts, and 
is in some respects a peculiar one. They pass to the 
grantee ina conveyance of the land, as appertaining 
thereto. Wintermute vy. Light, 46 Barb. 283; Stall v, 
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Wilbur, supra. And equally, upon a sale in foreclos- 
ure of a mortgage, the purchaser would acquire with 
the title to the land the right to the growing crops. 
Shepard v. Philbrick, 2 Den. 174. In England grow- 
ing crops which were fructus industriales, that is to 
say, annual products of a tillage of the earth by the 
labor of the occupier, have been regarded as chattels, 
quite independent of the land. Any supposed confu- 
sion in the decisions, with respect to their relation to 
the land, arose rather in the consideration of the 
question of the validity of their transfer by parol, un- 
der the statute of frauds, than in any difference in 
opinion as to their being chattels. Distinctions of 
course were made between growing crops of grain or 
trees, the fruits of trees and perennial plants. Crosby 
v. Wadsworth, 6 East, 602; Evans v. Roberts, 5 Barn. 
& C. 829; Jones v. Flint, 10 Adol. & BE. 753; Rodwell v. 
Phillips, 9 Mees. & W. 501. Those views, as to the legal 
relation of these annual products of the land to the 
land itself, obtained and were held here in the early 
cases of Whipple v. Foot, supra; Shepard v. Philbrick, 
supra; Green v. Armstrong, 1 Den. 550, and more re- 
cently in the case of Stall v. Wilbur, to which I have 
referred. Probably the rights of a third person to a 
growing crop of grain, under a contract of purchase 
with the owner, would be annulled by the sale upon 
the foreclosure of a mortgage of the land, according to 
the decisions in Shepard v. Philbrick, supra, and Lane 
v. King, 8 Wend. 584, for then the transfer of the title 
to the mortgaged premises would carry with it to the 
purchaser a paramount title to the growing crop. But 
in the present case that proposition is not before us, 
and the title of the mortgagor to the mortgaged land 
was not divested or transferred to the mortgagee with 
the possession. The defendant, Breese, was the pur- 
chaser of the growing crop of wheat, and upon its be- 
coming ripe for harvesting, as well under the express 
authority of his bill of sale as without it, impliedly he 
had the right of ingress to gather and to carry it away. 
Stewart v. Doughty, 9 Johns. 108. His vendor's legal 
title to the land had not ceased, and the fact of the 
mere possession having changed to another person was 
not sufficient to annul Breese’s contract, and was con- 
sequently inoperative upon his right to enterand carry 
away the ripened wheat. Oct. 11, 1892. Sexton v. 
Breese. Opinion by Gray, J. 10 N. Y. Supp. 510, af- 
firmed. 


PLEADING — VARIANCE — ADMISSIONS — PAROL EVI- 
DENCE—INTEREST.—(1) Where there is a contradiction 
in an action to foreclose a mortgage, between an alle. 
gation in the verified answer and defendant’s evidence 
as to the consideration of the mortgage, defendants, 
for the purpose of explaining the contradiction, may 
show that they were advised by their attorney that the 
legal effect of the transaction was the same in both 
cases. (2) An allegation in an answer, which sets up 
an affirmative defense, which has no reference to and 
does not admit any allegation of the complaint, is not 
an admission. (3) Where a wife executes « mortgage 
purporting to secure the payment of a certain sum to 
acertain person, she may show by parol evidence, in 
an action to foreclose such mortgage, that the consid- 
eration on which the mortgage was executed was her 
husband's indebtedness, then existing or thereafter to 
be incurred. (4) Where a mortgage is given to secure 
asam payable in regular installments, the sums re- 
maining unpaid from time to time to bear seven per 
cent interest, if an installment is not paid when due, 
interest thereafter on such installment can only be re- 
covered at the legal rate. Oct. 11, 1892. Ferris v. Hard. 
Opinion by Peckham, J. 


SLANDER—EVIDENCE—MALICE.—(1) A repetition by 
defendant in a slander suit of the charge laid in the 
complaint, though not made in the same or substanti- 





ally the same words, is yet admissible in evidence for 
the purpose of showing malice in speaking the words 
charged. (2) Such words, though admissible for the 
purpose specified, will not sustain the complaint, not 
being the words counted on, and therefore it is error 
to instruct the jury, that if they found that defendant 
intended by the words to charge plaintiff with unchas- 
tity, which was the charge laid in the complaint, they 
might base their verdict upon them. (3) It is compe- 
tent in a slander suit to admit proof, as bearing on the 
question of damages, that plaintiff had a family of 
young children who would be disgraced by the charge. 
Oct. 4, 1892. Enos v. Enos. Opinion by Andrews, J. 


VENDOR AND PURCHASER — CONTRACT FOR PUR- 
CHASE—WHEN PURCHASER ENTITLED TO REPUDIATE. 
—In an action to recover money paid for certain land, 
it appeared that defendant held the land as trustee 
under a deed, by which the land was to be sold, and 
out of the proceeds certain liabilities of M., his 
grantor, were to be paid, and the balance deposited for 
the benefit of M.'s children, and by the terms of the 
sale plaintiff was to receive title in fee simple * by 
usual trustee’s deed,’’ and all liens and incumbrances 
were to be paid from the purchase-money. Held, that 
the facts that M. was “financially embarrassed,”’ and 
was *‘indebted to sundry persons,’’ whose claims were 
not provided for by the trust deed, were not sufticient 
ground for plaintiff to repudiate the sale, and plaintiff 
could not recover. The finding that the grantor was 
** financially embarrassed ”’ does not affect his convey- 
ance, and certainly is not equivalent toa finding of in- 
solvency. One may be “financially embarrassed,” 
and yet be possessed of abundant property, out of the 
proceeds of which, when realized upon, his debts could 
be paid. We have the right to assume that the evi- 
dence showed, or that it was the fact, that McAnneny 
had other property applicable to the claims of credit- 
ors, either because the evidence given upon the trial is 
not here, or because of the absence of a finding to the 
contrary. If any creditors held claims which were 
liens upon the property, whether they were enumer- 
ated in the schedule attached to the trust declaration 
or not, they might have been discharged from the pur- 
chase-moneys. As to creditors not having acquired 
liens upon the property, they could never attack the 
plaintiff's title, for she bought in good faith, at public 
sale, and, as we may assume, fora full consideration, 
and it does not appear that she had any knowledge of 
any facts invalidating the title. None of the facts ex- 
hibited in the findings, and which came to the notice 
of the plaintiff before her rejection of the title, were 
of such a nature as to charge the plaintiff with knowl- 
edge of any fraud vitiating the title. She was a pur- 
chaser for a valuable consideration, and any notice of 
fraud, to be effectual to impair or avoid the title, must 
have been actual. 3 Rev. Stat. (7th ed.) 2550, §5. <As 
well under the statute as at common law circumstan- 
ces to put the purchaser on inquiry, who pays full 
value, are insufficient to affect the title, unless they are 
equivalent to a notice of a fraudulent intent. Stearns 
v. Gage. 79 N. Y. 102. In Sugden on Vendors (chap. 
10, § 5, pars. 15-21) it is remarked, with reference to 
objections to title, that a purchaser will not be per- 
mitted to object on account of a bare possibility, and 
that a mere suspicion of fraud is not sufficient. The 
remarks cover this case. The proof rises no higher 
than the possibility that McAnneny’s habits and health 
were not such as to render him fit to manage his prop- 
erty. lt displays at most an intention on his part 
(whether inspired by others or not is immaterial) to 
pay only certain creditors from this piece of property, 
and to reserve any balance for his children. That is 
neither proof carrying notice of any fraud, nor proof 
furnishing any ground for an inference of fraudulent 
intent. Had every fact been known by the plaintiff at 
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the time of the sale which is set forth in the findings, 
there would have been no reason for refusing to pur- 
chase upon grounds relating to the vendor's capacity 
to convey a good title. Nov. 29, 1892. Jacobs v. Mor- 
rison. Opinion by Gray, J. 19 N. Y. Supp. 1021, af- 
firmed. 


WATER AND WATER-COURSE—RIPARIAN RIGHTS— 
GRANT OF LAND UNDER WATER.—(1) The Hudson 
River railroad cannot, by virtue merely of the con- 
struction of its railroad under charter along the east 
side of the Hudson river, on land partly below high 
water, conveyed to it for that purpose by owners of the 
adjacent uplands, be regarded as an adjacent owner, 
within the Laws of 1850, chapter 283, allowing a grant 
of land under water only to such an owner, nor can it 
be allowed to defeat a grant to a private person under 
said chapter of land next under the water to its own, 
and which does not interfere with its operation, by ex- 
tending its tracks thereover, pending application for 
the grant, under supposed authority conferred by 
charter to alter its location at any time, and particu- 
larly can this not be allowed, as the mere enlargement 
of its location as proposed is not an alteration within 
meaning of the charter. 16 N. Y. Supp. 674, affirmed ; 
Rumsey v. Railroad Co., 114 N. Y. 423. (2) The con- 
veyance of land for a railroad right of way, partly 
above and partly below high water, along the bank of 
ariver, by one owning the adjacent uplands, does not 
destroy the grantor’s character as riparian owner, 80 
that a patent may not issue to him under the Laws of 
1850, chapter 283, as to the owner of adjacent land, for 
the land lying next under the water. Oct. 4, 1892. 
New York Cent. & H. R. R. Co. vy. Aldridge. Opinion 
by Peckham, J. 


WILL—TESTAMENTARY POWERS — EXECUTION—AP- 
POINTMENT TO “ LAWFUL ISSUE.”’—(1) A power con- 
ferred by will on a designated person to appoint cer- 
tain land toall or any or either of testator’s sisters, 
“orto all or any or either of the lawful issue of my 
said sisters,’’ enables the donee of the power to exe- 
cute it by appointing grandchildren of the sisters, 
though their parents, the children of the sisters, are 
living, as the word “issue” means all descendants, 
unless the context or other provisions of the instru- 
ment in which it is used, and such circumstances as 
may legitimately bear in that direction, show it to 
have been used in the more restricted sense of ‘‘ heirs 
of the body” or *‘children.”” 10 N. Y. Supp. 185, af- 
firmed. (2) The will further provided that on default 
in the execution of the power, the property should vest 
in the sisters in equal shares, and on the death of 
either during the life-time of the donee of the power 
leaving *“‘issue,”’ such “issue” should take the same 
share which the parent would have taken if she had 
survived. Held, that the fact that testator used the 
word “‘issue’’ in a restricted sense in this devise, as 
meaning either “heirs of the body” or “children,” 
does not show that he used the term ina similar re- 
stricted sense in the grant of power vesting a discre- 
tion in the donee as to whom appointment should be 
made, limited only to the blood of the testator. (3) 
The fact that the term “lawful issue,’ as used in 
other devises not connected with the one in question, 
showed that testator intended that in such devises 
children should not take to the exclusion of or concur- 
reatly with their parents, furnishes no support to the 
suggestion that he intended its use in the grant of 
powerin a similar sense, or otherwise than the ap- 
parent sense in which it was then used, limiting the 
donee of the power only to the descendants of the tes- 
tutor in executing it. (4) The fact that the donee of 
the power was testator’s illegitimate daughter; that 
she enjoyed his esteem and confidence, and that he 
was displeased by her ill-treatmentat the hands of his 





sisters, and their children, show that it was testator’s 
intention to place her in such position in relation to 
the property in question as to secure her respectful 
treatment by those who might expect or hope, in the 
exercise of her discretion, to become appointees of the 
power with which she was vested, rendering it prob- 
able that the term ‘lawful issue’’ was used in its un- 
restricted sense as embracing any descendants of the 
sisters. (5) In the grant of power to appoint testator’s 
sisters, *‘or” to all or any or either of their lawful 
issue, the word “tor” following the names of the sis- 
ters is apparently used in a discretionary rather than 
a substitutional sense, and the rule that a devise toa 
person “or”? his children enables the children to take 
only in a substitutional sense on the death of the pa- 
rent is not necessarily applicable to a discretionary 
power of appointment created by will. Second Divis- 
ion, Oct. 1, 1892. Drake v. Drake. Opinion by Brad- 
ley, J. Follett, C. J.,and Haight and Brown, JJ., 
dissenting. 
- a 
ABSTRACTS OF VARIOUS RECENT 
CISIONS. 

MARRIAGE—DEEDS IN FRAUD OF—INNOCENT PUR- 
CHASERS.—A_ secret conveyance, made just before 
murriage, with the intention of defeating the vesting 
in the wife of the right of dower, the grantor being 
however permitted to remain in possession, is a fraud 
against the wife, and void, so that notwithstanding it, 
for the purposes of dower, the husband may be treated 
as dying seized and possessed of the property. That a 
secret deed, executed by the wife in anticipation of 
marriage, would be avoided as against the husband 
upon the ground that marriage with the husband is 
deemed a valuable consideration, and that such secret 
deed would be an actual fraud upon his marital rights 
is now settled. Ramsay v. Joyce, MeMul. Eq. 286; 
Manes y. Durant, 2 Rich. Eq. 406. Inthe latter case 
Chancellor Harper, who delivered the opinion of the 
court, said: ‘In general it is not questioned that a 
voluntary conveyance made by a woman in contem- 
plation of marriage, without the knowledge of the in- 
tended husband, will beset asideas a fraud on his mari- 
tal rights. It has been supposed however that excep- 
tions have been made in some particular cases, as where 
the object was to niake provision for the children of a 
previous marriage. Inthe case of Ramsay v. Joyce, 
supra, I expressed my opinion that there was no such 
exception. By assuming the burdens of the marriage 
relation the husband is regarded as a purchaser for a 
valuable consideration of all the personal property in 
possession of his wife, aud is there any doubt but that 
a voluntary conveyance, even to provide for children, 
is void against a subsequent purchaser fora valuable 
consideration and without uotice?’’ Let it be remem- 
bered with the instance of a husband, referred to in 
the case just quoted, that all right to the ownership of 
the wife’s personal property grew out of the well-es- 
tablished principle of our laws (which existed until 
1868) by which such personal property was vested in 
the husband. The’husband also had the right to the use 
and control of any lands owned by his wife, and this 
right the law gave him, upon the well-recognized legal 
principle that all the laws pertaining to and controlling 
a contract are considered as expressed in such contract 
when made, although not mentioned therein. Hence 
when aman married a woman it was said to be a part 
of that contract that he should be vested, as owner, 
with her personal property, and had the right to the 
use and control of ber real estate, although no men- 
tion was made in the contract of marriage itself ex- 
pressive of such rights. Now, under the decisions of 
our courts, marriage is decided to be a purchase for a 
valuable cousideratiou of any rights conferred by the 
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law upon the wife, although no expression of such re- 
sults is mentioned when the contract of marriage is 
eutered into by her. In Rivers v. Thayer, 7 Rich. Eq. 
144, Chancellor Dargan announced the proposition in 
these words: ‘ Marriage is a valuable consideration. 
Some have considered it the highest known in law. 
None would sav it was a lower consideration than 
money. Thereis nothing urreasonable in this. The 
great value of the consideration consists in this: That 
the wife surrenders her person and her self-dominion 
to the husband, and enters into an indissoluble engage- 
ment with him, foregoing all other prospects in life, 
and if the consideration for which she stipulates fails, 
she cannot be restored to the status in quo. She can 
have no remedy or relief.” In speaking of a wife’s 
right to require the personal estate of her husband to 
be applied to the liens under the statutes of our State 
fixing the order of application of such personal estate 
by the deceased husband's personal representative, 80 
as to let in her claim of dower, in the case of Wilson v. 
McConnell, 9 Rich. Eq. 518, the court used this lan- 
guage: ‘“ But this claim is met by a corresponding 
equity on the part of the widow, who is entitled to the 
position of a purchaser for valuable consideration 
against all but existing liens” (liens that existed before 
marriage’. Weare enabled therefore to declare it to 
be the law, as derived from our own decisions, that in 
this Commonwealth marriage is a valuable considera- 
tion to the wife, paid by her for those rights and es- 
tates that by the laws of this Commonwealth are ac- 
corded the wife as a wife. One of these is the right to 
a comfortable maintenance by the husband. Another 
is that, if he dies intestate, she shall be entitled to the 
one-third of his estate if he leaves children; one-half 
if he leaves none. Another is the right to an estate of 
dower in all the lands of which he may be seized dur- 
ing coverture if she survives him. Having thus 
brought the consideration of the subject down to this 
point, the question is presented: What does the law 
say shall be the resalt of a secret agreement between 
the husband and a third person, on the eve of a mar- 
riage, whereby to defeat this right of dower in lands of 
which the husban dis seized, and such intended hus- 
band conveys away his lands, still retaining possession 
thereof, and withholding all knowledge from the in- 
tended wife, before marriage? As we have already 
shown, such conduct of the wife in this State would be 
upset asafraud. Lt must be confessed however that 
there is no direct decision in favor of the assertion of 
a corresponding right in the wife as against the hus- 
band. An obiter dictum however, prejudicial t» this 
claim of the wife, occurred in Peay v. Peay, 2 Rich. 
Ey. 409, where Chancellor Dunkin said: * It has been 
said that a deed executed by the husband on the eve 
of his marriage, for this purpose, would be deemed 
fraudulent. But the propriety of this dictum may be 
well questioned. [tis not like a deed privately exe- 
cuted by the wife under such circumstances. The jius- 
band becomes responsible for all the existing as well as 
the future debts of his wife, and may be disposed to 
contract with some reference to the estate he is to re- 
ceive.’ When Peay vy. Peay, supra, is examined, it 
will be seen that this expression of Chancellor Dunkin 
has no pertinency to the issues therein involved, and 
furnishes another illustration of the danger in a judge 
suffering himself to let fall observations dehors the 
record. Of course, proceeding from such an eminent 
authority, it is entitled to consideration, but it cannot 
be invoked here as a precedent. It appears, as before 
remarked, that the wife’s deed is set aside because it 
operates as a fraud on the husband’s marital rights. 
What rights? Surely only such as he was clothed with 
by the law of the land in view of his responsibilities 
assumed when he entered into that obligation. We 
have seeu that the law clothes the wife with rights, 








and among others her estate of dower. Does not the 
law place heavy responsibilities upon her toward the 
husband? Aye, and fearfully heavy they are too when 
death alone affords her succor in some instances. In 
the remarks quoted from Chancellor Dunkin in Peay 
v. Peay, supra, it will be seen that he lays stress upon 
the fact of the assumption of serious responsibilities 
by the husband for the wife, assamed by him upon 
marriage, such as paying her debts already existing or 
to exist, and this is advanced as the basis for the hus- 
band’s rights in his wife’s estate. But, on the other 
hand, does not the wife have a right to look carefully, 
to see if he who would wed her has the means essen- 
tial to support herself and such offspring as a kind 
Providence may give her?) In England is it not a mat- 
ter of every-day occurrence that the husband makes 
settlements upon the intended wife, often at the in- 
stance of his intended wife's family or friends? Then 
too in our own country is it not often considered, in 
the family circle, whether a marriage is advisable be- 
cause of the ability of the proposed husband to care for 
his wife?) Ifa man cannot be charged with indelicacy 
in looking into his wife’s estate, surely the woman, 
who at best is so unprotected, may consider, when she 
is asked to marry a man, whether he has the means to 
provide forher. Here was a man of confessedly weak 
health. Is it to be a matter of censure that the woman 
he asked to be his wife and the mother of his children 
considered that he was the owner of a large plantation 
well stocked? This wife says she knew that her hus- 
band was the owner of this large landed property, and 
that any change in this ownership was studiously with- 
held from her, so much sotbat she was not aware until 
au year or so after her husband’s death that there was 
any claim that he was not the owner of these lands? 
Was she not deceived? Did not both Heury and 
Stephen Gibsou secretly confederate together to de- 
stroy an estate that they both knew the law would 
give her at her marriage? Was this not a fraud? 
Marriage toa woman is a valuable consideration for 
the purchase of the privileges of wifehood with all the 
rights affixed to that relation by the law of the land, 
und any secret combination to defeat the vesting of 
those rights, between the husband (the vendor) and his 
vendee, is an actual fraud. By the law of the land, 
when it is discovered and established, such deed is 
null and void, revesting the title, s0 that it may be 
said Henry A. Gibson died seized and possessed of his 
landed estate that was attempted to be conveyed by 
him to Stephen Gibson, so far as such lands still re- 
main in the control of the said Stephen Gibson. We 
have not reproduced much of the learning with which 
both sides to this contest indulged at the bearing be- 
fore us. Muchof it referred to the action of the courts 
of other States than our own. In our best judgment 
the solution of these interesting points of law was 
easily supplied by our own decisions. S.C. Sup. Ct., 
‘ept. 30, 1892. Brooks v. MeMeekin. Opinion by 
Pope, J. 


MARRIAGE—VALIDITY—AUTHORITY TO SOLEMNIZE. 
—Where a marriage is celebrated before any person 
professing to be a justice of the peace, minister of the 
gospel or other person authorized by law to solemnize 
marriages, and it is consummated with the full belief 
on the part of the persons so married, or either of 
them, that they have been lawfully joined in wedlock, 
the marriage will be valid, although the person before 
whom it was solemnized had no authority. And al- 
though a license is required, yet a failure to procure 
the same, although it nay render the person perform- 
ing the ceremony liable, will not of itself affect the va- 
lidity of the marriage. 2 Kent Com. 85, note b; Black- 
burn v. Crawfords, 3 Wall. 185; Carmichael v. State, 
12 Ohio St. 555. In the case last cited the plaintiff in 
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error, Who had a wife then living, was married a sec- 
ond time. The second marriage had been performed 
by a person who had no license or authority to per- 
form the marriage ceremony. The court sustained a 
conviction for bigamy against the husband. It is said: 
“The act of the General Assembly is an act regulating 
marriages; it does not profess to create or confer a 
right to marry, but only to regulate the exercise of a 
right, the existence of which is presupposed. The 
consequences of denying validity and effect to the ex- 
ercise of the right would be so serious thatan inten- 
tion to do so will not be inferred, but must be clearly 
expressed.’’ In Meister v. Moore, 96 U.S. 76, it is said: 
“A statute may declare that no marriages shall be valid 
unless they are solemnized in a prescribed manner, 
but an enactment is a very different thing from a law 
requiring all marriages to be entered into in the pres- 
ence of a magistrate or a clergyman, or that it be pre- 
ceded by a license or publication of bans, or be at- 
tested by wituesses. Such formal provisions may be 
construed as merely directory, instead of being treated 
as destructive of acommon-law right to form the mar- 
riage relation by words of present assent, and such, 
we think, has been the rule generally adopted in con- 
struing statutes regulating marriage. Whatever di- 
rections they may give respecting its formation or 
solemnization, courts have usually held a marriage 
good at common law to be good notwithstanding the 
statutes, unless they contain express words of nullity.” 
Catterall v. Sweetman, 1 Rob. Eec. 504; Port v. Port, 
70 I. 484; Campbell v. Gullatt, 435 Ala. 57; 4 Am. & 
Eng. Enc. Law, 514. The practice in Great Britain 
under the ecclesiastical laws or rules appears to be the 
announcement in a particular church of the intended 
marriage, the purpose being to give all persons who 
may oppose the marriage an opportunity to present 
their objections before the marriage takes place. 
Poth. Traite du Marr., p. 202; 1 Bouv. Law Dict. (14th 
ed.) 189. The principal object is to prevent ill-advised 
and clandestine marriages. The statute requiring 
license is designed to take the place of publication of 
bans, and the law as to both is directory, and the fail- 
ure to observe it does not affect the validity of the 
marriage. ‘The marriage therefore was valid, and the 
defendant in error is the wife of the plaintiff in error, 
and she cannot recover dumages for a void marriage. 
Neb. Sup. Ct., Oct. 11, 1892. Haggin v. Haggin. Opin- 
ion by Maxwell, C. J. 


MINES—CONVERSION OF ORE—ACTION BY LESSEE.— 
When plaintiff isin possession of land under a mining 
lease which gives him the exclusive right to mine for a 
certain term of years, subject to the payment of a roy- 
alty, and requires him to mine seven thousand tons 
each year, and as much more as can reasonably be 
mined on the land, and by which he is bound to pay 
for seven thousand tons each year, whether mined or 
not, but with the privilege of crediting any such pay- 
ment for ore not mined on mined in excess of 
seven thousand tonsin any succeeding year, he has 
such property in the ore before it ismined that he can 
maintain trover against one who minesit without his 
consent. The defendant’s contention is that the 
plaintiff is, under this instrument, a mere licensee, and 
that a licensee who is privileged by his license to mine 
ore has no such beneficial interest or title in the ore 
before it is severed from the realty as to entitle him to 
bring trover against one who enters upon the land and 
mines it without his permission. Defendant's coun- 
sel cite, as sustaining this proposition, Grubb v. Bay- 
ard, 2 Wall. Jr. 81; Brandt v. McKeever, 18 Penn. St. 
70; Iron Co, v. Wright, 32 N. J. Eq. 248; Baker v. 
Hart, 123 N. Y. 470; Gillerson v. Mansur, 45 Me. 25. In 
Grubb v. Bayard it was held that under the general 
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terms of the license in question the licensee was priv- 
ileged to enter upon the lands and mine the ore or not, 
as he saw fit. The words employed were * full and 
free liberty to Jigall metals and minerals throughout 
the demised lands.” It was held that this language 
did not exclude the owner of the soil from mining, and 
that therefore no title vested in the licensee in the ore 
until actually mined. In Brandt v. McKeever it was 
held that a statute which gave the right to dig and 
mine for iron, coal, limestone, sand and gravel, fire 
clay and other minerals, did not grant a right to the 
soil, but aright to mine and dig in it, and to take to 
the use of the warrantee the product of his digging and 
mining, and every thing be shall have made his own 
by the products of his labor, but nothing else; that a 
grant of the rightto dig and mine conveys no more 
than alicense to take and appropriate the minerals 
beneath the soil, but vests no property in them until 
they are taken and appropriated; that under the stat- 
utein question the plaintiff bad no better right than 
had the defendant to the sand deposited, or rather 
that theright to it was exclusively in the State. In 
Iron Co. v. Wright it was said: ‘A license may con- 
fer either a sole or exclusive right, or simply a right 
incommon. If it simply confers a right to dig and 
take ore or work a mine, it is not exclusive, and the 
licensor may himself take ore from the same land or 
mine, or license others todo so. And when it author- 
izes the licensee to dig and carry away all the ore to be 
found in certain lands, it does not confer an exclusive 
right. If it be merely a license, and no estate or prop- 
erty in the land is passed, the licensee acquires no title 
to theore until it has severed it.””. And it was said, 
us to the defendant's right in that case: ‘* His license 
was unexecuted; he obtained it without paying a con- 
sideration for it, and bad done nothing under it which 
rendered its revocation, either asa matter of law or 
conscience, unfair or unjust. If his license invested 
him with no estate or interest in the land, and no 
equities have been raised in his favor by an expendi- 
ture of money or labor under it, it is difficult to under- 
stand by force of what legal or equitable rule it can be 
said to possess the least efficacy after the person who 
granted it bas ceased to have any interest in or do- 
minion over, the lands upon which it was intended to 
operate.”’ In Baker v. Hart it was held that the plain- 
tiff, under a grant to him of the sole and exelusive 
right of entering in and upou the lands for the purpose 
of “quarrying, cutting, crushing and removing stone 
for the term of ten years, but not to hold possession of 
said lands for any other purposes,’’ acquired no such 
right in the unmined ore as entitled him to maintain 
trover against a wrong-doer. — It was said in that case 
however that ‘‘a right to take all the stone on the land 
without restriction in timeor quantity might readily 
be held to transfer its ownership,” and that under the 
facts in the case under consideration, undoubtedly the 
act of defendant wasan infringement of their rights, 
for which they could recover such damages as they in 
fact sustained. The case of Gillerson v. Mansur is not 
in point. Plaintiff in that case rested bis claim of title 
upon the permit to take the timber which defendant 
had appropriated, within a specified time, and not af- 
ter, and upon certain conditions. The timber had not 
been cut by the plaintiff, and by the terms of the per- 
mit the original owner was to have the original and 
complete ownership and control of all timber to be cut 
upon the land, and it was further stated as a fact that 
it did not appear that the conditions by which the tim- 
ber could be cut were ever fulfilled in any respect. 
And it was said: *‘ Nothing is exhibited in the case 
that Gilman had not the title and right of possession 
exclusively to the property replevied, and the issue 
that the plaintiff had no right of possession therein 








20 THE ALBANY LAW JOURNAL. 





must have been for the defendants on the evidence in- 
troduced.”” The cases above referred to which bear 
upon the question of license sustain the proposition 
that anaked licensee who bas uot reduced the prop- 
erty to possession has not such a right in the property 
as enables him to maintain trover, but we think the 
present case is clearly distinguishable from those re- 
ferred to. It further appeared in the present case that 
the plaintiff was actually given possession for the pur- 
poses of mining. It was by the terms of its lease 
granted the exclusive right to mine during the period 
of twelve years, and furthermore was required by the 
terms of its contract to mine not less than seven thou- 
sund tons per year, and to pay for so much, whether 
mined or not, and also was required to mine so much 
more as could be reasonably mined on such land. In 
such acase it isa contradiction of terms to say that 
one who hasa right to mine ore, and who is bound to 
take out agiven amount of ore in a stated time, and 
who is likewise bound to pay for it, whether mined or 
not, and whois entitled to possession for that purpose, 
and who has taken possession for that purpose, has no 
property in the ore which is actually mined by a wrong- 
doer. If it be veld that it is not, it must be because it 
has no interest in the ore that lies on the ground. But 
ithas an interest; it has obligated itself that this ore, 
to the extent at least of seven thousand tons per vear, 
and so much more as can be reasonably mined, shall 
be taken out of the ground, and that it shall pay to the 
licensora royalty upon that amount of ore, whether 
mined or not, and if not mined, it has an interest to 
the extent of the royalty inthe unmined ore, and re- 
ceives credit for that the following year. This right 
to mine during the twelve years is irrevocable, and no 
ore could be taker: out without damaging the plaintiff 
to the extent of the difference between the value of 
the ore and the cost of production. The language of 
the lease does not leave it doubtful whether the right 
is exclusive of the lessor. The rights reserved to the 
lessor are only such as shall not interfere with the pos- 
session of the lands by the plaintiff. Neither the lessor 
nor a wrong-doer had the right to enter upon the lands 
for the purpose of mining. We think the circuit judge 
was right in holding that under these circumstances 
the plaintiff had such title to this ore as entitled it to 
maintain this action. Mich. Sup. Ct., Oct. 4, 1892. 
Hartford lron Mining Co. v. Cambria Mining Co. 
Opinion by Moutgomery, J. 


PROGRAMME FOR THE ANNUAL MEETING 
OF THE NEW YORK STATE BAR ASSOCIA- 
TION. 

| er sixteenth annual meeting of the New York 

State Bar Association will take place at Albany, 

Tuesday and Wednesday, January 17 and 18, 1893. 


Officers—President, J. Newton Fiero; Secretary, L. 
B. Proctor. 


Committee of Arrangements—Charles M. Preston, 
chairman, Milo M. Acker, Robert C. Alexander, Ed- 
win A. Bedell, Abel E. Blackmar, John Cuneen, L. 
Laflin Kellogg, John D. McMahon, Edward D. Ronan, 
Jobn B. Stanchtfield, George W. Stedman. 


TUESDAY'S PROCEEDINGS. 
General meeting, at 8 Pp. M., at Assembly chamber. 


Music. 
Prayer, by Rev. A. V. V. Raymond, D. D. 








Music. 

Address, by Hon. Alton B. Parker, justice of the 
Supreme Court of the State of New York. Subject. 
“A Phase of Law Reform.” 

Music. 

Address, by Hon. David J. Brewer, justice of the 
United States Supreme Court. Subject, ** Permanence 
of Tenure of Judicial Office and its Relations to the 
Perils of Popular Government.” 

Music. 

At the close of the meeting a social gathering of the 
members will be held at the rooms of the association, 
in the Capitol, to meet Justices Brewer and Parker. 


WEDNESDAY’S PROCEEDINGS. 


The association will meet at the City Hall, com- 
mon council room, Weduesday, January 18, at 10 
A. M., when the following progranime will be rend- 
ered: 


President's address, by J. Newton Fiero. 

Appointment of committee on nomination of offi- 
cers. 

Nominations for membership. 

Papers on the judiciary article of the Constitation, 
by members of the commission of 1890: 

General consideration of the subject, George F. Dan- 
forth. 

The Court of Appeals, James C. Carter, F. R. Cou- 
dert. 

The Supreme Court, Leslie W. Russell, Francis R. 
Gilbert, William B. Hornblower. 

Miscellaneous provisions of the sixth article, W. 
Bourke Cockran, Francis H. Woods. 

Superior City Courts, Frankiin Bartlett, George G. 
Reynolds. 

Surrogates’ and County Courts, Albert Tennant. 

Statutory revision in New York, C. A. Collin. 

Secretary’s report. 

Treasurer's report. 

Executive committee's report. 

Report of other committees. 

The association will entertain the members at lunch- 
eon at the Albany Club at 1 p. M. 


AFTERNOON SESSION. 

Report of committee on nominations and election of 
officers. 

Report of committee on law reform. 

Discussion—* What method can be adopted to pro- 
cure the abolition of engrossed bills, the prompt dis- 
tribution of printed slips, and the early publication of 
bound volumes of the Session Laws. 

Discussion—(a) ** Is a uniform standard for the ad- 
mission of attorneys throughout the State and a uni- 
form system of examination desirable, and if so, how 
can it be obtained?” (b) “Should the requirement 
that a student study one year in a law office be abol- 
ished?” 

Discussion—‘‘ How can the present unsatisfactory 
methods of duplicating reports of decisions of the 
courts be remedied?” 

Discussion—** How should the Constitutional Con- 
vention be constituted as to its membership, and 
should the election therefor be postponed?” 

Miscellaneous business. 


WEDNESDAY EVENING. 


In the evening a reception will be tendered to the 
members of the association by Governor Roswell P. 
Flower, at the executive mansion, at 8 o’clock. 
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CURRENT TOPICS. 





ROF. FRANCIS WAYLAND, of Yale Law 
School, read before the National Prison Asso- 
ciation, at Baltimore, last month, a report of the 
committee on criminal law reform, on the causes of 
the increase of crime in the United States. First 
among these he puts unrestricted immigration, espe- 
cially from Poland, Russia, Austria and Hungary, 


embracing the ‘‘ dregs of European society, the scum | 


of European cities, the ignorant, the nihilist, the 
anarchist.” “In a word,” he says, “we have 
strained out the Chinese gnat at the Golden Gate, 
and swallowed the European camel at the Narrows.” 
A second cause he finds in the saloon, of which he 
says: “ The State seems in a fair way to realize the 
dreams of the professional politician — government 
of the Saloon, by the Saloon, for the Saloon.” A 
third cause he finds in the lack of proper home- 
training. On this he gives several interesting pages 
of examples of child depravity. Of the possible 
cure he says: 

“Take them in hand before they have any other 
taint than the inevitable taint of heredity. It is, of 
course, an outrage that the State stands idly by and 
permits the inter-marriage of paupers, vagabonds, 
prostitutes and felons, thus becoming a party to the 
wholesale manufacture of probable criminals. But it 
seems hardly rational to contend, in this stage of nine- 
teenth-century civilization, that the State has no right 
or power to prevent the probable from becoming the 
positive criminal, that it is compelled to wait with 
folded and helpless hands, until the child whom it 
might have saved is brought within the reach of exist- 
ing laws by some overt act of wickedness. Suchathe- 
ory of the limitations of the State is monstrous. If the 
bugbear of a paternal government terrifies us into such 
a lame conclusion as this, our condition is indeed hope- 
less. The peril sternly confronts us. The remedy is 
in our own hands. It is simply, as we endeavored to 
point out a year ago, to take such children as we have 
described from the custody and contamination of their 
parents or keepers, and after caring for them during 
their helpless infancy, transfer them to the fostering 
care and humanizing atmosphere of real homes and to 
the influence and associations of Christian civilization.” 


It seems to be taken for granted that the editor 
of this journal is a musical person. There is a good 
deal of ‘‘ music” in him, although it is mainly of 
an unutterable kind. Like Byron, he has generally 
“sheathed his voice, like a sword.” But about once 
a year some music publisher sends him a piece of mu- 
sic for approbation. This time it is Will L. Thomp- 
son, of East Liverpool, Ohio, who confers “The In- 
dian Summer Time,”’ song and chorus, words and 
music by himself, and equally excellent. (Mind, we 
do not say that they are excellent.) The chorus is 
after the conventional order, where the parts come 
in, one after the order, fugitively, the last lines 
marked pianissimo. The gifted author, composer 
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and publisher prints ‘‘ Indian” with a small i, 
probably because the season is so short. But Aaron 
Burr did the same. The price is forty cents, but 
‘*send the author half-price, and you will receive a 


copy.” Mr. Thompson has wisely copyrighted his 
inspiration. This is all we can conscientiously say on 


this subject, and it is much longer than the “no- 
tice” inclosed to us with the song, with the request 
that we “ kindly insert the following local,” in which 
itis alleged that this is “ the latest and prettiest song 
now being sung on the stage.” This may be true, 
but we do not know it, and we are obliged to be 
extremely guarded in our recommendations of songs 
(with chorus) to lawyers, judges and law-book 
writers, who are very particular about their song- 
and-dance music. 





There need be no regrets wasted over the defeat 
of the recent attempt to vest the decision of legis- 


| lative election contests in the courts of this State. 


During the canvass the practice in England was 
cited as a reason for changing the method here, but 
it seems that the English method is not universally 
popular there. The following criticism on it is 
from the London Law Times: 


‘“Few people have any idea of the enormous cost at- 
tending the present system of trying election peti- 
tions. ‘Take the Walsall petition as an example. Two 
judges and seven counsel were engaged, and we are in- 
formed that the proceedings could not have cost less 
than half a guinea a minute during the six hours of 
each day on which the judges sat. But more serious 
than the cost is the evil of local trial, which has been 
conspicuous in the proceedings now concluded at Man- 
chester and Walsall. When petitions were tried be- 
fore parliamentary election committees parties thought 
many times before going to the expense of bringing 
witnesses to London. The evidence was carefully 
sifted and the witnesses judiciously selected. Now 
trials taking place on the spot, particulars are loose, 
and witnesses are swept up by the score at the last 
moment. This results in a waste of time and a large 
increase of expenditure. There is, we believe, a strong 
opinion prevailing in high quarters that a return to 
the old system would be a desirable relief to the judges, 
and satisfactory if parliamentary committees were 
composed of four members, with a legal assessor. But 
if the present system is retained, it is generally agreed 
that the election court is not strengthened by having 
two judges. Of course the prospect of any reform of 
matters connected with the purposes to which judicial 
services are now applied is too remote for serious con- 
sideration, but it was an evil day for the administra- 
tion of the law when judges were taken away from 
the courts to discharge all sorts of duties, often very 
far away from their proper sphere.”’ 





A very handsome volume of twelve hundred pages 
is the ‘‘ Catalogue of the Library of the Association 
of the Bar of the City of New York,” prepared by 
Mr. William J. C. Berry, the librarian. It seems in 
all respects well executed. The titles are arranged, 
first, under the authors’ names, and second, by sub- 
jects. The books number about forty thousand. 


Mr. Griswold, the librarian of the law library 
of this State, deserves the earnest thanks of a few 
people for having made a card or slip index of the 
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records of the Court of Appeals. It is much su- 
perior to the old index in several manuscript vol- 
umes, and will greatly facilitate reference to these 
important bulky volumes, which now number above 
thirteen hundred. 


The Canada Law Journal tells of a clergyman of one 
of the churches in Toronto who recently tired off the 
following in a sermon: ‘*A lady has tried about a 
dozen town lawyers to take up a case for herinvolving 
some $100,000, but had been unable to find an honest 
man among them to whom she could trust her af- 
fairs. She brought her papers to me and asked me 
to find an honest lawyer. I took them and am try- 
ing to find one.” It is further reported that the 
clergyman relied for his doubt on lawyers them- 
selves, for he ‘‘understood from numbers of them 
that you cannot be a lawyer and an honest man,”’ 
and he exhorted the lawyers: ‘If you cannot be 
honest and succeed in your profession, get out of 
it!” It is highly probable that no lawyer ever 
made such a declaration, but that the clergyman 
jumped at his conclusion. What would this person 
think if the Canada Law Journal or this journal 
should intimate a doubt of the possibility of finding 
an honest clergyman ? And yet it is probably more 
dillicult to be an honest clergyman than an honest 
lawyer, because independent thinking in the pulpit 
is very apt to bring the thinker into unpleasant. re- 
lations with his parish or his church authorities. 
Our strictures in this case are all reserved for the 
clergyman rather than the silly woman who could 
not find an honest and trustworthy lawyer. This 
sort of foolishness is very common among ignorant 
women, who would much rather be gulled by a 
clergyman than pay a cent toa lawyer. What the 
clergy and clerical councils think of honesty in the 
pulpit and in the theological seminary is apparent 
from the present persecution of Prof. Briggs by ¢ 
crowd of pin-headed inquisitors who cannot com- 
prehend the idea of religion dissociated from an 
outlawed and barbarous creed. There is just one 
moment when we think of Bob Ingersoll with tcl- 
eration, and that is when we read such an attack by 
some pulpit bigot on the whole number of a great 
and noble profession whom he has not intellect 
enough to comprehend nor charity enough to em- 
brace. It was of such expounders of the church 
law that Christ exclaimed: ‘‘ Woe unto you.” Of 
this particular specimen we heartily join in the 
Journal's recommendation: ‘If you cannot fill your 
church without slandering your neighbors, or with- 
out turning a house of God into a sort of dime 
theater, get out of it!” 


We have looked over, with a good deal of interest, 
a pamphlet entitled ‘* Lectures on Law for Women, 
delivered at the University of the City of New York, 
by Isauc Franklin Russell, D. C. L., Chair endowed 
by the Women’s Legal Education Society.” The 
writer of these lines had a special curiosity in this 
matter because he had recently been law-lecturing 
to aclass composed of one hundred and ninety-seven 


men and two women. These lectures are entitled: 
“Popular Fallacies regarding Law and Lawyers; ” 
“The Nature of Law in General;’ ‘* The Public Law 
of Nations; ” “ International Law in Time of Peace;” 
**Tuternational Law in Time of War;” ‘‘ Equality 
before the Law;” ‘* Leading Doctrines of Civil 
Polity;” ‘* The Politico-Economical Force in Con- 
stitutional Development;” ‘Studies in Constitu- 
tional and Political History;” “The Right of Suf- 
frage ;”’ ‘* the Status of the Indians; ” ‘“ The Federal 
Judiciary ;” ‘‘ Constitutional Amendments.” These 
are high themes, but they are treated in a simple 
manner. We infer that this publication does not 
comprise all that the lecturer delivers, for we assume 
that he instructs his young women (of course they 
are all ever young) how amendments are made 
to the constitutions, and that they must not expect 
(perhaps they don’t want) any amelioration of the 
laws of divorce through the intervention of Con- 
gress, In addition to this course, Mr. Russell de- 
livers lectures to the women on the laws of persons, 
of contracts, and of real estate. So far as we know 
this is the only separate course of law lectures de- 
livered to women in this country. 


The world still moves even in those frozen 
regions lying to the north of the Great Lakes, Ata 
meeting of the benchers of the Law Society of Up- 
per Canada (our conservative friends have not yet 
changed the old-fashioned name), held recently at 
Osgoode hall, Sir Oliver Mowat’s motion providing 
for the admission of women to the society, with ¢ 
view to granting them certificates of fitness which 
will enable them to practice as_ solicitors, was 
adopted by a vote of thirteen to twelve. This car- 
ries out the spirit of the act passed at the last ses- 
sion of the Ontario Legislative Assembly, though 
At a pre- 
vious meeting the benchers refuscd to grant the 
necessary privileges to enable women to become 
lawyers. Sir Oliver however took the matter in 
hand, and now the sinnous path through which a 
candidate has to travel in order to become qualified 
as a legal practitioner has been opened to women as 
well as to men, Strange to say Sir Oliver is the 
old Tory (though he calls himself a Liberal) who a 
short time since dismissed a subordinate because he 
uttered some annexation sentiments. 


the power it gives is only permissive. 


Hon. Alton B. Parker, who delivers an address 
upon ‘*A Phase of Law Reform,” is one of the 
youngest members of the bench of the State, al- 
though the senior justice in point of service in the 
third judicial district, having been appointed in 
1885 on the death of the late T. R. Westbrook. 
Justice Parker is also a graduate of the Albany Law 
School, and almost immediately after his admission 
to practice was elected surrogate of Ulster county, 
where he was serving his second term at the time of 
his appointment to the Supreme Court. Justice 
Parker was a member of the second division of the 
Court of Appeals during the entire period of its ex- 
istence, a term of nearly four years, and made a 
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most excellent reputation as a clear, terse and 
vigorous writer. His opinions while in that court 
are models of brevity and go directly to the point 
of the subject-matter involved. His reputation asa 
lawyer and judge is of the brightest order. Justice 

Parker is exceedingly popular with the members of 

the bar and the bench, not only in his own district 
but throughout the State, and his address will 
doubtless be not only interesting but instructive. 
The papers on the judiciary article of the Con- 
stitution for the second day’s proceedings will be 
given by men admirably fitted for that task. Judge 
Danforth brings to the work not only the experience 
of a full term in the Court of Appeals, but also that 
of presiding officer of the Constitutional Convention 
of 1890, which was entirely devoted to the con- 
sideration of amendments to that article. James 
©. Carter and Frederick R. Coudert are known to 
the profession throughout the State and the country, 
not only as lawyers but as men who have devoted 
much time and attention to the study of the science 
of the law, and it would be impossible to find men 
more thoroughly acquainted with the subject in 
hand or better qualified to express their views upon 
it. The national reputation which W. Bourke 
Cockran has made as an orator is well supple- 
mented by his ability as a lawyer, and as_ he 
as well as all those writing on that topic were 
members of the commission of 1890, they bring 
to the subject information based upon a thorough 
examination and discussion of the matter in hand. 
Upon the subject of statutory revision no higher 
authority can be found than Prof. Collin, who dur- 
ing several years past has been actively engaged in 
the revision of the general laws of the State, and 
who will give the profession some information with 
regard to the manner in which the revision is being 
carried on, and the work of the commission. The 
address by the president, J. Newton Fiero, will be 
given on Wednesday, at the business meeting, in- 
stead of, as heretofore, with the annual address. As 
the president has been closely identified with the 
subject of law reform, it may be safe to assume that 
topic will find a place in what he will present for 
the consideration of the association. 

Hon. David J. Brewer, who is to deliver an ad- 
dress at the sixteenth annual meeting of the New 
York State Bar Association, on the 17th inst., is a 
jurist exceeded by few, standing high as a scholar, 
lawyer and judge. He is distinguished for the ac- 
curacy and hterary finish of his judicial opinions, his 
perseverance, industry, solid judgment and tena- 
cious memory. As a speaker, he is singularly at- 
tractive. Atthe bar his arguments were close and 
methodized on the strict rules of logic, his object 
being to produce conviction rather than applause, 
It is fortunate for the association that the committee 
succeeded in obtaining speakers of such eminence 
und learning as Justices Brewer and Parker. It will 
be arich intellectual treat for all who have the privi- 
lege of listening to their addresses. Justice Brewer 


His mother was a sister of Hon. David Dudley, Ste- 
phen J. and Cyrus W. Field. His early education 
was received in the schools of Connecticut. He after- 

yard entered Yale College, from whence he was grad- 
uated with high class honors in 1856. Upon leaving 
Yale,he entered the law office of his uncle, David Dud- 
ley Field, where he spent one year. He completed his 
legal education at the Albany Law School. In the 
autumn of 1858 he established himself in Leav- 
enworth, Kansas, in the practice of his profes- 


sion. He advanced with rapid progress to emi- 
nence at the Kansas Bar. On the death of Judge 


Stanley Matthews he was appointed to a seat on the 
bench of the United States Supreme Court. This 
was in January, 1890. Judge Brewer early became 
a friend and promoter of the educational interests of 
Kansas, His learning and influence tended largely 
: elevate the Kansas institutions of learning. In 
870 he was elected a justice of the Supreme Court 

of Kansas and re- apenas in 1876, and again in 1882. 
In March, 1884, he was appointed a judge of the 
Circuit Court of the United States for the Eighth 
Circuit. His farewell letter to his associates on the 
bench of the Kansas Supreme Court will long be re- 
membered for the elegance of its diction and the 
touching, affectionate manner in which he expressed 
his regrets on parting with them. His opinions as a 
justice of the United States Supreme Court have 
won much commendation from the Bar of the Na- 
tion. Some of them are invested with peculiar in- 
terest to the judiciary, the profession and the 
people. The subject of Mr. Justice Brewer’s address: 
‘*The Permanence of Tenure of Judicial Office and 
Its Relation to the Perils of Popular Government ” is 
of peculiar interest to the public and the profession. 
Its treatment by a jurist and scholar of his distinc- 
tion and experience will not only be brilliant in 

style, but erudite, logical and convincing. 
poeeeat = 
NOTES OF CASES 

[* Prior v. Swartz, Supreme Court of Errors of 
Connecticut, June 30, 1892, it was held a ripa- 
rian owner may extend his wharves and channels 
beyond low-water mark, since he has the right to 
connect his lands by such means with navigable 
waters, provided he does not interfere with the free 
navigation thereof. The court said: ‘‘ The plaintiff 
contends that while it is the law of this State that 
the owner of the adjoining upland has the exclusive 
right of access to the water, over and upon the soil 
between high and low-water marks, and the exclu- 
sive privilege of wharfing and erecting piers over 
the same, yet in no case has it been decided, and 
the law is not so, that he has aright to build his 
wharf below low-water mark. — It is stated in Swift's 
System (vol. 1, chap. 22, p. 341) that ‘all rivers 
that are navigable, all navigable arms of the sea, 
and the ocean itself on our coast, may in a certain 
sense be considered us common, for all the citizens 
have a common right to their navigation. But all 





adjoining proprietors on navigable rivers and the 





was born at Smyrna, Asia Minor, June 20, 1837. 


ocean have a rigkt to the soil covered with water as 
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far as they can occupy it, that is, to the channel, 
and have the exclusive privilege of wharfing and 
erecting piers on the front of theirland. * * * 
Nor may adjoining proprietors erect wharves, 
bridges or dams across navigable rivers so as to 
obstruct their navigation.’ This statement of the 
law is quoted in the opinion in Lust Haven v. Hem- 
ingway, 7 Conn. 186, with the suggestion that the 
court do not understand by it that the adjoining 
proprietors are seised of the soil covered by water, 
but that they have a right of occupation, properly 
termed a ‘franchise.’ The controversy between 
the parties regarded the title to the soil, with the 
wharf and store standing thereon, between high and 
low-water mark on the east side of Dragon river, 
which is an arm of the sea where the tide ebbs and 
flows, and was navigable adjoining the premises for 
large vessels, That case decided that the proprietor 
of land adjoining a navigable river has an exclusive 
right to the soil between high and low-water mark, 
for the purpose of erecting wharves and _ stores 
thereon. We do not recall any case in this State in 
which the precise point made in this case was in 
issue. There are however expressions in the opinions 
in several cases which indicate the general views of 
at least the judges writing the respective opinions. 
Thus in Simons v. French, 25 Conn, 346, Judge 
Storrs says: ‘In Connecticut it is now settled 
* * * that the owner of the upland adjoining 
such [adjacent] flats becomes entitled, by virtue of 
his ownership of the upland, to the exclusive right 
of wharfage out over them in front of said upland 
to the channel of an arm of the sea adjoining such 
flats.” In Mather v. Chapman, 40 Conn, 382, the 
court says: ‘It is conceded that by the settled law 
of Connecticut the title of a riparian proprietor ter- 
minates at ordinary high-water mark. It is also 
conceded that though his title in fee thus terminate, 
yet he has certain privileges in the adjoining waters. 
Among the most important of these privileges are 
(1) that of access to the deep sea; (2) the right to 
extend his land into the water by means of wharves, 
subject to the qualification that he thereby does no 
injury to the free navigation of the water by the 
public.’ In State v. Sargent, 45 Conn. 358, the right 
of owners of land bounded ona harbor, to ‘ embark 
therefrom and go upon the sea,’ is recognized. 
And in Steamboat Co. v. Sargent, 50 Conn. 199, the 
right of a party, owner of the upland, to extend his 
wharf, if he desires, to the channel of the harbor, in 
that case some nine hundred feet below low-water 
mark, is expressly stated, and the words ‘ deep water’ 
and ‘channel’ are used as synonymous. Aside from 
these references, the reason ordinarily stated for 
giving to riparian proprietors the right of wharfage, 
to-wit, to facilitate commerce and the loading and 
unloading of ships, together with the common sense 
of the matter, clearly indicates that the right should 
not be restricted as claimed by the plaintiff, unless 
there are positive decisions to that effect or impera- 
tive reasons for so doing. If in view of the opinions 


already quoted, the question is to be regarded as an 











open one in this State, we see no good reason why 
it should not be decided in accordance with the 
convenience of riparian proprietors, and for the en- 
couragement of commerce, so long as there is no 
counter-balancing injury involved to others. Ex- 
cept in cases where navigability begins at low-water 
mark, the right to wharf out to low-water mark 
only would be no privilege to adjoining proprietors 
nor benefit to commerce. It is significant that the 
word ‘ wharf,’ as ordinarily defined, implies a struc- 
ture in aid of navigation and to which vessels have 
access. This is well stated in Langdon v. Mayor, 
ete., 938 N. Y. 151, thus: ‘A wharf is a structure 
on the margin of navigable waters, alongside of 
which vessels can be brought for the sake of being 
conveniently loaded or unloaded, * * * Hence 
water of sufficient depth to float vessels is an essen- 
tial part of every wharf, a necessary incident there- 
of or appurtenance thereto, without which there can 
be no wharf and no wharfage. Indeed a wharf can- 
not be defined or conceived except in connection 
with adjacent navigable water.’ It seems to us 
therefore that a proprietor of land adjoining Stam- 
ford harbor, and waters of alike character in this 
State, has a right to connect himself with navigable 
water by means of wharves or channels extending 
from and adjacent to his uplands, so long as he does 
nothing to interfere with the free navigation of the 
waters,” 


In Hope v. Barker, Supreme Court of Missouri, 
November 28, 1892, it was held that the words, 
‘“‘without interest thereon if paid at maturity; if 
not paid at maturity, to bear 10 per cent interest 
from date ”"—in a promissory note negotiable) by 
its terms, do not render the amount to be paid un- 
certain, so as to deprive the note of its negotiable 
character. The court said: ‘‘It is everywhere 
agreed that one of the rules in regard to negotiable 
paper is that the amount to be paid must be certain, 
and not made to depend on a contingency. There 
is however some difference of opinion in the appli- 
cation of the rule. In Bank v. Gay, 63 Mo. 33, the 
note, besides a promise to pay a certain sum at a 
specified date, with interest from maturity at a given 
rate, contained these words: ‘And if not paid at 
maturity, and the same is placed in the hands of an 
attorney for collection, we agree and promise to pay 
an additional sum of ten per cent as attorneys’ fees.’ 
This promise to pay an attorney’s fee was held to 
destroy the negotiable character of the note, because 
the payment of a part was uncertain, and made to 
depend upon a contingency. That ruling has been 
followed in subsequent cases, and is now the settled 
law of this State, whatever may be the rule in such 
cases elsewhere. Samstag v. Conley, 64 Mo. 476; 
Bank v. Marlow, 71 id. 618; Bank v. Jacobs, 73 id. 
35. To load down negotiable paper with such con- 
tingent collateral contracts can have no other effect 
than to destroy the simplicity of such paper, and 
we do not depart in the least from the rule declared 
in these cases. The rule as to the degree of cer- 
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tainty required in the statement of the amount to 
be paid may be illustrated by other well-known ex- 
amples. Thus it is held that the negotiable char- 
acter of a note or bill is destroyed by adding to the 
promise to pay a specified sum such words as these: 
‘All other sums which may be due;’ ‘all fines ac- 
cording to rule;’ ‘the demands of the sick club at, 
ete., in part of interest.” 1 Pars. Notes & B. 37. 
But it seems to us it ought to be conceded without 
argument that the cases before cited, and the illus- 
trations just given, are entirely unlike the case now 
in hand, Tiedeman says: ‘It is also somewhat 
common in notes that are payable in installments to 
provide that if the maker shall fail to pay any one 
of the installments, the whole sum shall become due 
and payable. Such a note is held to be negotiable.’ 
He cites Carlon v. Kenealy, 12 Mees. & W. 189, 
which sustains the text. He goes on to say: ‘It is 
also sometimes provided in notes that if any install- 
ment of interest should not be paid, the whole debt, 
principal and interest, shall then become due and 
payable. Such a note would undoubtedly be re- 
cognized as negotiable there being no difference in 
principle between it and the note which is made to 
fall due upon the failure to pay an installment of 
the principal.’ Tied. Com. Paper, § 25d. In Towne 
v. Rice, 122 Mass. 67, it is said: ‘An additional rate 
of interest is provided for if the note shall not be 
met at maturity; but as the sum to be paid is still 
definite and payable absolutely, this cannot affect 
the negotiability.’. And in Riker v. Manufacturing 
(o., 14 R. I. 402, it is held that the reservation in a 
note of the right to pay the same before maturity, 
in installments of not less than five per cent of the 
principal, does not render the note uncertain as to 
the amount or terms of payment. It is held in 
Pennsylvania, as by this court, that these conditional 
‘collection fee* contracts destroy the negotiability 
of a note, and in the discussion of such a case it 
was said: ‘Interest and costs of protest after non- 
payment at maturity are necessary legal incidents 
of the contract, and the insertion of them in the 
body of the note would not affect its negotiability. 
* * * But a collateral agreement, as here, de- 
pending too, as it does, upon its reasonableness, to 
be determined by the verdict of a jury, is entirely 
different.’ Woods v. North, 84 Penn. St. 407. Inter- 
est is but an incident to the debt and it is a thing 
as to which it is usual and customary to contract even 
in negotiable paper. Surely it cannot be maintained 
that a note ceases to be negotiable because of the 
addition of such words as, ‘with interest from 
maturity at the rate of eight per cent per annum.’ 
This is but another way of expressing an agreement 
that if the note is not paid at maturity, it shall from 
that time bear interest at the rate of eight per cent 
per annum, The only difference in the case just 
supposed and the one in hand is that here the prin- 
cipal is to bear interest from the date of the note, 
if not paid at maturity, instead of bearing interest 
from and after maturity. In both cases the amount 
to be paid is fixed, definite, and certain.” 





CARRIER—NOTICE TO CONSIGNOR OF FAIL- 
URE TO DELIVER GOODS. 
MICHIGAN SUPREME COURT, DEC. 22, 1892. 
HaAsst Vv. AMERICAN EXPREss Co. 

A common carrier ceases to be liable as an insurer as soon as 
it has offered the goods to the consignee; if after that it 
continues to hold them, it does so as a warehouseman 
merely. Notice to the consignor is unnecessary. 


eo made from Wayne. Judgment for plaintiff. 


Henry A. Chaney, for plaintiff. 
Henry C. Wisner, for defendant. 


GRANT, J. July 8, 1891, plaintiffs, who are clothiers 
in the city of Detroit, delivered a parcel of clothing to 
the defendant for carriage to Marquette, Michigan, ad- 
dressed to one MeMillan, marked “C.O. D. 830.” 
On June 10 they delivered another parcel, addressed to 
one Wick, Marquette, “‘C.O.D. $35.” June 16 they 
delivered another package, addressed to one Hart, 
Marquette, *C. O. D. $62."". Each of these packages 
reached Marquette on the day following its receipt by 
the defendant. Its agents at Marquette, immediately 
on the receipt of the first two packages, took them to 
the residences of MeMillan and Wick, in Marquette, 
for delivery upon payment of the amounts to be col- 
lected. They were travelling men,and were not at 
home. Hart was unknown to defendant’s agent, and 
had no residence in Marquette. Defendant's agent 
thereupon sent a notice by mail to Hart at Marquette 
of the arrival of the package. These packages were 
then safely stored in defendant's warehouse. June 
19 McMillan and Wick went to defendant’s office in 
Marquette, and each notified its agent to hold the 
package addressed to him until June 25,when he would 
pay the amount and take the same. Tart never ap- 
peared in answer to the notice to him. June 19 de- 
fendant’s agent at Marquette muiled three notices to 
plaintiffs at Detroit, notifying them that the first two 
packages remained in the office unpaid, for the reason 
that each party said he would take it about the 
25th, and that the last package remained in the office 
unpaid for the reason that the consignee was unknown 
to the defendant, and that the notice sent to him by 
mail failed to bring him. These notices were received 
by the plaintiffs June 20. On the night of June 19 de- 
fendant’s storehouse was destroyed by fire, without 
fault upon its part, and these parcels sent by plaintiffs 
were all destroyed. 

Plaintiffs sued the defendant as acommon carrier, 
and verdict was directed in their favor by the court. 

The defendant’s contract as common carrier was to 
safely carry the goods to their destination, to notify 
the consignees of their arrival, and to offer delivery 
upon payment of the amounts. This duty it had fully 
performed, and with such performance its liability as 
acommon carrier terminated. Its further duty was 
to safely store and care for the goods, hold them a 
reasonable time to enable the consignees to pay, if they 
were not ready to pay immediately, and then to no- 
tify the consignors. The liability meanwhile was that 
of warehousemen. Hutch. Car., § 392; Weed v. Bar- 
ney, 45 N. Y. 344; Sinn v. Sleamboat Co., 49 id. 442; 
Adams Express Co. v. Darnell, 31 Ind. 20; Marshall v. 
American Express Co., 7 Wis. 1. 

In Weed v. Barney, supra, the goods were sent 
C. O. D., arrived at their destination March 17, the 
consignee was promptly notified, and promised to take 
and pay for them, and the goods remained in the 
storehouse until April 16, when they were destroyed 
by fire without the fault of thedefendants. No notice 
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had meanwhile been given to the consignors. It was 
held that no notice was essential. It is a matter of 
common knowledge that those sending goods by ex- 
press, with instruction to collect their value before 
delivery, expect express companies to retain them in 
order to give the consignees an opportunity to pay for 
and take the goods. Consignors so sending goods un- 
derstand that the goods must be deposited in the 
storehouses of these companies. There is no reason, 
under such circumstances, in holding these companies 
to the strict liability of common carriers. 

We think that under the agreed facts in this case the 
defendant is not liable. 

Judgment reversed, and judgment entered here for 
the defendant, with costs of both courts. 


The other justices concurred. 


——__>—_——- 


MARRIAGE —CURTESY— ABOLITION — CON- 
STITUTIONALITY. 
ILLINOIS SUPREME COURT, NOV. 2, 1892. 


McNEER v. McNEER. 

Under the Married Women’s Act of 1861, which provided that 
married women’s lands and all the rents and profits 
thereof should remain their separate property under their 
sole control, and not be subject to the control of their 
husbands or be liable for their husbands’ debts, the estate 
of tenancy by the curtesy initiate became a mere expect- 
ancy, and the Dower Act of 1874, which abolished the es- 
tate of curtesy, is constitutional as applied to those who 
at the time of its passage had only an estate by the cur- 
tesy initiate under the said act of 1361. 


D. D. Evans, for plaintiffs in error. 
E. R. E. Kimbrough, for defendants in error. 


Maaruper, J. This is an agreed case, made by the 
parties to a partition suit in chancery in the Circuit 
Court of Vermillion county, and filed in that court, 
and certified to this court, together with the decision 
of the Circuit Court thereon, by the clerk of said Cir- 
cuit Court, under section 74 of the Practice Act. The 
Circuit Court granted the relief asked for by com- 
plainants in the original bill as finally amended, and 
sustained «a demurrer to the cross bili filed by the de- 
fendants below, and dismissed said cross bill. The 
facts, as agreed to, are that Valentine McNeer, one of 
the defendants in error, is the surviving husband of 
Sarah A. McNeer, deceased ; that in 1858 the said Sarah 
became seized in fee of the lands in controversy, lo- 
cated in said county; that in 1868 she intermarried 
with the said Valentine; that in 1870 Franklin O. Me- 
Neer, one of the defendants below and one of the 
plaintiffs in error here, was born to the said Sarah and 
Valentine, the issue of their said marriage; that in 
1878 the said Sarah died seized of said lands, and leav- 
ing her surviving the said Valentine, her husband, and 
the said Franklin O. and others, her children and heirs 
atlaw. It being agreed that there was seisin in fee in 
the wife in 1858, marriage in 1868, birth of issue capa- 
ble of inheriting in 1870, and death of the wife in 1878, 
the question presented for decision is this: Is the sur- 
viving husband entitled to an estate by the curtesy in 
the real estate of which his wife died seized in fee, or 
is he limited to dower therein under and by virtue of 
the statute relative to dower in force since 1874? By 
the decree of the Circuit Court, an estate by the cur- 
tesy insaid lands was declared in favor of Valentine 
MeNeer, and it was ordered that he should have, dur- 
ing his life, the use, issues, rents and profits of said 
lands, free from the interferenco of any of the heirs at 
law of his deceased wife Sarah, etc. The errors as- 
signed question the correctness of this decree. 





Section 1 of the Dower Act, which went into force on 
July 1, 1874, provides ‘that the estate of curtesy is 
hereby abolished, and the surviving husband or wife 
shall be endowed of the third part of all the lands 
whereby the deceased husband or wife was seized of 
an estate of inheritance, unless the same shall have 
been relinquished in legal form.” Starr & C. Ann. Stat. 
896. Mrs. McNeer was alive when this act went into 
force, her death not having occurred until four years 
thereafter. If, when the act became a law, Valentine 
MeNeer had had an estate offtenancy by the curtesy ini- 
tiate, the act would not have had the effect of depriv- 
ing him of that estate, and reducing it to an estate of 
dower, as defined in said section above quoted. At 
common law, by virtue of the marriage alone, and 
without the birth of issue, the husband was seized of 
an estate, during coverture, in the lands held by his 
wife in fee. He is said to bave been seized of the free- 
hold jure uxoris. He took the rents and profits during 
the joint lives of himself and his wife. This estate was 
ended by the death of the wife or the death of the 
husband. It applied to land in which the wife was 
seized of an estate of inheritance either at the time of 
the marriage or after the marriage. ‘‘It is a freehold 
estate in the husband, since it must continue during 
their joint lives, and it may by possibility last during 
his life.’’ It has sometimes been called a ‘‘ tenancy by 
the marital right.” It was liable to be sold on execu- 
tion against the husband. 2 Kent Com. 130; 1 Bish. 
Mar. Wom. 529, 531; Cole v. Van Riper, 44 Ill. 58; 
Bozarth v. Largent, 128 id. 95. “ This isa vested estate 
inhim,and * * * it isnot competent for legisla- 
tion, without his consent, to take it from him and give 
it back to the wife.’’ 2 Bish. Mar. Wom., § 40; Pose 
v. Sanderson, 38 Il. 247; Kibbie v. Williams, 58 id. 30. 

But the estate during coverture, or tenancy by the 
marital right, is quite different from tenancy by the 
curtesy, particularly in the fact that the former does 
not continue after the wife’s death. As soon as issue 
was born, the estate of the husband was changed in its 
character. By the birth of issue he became tenant by 
the curtesy initiate, andas such was entitled to an es- 
tate in his wife’s lands in his own right and for his 
own life. This estate became consummate upon the 
death of the wife. Four things are requisite to an es- 
tate by the curtesy—lawful marriage, actual seizure of 
the wife, issue capable of inheriting, and death of the 
wife. The first three, without the last, constitute ten- 
ancy by the curtesy initiate. The husband’s estate is 
initiate on issue had, and consummate on the death of 
the wife. 4 Kent Com. 28-30; Cole v. Van Riper, 44 
Il. 58; Bozurth v. Largent, supra. The estate of ten- 
ancy by the curtesy initiatecould be seized and sold 
on execution against the husband. Cole v. Van Riper, 
supra. The weight of authority isin favor of the po- 
sition that the estate of tenancy by the curtesy initiate 
as it existed under the common law, and before it was 
qualified by the modern statutes enlarging the rights 
of married women, was a vested estate, and could not 
be destroyed by legislation which took effect after it 
came into existence. We are aware that there are 
some authorities which hold to tne contrary, but we 
think that they fail to distinguish between the estate 
as it existed before the passage of what are known as 
the *‘ Married Women’s Acts,’* and as it came to be 
after the passage of those acts. It will also be found 
upon examination that many of the cases cited in sup- 
port of the position that the right of curtesy initiate is 
not a vested right do not go so far in that direction as 
they are claimed to go, either because they are based 
upon the language of particular statutes, or because 
their facts do not squarely present the question. It 
cannot be that an interest in property which can be 
seized on execution, and sold by creditors in payment 
of their debts, is not such a vested interest as the 
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fundamental law will protect from destruction by re- 
trouctive legislation. Shortall v. Hinckley, 31 Ill. 219; 
Jacobse v. Rice, 33 id. 369; Lang v. Hitchcock, 99 id. 550; 
Gray v. Gray, 123 id. 221. 

In Shortall v. Hinckley, supra, where seizure of the 
wife, marriage and birth of issue had all occurred be- 
fore the passage of the act of 1861, hereinafter referred 
to, we said: “At the death of Hiram Gilson, all these 
sisters were married, and had children then living, the 
issue of their several marriages. Their husbands 
thereby became invested with, or entitled to, a life 
estate in their wife’s share of this property by the cur- 
tesy initiate. * * * This interest of the husband in 
his wife’s property is a vested legal estate, subject to 
sale on execution or by himself. He could have leased 
it tothe extent of the whole or any portion of the 
term. * * * The estate of the husband is carved 
out of and is a distinct estate from hers. He holds it 
as if he had acquired it by deed, and it is liable to all 
the incidents of any other freehold or life estate, until 
it isagain merged into the fee simple. If he were to 
convey or lease it, the title of the grantee or lessee 
could not be defeated by the husband and wife joining 
ina subsequentconveyance. * * * Until the death 
of the husband his grantee would be entitled to hold 
the premises,”” ete. 

In Rose v. Sanderson, supra, it was held that both 
the husband’s estate during coverture and his estateas 
tenant by the curtesy initiate were such vested inter- 
ests that the Legislature could not take them from the 
husband and give them to the wife. Clark v. Thomp- 
son, 47 IL. 25; Noble ve MeFarland, 51 id. 226; Henson 
v. Moore, 104 id. 403. Cooley, in his work on Constitu- 
tional Limitations (6th ed.), 440, in speaking of the 
vested rights which the husband had at common law, 
says: ** He could have a right as tenant by the curtesy 
initiate in the wife’s estate of inheritance the moment 
a child was born of the marriage who might by possi- 
bility become heir to such estates. This right would 
be property, subject to conveyance and to be taken for 
debts; and therefore must be regarded as a vested 
right, no more subject to legislative interference than 
other expectant interests which have ceased to be 
mere contingencies, and become fixed. But while this 
interest remains in expectancy merely—that is to say, 
until it becomes initiate—the Legislature may have 
full power to modify or even abolish it.” Wyalt v. 
Smith, 25 W. Va. 813. 

Although Bishop, in bis work onthe Law of Married 
Women, presents one view of the husband’s initiate 
right to curtesy, which would lead to the conclusion 
that it could be cut off by legislation at any time before 
it became consummate by the death of the wife, yet 
he presents another view which he holds to be the bet- 
terone; and “it is that, by the birth of a child, the 
estate by the marital right is extended in duration to 
become an estate, not for the mere joint lives of him- 
self and wife, but for his own life; and that it is this 
enlarged estate, not the mere possibility, which is 
termed * tenancy by the curtesy initiate.’ In this view 
the husband's rights cannot constitutionally be taken 
away after a child is born.” 2 Bish. Mar. Wom., § 43. 
He gives the following as the conclusion to be derived 
from an examination of the authorities, namely: 
“Curtesy initiate isan estate vested in the husband, 
and * * * consequently it cannot be taken from 
him and given to his wife by a mere statute.” 

When however the act of 1874 went into effect, Val- 
entine MeNeer did not have an estate of tenancy by 
the curtesy initiate as it existed at the common law, 
but as it existed under an act of the Legislature 
of this State, approved February 21, 1861, and in 
force April 24, 1861, entitled an “Act to protect 
married women in their separate property.’ As 


his marriage did not take place until 1868, and the 





issue thereof was not born until 1870, be acquired his 
interest in his wife's property while the act of 1861 was 
in force, and subject to its provisions. That act pro- 
vides *thatall the property, both real and personal, 
belonging to any married woman, as her sole and sep- 
arate property, or which any woman hereafter married 
owns at the time of her marriage, or which any mar- 
ried woman, during coverture, acquires in good faith 
from any person other than her husband by descent, 
devise or otherwise, together with all the rents, issues, 
increase and profits thereof, shall, notwithstanding 
her marriage, be a.d remain during coverture her sole 
and separate property, under her sole control, sud be 
held, owned, possessed and enjoyed by her the same 
as though she was sole and unmarried, and shall not 
be subject to the disposal, control or interference of 
her husband, and shall be exempt from execution or 
attachment for the debts of her husband.’ The act 
of 1861 did not destroy the estate of tenancy by the 
curtesy initiunte. Cole v. Van Riper, supra; Freeman 
v. Hart nan, 45 1. 57. But the estate was materially 
modified and changed by that act. The estate known 
as the “estate during coverture,” or “*tenarvey by the 
marital right,’’ was thereby substantially abolished. 
Cole v. Van Riper, supra. Under the act, the hus- 
band, as tenant by the curtesy initiate, had no control 
over his wife’s lands. His interest as such tenant 
could not be conveyed by him, nor was it subject to 
execution. If the wife died seized of her lands, he was 
entitled to hold them astenant by the curtesy. His 
estate became consummate upon her death, if she had 
not disposed of her real estate during her life. So long 
as she lived however his interest in her Jand lacked 
those elements of property, such asthe power of dis- 
position and liability to sale on execution, which had 
formerly given it the character of a vested estate. Un- 
der the act the wife could dispose of her separate es- 
tate by will. Jn re Tuller, 79 11. 99. She could not 
however convey her lands without the consent of her 
husband, manifested by joining in the deed. Cole vy. 
Van Riper, supra. In speaking of the estate of ten- 
ancy by the curtesy, as affected by the act of 1861, we 
said, in Colev. Van Riper, supra: “tis during cov- 
erture that the property of the wife is clothed with 
these new qualities, leaving the existing law un- 
changed, asto the disposition of the wife’s property 
at her death.” In Beach v. Miller, 51 Ill. 206: “The 
husband’s right to the curtesy is contingent, and until 
it vests he has no present interest in the land. It does 
not vest in the husband until the death of the wife.”’ 
In Martin v. Robson, 65 Il. 129: ‘*He [the husband] 
has now only a modified tenancy by the curtesy, de- 
pendent upon a contingency, and no estate vests dur- 
ing the life of the wife. This is rather a shadowy es- 
tate. It isan interest which may possibly ripen into 
something tangible in the uncertain future. * * * 
This estate, at best, is now a bare possibility.”” In 
Lucas ¥. Lucas, 103 Til. 121: ‘Since the act of 1861 the 
husband’s right to the curtesy in the land of his wife 
is contingent, and does not vest in the husband until 
the death of the wife.”” In Bozarth v. Largent, supra: 
“After the passage of the act [of 1861] * * * the 
estate by the curtesy in the lands of the wife did not 
vest in the husband until the death of the wife.’’ It 
is thus manifest that the estate of tenancy by the 
curtesy initiate, as changed and modified by the act of 
1861, is very much such an interest as dower, except 
that the life estate of the husband after the death of 
the wife is in the whole of the land, instead of attach- 
ing the only one-third of it. The estate by curtesy is 
like dower, in that it cannot be aliened sepa- 
rately from the fee, nor by a deed in which the 
wife does not join. [t is like dower in that it is not 
subject toexecution. It is like dower in that, before 
the death of the holder of the principal estate, it is a 
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coatingency, an expectancy, a possibility. It is well 
settled that a mere expectation of property in the fu- 
ture is nota vested right, and may be changed, modi- 
fied or abolished by legislative action. Cooley Const. 
Lim. (6th ed.) 438-440; Richardson vy. Akin, 87 Ill. 138; 
Weidenger v. Spruance, 101 id. 278. It is not denied 
that the act of 1861 had the effect of changing and 
modifying the estate of tenancy by the curtesy ini- 
tiate as to assimilate that estate in its essential fea- 
tures to the ordinary right of dower. But it is said that 
this court has held the inchoate right of dower to be 
a vested interest in land which the Legislature had no 
power to change by a retrospective enactment. It is 
true that such a decision was made by this court in 
Russell v. Rumsey, 35 Ill. 362, and referred to without 
disapproval in Rose v. Sanderson, 38 Ill. 247, and Steele 
v. Gellatey, 41 id. 39. But in other cases this court has 
expressed views which are either directly or impliedly 
opposed to the decision in the Russell Case. 

In Blain v. Harrison, 11 Dl. 384, we said: “The right 
of dowerin a married woman is a mere intangible, in- 
choate, contingent expectancy, and even in a widow, 
untilit is assigned, it is no estate in the land, but it is 
a right resting in action only, and it cannot be 
aliened.’’ In Hoots v. Graham, 23 lll. 81, we said of 
dower: “Itis apersonal right that lies only in action 
and not in grant, before it is assigned. * * * The 
situation of a dowress, after the death of her husband 
and before assignment, is very peculiar. Although by 
that event the title of dower becomes consummated, 
the title of entry does not accrue until the ministerial 
act of assigning to her a third part in certainty. has 
been performed by the proper persons.’ 

In Robbins v. Kinzie, 45 Ul. 354, it was said that the 
inchoate right of dower is not a present interest or es- 
tate in lands. The doctrine of Blain v. Harrison, su- 
pra, was reaffirmed in Johnson v. Montgomery, 51 Il. 
185, and Best v. Jenks, 123 id. 447. In Henson v. 
Moore, 104 id. 403, the inchoate right of dower was said 
to bea mere expectancy, and therefore not a vested in- 
terest, and the opinion in that case uses the following 
language: ** The right of dower which a wife may have 
in the estate of the husband before his death is one 
which may be changed in such manner as the Legisla- 
ture may think for the best interests of the people. It 
may be entirely abolished or it may be changed.’”? In 
the more recent case of Goodkind v. Bartlett, 136 D1. 
18, we have said: “An estate of dower is a freehold es- 
tate, but a right of dower in a married woman, before 
ithas become consummate by the death of her hus- 
band, isa mere intangible, inchoate and contingent 
expectancy, and not only is not an estate in land, but 
does not even rise to the dignity of a vested right.” 
In view of the conflict which thus seems to exist (Cool 
v. Jackman, 13 Ill. App. 560) between the Russell Case 
and the other cases above referred to, we are inclined 
to adopt the later utterances of the court as the law 
upon this subject, and to hold that the right of dower 
te which a married woman is entitled in her husband’s 
real estate before his death is not a vested interest, and 
may be changed by the Legislature at any time before 
the death of the husband. Of course the same rule ap- 
plies to the husband's right of dower in his wife’s real 
estate under the law as it nowstands. This view is in 
harmony with the decisions of the Federal Supreme 
Court, and of many of the States, and withthe conelu- 
sionsof most of the text-writers. Bishop on Law of 
Married Women (vol. 2, § 42) says: ‘“ The wife’s con- 
tingent right to dower in her husband’s lands, should 
she survive him, isa valuable interest, but it is not a 
vested one. It is a contingency of which indeed the 


husband cannot at the common law bar her by hisown 
act; yet beinga contingency, and not a vested thing, 
a statute may constitutionally take it from her.”’ 
Cooley Const. Lim. (6th ed.) 441; 5 Am. & Eng. Enc. 











Law, 904; Stew. Husb. & Wife, § 262; Melizet’s Appeal, 
17 Penn. St. 449; 55 Am. Dec. 573; Noel v. Ewing, 9 
lnd. 37; Lucus v. Sawyer, 17 Iowa, 517; Barbour v. 
Barbour, 46 Me. 9; Magee vy. Young, 40 Miss. 164; 
Moore v. Mayor, ete., 8 N. Y.110; Reynolds v. Rey- 
nolds, 24 Wend. 193; Sewull v. Lee, 9 Mass. 363; Strong 
v. Clem, 121nd. 37; Weaver v. Gregg, 6 Ohio St. 547; 
Randall vy. Kreiger, 23 Wall. 148. 

In the case of Randall vy. Kreiger, supra, the Su- 
preme Court of the United States say: ** During the 
life of the husband the right of dower is a mere ex- 
pectancy or possibility. In that condition of things 
the law-making power may deal with it as may be 
deemed proper. It isnot a natural right. 1t is wholly 
given by law, and the power that gave it may increase, 
diminish or otherwise alter it, or wholly take it away. 
* * * Upon the death of the husband * * * the 
right of the widow * * * became fixed and vested.’’ 
When the act of 1874 went into force, Valentine Mc- 
Neer’s interest as tenant by the curtesy initiate had 
not become consummate by the death of his wife. 
Therefore inasmuch as that interest had been acquired 
under the act of 1861, and had been so changed and 
modified by the latter act as to be stripped of the es- 
sential elements of a vested estate, and had been re- 
duced in character to the condition of the ordinary 
inchoate right of dower, except that it applied to the 
whole of Mrs. MeNeer’s lands instead of one-third 
thereof, it follows that such interest was abolished by 
the act of 1874. Under the latter act he became enti- 
tled to an inchoate right of dower in his wife’s lands, 
and this right became consummate upon her death in 
1878. Hence we are of the opinion that the court be- 
low erred in granting the relief asked for in the origi- 
nal bill, and in sustaining the demurrer to the cross 
bill and dismissing the same, and thereby declaring an 
estate by the curtesy in favor of the defendant in error, 
Valentine McNeer. 

The decree of the Circuit Court is reversed, and the 
cause is remanded to that court for further proceed- 
ings in accord with the views herein expressed. 


——__—_—_——_—. 


NUISANCE— DAMAGES PENDING SUIT. 





ILLINOIS SUPREME COURT, NOVEMBER 2, 1892. 


JOSEPH SCHLITZ BREWING Co. v. COMPTON. 


In an action for damages arising from water running upon 
plaintiff's property from an adjoining building erected by 
defendant on his own land, damages cannot be recovered 
for injuries inflicted after the commencement of the 


action. 


= 
= 


HIS is an action on the case, begun on April 17, 
1890, in the Circuit Court of Sangamon county, by 

the appellee against the appellant company. In the 
trial court the verdict and judgment were in favor of 
the plaintiff, which judgment has been affirmed by the 
appellate court. The declaration consists of two 
counts. The first count alleges that plaintiff was pos- 
sessed of certain premises in Springfield, in which she 
and her family resided, and that the defendant, to- 
wit, on April 20, 1885, wrongfully erected a certain 
building near said premises in so careless, negligent, 
and improper a manner that on said day and after- 
ward, “and before the commencement of this suit,” 
large quantities of rain water flowed upon, against, 
and into said premises and the walls, roofs, ceilings, 
beams, papering, floors, stairs, doors, cellar, basement, 
and other parts thereof, and weakened, impaired, 
and damaged the same, by reason whereof said mes- 
suage and premises became and are damp and less fit 
for habitation. The second count alleges that plaintiff 
was the possessor, occupier, and owner of said mes- 
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suage and premises, in which she and her family dwelt, 
and the defendant, to-wit, on said day, caused quanti- 
ties of water to run into, against, and upon the same, 
and the walls, roofs, floors, cellars, ete., thereof, and 
thereby greatly weakened, impaired, wetted, and dam- 
aged the same. By reason whereof said premises be- 
came and were and are damp, incommodious, and less 
fit forhabitation. Thelplea was not guilty. The proof 
tends to show that plaintiff's building is a two-story 
brick building, with a cellar underneath, the front 
room on the first floor being used as a butcher's shop, 
and the rest of the building being used as a dwelling; 
that the building was erected several years before that 
of the defendant; that defendant's building is on the 
lot west of plaintiff's lot, and is about sixty feet long, 
having an office in front and a beer-bottling establish- 
ment in the rear, and has one roof, which slants 
toward plaintiff's property; that there are three win- 
dows on the west side of plaintiff’s house, besides the 
three cellar windows; that her wall is a little over two 
feet from the west line of her lot; that when it rains 
the water flows against her west wall, and some of it 
into her windows and cellar from the roof of defend- 
ant’s building; that the eave trough is so far below 
the eave that the water runs over it into the win- 
dows, ete. 


Palmer & Schutt and C. A. Keyes, for appellant. 
Patton & Hamilton, for appellee. 


MaGruper, J. Proof was introduced of damage 
done to plaintiff's property after the commencement 
of the suit by reason of rain storms then occurring. 
The defendant asked, and the court refused to give, 
the following instruction: ‘**The court instructs the 
jury that the suit now being tried was commenced in 
the month of April, 1890, and that they are not to take 
into consideration the question as to whether or not 
any damage has accrued to plaintiff's property since 
the commencement of this suit.’” The question pre- 
sented is whether plaintiff was entitled to recover only 
such damages as accrued before and up to the begin- 
ning of her suit, leaving subsequent damages to be 
sued for in subsequent suits, or whether she was en- 
titled to estimate and recover in one action all dam- 
ages resulting both before and after the commence- 
ment of this suit. The rule originally, at common law, 
wis that in personal actions damages could be re- 
covered only up to the time of the commencement of 
the action. 3 Com. Dig. tit. ** Damages,” D. The rule 
subsequently prevailing in such actions is that dam- 
ages accruing after the commencement of the suit may 
be recovered, if they are the natural and necessary 
result of the act complained of, and where they do not 
themselves constitute a new cause of action. Wood 
Mayne Dam., § 103; Birchard vy. Booth, 4 Wis. 67; 
Slater v. Rink, 18 Ill. 527: Fetter v. Beale, 1 Salk. 11; 
Howell v. Goodrich, 69 Il. 556. In actions of trespass 
to the realty, it is said that damages may be recovered 
up to the time of the verdict (Com. Dig. 3658, tit. 
“ Damages,” D); and the reason why, in such cases, all 
the damages may be recovered in a single action is 
that the trespass is the cause of action, and the injury 
resulting is merely the result of damages. 5 Amer. & 
Eng. Ene. Law, p. 16, case cited in note2. But in the 
case of nuisances or repeated trespasses recovery can 
ordinarily be had only up to the commencement of 
the suit, because every continuance or repetition of 
the nuisance gives rise to a new cause of action, and 
the plaintiff may bring successive actions as long as the 
nuisance lasts. McConnell v. Kibbe, 29 lil. 483, and 33 
id. 175; Railroad Co. v. Moffitt, 75 id. 524; Railroad 
Co. v. Schaffer, 124 id. 112. The cause of action, in 


case of an ordinary nuisance, is not so much the act of 
the defendant as the injurious consequences resulting 





from his act, and hence the cause of action does not 
arise until such cousequences occur; nor can the dam- 
ages be estimated beyond the date of bringing the first 
suit. 5 Amer. & Eng. Enc. Law, 17, and cases in 
notes. It has been held, however, that where per- 
manent structures are erected, resulting in injury to 
adjacent realty, all damages may be recovered in a 
single suit. Id. 20, and cases in note. 

But there is much confusion among the authorities 
which attempt to distinguish between cases where 
successive actions lie and those in which only one 
action may be distinguished. This confusion seems to 
arise from the different views entertained in regard to 
the circumstances under which the injury suffered by 
the plaintiff from the act of the defendant shall be 
regarded as a permanent injury. ‘ The chief difficulty 
in this subject concerns acts which result in what 
effects a permanent change in the plaintiff's land, and 
is at the same time a nuisance or trespass.’ Sedg. 
Dam. (Sth ed.), $94. Some cases hold it to be unrea- 
sonable to assume that a nuisance or illegal act will 
continue forever, and therefore refuse to give entire 
damages as for a permanent injury, but allow such 
damages for the continuation of the wrong as accrued 
up to the date of the bringing of the suit. Other cases 
take the ground that the entire controversy should be 
settled in a single suit, and that damages should be 
allowed for the whole injury, past and prospective, if 
such injury be proven with reasonable certainty to be 
permanent in its character. Id., § 94. We think, upon 
the whole, that the more correct view is presented in 
the former class of cases. 1 Suth. Dam. 199-202; 
3 id. 369-399; 1 Sedg. Dam. (8th ed.}, §$ 91-94; 
Uline v. Railroad Co., 101 N. Y. 98; Duryea v. Mayor, 
26 Hun, 120; Blunt v. McCormick, 3 Denio, 283; Cooke 
v. England, 92 Am. Dee. 630, notes; Reed v. State, 
108 N. ¥. 407; Hargreaves v. Kimberly, 26 W. Va. 787; 
Oitenot v. Railroad Co., U9 N. ¥. 608; Cobb v. Smith, 
38 Wis. 21; Canal Co. v. Wright, 21 N. J. Law, 469; 
Wells v. Northampton Co., 151 Mass. 46; Barrick v. 
Schifferdecker, 125 N. Y.52; Silsbu Manuf'g Co. v. State, 
104 N. Y. 562; Aldworth v. City of Lynn, 153 Mass. 53; 
Town of Troy v. Railroad Co., 23 N. H. 83; Cooper v. 
Randall, 59 Il. 517; Railroad Co. v. Hoag, 90 id. 339. 
We do not wish to be understood, however, as holding 
that the rule laid down in the second class of cases is 
not applicable under some circumstances, as in the 
case of permanent injury caused by lawful public 
structures, properly constructed and permanent in 
their character. In Uline v. Railroad Co., supra, a 
railroad company raised the grade of the street in 
front of plaintiff's lots so as to pour the water there- 
from down over the sidewalk into the basement of the 
houses, flooding the same with water, and rendering 
them damp, unhealthy, etc., and injuring the rental 
value, etc. dn discussing the question of the damages 
to which the plaintiff was entitled the court say: 
“The question however still remains, what damages? 
All her damages upon the assumption that the nuisance 
was to be permanent, or only such damages as she 
sustained up to the commencement of the action? 
* * * There has never been in this State before this 
case the least doubt expressed in any judicial decision 
* * * that the plaintiff, in such a case, is entitled to 
recover only up to the commencement of the action. 
That such is the rule is as well settled here as any rule 
of law can be by repeated and uniform decisions of all 
the courts, and itis the prevailing doctrine elsewhere.” 
Then follows an exhaustive review of the authorities, 
which sustain the conclusion of the court as above 
announced. In Duryea v. Mayor, supra, the action 
was brought to recover damages occasioned by the 
wrongful acts of one who had discharged water and 
sewage upon the land of another, and it was held 
that no recovery could be had for damages occasioned 
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by the discharge of the water and sewage upon the 
land after the commencement of the action. In Blunt 
vy. MeCornuck, supra, the action was brought by a 
tenant to recover damages against his landlord be- 
cause of the latter's erection of a building adjoining 
the demised premises, which shut out the light from 
the tenant’s Windows and doors; and it was held that 
damages could only be recovered for the time which 
had elapsed when the suit was commenced, and not for 
the whole term. In Hlurgreaves v. Kimberly, supra, 
the action was case to recover damages for causing 
surface water to flow on plaintill’s lot, and for injury 
to his trees by the use of coke ovens near said lot, and 
for injury thereby to bis health and comfort; and it 
was held to be error to permit a witness to answer the 
following question: ** What will be the future damage 
to the property from the acts of the defendant?” the 
court saying:, “ In all those cases where the cause of 
the injury is in its nature permanent, and a recovery 
for such injury would confer a license on the defendant 
to continue the cause, the entire damage may be re- 
covered ina single action; but where the cause of the 
injury is in the nature of a nuisance, and not perma- 
nent in its character, but of such a character that it 
may be supposed that the defendant would remove it 
rather than suffer at once the entire damage which it 
may inflict if permanent, then the entire damage can- 
not be recovered in asingle action; but actions may 
be maintained from time totime as long as the cause 
of the injury continues.”” In Wells v. Northampton Co., 
supra, Where a railroad company maintained a culvert 
under its embankment, which impaired land by dis- 
charging water on it, it was held that the case fell 
within the ordinary rule applicable to continuing mui- 
sances and continuing trespasses. Reference was made 
to Uline v. Railroad Co., supra, and the following 
language was used by the court: “ If the defendant’s 
act was wrongful at the outset, as the jury have 
found, we see no way in which the continuance of its 
structure in its wrongful form could become rightful 
as against the plaintiff, unless by release or grant by 
prescription or by the payment of damages. If origi- 
nally wrongful, it has not become rightful merely 
by being built in an enduring manner.” In 
Aldworth v. City of Lynn, supra, where the action was 
for damages sustained by a land-owner through the im- 
proper erection and maintenance of adam and reser- 
voir by the city of Lynn on adjoining land, the Su- 
preme Court of Massachusetts say: ‘The plaintiff 
excepted to the ruling that she was entitled to recover 
damages only to the date of her writ, and contended 
that the dam and pond were permanent, and that she 
was entitled to damages for a permanent injury to her 
property. An erection unlawfully maintained on 
one’s own land to the detriment of the land of a 
neighbor is a continuing nuisance, for the mainte- 
nance of which an action may be brought at any time, 
and damages recovered up to the time of bringing the 
suit. * * * That itis of a permanent character, or 
that it bas been continued for any length of time less 
than what is necessary to acquire a prescriptive right, 
does not make it lawful, vor deprive the adjacent 
land-owner of his right to recover damages. Nor can 
the adjacent land-owner, in such a case, who sues for 
damage to his property, compel the defendant to pay 
damages for the future. The defendant may prefer to 
change his use of his property so far as to make his 
conduct lawful. In the present case we cannot say 


that the defendant may not repair or reconstruct its 
dam and reservoir in such a way as to prevent percola- 
tion with much less expenditure than would be re- 
quired to pay damages for a permanent injury to the 
plaintiff's land.”’ 

In the case at bar the defendant did not erect the 
house upon plaintiff's land, but uponits own land. It 





does not appear that such change might not be made 
in the roof, or in the manner of discharging the water 
from the roof, as to avoid the injury complained of. 
The first count of the declaration, by its express 
terms, limits the recovery for damages arising from 
the negligent and improper construction of defend- 
ant’s building to such injuries as were inflicted 
* before the commencement of the suit.’’ The second 
count was framed in such a way as to authorize a re- 
covery of damages for the flow of water upon plaintiff's 
premises from some other cause than the wrongful 
construction of defendant’s building; and accordingly 
plaintiff's evidence tends to show that the eave trough, 
designed to carry off the water from the roof, was so 
placed as to fail of the purpose for which it was in- 
tended. It cannot be said that the eave trough was a 
structure of such a permanent character that it might 
not be changed, nor can it be said that the defendant 
would not remove the cause of the injury rather than 
submit to a recovery of entire damages for a perma- 
nent injury, or suffer repeated recoveries during the 
continuance of the injury. The facts in the record 
tend to show a continuing nuisance, as the same is de- 
fined in Aldworth v. City of Lywn, supra. There is a 
legal obligation to remove a nuisance; and ‘the law 
will not presume the continuance of the wrong, nor 
allow a license to continue a wrong, or a trespass of 
title, to result from the recovery of damages for pros- 


pective misconduct.” LlSuth. Dam. 199, and notes. 
The question now under consideration bas been 
before this court in Cooper v. Randall, supra. The 


action was for damages to plaintiffs premises, caused 
by constructing and operating a flouring mill on a lot 
near said premises, whereby chatl, dust, dirt, ete., 
were thrown from the mill into plaintiffs house. It 
was there held that the trial court committed no error 
in refusing to permit the plaintiff to prove that the 
chaff thrown upou his premises by the mill after the 
suit was commenced had seriously impaired the value 
of the property, and prevented the renting of the 
house; and we there said: *‘ When subsequent dam- 
ages are produced by subsequent acts; then the dam- 
ages should be strictly confined to those sustained 
before suit brought.’ It is true that the operation of 
the mill, causing the dust to fly, was the act of the 
defendant; but it cannot be said that it was not the 
continuing act of the present appellant to allow the 
roof or the eave trough to remain in such a condition 
as to send the water against appellee’s house upon the 
occurrence of arain storm. Nor is appellant’s house 
or eave trough any more permanent than was the mill 
in the Cooper Case. In Railroad Co. v. Hoag, supra, a 
railroad company had turned its waste water from a 
tank upon the premises of the plaintiff, where it spread 
and froze, and a recovery was allowed for damages 
suffered after the commencement of the suit; but it 
there appeared that the ice, whicb caused the damage, 
was upon plaintiff's premises before the beginning of 
the suit, and the damage caused resulted from the 
melting of the ice after the suit was brought. It was 
there said: ‘‘The injury sustained by appellee be- 
tween the commencement of the suit and the trial 
was not from any wrongful act done by appellant 
during that time, but followed from acts done before 
the suit was commenced.’’ Here, the water, which 
caused the injury, was not upon plaintiff's premises, 
either in a congealed or liquid state, before the be- 
ginning of the suit, but flowed thereon as the result of 
rain storms which occurred after the suit was com- 
menced. We think the correct rule upon this subject 
is stated as follows: ‘‘If a private structure or other 
work on land is the cause of a nuisance or other tort to 
the plaintiff, the law cannot regard it as permanent, 
no matter with what intention it was built; and dam- 
ages can therefore be recovered only to the date of 
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the action.”” 1Sedg. Dam. (Sth ed.), § 93. It follows 
from the foregoing observations that it was error to 
allow the plaintiff to introduce proof of damage to her 
property caused by rain storms occurring after the 
commencement of her suit, aud that the instruction 
asked by the defendant upon that subject, as the same 
« above set forth, should have been given. The judg- 
ments of the appellate and Circuit Courts are reversed, 
and the cause is remanded to the Circuit Court. 


—-- «+ 


NEW YORK COURT OF APPEALS AB- 
STRACTS. 
APPEAL— WHEN REHEARING DENIED. — Where, on 
appeal froma judgment dismissing the complaint, a 
new trial is ordered, and it appears that the rights of 





* defendant will not be prejudiced thereby, a reargu- 


ment will not be granted, the constitution of the court 
having in the meantime changed. Nov. 29, 1892. Peo- 
ple v. Ballard. Opinion per Curiam. 


ATTORNEY AND CLIENT—EMPLOYMENT—COM PENSA- 
rion.—In the course of proceedings for the construc- 
tion of a will, ete., in which the interests of defendant 
and his infant children were adverse, and plaintiff was 
guardian ad litem for the children, two questions of 
like interest to defendant and his children were raised 
by defendant, and discussed by him with plaintiff, who 
told defendant that neither was involved in or could 
be determined in the pending proceedings, and plain- 
tiff was employed to commence an action, after the 
completion of the pending proceedings, for a determi- 
nation of those questions. It did not appear however 
that plaintiff thereafter, by reason of the employment, 
did any thing in preparation for the proposed action. 
One of the questions was settled in the pending pro- 
ceedings. No subsequent action was brought, nor did 
plaintiff offer to bring one, or tender his services for 
the purpose. Held, in an action to recover for services, 
that a nonsuit should have been directed. Oct. 18, 
1892. Thorn v. Beard. Opinion by Finch, J. 


BANK—SAVINGS—AUTAHORIZED PAYMENT—DEPOSIT 
—ORDINARY CARE.—A power of attorney authorizing 
the payment by asavings bank to the attorney of a 
fund standing in the name of the principal as executor 
of a specified estate, and signed by him in his individ- 
ual capacity only, does not empower the bank to pay 
the attorney another fund standing in the name of the 
principal as administrator of a different estate; and in 
anaction by the principal against the bank to recover 
such fund, where there is evidence that his signature 
to the power was procured by the fraud of the attor- 
ney, the refusal to submit to the jury the issue 
whether the bank exercised ordinary care in making 
the payment iserror, though the attorney had pos- 
session of and presented the pass-book evidencing the 
deposit actually paid to him, which is all that is re- 
quired by the bank for its protection in making pay- 
ment to persons other than the depositor. Oct. 25, 
1892. Gearns v. Bowery Savings Bank. Opinion by 
O'Brien, J. 


CERTIORARI—WHEN LIES—RIPARIAN RIGHTS.—(1) 
The Code of Civil Procedure, section 2127, provides 
that an application for a writ of certiorari “ must be 
made by or in behalf of a person aggrieved by the de- 
termination to be reviewed.’’ Held, that a person who 
had no interest in land under navigable waters, 
granted by the commissioners of the land office to a 
third person, or in lands adjacent thereto, could not 
by certiorari review the action of such commissioners 
on the ground that the grant was in violation of 1 Re- 
vised Statutes (7th ed.), page 573, section 67, providing 
that ‘“‘no such grant shall be made to any person other 
than the proprietors of the adjacent lands, and any 








such grant that shall be made,to any other person shall 
be void.” (2) Where one without right enters on and 
fills up land under navigable water, thereby raising it 
above the water, he acquires no title to such land, and 
is not an adjacent owner within the statute. Oct. 11, 
1892. People, ex rel. Blakslee, v. Commissioners of 
Land Office. Opinion by Earl, C. J. 


CONTRACT—RESCISSION.—A committee representing 
railway bondholders, after foreclosure of the mortgage 
securing their bonds, was authorized to exchange such 
bonds received by it for bonds of a new company or of 
a consolidated company, of equal value, and was ulso 
empowered to pay debts and liens from the bonds re- 
ceived in such exchange. The committee contracted 
with defendants D.and H. for the discharge of vari. 
ous debts by the payment to them of bonds, which 
contract certain bondholders sought to have set aside. 
Held, that since it appeared that D, and H. were inde- 
pendent contractors, and occupied no trust relation to 
the bondholders, and the contract made was within 
the authority of the committee, and no facts were 
averred which showed fraud on the part of D. and H., 
ora participation by them in any fraud of the com- 
mittee, there was no ground, as against them, on which 
the contract could be disturbed. Oct. 25, 1892. Brooks 
v. Dick. Opinion by Finch, J. 


CREDITOR’S ACTION —TO SET ASIDE FRAUDULENT 
JUDGMENT—GENERAL CREDITORS.— Mere general cred- 
itors of an insolvent firm, having no lien by attach- 
ment or otherwise, cannot maintain an action to set 
aside, as fraudulent toward creditors, judgments en- 
tered against the debtors on offers to allow judgments. 
Dunlevy v. Tallmadge, 32. N. Y. 457. Oct. 11, 1892. 
Frothingham v. Hodenpyl. Opinion by Gray, J. 16 
N. Y. Supp. 541, affirmed. 


CRIMINAL LAW—EVIDENCE—HANDWRITING— CROSS- 
EXAMINATION — ARSON — REVIEW ON APPEAL.— (1) 
Where it is sought, in a criminal case, to prove that 
defendant wrote certain anonymous letters by the tes- 
timony of experts, who compare such letters with 
specimens of defendant’s handwriting, which are put 
in evidence, the objection that this mode of proof is 
unauthorized comes too late when made for the 
first time on appeal. (2) Where expert witnesses 
who have testified as to the handwriting of certain let- 
ters are shown other letters, and ure asked on crosse 
examination whether they are in the same handwrit- 
ing, the cross-examining party is bound by their an- 
swer, since it is a collateral issue. (3) Upon trial for 
arson of a defendant who bad been the coachman of 
the owner of the burned barn, and who had been dis- 
charged three months before the fire, it is admissible 
to show that on the night of the fire horses in the barn 
were poisoned with poison which defendant knew was 
kept in the barn, and that the owner’s carriage was 
cut and damaged, since such evidence tends to show 
that the fire was maliciously caused by some one fa- 
miliar with the premises. Oct. 11, 1892. People v. 
Murphy. Opinion by Maynard, J. 17 N. Y. Supp. 427, 
affirmed. 


DAMAGES NOT REVIEWED BY CoURT OF APPEALS. 
MALPRACTICE — INSTRUCTIONS — OBJECTION TO EVI- 
DENCE— EXPERT WITNESS.—(1) Where a verdict has 
been approved by the General Term as to the amount of 
damages awarded, it cannot be reviewed by the Court of 
Appeals. Gale v. Railroad Co., 76 N. Y. 594. (2) In an 
action against a surgeon for malpractice plaintiff is re- 
quired to prove only want of proper care, or neglect of 
duty, and not gross culpability; and these are all ques- 
tions of fact for the jury. (3) It is not error to refuse 
a request to charge which is covered by other charges 
already given. (4) In an action against surgeons for 
malpractice defendants requested the judge to charge 
that if the jury find that the injuries complained of 
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were caused by the abscess spoken of by D., their suc- | 


cessor, in treating plaintiff, in the palm of the hand, 
““which was not opened by him, but allowed to gather 
and break, and destroy the muscles and tissues in that 
vicinity, the defendants are not liable therefor.” 
/ield, the charge was rightfully refused, because it as- 
sumed a fact in issue, namely, that the destruction of 
the muszles and tissues was due to D.’s treatment. 
(5) An objection to a question should be made before 
answer, after which the only remedy is by motion to 
strike out the evidence. (6) An expert witness, giving 
hypothetical evidence, will not be allowed to pass on 
or draw inferences from the evidence of other wit- 
nesses, but will be confined to questions containing in 
themselves the facts on which bis opinion is desired. 
Reynolds v. Robinson, 64 N. Y. 589. (7) Defendant, in 
an action for malpractice, may state what, from his 
study and fexperience, he deems proper treatment of 
the case in question, but not what success he had in 
other cases of the same kind. Nov. 29, 1892. Link v. 
Sheldon. Opinion by Gray, J. 18 N. Y. Supp. 815, af- 
firmed. 


DRAINAGE BY VILLAGE—DAMAGES FROM FAULTY 
PLAN —ASSESSM ENTS—REGULATING FLOW OF WATER.— 
(1) The Laws of 1886, chapter 658, authorized the trus- 
tees of a village to construct a system of drainage and 
sewerage, but did not prescribe the plan or details of 
the work, leaving the matter of the improvement in a 
great measure to the discretion and judgment of the 
village authorities. Held, that the village could not 
be made responsible for the results of a faulty plan 
adopted in good faith. 16 N. Y. Supp. 717, affirmed. 
(2) The statute having provided for the appointment 
of commissioners to award damages and make assess- 
ments for benefits, subject to revision on rehearing 
and on appeal, it will be presumed, in an independent 
action by one assessed, he having failed to object or 
appeal, that the assessment was fair. (5) The plan 
adopted was to dispose of the sewage through the out- 
let of alake, which required the removal of obstruc- 
tions therein, in order to produce a more rapid flow. 
The statute contemplated that such removal would 
benefit the lands along the stream subject to overflow, 
which were therefore to be assessed for benefits. The 
statute also provided that the waters of the lake should 
be maintained at a height not less than their ordinary 
height at low-water mark, and for this purpose the 
trustees were authorized to erect and maintain in the 
outlet locks with gates. JZeld, that a land-owner 
along the outlet, who had been assessed for benefits, 
could not complain of the fact that the gates were kept 
wide open, thereby causing the waters to flow out to 
such an extent as to overflow his lands. Oct. 11, 1892. 
Garratt v. Trustees of Village of Canandaigua. Opin- 
ion by O'Brien, J. 


ELECTIONS — MARKED BALLOTS — DUTY TO REJECT— 
— MANDAMUS.— (1) Laws of 1890, chapter 262, section 
35, as amended by Laws of 1891, chapter 296, which ren- 
ders void and of no effect a ballot on which, or ona 
paster affixed thereto, a writing or mark of any kind 
has been placed by the voter, or by any other person 


been marked for identification. The inspectors are 
| then required to write their names on the back of 
such ballot, and attach it to the original certificate of 
canvass, stating in such certificate the specific grounds 
on which the validity of such ballot was questioned. 
These marked ballots are permitted to be counted by 
the board of county canvassers in estimating the re- 
sult of the election, but such board is required to men- 
tion separately in the statement or certificate of can- 
yvass made by them the number of votes thus questioned 
which were cast for each candidate, and the specific 
grounds on which they were claimed to be invalid, as 
set forth in the original certificate of canvass. Held, 
that this statute should be liberally interpreted; and 
after a marked ballot has been questioned on that 
ground by any officer or watcher, the failure of the in- 
spectors or the county board of canvassers to comply 
with the statute does not deprive a candidate voted 
for at such election of the right, conferred on him by 
said section, of instituting mandamus proceedings 
against the county board of canvassers, in which the 
validity of the marked ballots may be determined. 
(3) A peremptory writ of mandamus will issue against 
the board of county canvassers to compel them to re- 
ject, as having been marked for identification, straight 
party paster ballots with the name of a candidate 
whose election was not contested, erased by a pencil 
mark drawn through it, and the name of persons not 
candidates written at the foot of the paster, where it 
appears that such ballots had been questioned on that 
specific ground during the canvass of the votes by the 
inspector; that two of such ballots had been handed 
to the voters casting them, with the promise that if 
they would vote the paster so marked, and if the same 
should come out of the ballot-box, they would be paid 
$5 apiece: that when any such marked ballots ap- 
peared during the canvass a party worker entered 
them ina memorandum book to ascertain how many 
and what marked ballots had been cast at the election ; 
and that party leaders and workers at the election dis- 
trict in question had asserted that some of their men 
had voted right by means of paster ballots marked by 
themselves. (4) A writ of peremptory mandamus will 
not issue to compel the board of county canvassers to 
reject, as marked for identification, ballots having op- 
posite the name of one of the candidates blurred ink 
marks, as if made by a printer's quad, where there is 
no proof that they were so marked for an illegal pur- 
pose, since such marks by themselves are just as con- 
sistent with mistake as with design. (5) Where a per- 
emptory writ of mandamus to the county board of 
canvassers commands it to reject, uot only ballots 
which had been marked for identification, but also 
others not so marked, an order quashing the writ 
without prejudice, made by the Special Term, which 
granted it, and affirmed by the General Term, is not 
reviewable in the Court of Appeals, as it rests in the 
discretion of the Special Term whether it will permit 
the defect to be cured by amendment, as permitted by 





to his knowledge, with intent that such ballot shall | 


afterward be identified as the one voted by him, con- 
denins the ballot, not only if it was marked for identi- 
fication by the voter himself, but also if with his knowl- 
edge or assent it was marked for identification by any 
other person; and the facts required to condemn may 
be proven by any competent evidence, even against the 
testimony of the voter or the person in complicity with 
him in placing the mark on the ballot. (2) Section 31 
empowers any inspector of election, or other election 
officer, or duly authorized watcher, during or at the 
close of the canvass of the votes, to question the 


validity of any ballot which appears to him to have ! 


the Code of Civil Procedure, sections 721, 723, 1997, or 
whether it will quash the writ. Oct. 18, 1892. People, 
ex rel. Hasbrouck, v. Board of Sup'rs of Dutchess 
County. Opinion by Earl, C. J. 
EXTRADITION—INTER-STATE—ARREST AND TRIAL 
FOR DIFFERENT CHARGES.—Under Constitution of the 
United States, article 4, section 2, which requires a 
fugitive from justice, found in a State other than the 
one in which the crime was committed, to be surren- 
dered on demand to the authorities of the State hav- 
ing jurisdiction of the offense, a fugitive who has been 
extradited on papers charging him with grand larceny 
may be tried under an indictment charging him with 
robbery, where the two charges are based on the same 
facts; there being nothing in the statutes of Congress 





regulating inter-State extradition, or in the laws of 
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the State from which the fugitive was extradited, pro- 
hibiting an arrest and trial on different charges. Oct. 
18, 1892. People, ex rel. Post, v. Cross. Opinion by 
O’Brien, J. 19 N.Y. Supp. 271, affirmed. U. S. v. 
Rauscher, 119 U. 8. 407, distinguished. 


FRAUDULENT CONVEYANCES—CONFESSION OF JUDG- 
MENT—EXECUTION AGAINST EXECUTOR.—(1) An offer 
by an insolvent to allow judgment to be entered 
against himself for the purpose of securing a bona fide 
debt does not render the judgment fraudulently col- 
lusive, so as to permit other creditors to interfere. (2) 
In an action by attachment creditors of an insolvent 
firm to set aside a prior judgment against the firm, ob- 
tained on offers to allow judgments, on the ground 
that they were fraudulent as to creditors because not 
founded ona bona fide indebtedness, the burden of 
proof is on plaintiffs to show such fact. (3) Code of 
Civil Procedure, section 1825, which provides that an 
execution shall not be issued against an executor with- 
out leave of the surrogate, is not applicable where the 
judgment is against a firm composed of a surviving 
partner and the executor of adeceased partner, whose 
will provided for the continuance of his interest in the 
business, but whose general estate was not thus en- 
gaged, as the debts incurred in the business so carried 
on are claims against the new partnership, primarily, 
and not against testator’s estate. 16 N.Y. Supp. 337, af- 
firmed. (4) A legatee under the deceased partner's will, 
who permits her legacy to remain in the business, draw- 
ing interest on it, becomes a creditor of the new firm; 
and so does one who has loaned money to the old firm 
before testator’s death, but who has continued the loan 
from time to time, and accepted the note of the new 
firm; and both may proceed against the new firm by 
judgment and execution in the ordinary way, without 
first procuring leave of the surrogate for the issuance 
of execution under the above section 1825. Oct. 11, 1892. 
Columbus Watch Company v. Hodenpyl. Opinion by 
Gray, J. 


GUARANTOR—RELEASE—FAILURE TO USE DUE DILI- 
GENCE TO COLLECT.—(1) After the acceptors of drafts 
discounted by plaintiff had made a voluntary assign- 
ment, defendant guaranteed the payment of the drafts 
up to a specified amount, if plaintiff, “in the exercise 
of due diligence,’ should fail to collect them from the 
acceptors or their assignees within a year from the date 
of the guaranty. Held, that due diligence by plaintiff 
did not require it to at once institute legal proceed- 
ings against the assignee, but that it was entitled toa 
rensonable time within which to investigate the bona 


Jides of the assignment, and that the pendency of such 


an investigation should also be taken into considera- 
tion in determining whether or not plaintiff exercised 
due diligence in proceeding against the acceptors them- 
selves, as the character of such proceedings would be 
determined by the facts learned on such investigation. 
(2) Inan action on the guaranty, plaintiff sought to 
justify its delay of more than six months in bringing 
suit against the acceptors by showing that the investi- 
gation into the bona fides of the assignment occupied 
several months; that during this period one of the ac- 
ceptors left the State, and that plaintiff then delayed 
serving process 0n the acceptor within the jurisdiction 
for fear that such a course would cause the other to 
remain away permanently, and that negotiations pend- 
ing to obtain security for the payment of the drafts 
might be broken off. Held, that though the evidence 
as to the delay was undisputed, yet in view of plain- 
tiff's evidence in explanation thereof, the question of 
due diligence was not one of law, but of fact, as it de- 
pended on a number of different acts, and the motives 
accompanying them, on which different men might 
arrive at different conclusions, and that hence it was 
error for the General Term to set aside a verdict in 





plaintiff's favor, finding that it had used due diligence. 
15 N. Y. Supp. 306, reversed. (3) Extensions of time 
to answer, granted by plaintiff after suing the accept- 
ors, and a delay of over a month in issuing execution 
ona judgment by defanlt, do not show such lack of 
due diligence as will justify the General Term in set- 
ting aside a verdict in plaintiff's favor, where plaintiff's 
evidence shows that the extension of time was granted 
under a threat that otherwise the acceptors would put 
in an answer, which would cause a longer delay than 
such extension; that failure to issue execution 
promptly was by mistake of plaintiff's attorney, and 
that the acceptors had no property which could have 
been reached on execution. (4) Plaintiff's failure to 
sue the acceptors on one of the drafts covered by the 
guaranty isno defense to an action against the guaran- 
tor, where plaintiff claims that such draft had in fact 
been paid, and does not seek to hold the guarantor lia- 
ble thereon. Oct. 11, 1892. Salt Springs Nat. Bank of 
Syracuse v. Sloan. Opinion by Peckham, J. 


GUARANTY—DISCHARGE BY DELAY.—A_ bank hold- 
ing aguaranty of the collection of a note delayed from 
July 17 (when it became convinced that suit was nec- 
essary) until November 29 to sue the principal, and de- 
layed from January 7 following to April 8 to move to 
strike out a frivolous answer in the suit. Held, in an 
action on the guaranty, that the delay was so great as 
to amount as matter of law to adischarge of the guar- 
antor., Oct. 11, 1892. Chatham Nat. Bank of New 
York v. Pratt. Opinion by Peckham, J. 16 N. Y. 
Supp. 216, reversed. 

INSURANCE—LIFE—CONDITIONS—PAYMENT OF AN- 
NUAL CHARGES—NOTICE OF MATURITY.—Where a life 
insurance policy for the term of only one year provides 
for a renewal for successive years on the payment of 
specified ‘“ premiums and expense charges ” at the end 
of each year,a notice seasonably mailed,and stating the 
date when the premium will become due, and that, in 
order to continue and extend the insurance, it will be 
necessary that the ** payments ”’ required for that pur- 
pose shall be made on or before the date specified, suf- 
ficiently complies with Laws of 1877, chapter 321, which 
requires the notice to state that the policy will become 
void if the *‘ premiums ’”’ are not paid as agreed, since 
the essential information required by the statute is 
given, and the use of the word “ payments” instead 
of * premiums” is rendered necessary by the special 
character of the policy, which requires something more 
than the payment of the premium for its extension. 
Oct. 25, 1892. McDougall v. Provident Sav. Life Assur. 
Soc. of New York. Opinion by Gray, J. Phelan v. 
Insurance Co., 113 N. Y. 147, distinguished. 19 N. Y. 
Supp. 481, reversed. 


MASTER AND SERVANT—NEGLIGENCE OF FELLOW- 
SERVANT.—A car inspector, while performing his duty, 
stepped between two cars standing on a track on which 
other cars were shunted by other employees of de- 
fendant. A competent brakeman was present, who 
neglected his duty in order to be on the shunted cars, 
and they collided with acar being inspected, causing 
the death of the inspector. Held, that the failure of 
the brakeman to be on the shunted cars was the negli- 
gence of aco-servant. The case of Besel v. Railroad 
Co., 70 N. Y. 171, strongly supports the conclusion we 
have reached in this case, that the negligence which 
occasioned the death of the plaintiff's intestate is not 
imputable to the defendant. If the case of Murphy v. 
Railroad Co., 118 N. Y. 527, can be construed as hold- 
ing an adverse view, we think it is opposed to the prin- 
ciple of former decisions. Nov. 29, 1892. Polter v. 
New York Cent. & H. R. R. Co. Opinion by An- 
drews, J. 


MECHANICS’ LIEN—PAYMENTS BY SUB CONTRACTOR— 
APPLICATION—RIGHTS OF MATERIALMAN.— (1) Where 
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a contractor sublets the contract, and there is money 
due the sub-contractor on the work, a person furnish- 
ing him material used in the building is entitled to a 
lien to the amount of money due such sub-contractor. 
(2) In such a case, money paid to the sub-contractor on 
his contract may be used by him to pay the material- 
man for debts which had no relation to the contract, 
and the materialman may apply the same to such 
debts, and still maintain his lien. Payne v. Wilson, 74 
N. Y. 348; MeCorkle v. Hermann, 117 id. 297; Stevens 
v. Ogden, 130 id. 182. Novy. 29, 1892. Mack v. Colleran. 
Opinion by Earl, C.J. 18 N. Y. Supp. 104, reversed. 


MORTGAGES — VALIDITY — BLANK IN DEFEASANCE 
CLAUSE.—(1) A’ mortgage, properly executed and ac- 
knowledged, which recites a money consideration ina 
specified sum, and which contains an ordinary power 
of sale authorizing the mortgagee to sellon default in 
the payment of principal or interest, is not rendered 
void or non-enforceable by the fact that the defeasance 
clause leaves blank the amount of the debt intended tu 
be secured by the mortgage, but parol evidence is ad- 
missible to supply the defect in the defeasance clause. 
(2) A recitalin the power of sale that the instrument 
is intended as security for some debt due from the 
grantor is sufficient to show itto have been in fact a 
mortgage. though the defeasance clause be entirely 
rejected for uncertainty. (3) The indefiniteness caused 
by the failure of the parties to fill up the blank in the 
defeasance clause may be removed, and the sum in- 
tended to be secured ascertained, by a reference to the 
consideration clause, as, in the absence of other evi- 
dence, it may be presumed that the consideration cor- 
rectly represents the sum to besecured. Oct. 18, 1892. 
Burnett v. Wright. Opinion by Maynard, J. 


PARENT AND CHILD-—COMPENSATION FOR SERVICES. 
—Inan action by a child against the estate of his par- 
ent for services rendered, there is no presumption that 
such services were gratuitous. A ** presumption’ has 
been defined to be arule of law that courts and judges 
shall draw a particular inference from particular facts, 
or from particular evidence, unless and until the truth 
of the inference is disproved. Steph. Dig. Ev., chap. 1, 
art. 1. No presumption existed here asa presumption 
of law. The right to draw any presumption as to the 
fact of an agreement having been made from the other 
fact of the relationship between the parties was within 
the exclusive province of the jury. Justice v. Lang, 
52 N. Y. 323. There is no rule of law which compels 
an inference, from the fact of such a relationship, 
against the existence of an agreement by the par- 
ent to compensate the child for services to be ren- 
dered. The law does presume, where there is no proof 
of a contract under which the services were performed, 
that there was no promise or agreement to pay for 
them; that is, that they were gratuitous. That is the 
general rule. So far as the relation of parent and child 
is concerned, it is quite as competent for the parent to 
contract with his adult child for support and care, and 
a claim for the compensation due thereunder is quite as 
valid as it would bein any other case between indi- 
viduals. The liability of a child to support its parents, 
who are infirm, destitute or aged, was created in Eng- 
land and here by statute. The statute in that respect 
created dutiesunknown to the common law. Reeve 
Dom. Rel. 284; 1 Bl. Com. 448; Edwards v. Davis, 16 
Johns. 281. Nov. 29,1892. Ulrich v. Ulrich. Opinion 
by Gray, J.. Andrews, Finch and O’Brien, JJ., dis- 
senting. 17 N. Y. Supp. 721, reversed. 


REFEREES — FEES— WAIVING STATUTORY PROVIS- 
rons. — (1) An agreement entered into between the 
parties at the commencement of a hearing before 
a referee, waiving the statutory provision as to 
referee's fees, though not reduced to writing until af- 
terward and during the trial, is a sufficient compliance 





with the Code of Civil Procedure, section 3296, which 
requires such waiver to be made ‘‘at or before the 
commencement of the trial or hearing, manifested by 
an entry in the minutes of the referee, or otherwise in 
writing.’’ (2) Such an agreement, waiving statutory 
fees, and permitting the referee to ‘*charge such fees 
for his services as he deems proper,’’ is invalid, as it 
does not fix the referee’s rate of compensation, as fur- 
ther required by the above section 8296; and in the 
taxation of costs the clerk properly allowed the ref- 
eree only his statutory fees, though the fees charged 
by him are a fair compensation for his services. Bank 
v. Tamajo, 77 N. Y. 476. Oct. 11, 1892. Griggs v. Day. 
Opinion by Gray, J. 18 N.Y. Supp. 796, affirmed. 


SHIP AND SHIPPING—CHARTER-PARTY—LIABILITY 
FOR LOSS OF VESSEL—SURETY ON CHARTER-PARTY.—(1) 
A charterer agreed in a charter-party, under which he 
hired a vessel for one year, to procure a fire and marine 
insurance policy for acertain amount on the vessel for 
the year, and healso assumed during the term of the 
charter all risks that might happen to the vessel not 
covered by the policy; also all liabilities for which the 
vessel or its owners might be responsible. There was 
no provision made in the charter-party for a renewal 
of the insurance. The vessel was burned while being 
returned to its owner several months after the date 
specified in the contract, and after the insurance pol- 
icy had expired. Ji/eld, that the charterer was not lia- 
ble for the loss, since he was under no obligation to re- 
new the insurance, and his agreement to respond for 
losses not covered by the policy was limited to the pe- 
riod of one year mentioned in the charter-party. (2) 
An agreement in a charter-party to deliver the vessel 
to its owner in good condition on the termination of 
the charter is not an absolute promise by the char- 
terer to deliver, but he is absolved, if the vessel is de- 
stroyed without his fault before the expiration of the 
contract, and he is equally absolved if the loss occurs 
after the time fixed in the contract, if the owner has 
given an implied extension of time for delivery, and 
the destruction is within the time thus extended. (3) 
If the delivery of the vessel by the charterer at the 
time specified was waived by the owner on account of 
negotiations for its sale to the charterer, and its loss 
occurred without his fault during the time thus im- 
pliedly extended, the liability of the charterer would 
not attach, and cousequently his surety could not be 
held; and the fact that the surety participated in the 
negotiations for sale, and thus was a party to the delay, 
isimmaterial. Nov. 29,1892. Youngv. Leary. Opin- 
ion by Peckham, J. 20 N. Y. Supp. 788, reversed. 


TAXATION —ERRONEOUS — REMEDIES — CERTIORARI. 
— Under the provision of the New York Consolidation 
Act that no suit or action in the nature of a bill in 
equity or otherwise shall be commenced for the vacat- 
ing of any assessment in said city, a land-owner cannot 
obtain the vacation of an assessment by means of a 
writ of certiorari to review the action of the assessors 
and board of revision. It is quite certain, and we 
have so held, that the owner of land subjected to the 
apparent lien of a void assessment may resist a levy 
upon his property for its payment; or where the in- 
validity arises outside of the record, and does not ap- 
pear on its face, may pay the assessment and then re- 
cover it back from the city. Chase v. Chase, 95 N. Y. 
373; Jn re Smith. 99 id. 424; Jex v. Mayor, ete., 103 id. 
536; and 111 id. 339. But beyond these remedies fora 
void assessment, which no statute has taken away, and 
outside of the special remedy for fraud or substantial 
error given by the Consolidation Act, it is now claimed 
that a void assessment may be vacated by an affirma- 
tive proceeding on the part of the land-owner through 
the operation and effect of a writ of certiorari, and 
whether that is permissible or not becomes the primary 




















2. 


oo 


wae 


THE ALBANY LAW JOURNAL. 





question on this appeal. In framing the special remedy 
for fraud or substantial error the Legislature took oc- 
casion to limit and restrain the application of other 
and existing remedies. It provided that no suit or ac- 
tion in the nature of a bill in equity or otherwise 
should be commenced for the vacation of any assess- 
ment in said city, or to remove a cloud upon title, but 
owners of property shall be confined to their remedies 
to the proceedings under that title. We have de- 
scribed this provision as broad and unqualified, and 
applicable to all assessments. no ov. Mayor, 68 
N. Y. 214; Mayer v. Mayor, 101 id. 284. By its 
terms an assessment can only be vacated or modi- 
fied through the affirmative action of the land-owner 
by resort to the special remedy provided. ‘To forbid 
the vacating of an assessment by a bill in equity, and 
yet permit it upon a certiorari, would deprive the in- 
tended restraint of all its force, and s prevented by the 
express limitation which confines the affirmative action 
of the land-owner to the special remedy provided. 
Although most of the provisions of title 3 of the Con- 
solidation Act relate to assessments made before June 
9, 1880. we have ruled that the special remedy by peti- 
tion to correct assessments made after that date re- 
mains, and is regulated by section 903. Under its pro- 
visions the land-owner can obtain no other relief than 
a reduction of his assessment toa just proportion of 
the fair value of the work done. nu re Feust, 121 N. 
Y. 299. That case clearly intimates that no other af- 
firmative remedy to vacate or set aside the assessment 
remains to the land-owner, and that is true, under the 
explicit language of the section, even where the assess- 
ment is void; /ure Smith, supra; and so the General 
Term in New York have been constrained to hold that 
a certiorari cannot properly issue to vacate an assess- 
ment. People v. Myers (Sup.), 19 N. Y. Supp. 723. 
Where the error complained of consists in some mat- 
ter of form amounting to an irregularity, or some tn- 
jury resulting from fraud, the special remedy of a re- 
duction will usually give adequate relief. But where 
it is sought to vacate the assessment entirely as void, 
and a nullity, the Consolidation Act interposes its pro- 
hibition, and the combined force of sections 897 and 
903 leaves to the land-owner aggrieved no affirmative 
right to vacate, and remits him wholly to his defense 
when his property is levied upon, or in some cases to 
his right to remove the apparent lien by paying the 
tax, and then suing to recover it back. If there is 
hardship in the law —as there seems to be —there was 
at least some justification in the flood of litigation 
which was sought to be arrested, and the loss and con- 
fusion which followed. Oct. 11,1892. People, ex rel. 
Martin, v. Myers. Opinion by Finch, J. 


TAXATION—ERRONEOUS—VOLUNTARY PAYMENT.— 
An assessment paid under protest after the return ofa 
warrant therefor, and the adoption of a resolution by 
the village trustees for the advertisement and sale of 
delinquent lands, is paid under such coercion by law 
as will sustain a recovery thereof on the assessment 
being declared illegal. If apayment of an illegal as- 
sessment is made to successfully close a business trans- 
action, it is a payment for convenience, and therefore 
voluntary. ‘To make it involuntary, it must be made 
because of coercion in fact or coercion by law. The 
former would be exemplified in some duress of person 
or of goods, and the latter would exist if a warrant was 
out for the collection of the assessment, or where such 
proceedings had been taken under the charter of the 
municipality as should, or could, result in the enforce- 
ment and realization of the assessment. Bruecher v. 
Port Chester, 101 N. Y. 240; Redmond v. City of New 
York, 125 id. 632; Tripler v. City of New York, id. 617. 


This plaintiff did not pay this assessment until there 
did exist such a legal compulsion as would justify her 





conclusion that payment alone could prevent the en- 
forcement of the collection by the village authorities. 
Admitting that the receiver of the village lacked sufli- 
cient power to enforce his warrant, there nevertheless 
was the further step taken by the village trustees upon 
the receiver's return by the resolution directing the 
treasurer to sell. When proceedings to collect the as- 
sessment bad taken such legal shape as that the pay- 
ment might be enforced by a sale authorized to be 
made, then the payment by the plaintiff could not be 
termed a voluntary one, Within the doctrine laid down 
in the cases of Peyser v. Mayor, ete., 70 N. Y. 497; 
Horn v. New Lots, 83 id. 100; Bruecher v. Port Ches- 
ter, supra; and Tripler v. City of New York and Red- 
mond v. City of New York, supra. This plaintiff was 
not obliged to pay the assessment to successfully com- 
plete a sale of her property, for the vendee was willing 
to take title under indemnity against the future obli- 
gation to pay the assessment. She paid the assessment 
when proceedings to collect it had reached that. point 
that the collection was threatened to be enforced by a 
sale of her property. [donot think she was obliged 
to wait any longer, to see what would actually bedone 
after the board had thus authorized the advertisement 
and sale. She was justified, then, in paying to the 
village treasurer in order to protect her property, and 
to prevent incurring the further expense contem- 
plated. Oct. 11, 1892. Vaughn v. Village of Port 
Chester. Opinion by Gray, J. 15 N. Y. Supp. 474, 
affirmed. 


— 


ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 

AGENCY—PRINCIPAL’S LIABILITY FOR AGENT'S ACTS 
—EXEMPLARY DAMAGES.—A principal is liable for ex- 
emplary damages on account of a wrongful, wanton or 
ninlicious act done by his agent within the scope of his 
agency, though such act be not previously authorized 
or subsequently ratified by him. As we understand it 
the proposition contended for by the counsel for ap- 
pellant is that a principal cannot be held liable for ex- 
emplary damages on account of a wrongful, wanton or 
malicious act done by his agent within the scope of his 
agency, unless such act be previously authorized or 
subsequently ratified by the principal. We do not 
think that this proposition can be sustained either by 
reason or authority. When one person invests another 
with authority to act as his agent for a specified pur- 
pose, all of the acts done by the agent in pursuance or 
within the scope of his agency are, and should be, re- 
garded as really the acts of the principal. If therefore 
the agent, in doing the act which he is deputed to do, 
does it in such a manner as would render him liable 
forexemplary damages, his principal is likewise liable, 
for the act is really done by him. ‘To apply this doc- 
trine to the facts of the case under consideration: If 
Smoke was appointed by Buyck as his agent to seize 
the mule covered by the mortgage, and he made the 
seizure which he was deputed to make in such a man- 
ner as would render him liable for exemplary dam- 
ages, then Buyck would also be liable, for the reason 
that, both in law and in common sense, Buyck must 
be regarded as having himself done the act complained 
of. This view is, we think, fully sustained by author- 
ity. In Story on Agency, section 452, quoted with ap- 
proval by Mr. Justice MeGowan in Reynolds v. Witte, 
13S. C. 18, we find the rule laid down as follows: “It 
is ageneral doctrine of law that, although the princi- 
pal is not ordinarily liable (for he sometimes is) ina 
criminal suit for the acts or misdeeds of his agent, un- 
less indeed he has authorized or co-operated in them, 
yet he is held liable to third persons, in a civil suit, for 
the frauds, deceits, concealments, misrepresentations, 
negligences and other malfeasances, misfeasances and 
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omissions of duty of his agent, in the course of his em- 
ployment, although the principal did not authorize, or 
justify, or participate in, or indeed know of, such mis- 
conduct, or even if he forbade the acts or disapproved 
of them. In all such cases the rule applies, respondeat 
superior; and it is founded on public policy and con- 
venience, for in no other way could there be any 
safety to third persons in their dealings either directly 
with the principal or indirectly with him through the 
instrumentality of agents. In every such case the 
principal holds out his agent as competent, and fit to 
be trusted, and thereby in effect he warrants his fidel- 
ity and good conduct in all matters within the scope of 
his agency.”’ The rule is also well stated in 1 Amer. & 
Eng. Enc. Law, at page 410, in these words: ‘‘ A prin- 
cipal is liable to third parties for whatever the agent 
does or says; whatever contracts, representations or 
admissions he makes; whatever negligence he is guilty 
of; and whatever fraud or wrong he commits; pro- 
vided the agent acts within the scope of his apparent 
authority; and provided, a liability would attach to 
the principal if he was in the place of the agent.’’ This 
rule has been repeatedly recognized or acted upon in 
this State, as shown by the following cases, cited by 
respondent’s counsel: Parkerson v. Wightman, 4 
Strobh. 363; Redding v. Railway Co., 3 8S. C. 1; 
Palmer v. Railroad, id. 580; Epstein v. Brown, 21 id. 


599; Hall v. Railroad Co., 28 id. 261; Avinger v. 
Railway Co., 29 id. 271; and Quinn v. Railway 
Co., id. 381. It is true that most of these cases 


were against corporations, and it is contended by 
counsel for appellant that the rule which has been ap- 
plied to corporations should not be applied to natural 
persons, for the reason that corporations can act only 
through agents, while natural persons are not neces- 
sarily compelled to act through agents. We do not 
think there is any ground for such a distinction. The 
rule grows out of the relation of principal and agent, 
and is in no way dependent upon the character of the 
persons to which it is applied, and we see no reason 
why it should not be applied to natural as well as to 
artificial persons. 8S. C. Sup. Ct., Oct. 15, 1892. 
Rucker vy. Smoke. Opinion by McIver, C. J. 


ANIMALS—DOGS—KILLING—RUNNING AT LARGE— 
NUISANCE. —(1) A dog has a money value which the 
owner may recover from one who wrongfully and un- 
lawfully kills his dog. Harrington v. Miles, 11 Kans. 
480; Hinckley v. Emerson, 4 Cow. 351; Ublein v. Cro- 
mack, 109 Mass. 273; Brent v. Kimball, 60 Ill. 211. 
(2) But it is said the dog was not running at large when 
he was killed. The words “running at large,’’ in the 
connection in which they are used, mean running on 
the public road, or off from the owner’s premises, with- 
out any person claiming an interest in the dog being 
near at hand. In Com. v. Dow, 10 Metc. (Mass.) 382, 
it was held that a dog is going at large in a town if he 
is loose and following the person who bas charge of 
him at such a distance that he cannot exercise control 
over thedog. In McAneany v. Jewett, 10 Allen, 151, 
the dog was on the owner's premises, disturbing no 
one, when the defendant entered thereon and shot the 
dog, and it was held that the dog was not at large. In 
Loomis v. Terry, 17 Wend. 496, it was held that if a 
person permit a mischievous dog to run at large on his 
premises, and a person is bitten by him in the day- 
time, the owner will be liable for the damuges, al- 
though the person injured was trespassing on the 
ground of the owner at the time. It is made the duty 
of the owner to put a collar on the dog, so that his 
ownership may be known. If he fails to so do, and his 
dog is killed off from the owner’s premises, there can 
be no recovery. (3) The testimony would warrant the 
jury in finding that the dog was in the constant habit 
of attacking people passing along the public road, and 


therefore was a nuisance, and justified any person as- 
saulting and killing him. An attempt was made to 
show that other dogs attacked people in passing along 
the roads. Even if proved it would not aid this case. 
Maxwell v. Palmerton, 21 Wend. 408. In the case cited 
Chief Justice Nelson says: ‘If a dog be in fact fero- 
cious at large, and a terror to the neighborhood, the 
public would be justified in dispatching him at once.” 
The same statement had previously been made in Put- 
nam v. Payne, 13 Johns. 312, and is no doubt the law. 
No person has aright to keep a dog that persistently 
assails travellers passing peaceably along the public 
road, and the fact that many persons permit their dogs 
to do so does not justify the practice. Neb. Sup. Ct., 
Nov. 10, 1892. Nehr v. State. Opinion by Maxwell, 
Cc. J. 


WiLLS—LATENT AMBIGUITY—MISTAKE—EXTRINSIC 
EVIDENCE.—The fact that testator who owns other 
lands does not own the “ N. E. 14” of acertain section, 
which he attempts by a perfect description to devise, 
does not present a case of latent ambiguity, but of 
mistake, and extrinsic evidence is not admissible to 
show that testator really intended to devise the *N, 
W. \,”’ which he owned. The question presented is 
whether extrinsic evidence is admissible to show the 
mistake in description, and to show the testatrix’s in- 
tention. While it is the duty of the court, in the con- 
struction of a will, to ascertain, if possible, the inten- 
tion of the testator, yet the intention to be sought 
after is not that which existed in the mind of the tes- 
tator, but that which is expressed by the language of 
the will itself. Whatever differences may exist in the 
adjudicated cases in the application of this rule, it is be- 
lieved that the rule itself is unchallenged and inexora- 
ble. Bingel v. Volz (Ill. Sup.), 51 N. E. Rep. 13; 2 
Woerner Adm’n, §§ 414, 421; 1 Redf. Wills, 483; 1 Jarm. 
Wills, 409; 2id. 888; Mann v. Mann, 14 Johns. 1; Ryerss 
v. Wheeler, 22 Wend. 148; Cheyney’s Case, 5 Coke, 68; 
Vernon’s Case, 4 id. 4; Strode v. Lady Falkland, 3 
Rep. Ch. 98; Martindale v. Warner, 15 Penn. St. 471; 
Wig. Wills, Introduction, 9, ‘* Construction,” 29, 30; 
Starkweather v. Society, 72 Ill. 50; Decker v. Decker, 
121 Ill. 341; Schouler Wills (2d ed.), §§ 421, 466. Or as 
the rule is sometimes stated, “the true inquiry is not 
what the testator meant to express, but what the 
words used do express.”’ Burke v. Lee, 76 Va. 386; 
Couch v. Eastham, 29 W. Va. 784; Elliott v. Topp, 63 
Miss. 138. So it is suid extrinsic ‘‘evidence may be 
admitted in a proper case when the effect of it is 
merely to explain or make certain what the testator 
has written; but such evidence is never admissible to 
show what the testator intended to write.’’ Sturgis v. 
Work, 122 Ind. 134. Again it is said: ‘* The will must 
speak for itself.’ Huston v. Huston, 37 Lowa, 670. 
‘But the question is not as to what he dictated, but 
what he signed.’’ Chambers v. Watson, 60 Iowa, 346, 
in dissenting opinion of Adams, J. It is said in Smith 
v. Bell, 6 Pet. 74, by Chief Justice Marshall: “The first 
and great rule in the exposition of wills, to which all 
rules must bend, is that the intention of the testator 
expressed in his will shall prevail, provided it be con- 
sistent with the rules of law. This principle is asserted 
in the construction of every testamentary disposition. 
It is emphatically the will of the person who makes it, 
and is defined to be ‘the legal declaration of a man’s 
intentions, which he wills to be performed after his 
death.’ These intentions are to be collected from his 
words, and ought to be carried into effect, if they be 
consistent with law.’”’ Kurtz v. Hibner, 55 Ill. 519; 
Walston v. White, 5 Md. 297; Hawman v. Thomas, 44 
Md. 30; Funk v. Davis, 103 Ind. 281; McCauley v. 
Buckner, 87 Ky. 191. It is claimed that this is a case 
of latent ambiguity, and hence extrinsic evidence is 








admissible. A latent ambiguity is said to exist “ when 
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the language employed is clear and intelligible and 
sugyests but a single meaning, but some extrinsic fact 
or evidence aliunde creates a necessity for interpreta- 
tion, or a choice among two or more possible mean- 
ings.’ Black Law Dict. It is also said to be “an am- 
biguity which arises, not upon the words of the will, 
deed or other instrument, as looked at in themselves, 
but upon those words when applied to the object or to 
the subject which they describe.” Amer. & Eng. Enc. 
Law, 530, and cases cited. Lord Bacon observes that 
a latent ambiguity ‘“‘is that which seemeth certain, 
and without ambiguity, for any thing that appeareth 
upon the deed or instrument, but there is some collat- 
eral matter out of the deed that breedeth the ambigu- 
ity.’ Wig. Wills, 197. ‘* These ambiguities are of two 
kinds: First, where the description of the devisee, or 
the property devised, is clear upon the face of the will, 
but it turns out that there are more than one estate or 
more than one person to which the description ap- 
plies; and, second, where the devisee, or the property 
devised, is imperfectly, or in some respects errone- 
ously, described, so as to leave it doubtful what person 
or property is meant.” Patch v. White, 117 U. S. 210 
(minority opinion). In the same case, in the majority 
opinion, it is said a latent ambiguity may arise “ when 
the will contains a misdescription of the object or 
subject, as where there is no such person or thing in 
existence, or, if in existence, the person is not the one 
intended, or the thing does not belong to the testator.”’ 
The definition last given is much broader, we think, 
than is warranted by the great weight of authority. It 
would be a useless task to undertake to reconcile all 
the cases wherein the question of the admissibility of 
parol evidence to aid in the construction of wills has 
arisen. We are mindful also of the well-settled rule 
(additional to the one stated in division 3 of this opin- 
ion) that while, in the construction of a will, reference 
may be made to surrounding circumstances to ascer- 
tain the devisee or the thing devised, thus placing the 
court in a position, so far as is practicable, where he 
may interpret the language of the will from the testa- 
tor’s standpoint, yet surrounding circumstances can- 
not be resorted to, to inject into the will an intention 
not therein expressed. Schouler Wills (2d ed.), $$ 465, 
467, 568, and cases cited; Bingel v. Volz (Ill. Sup.), 31 
N. E. Rep. 15. The rule of construction laid down by 
a learned author is: ** As the law requires wills of both 
real and personal estate (with inconsiderable excep- 
tions) to be in writing, it cannot, consistently with this 
doctrine, permit parol evidence to be adduced either 
to contradict, add to or explain the contents of such 
will; and the principle of this rale evidently demands 
an inflexible adhereuce to it, even where the conse- 
quence is a partial or total failure of the testator’s in- 
tended disposition; for it would have been of little 
avail to require that a will ab origine should be in 
writing, or to fence a testator around with a guard of 
attesting witnesses, if, when the written instrument 
failed to make a full and explicit disclosure of his 
scheme of disposition, its deficiencies might be sup- 
plied, or its inaccuracies corrected, from extrinsic 
sources.” 1Jarm. Wills (5th ed.), 409; Schouler Wills 
(2d ed.), $568; 2 Woerner Adm’n, 421. Applying the 
rules heretofore mentioned and the rule as to When a 
latent ambiguity arises, as laid down in the minority 
opinion of the United States Supreme Court in Patch 
v. White, supra, to the facts in this case, we are to de- 
termine whethera latent ambiguity exists, and whether 
extrinsic evidence of the facts pleaded is admissible. 
The rules seem plain, but their application to a given 
case is often surrounded with great difficulty. This, 
to some extent, doubtless arises from the fact that 
courts, in their desire to arrive at the testator’s inten- 
tion, and to avoid seeming hardship, sometimes ignore 
well-settled rules of construction, and thus have per- 








mitted hard cases to make bad precedents. Again, no 
two wills are exactly alike, and, as is said by Judge 
Story, the cases *‘almost overwhelm us at every step 
of our progress, and any attempt even to classify them, 
much less to harmonize them, is full of the most peril- 
ous labor.”” We are clear that upon principle and 
authority the case presented to us is not one of latent 
ambiguity. It is not a case where the description is 
uncertain. It describes land in existence. It is a per- 
fect description; and if the testatrix had owned the 
property in controversy there is no question that the 
devise would have been effectual to pass the title. How 
then does the ambiguity appear ? Solely from the 
fact that testatrix did not own the land attempted to 
be devised. The contention of appellees, briefly stated, 
is that in any case where there is a perfect description 
of land ina will, but it appears the testator did not 
own such land, evidence of the testator’s declarations 
us to what he intended to devise, of his instructions to 
the party who drew the will, of the scrivener himself, 
may be received to show what!— that there was a mis- 
take or oversight madg in describing the real estate in- 
tended to be devised. If such evidence is competent, 
under such circumstances, it is clear it is just as com- 
petent to prove by extrinsic evidence that a mistake 
was made in the will in naming the object of the testa- 
trix’s bounty; that she intended to devise her property 
to parties not mentioned in the will; or that one devi. 
see who, by the plain reading of the will, would take 
certain property, should have it taken from him, be- 
cause by such evidence it appeared that the testatrix 
in fact intended it for another. ‘To our minds such a 
holding would avoid every safeguard which surrounds 
the execution and construction of wills, and subject 
the disposal of the testator’s property to the infirmi- 
ties which always surround evidence which rests only 
on the recollection of the individual, as to facts and 
circumstances which time, age and the like tend to 
render uncertain. If the court may strike out of the 
description of the real estate in this will the “S. KE. 
'y,” and substitute in lieu thereof the *S8.W. 14,” upon 
extrinsic evidence, we can see no reason in law why it 
cannot make any other change which such evidence 
might indicate to be in accord with the testatrix’s in- 
tention either as to the devisee or devise. It is clear to 
us that in a case like this, to permit extrinsic evidence 
to change a complete description of real estate under- 
taken to be devised ina will, and substitute in lieu 
thereof another description, is not ascertaining the in- 
tent of the testatrix from the language of the will it- 
self, as the law requires, but is in fact reforming the 
will; to that extent making a new one for her. That 
cannot be done. A reformation of a will cannot be 
thus accomplished under the guise of a construction of 
it. It is alleged in the cross bill that this erroneous de- 
scription “appears only by mistake and inadvertence 
of the person who drew the said will; that by over- 
sight or inadvertence the said attorney misdescribed 
the said tract of land,’ ete. Inarecent case in Illi- 
nois, where the same question was presented and the 
facts were practically identical, it was held extrinsic 
evidence was inadmissible. Bingel v. Volz, 31 N. E. 
Rep. 13. In Kurtz v. Hibner, 55 Ill. 514 (and which is 
cited with approval by this court in Fitzpatrick v. 
Fitzpatrick, 36 Lowa, 674), there was a devise to Eliza- 
beth Kurtz of an eighty-acre tract in section 32. It 
was proposed to show that the testator, when he died, 
owned but one eighty-acre tract, which was described 
precisely as was the one devised to said Elizabeth, ex- 
cept that it was in section 33 instead of 32; that the 
draughtsman of the will by mistake wrote the errone- 
ous description. The evidence was excluded, and the 
court said: “ The law requires that all wills of lands 
shall be in writing, and extrinsic evidence is never ad- 
missible to alter, detract from or add to the terms of 
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the will. 


* * * The devise is certain, both as to the 


object and subject. There are no two objects; no two | 


subjects.”’ So it is said: ‘“*'The courts are so strict that 
they will not permit the terms of a will to be altered, 
even when the devisor has, by mistake, misdescribed 
the land in a devise, by substituting that which could 
be clearly proved to have been intended.’’ Stark- 
weather v. Society, 72 Ill. 50. In Miller v. Travers, 8 
Bing. 244, when the testator devised all his real estate 
in the county of Limerick and city of Limerick, and 
he in fact had no real estate in the county of Limerick, 
but had in the county of Clare, which was not men- 
tioned in his will, and the devisees offered to show by 
parol evidence that the lands in Clare were inserted in 
the devise to them in the first draft of the will, which 
was sent to a conveyancer, who by mistake erased the 
words **county of Clare,” and the will was thus exe- 
cuted, it was held such evidence was inadmissible. In 
Box v. Barrett, L. R., 3 Nq. 244, it is said: ** Because 
the testator has made a mistake you cannot afterward 
remodel the will, and make it that which you suppose 
he intended, and as he would have drawn it if he had 
known the incorrectness of his supposition.” In 
Tucker v. Society, 7 Metc. (Muass.) 188, the testator 
gave a legacy to said society. It was claimed by the 
* Seaman’s Friend Society.”’ The learned Chief Justice 
Shaw said it was well proved by circumstances sur- 
rounding the execution of the will, as well as by ex- 
trinsic evidence, that the testator intended to make 
the bequest to the “Seaman's Friend Society,” but 
was led to make the mistake by means of erroneous 
information. It was held to bea case of mistake, not 
latent ambiguity, and extrinsic evidence was not ad- 
mitted. In Rapp v. Reehling, 122 Ind. 255, it was held 
that if, by a mistake of the scrivener or translator of 
the will, i¢ was not wrilten as the testator intended, 
that the property therein bequeatbed was intended by 
him to be given to others, that extrinsic evidence to 
show such fact was inadmissible, as its effect would be 
**to contradict the will, or to show that the testator’s 
intention was different from that expressed by the 
will.”’) In Ehrman vy. Hoskins, 67 Miss. 192, it was 
sought to show by the scrivener the intention of the 
testator to give appellee therein a certain lot, and that 
the scrivener made a mistake in drawing the will, in 
improperly describiug the lot. The court held that 
the eflect of the proposed evidence was ** to substitute 
for the will made by the testator that which the wit- 
ness endeavored to show he really intended to make, 
und as to which he failed by mistake of the drawer of 
the will.’”’ The court below admitted extrinsic evi- 
dence to show what lot the testator really intended to 
devise, as against land accurately described in the 
will. Except as to the initial point the Supreme Court 
said the evidence was inadmissible, even under the 
majority holding in Patch v. White, supra. If the tes- 
tator devised property which he did not own, so that 
the description is false, not in part only, but in toto, 
in consequence of a mistake of the testator as to his 
ownership, the rule allowing a latent ambiguity to be 
explained by extrinsic evidence does not apply. 2 
Woerner Admin, 894; Hanner v. Moulton, 23 Fed. 
Rep. 5. Funk v. Davis, 103 Ind. 281, was a proceeding 
to correct an alleged mistake in the description as to 
lands devised in a will as **N. W. 1¢ of N. W. 14,” ete. 
It was claimed that the testator did not own the lind 
described in the will, but did in fact own the “N. W. 
4 of N. E. 4%; that by mistake the testator gave the 
draughtsman who prepared the will the words * north- 
west ’’ when he meant “ north-east.’’ Parol evidence 
was excluded. The court said: ‘* Evidence is admissi- 
ble which in its nature and effect merely explained 
what the testator has written, but no evidence can be 
admissible which in its nature or effect is applicable to 
the purpose of showing mereiy what he intended to 


| that land, but did own the* 





have written.’ In Sturgis v. Work, 122 Ind. 154, the 
testator devised to his daughter land described in his 
will as the “* W. ty of S. W. ly.” ete. He never owned 

*W. of N. E. ¥,” etce., 
of same section, township and range; and parol evi- 
dence to show the mistake was held inadmissible. [In 
Fitzpatrick v. Fitzpatrick, 36 Lowa, 674, it appeared 
that the testatrix never owned the land described in 
the will, but did when she executed the will and when 
she died own another eighty-acre tract. It was claimed 
that a mistake was made in writing the description. 
That was an action to quiet title, and a reformation of 
the will was prayed. This court, in an exhaustive 
opinion, held that extrinsic evidence could not be ad- 
mitted, and cited many cases in support of its holding. 
In Sherwood v. Sherwood, 45 Wis. 357, the testator de- 
vised lot 10, in block 20, in the city of Oshkosh, which 
he did not own, instead of lot 9, in block 20, which he 
did own. This court refused to reform the will. See 
also Bishop v. Morgan, 82 Ill. 351; Heslop v. Gatton, 
7L id. 528; Bowen v. Allen, 115 id. 53; Bradley v. Rees, 
id. 327. *‘ A devise of land, correct in its general de- 
scription, may be established by the correction upon 
extrinsic testimony as to what it describes in detail or 
vice versa’ (Schouler Wills [2d ed.|, § 574) and, as the 
same author says: ** The principle in this latter class 
of cases is that where there is in the main a sufficient 
description in the will to ascertain accurately what is 
devised or bequeathed, « part which is inaccurate may 
be stricken out as surplusage, but that nothing sub- 
stantial shall be added to the will.” It is claimed in 
the case at bar that the erroneous description can be 
stricken out, and that sufficient will remain to lead to 
the identification of the land in controversy. A few 
cases will illustrate this rule. Where the testator de- 
vised ‘ thirty-six acres, more or less, in lot 37, in the 
second division in Barnstead, being the same T pur- 
chased of John Peavy,” and there was no such Jot as 
37 in such second division, but there was a lot 97 in it, 
a part of which the testator had purchased of said 
Peavy, extrinsic evidence was admitted. Here the lot 
was identified, outside of the specific description, as 
the same lot he had purchased of Jolin Peavy. In 
such a case the general description clearly leads to the 
identification of the property. Winkley v. Kaime, 32 
N. H. 268. Where testator devised his lot on Third 
street (Philadelphia), in the possession of H. R., to his 
daughter, and it appeared he had no lot on Third 
street, but did have one on Fourth street, which other- 
wise answered the description, parol evidence was ad- 
mitted. Lessee of Allen v. Lyons, 2 Wash. C. C. 475. 
A devise of “S. EB. and 8. W. quarters of section 4, 60, 
38,” devisee of S. W. 14 to have access to the big spring, 
parol evidence was admitted to show that testator 
never owned any land in section 4, 60, 38, but did own 
S. E. and S. W. quarters of section 4, 59, 38; the S. W. 
ly of which was accessible to a big spring. The ref- 
erence to the big spring was a general identification of 
the land, which under the rule permitted parol evidence 
to specifically locate it. Riggs v. Myers, 20 Mo. 239. 
In Emmert v. Hays, 89 Ill. i6, the testator in bis will 
described land, some of which he did not own, but fol- 
lowed the specific description with the words: * Being 
what is known as the Hayes farm,” and it was held 
that parol evidence was admitted, and that the specific 
description might be rejected. In Patch v. White, 17 
U.S. 210, where the testator bequeathed lot 6, in square 
403, together with improvements thereon erected, and 
appurtenances thereto belonging, and it appeared he 
owned lot 3, in square 406, the majority of the court (five 
judges) held the case was one of latent ambiguity, and 
parol evidence was admissible. They said that the will 
itself sufficiently identified the subject of the gift, after 
striking out the false description; that it was identi- 
fied by its ownership; by its having improvements on 
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it: by its being in a square the number of which com- 
menced with 400; and by its being the only lot belong- 
ing to the testator that he did not otherwise dispose of. 
Every case we have cited, except the last, as well as 
the great majority of the adjudicated cases, hold that 
to come within the rule herein laid down, so as to ad- 
mit of the introduction of extrinsic evidence, there 
must be a sufficient general description in the will to 
lead to an identification of the property, after the par- 
ticular description is stricken out. There is however 
a class of cases which hold that such expressions of 
ownership ina will as: “ As to my real estate I dis- 
pose of it as follows: [ own’’ — followed by the words: 
‘| devise the sume,” etc.--are sufficient as a general 
description to carry the land in fact owned by the tes- 
tator, when it is made to appear that he did not own 
the land specifically described. Pocock v. Redinger, 
108 Ind. 573; Cleveland v. Spilman, 25 id. 95; Black v. 
Kiichards, 95 id. 184. Thus the words *‘ my land ” have 
been held sufficient to carry the land then in fact 
owned by the testator, and an attempt to specifically 
describe the land did not render nugatory this general 
description. Judy v. Gilbert, 77 Ind. 96. So held also 
where the words “* my real estate’’ were used ina will, 
and the testator’s real estate was not otherwise de- 
vised. Decker v. Decker, 121 Ill. 541. A testator de- 
vised her shares of the Mechanics’ Bank stock. She 
had no bank stock except shares in the City Bank. It 
was held that the word ‘* Mechanics’ ’’ should be re- 
jected as inapplicable to any property she owned, and 
the bequest passed the City Bank stock. Orphan Asy- 
lum v. Emmins, 3 Bradf. (Sur.) 144. The cases cited 
above from 25 Ind. 95; 95 id. 184; 77 id. 96, and others, 
that hold such expressions as “‘my real estate’? or 
“the real estate I own,’ and the like, occurring in 
wills, constitute a good general description of the 
property, irrespective of an erroneous particular de- 
scription —seem to us to go outside of and beyond 
any reasonable application of the settled rules of con- 
struction. It may be said that every man, in making 
a contract or a will, wherein he attempts to dispose of 





or devise real estate, means to dispose of or devise that | 


of which he is possessed, not that which belongs to 
another; hence such expressions in a will ss we have 
indicated, where used in connection with a particular 
description, add nothing to either it or to the testator’s 
intention. If one devise land by particular descrip- 
tion, and it is erroneous, but he follows it with such 
an expression as *‘ Known as my home farm,” or “now 
occupied by my son John,” or “having a brick barn 
thereon,”’ or the like, it is clear such expressions would 
constitute a good general description of the property. 
But the words “my real estate” or **my land,” or 
the like, can, it seems to us, in no proper sense, be 
considered as constituting «a general description of the 
land, such as is required in such cases. As we have 
already stated, it is claimed the erroneous description 
in the case at bar occurred by ** mistake and inadvert- 
ence’’ of the person who drew the will, or by * over- 
sight and inadvertence’”’ of the attorney drawing the 
will. It is the settled rule that a court of equity even 
cannot reform a will. It can correct mistakes only 
when the error appears on the face of the will. So that 
both mistake and correction can be ascertained and 
supplied by the context from a plain interpretation of 
the instrument as it stands. Schouler Wills (2d ed.), 
$220; Fitzpatrick v. Fitzpatrick, 36 Iowa, 674; Yates 
v. Cole, 1 Jones Eq. 110; 2 Pom. Eq. Jur., § 871; Bingel 
v. Volz (II. Sup.), 81 N. E. Rep. 18; Sherwood v. 
Sherwood, 45 Wis. 357; Chambers v. Watson, 56 Iowa, 
616. It isa well-settled rule that parol evidence can- 
hot be admitted to supply omissions or defects ina 





Sup.), 31 N. FE. Rep. 13; Kurtz v. Hibner, 55 Ill. 514; 
Miller v. Travers, 8 Bing. 244; Jackson v. Sill, 11 
Johns. 201; Patch v. White, 117 U. S. 210, minority 
opinion, and cases there cited; Pocock v. Redinger, 108 
Ind. 573; Judy v. Gilbert, 77 id. 96; Funk v. Davis, 105 
id. 281; Couch vy. Eastham, 27 W. Va. 796; 2 Woerner 
Adm’n, § 421, and cases cited; /n re Lyon’s Estate, 70 
Iowa, 375; Fitzpatrick v. Fitzpatrick, 36id. 674. As we 
hold that this is not a case of latent ambiguity, it is 
clear, from the authorities cited, that evidence of the 
facts pleaded in the answer and cross bill was not ad- 
missible. Iowa Sup. Ct., Oct. 24, 1892. Eckford v- 
Eckford. Opinion by Kinnie, J. 


Aes 


CORRESPONDENCE. 


EXAMINATION FOR THE BAR. 


Editor of the Albany Law Journal: 

I read with interest Mr. Rawson’s letter published in 
the JouRNALof December 31. His general views on 
the subject of examinations forthe bar are just and 
fair, and must commend themselves to those who have 
given thought to the matter. He seems however in- 
clined to undervalue written examinations, and to 
make what he calls “personal inspection’’ the chief 
test of qualification for admission to the profession. 
In this I think his kindly disposition carries him a lit- 
tle too far. I fear that his test is delusive, for I doubt 
if any one can tell whether or not a man is qualified to 
practice law by merely looking at him. 

The method which has been in use for several years 
in the first department, and which is no doubt pur- 
sued in other departments, combines written and oral 
examination with *‘ personal inspection.” [have had 
some experience with such examinations. Most of the 
applicants pass the written examination with success. 
No formal percentage is required. It is gratifying to 
observe how large a number give intelligent and satis- 
factory replies to what Mr. Rawson calls ‘* purely tech- 
nical questions.” An oral examination is granted to 
those who have not answered the printed questions 
fairly well. I do not know how it is in the second de- 
partment, but Iam glad to say that in the first depart- 
ment the students seem to deal very well with the 
problems submitted to them. In the November class 
only two out of about fifty failed to pass. One of them 
was hopeless. He refused to answer the “morning 
paper,” and did not preseut himself for an oral exami- 
nation. Hisanuswers tothe ‘afternoon paper’ showed 
utter incapacity. That so many were successful indi- 
cates that the disposition to deal liberally with the 
young men applying for admission to the bar is not 
confined to the second department. If the barsare to 
be let down much lower, they may as well be dis- 
pensed with altogether. 

Mr. Rawson quotes ‘tan able and learned judge of 
the Supreme Court’ as saying that ‘* he could not pass 
an examination fora law student's certificate.” If he 
meant that he could not give absolutely correct an- 
swers to every question asked of him, he may have 
been telling the truth. Most conscientious lawyers in 
their modesty say the same thing. But no reasonable 
person expects a candidate to answer every question 
correctly. Even incorrect answers may indicate a de- 
gree of intelligence and capacity which entitle the ap- 
plicant to admission. Nobody really believes that an 


| able or learned judge would find any practical diffi- 


will, arising from a mere mistake, oversight or inad- | 


Vertence of the testator, or of the draughtsman. 
Schouler Wills (2d ed.), $569; Bingel ¥. Volz (IIL. 


culty in “ getting over the bars.”’ 

Ifa man is to beadmitted to the bar without any 
knowledge of law, let the courts or the Legislature say 
so. If, on the contrary, he ought to have some knowl- 


edge acquired by preparatory study, his case may safely 





40 THE ALBANY LAW JOURNAL. 














be left to the judgment of examiners who have some 
idea of what is necessary to furnish a foundation for 
that after study of which Mr. Ruwson speaks. But if 
it be generally understood that any man who can stand 
a test of ** personal inspection” is to be admitted, de- 
spite his lack of preparation and ignorance of funda- 
mental principles, we shall have every term a host of 
careless, indolent and unqualified candidates. I ven- 
ture to say that this is undesirable—at all events we 
think so in the first department. 
ADRIAN H. JOLuINeE. 
New York, January 2, 1893. 


SUSPENSION OF THE POWER OF ALIENATION. 


Editor of the Albany Law Journal: 

it is quite often that the lawyer is called on to draw 
a will similar in its provisions to that considered in 
tae case of Haynes v. Sherman, 117 N. Y. 452. The cir- 
cumstances and conditions of the case may really re- 
quire such a disposition of property to produce the 
best results, which is clearly seen and intended by the 
testator. But an oid law forbidding the suspension of 
the power of alienation beyond two lives in being steps 
in to thwart this judicious justice. 

Itis somewhat strange that in these days of law re- 
form the strictness of that law has not been modified— 
but not so as to interfere materially with its wise object, 
viz., that the title of property should soon vest some- 
where, and not be left for an indefinite or too long a 
time swinging in abeyance. By the law as construed it 
may now last possibly for more than a century, but (so 
uncertain is human life) for no definite time, even the 
shortest, which is an evil, and should be remedied. 
That strict construction of what may be, but is not 
likely to be, is not upon the reasonable level of our 
other laws contemplating the duration of life. 

The amendment could be something like this: That 
the title should not be left unvested for longer than 
say twenty-one years, and not beyond two lives in 
being if continuing longer than tweuty-oue years. 

Yours, 
J. B. DALEY. 

PRATTSVILLE, N.Y., Dec. 19, 1892. 


CORRECTION OF A CORRECTOR. 


Editor of the. Albany Law Journal: 

In the issue of the ALBANY LAW JOURNAL of De- 
cember 31, 1892, page 522, in an article relative to the 
“ Bench and Bar of 1792-1892,’ the following is stated 
in reference to Chancellor Robert R. Livingston: “ By 
the way, it was never ascertained what finally became 
of the chancellor.” 

Is not the above *‘ confused’’ with Chancellor John 
Lansing? The latter was last seen at the foot of Court- 
landt street, going toward the steamboat then ready to 
leave for Albany. That was the evening of December 
12, 1829. In the life aud reminiscences of Thurlow 
Weed, edited by his daughter, it is stated that years 
afterward Mr. Weed came in possession of informa- 
tion in a confidential way that Chancellor Lansing was 
murdered, and the motive and history of that murder, 
but Mr. Weed was not at liberty to disclose the secret. 
Chancellor L. was then About seventy-five years of 
uge. 

Referring again to the bench and bar of one hundred 
years ago, it may be stated as recorded history that 
Chancellor Livingston was among the foremost jurists 
and statesmen ofthe land. He was the first chancel- 
lor of New York, appointed in 1777, and held that of- 
fice until he was succeeded in 1801 by the aforesaid 








Chancellor Lansing. Chancellor Livingston was asso- 
ciated with Robert Fulton in experiments of early 
steam navigation—negotiated for the purchase of 
Louisiana from the French in 1803—was a great en- 
courager and promoter of the fine arts, and took an 
active interest in agriculture and its improvements. 
In 1802 he imported into this country from Spain two 
merino sheep, one of each sex, the first brought here. 
At that time merino sheep brought about $1,000 each. 
President Madison, at his first inauguration, March 4, 
1809, wore a coat made out of cloth manufactured from 
merino wool, and the small clothes he wore on that oc- 
casion were made from merino wool made into cloth 
at a factory founded by Chancellor Livingston. 

So far as ‘“‘it never was ascertained what finally be- 
came of him’’ (if that means in this world), history 
records he died at Clermont, February 26, 1813. After 
that place Robert Fulton named his first steamboat 
which navigated the Hudson. 

D. E. WAGER. 

Rome, N. Y., January 2, 1895. 

[We thank our correspondent for his courteous 
correction. He is certainly right, and we shall not 
try to shield ourselves under the quibble that ‘it 
never was ascertained what finally became of him ” 
— Chancellor Livingston. We were as deep in the 
mud as Mr, Coudert in the mire of error, and in our 
carelessness in confusing the L’s afforded an exam- 
ple of Satan rebuking sin.—Eb. ] 


RESTRICTIONS ON MARRIAGE. 


Editor of the Albany Law Journal: 

I note your comments in this week's issue on M. 
Naquet’s article on French divorces. If I remember 
correctly some time ago you criticized the advocacy of 
myself and others of a measure to secure a system of 
marriage licenses in this State on the ground that mar- 
riage should not be restricted. (I may be in error in 
this, but it is my best recollection.) 

[ have always maintained— 

1. That easy marriage makes easy divorce. 

2. That moderate restrictions upon marriage tend to 
diminish the number of divorces. 

3. That the immorality in communities of full and 
free divorce is nearly or quite as great as those of no 
divorce. 

4. That marriage should be unrestricted in new and 
sparsely-settled communities, but should be partially 
supervised and restricted in large centers of popula- 
tion, where the struggle for a living existeuce becomes 


more intense and difficult. 
J. C. LEvi. 


New York, Dec. 24, 1892. 

| We were and are opposed to requiring a license as 
a condition to a valid marriage, first, because it 
seems impolitic to vest the power to allow or forbid 
marriage in the discretion of any single individ- 
ual for a whole community; and second, because 
it is a very ineffective guard, It seems to us that 
Mr. Levi has put the matter wrong-end-to in his 
third proposition. We should be inclined to read 
that the immorality in communities of no divorce 
is nearly or quite as great as in those of full and 
free divorce.—Eb. | 
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CURRENT 


TOPICS. 


LL things considered, the annual meeting of the 
yj New York State Bar Association, held at the 
State Capitol, on the evening of the 17th instant, 
may fairly be deemed the most successful and in- 
teresting in its history. The Assembly chamber was 
filled with representative lawyers of the State, and 
many ladies graced the occasion with their presence. 
The governor, the speaker of the Assembly, the 
judges of the Court of Appeals and the Supreme 
Court, many ex-judges and many expectant judges, 
and numerous distinguished members of the bar 
from various parts of the State were present. After 
an address to the throne of grace by the Rev. Dr. 
Raymond, and some instrumental music which was 
not in the least heavenly, Judge Alton B. Parker, 
of the Supreme Court, and late of the Second Divis- 
ion of the Court of Appeals, read in a very admira- 
ble manner a paper on ‘* A Phase of Legal Reform.” 
The key-note of the paper was a criticism of legis- 
lative tinkering of the Codes of Procedure in this 
State. With a great deal of investigation and 
much shrewd and searching humor the speaker ex- 
posed the gross abuses of the legislative amendment 
of the codes, giving details of many instances in 
which important changes had been made to answer 
the particular and temporary purpose of some liti- 
gant party, and after the purpose had been answered, 
the enactment had been restored to its original 
state. Judge Parker’s animadversion was weil de- 
served and thoroughly relished by the audience. 
The remedy which he suggested was to appoint a 
committee of the association to investigate all such 
proposed amendments. We would suggest instead 
an official council of investigation or revision to ex- 
amine all proposed legislation and review all meas- 
ures enacted. Nothing short of this, in our judg- 
ment, will ever reach the difficulty. 


The main address of the evening was by Mr. Jus- 
tice Brewer, of the United States Supreme Court. 
on the dangers threatening the judiciary and our 
popular system of government. The distinguished 
speaker denounced in an extremely courageous and 
trenchant manner the criminal assaults of labor on 
capital, and the attacks of anarchists and socialists 
on the government which harbors and_ protects 
them. He also strongly censured the recent legis- 
lative restrictions of a ‘‘ paternal” character on cor- 
porate and individual rights. He traced the popu- 
lar feeling of dissatisfaction with the judiciary in 
arbitrations and commissions and a general tendency 
to show disrespect for the judicial office. He ur- 
gently advised the strengthening and upholding of 
the judiciary as the surest if not the only safeguard 
of our popular system of government. To this end 


he advocated making the tenure of judicial office 


Vor. 47 — No. 8. 





permanent, and forbidding judges to accept nomi- 


nations for political office. We do not understand 
that he committed himself on the mode of selection, 
as between election and appointment, and he con- 
ceded that the long term of office prevalent in New 
York and Pennsylvania — fourteen years in the one 
and twenty-one in the other — is practically equiva- 
lent to a tenure for life. His address was characte- 
rized by a noble and independent spirit, was couched 
in a remarkably good style, and contained passages 
of exceptional brilliancy and eloquence. Mr. Justice 
Brewer is an earnest and impressive speaker. 


We shall probably publish both the addresses 
soon. After the addresses, the speakers were con- 
ducted to the Assembly parlor, and there received 
the members of the association and the bar. The 
editor of this journal was pleased to learn that Mr. 
Justice Brewer is in hearty accord with him on one 
question of the domestic relations, namely, that to 
be a judge, even of the highest court, or a lawyer 
of the greatest distinction, is not to be in any wise 
compared with being a grandfather, in which rela- 
tion the justice as well as the editor seems to be dis- 
tinguished. 





The Wednesday sessions of the convention were 
numerously attended—for the first time in many years 
many more than a quorum were present—and a great 
deal of interest was afforded. A group of papers on the 
judiciary article of the Constitution, by members of 
the commission of 1890, was read. Judge Danforth 
restated with great earnestness his opposition to in- 
creasing the number of judges of the Court of Ap- 
peals and his preference for a limitation of appeals, 
He scems to consider the number of seven sacred, 
like the ancient churches and the branches of the 
candlesticks. We know of one very strong court 
however which consisted of only three — Minos, 
Radamanthus and Eacus, if we recollect their names 
right. Mr. F. R. Coudert’s paper took just the 
contrary line. The latter very expressively stated 
the disfavor with which the lawyers received the 
recommendation of the commission in favor of limi- 
tation of appeals, by quoting Charles Lamb's lan- 
guage on the damning of his farce: ‘‘Good Lord ! 
how they hissed!” Judge Danforth may depend 
upon it that they always will hiss this proposition, 
As to the number seven, we believe ours is the only 
State in which the ultimate court consists of seven, 
or at all events, in which seven habitually sit. But 
granting the sacredness of the number, why cannot 
a court of fifteen furnish a continuous sitting of 
seven? Mr. Wm. B. Hornblower vigorously read a 
vigorous attack on our General Term system. He 
would have General Terms with greater powers, and 
his sacred number is five. But we agree with him 
that no General Term judge should sit at Special 
Term or Circuit. Judge George G. Reynolds read 
in favor of abolishing the New York City Superior 
Court, but would preserve the Common Pleas. Mr. 
Franklin Bartlett, on the other hand, would abolish 
both, but would preserve the City Court for the 
somewhat remarkable reason that he considers it a 
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‘*necessary evil,” and a ‘‘sewer” for the discharge 
of the causes of disreputable lawyers who are unfit 
for the higher courts! This would be a good deal 
like licensing houses of prostitution. If Mr. Bartlett 
shall hereafter venture into this court, he probably 
will speedily search for the man-hole. Prof. Collin 
stated in an interesting manner the substance of his 
paper on Statutory Revision in New York, and shed 
a good deal of light on certain inquiries which have 
puzzled many of the profession in respect to the new 
corporation act. 


We were unable to hear President Fiero’s address, 
but we shall publish it at an early day. He is to be 
congratulated on the vigor, devotion and _ intelli- 
gence of his administration and the exceptional 
success and interest of the annual meeting at which 
he presided. He fully deserved the unprecedented 
compliment which was offered by his re-election, to 
accomplish which the rule forbidding such re-elec- 
tions was repealed. 





We may take occasion to comment more fully 
hereafter on some of the discussions of Wednesday 
afternoon. Some good advice was offered to the 
Legislature in respect to engrossed bills and the 
speedier issue of session laws. The association de- 
clared itself in favor of a uniform standard for 
admission to the bar and a uniform system of ex- 
amination, and sat down with great violence on the 
shameless proposal in the present Senate to admit to 
the bar any person who shall have served seven 
years in the Legislature, without any other qualifi- 
cation. The association also resolved not to dis- 
pense with the requirement of one year’s study in an 
attorney’s oftice, Judge Arnoux conclusively sum- 
ming up the matter by saying that you cannot teach 
a boy to swim by keeping him on dry land. 





The American Law Review, speaking of the Al- 
bany Law School, says: ‘‘No student ought to at- 
tend a law school that attempts to put him through 
a course of study in one year.” We agree with the 
Review that a year is tog short a course of study for 
the best preparation for the bar, but there seems to 
be a demand for a one-year school, and the Albany 
is certainly the oldest, and we believe, the best of 
the one-year schools. The experiment was tried 
two years ago of extending the term to two years. 
Result: eighteen students and not a cent of pay for 
any teacher. The restoration of the one-year course 
brought the attendance back to the old numbers. 
There are many poor young men who cannot afford 
more than a year at a law school, and if they are 
enabled to pass the bar examinations, there seems to 
be noreason why they should not be admitted. Very 
fair examples of such graduates of this law school are 
Mr. Justice Brewer and Judge Parker, who ad- 
dressed the State Bar Association on Tuesday evening. 
The Review kindly remarks: ‘‘ Among the members 
of the faculty, which numbers thirteen professors, 
almost one professor for every three students, is our 
genial and learned friend, Irving Browne, Esq., 





editor of the ALBany Law Journat, who figures as 
professor of the law of domestic relations and crim- 
inal law. Brother Browne might also figure as pro- 
fessor of the humors of the law, and the students 
would not, like those in Goldsmith's Deserted Vil- 
lage, ‘laugh with counterfeited glee at his jokes,’ 
but they would laugh with real glee, as we and our 
readers do.” We only quote this to give us the op- 
portunity toexplain that we no longer lecture or 
joke at the Albany school, but have transferred all 
our stock in trade to the Buffalo and the Ithaca 
schools. 


Somehow a new trial seems to have been granted 
in the case of Burdell vy. Pickwick, and the new trial 
came off at Elmira, N. Y., on the evenings of De- 
cember 27 and 28, at the Opera House. Glowing 
accounts of the trial come to us in the Elmira news- 
papers. (The reporters probably had dead-head 
tickets.) The principal parts were taken as follows: 
Mrs. Bardell, Mrs. J. Sloat Fassett; Mrs. Chippins, 
Miss Parkhurst; Mrs. Suvuders, Mrs. H. L. Arm- 
strong; Winkle, John R. Joslyn; Tupman, Charles 
E. Rapalyea; Snodyrass, Geo. M. McKnight; Sam 
Weller, E. L. Adams; Tony Weller, George Cotton; 
Buzfuz, Mayor Robinson; Phuxnky, Archie E, Bax- 
ter; Skimpin, John B. Stanchtield; Snwbbin, Judge 
8S. S. Taylor; Dodson, John G. McDowell; Fogg, 
George McCann; Justice Starleigh, Hon. +. Sloat Fas- 
sett; Muster Bardell, Bryant Fassett. Our advices 
do not state, or we have overlooked, who was Pie/- 
wick —a rather important omission, Of Mr. Fassett’s 
rendering of the immortal justice the Guzette says: 
*¢ Justice Sturleigh (Hon. J. Sloat Fassett) charged 
the jury. Although physically not a counterpart of 
the character painted by Dickens, artistically he 
was a model. He was snappish and snarly, impar- 
tial and majestic, dignified and stern. He evidently 
understood his business and when he fined the cricr 
$3 and was told to take it out of that functionary’s 
next month’s salary he insisted on having the fine 
paid immediately after the adjournment of the 
court, as he places no dependence on the stability 
of any person’s position which is subject to political 
influences.” Of two of the ladies it is said: ‘‘ Mrs. 
Fassett as the Widow Bardell looked like a picture 
cut from one of Cruikshank’s illustrations and Miss 
Parkhurst as Mrs. Clippins was the beau ideal of the 
British matron with a talking capacity of forty 
miles an hour.” We always thought that Pichirieh 
got scant justice on the first trial, and on this trial 


js 


| the jury disagreed. Whereupon his honor instantly 


‘*set the verdict aside” and fined them $15 apiece, 
to be paid before the next night to the Young Men's 
Christian Association, for whose benefit the play 
was given. There is only one person in Elmira who 
dares to ‘‘monkey ” with J. Sloat, and he is not there 
to any great extent, and his name is Davy B. The 
performance is said to have been highly successful 
in a financial as well as a histrionic view. Compli- 
mentary tickets should have been sent (with proper 
travelling passes) to the editor of this journal and 
Mr. Frank Lockwood, Q. C., of London. 
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NOTES OF CASES. 





N Flaten v. City of Moorhead, Supreme Court of 
| Minnesota, December 8, 1892, independently of 
but immediately following the description of the 
conveyed premises in a deed containing, without 
any exceptions, the usual covenants of warranty, in 
which deed the grantee was a municipal corpora- 
tion, its successors and assigns, and the expressed 
consideration a nominal sum, was this clause: 
‘Said tract of land hereby conveyed to be forever 
held and used as a public park.” The purpose of 
the conveyance was not stated elsewhere. Held, 
that upon the face of the instrument the municipal- 
ity did not acquire an absolute title in fee to the 
premises. The court said: ‘‘It is not incumbent 
upon us at this time to determine the precise nature 
of the estate conveyed by this instrument, whether 
a mere easement was acquired by the village, or an 
estate on condition or in trust. But we are obliged 
to consider the clause in question in connection 
with the remainder of the deed, and to give it the 
effect intended, if that can be discovered and is 
reconcilable with the main purpose of the parties, 
Whatever may have been the earlier doctrine, it is 
now thoroughly settled that technical rules of con- 
struction are not favored, and must not be applied 
so as to defeat the intention. In modern times they 
have given way to the more sensible rule, which is, 
in all cases, to ascertain and give effect to the in- 
tention of the parties as gathered from the entire 
instrument, Witt v. Railway Co., 38 Minn. 122; 
Grucber v. Lindenmeier, 42 id. 99. It is an im. 
portant rule of construction, applicable to all writ- 
ten instruments, that every word and every clause 
shall, so far as possible, be given some force and 
meaning; and that in case, construing the whole in- 
strument one way, meaning is given to every word 
and clause, while construing it another way some 
portion of the language used is rendered meaning- 
less, the construction which gives force and mean- 
ing to all the language used is, as a rule, to prevail, 
This is upon the presumption that the party making 
the instrument did not use any language except 
what was necessary to make it speak the intention 
of the parties thereto. Robinson v. Railway Co., 59 
Vt. 426. These views were expressed when the 
court was construing a deed wherein the granting 
clause conveyed a fee to the grantee corporation, its 
successors and assigns, but to the description of the 
premises were added the words ‘for the use of a 
plankroad.’ It was held that the grantee took an 
easement only. In the case at bar the language now 
being considered was much more emphatic, and we 
think plainly evinces an intent to limit or qualify, 
or to attach a condition to the grant. The clause is 
detached and independent of that describing the 
tract of land, which was complete in itself, and it is 
without force or meaning unless it reduces the grant 
from an absolute fee to a less estate. It ought not to 
be ignored, and that it is not found in some preceding 
part of the deed would seem of little consequence 
in a common-sense view of the situation. It cannot 





be rejected unless we disregard the modern rules 
for construing all written instruments, and hold 
that because no restriction or condition was placed 
in the granting or the habendum clauses, another 
clause in the conveyance which limits or qualifies, 
or imposes a condition on the estate granted, must 
be cast out and ignored, because misplaced. This 
should not be done, and as was said in Babcock v. 
Latterner, 30 Minn, 417: ‘If there ever were any 
technical common-law rules inconsistent with these 
views, they have not only never been adopted or 
recognized here, but they have been systematically 
disregarded and rejected.’ As to the construction 
and effect of deeds with like clauses, see Fuller v. 
Arms, 45 Vt. 400; Clarke v. Inhabitants of Brook- 
Jield, 81 Mo. 503; Board v. Painter, 102 id. 464; 
Kenworthy v. Tullis, 3 Ind. 96; Watters v. Bredin, 
70 Penn. St. 235. Taking into consideration that 
the grantee was a municipality, and that the ex- 
pressed consideration named in the deed was the 
nominal sum of $1, in connection with the unam- 
biguous language found therein, and to which ef- 
fect must be given, we conclude that upon the face 
of the instrument an absolute title in fee did not 
pass to the village.” See Farnham v. Thompson, 34 
Minn. 331; 58. C., 57 Am. Rep. 59, and note, 63. 

In McGregor v. Auld, Supreme Court of Wiscon- 
sin, December 6, 1892, plaintiff sued for the amount 
due for threshing defendant’s grain. Defendant 
answered by a counter-claim alleging that the en- 
gine was defective and out of repair; that plaintiff, 
in removing it from defendant’s premises as soon as 
the threshing was done, unnecessarily drove and 
directed it close to the new stacks of straw, where 
he negligently stopped and started it, thereby caus- 
ing it to emit an additional amount of fire, which 
was communicated to the stacks, totally destroying 
them, together with a large amount of defendant’s 
other property. J/eld, that the counter-claim stated 
‘*a cause of action arising out of the contract as 
the foundation of plaintiffs claim.” The court 
said: ‘‘It has been a question whether this statute 
of counter-claim has enlarged the civil or common- 
law doctrine of recoupment. In the civil law ‘the 
defendant was permitted to exhibit his claim against 
the plaintiff for allowance, provided it arose out of 
or was incidental to the plaintiff’s cause of action;’ 
and at common law ‘the defendant’s claim for dam- 
ages against the plaintiff was for the violation of 
some obligation imposed by the contract, or some 
dnty imposed by the law in the making of perform- 
ance of it.’ This document of recoupment, as well 
as the counter-claim under the statute, obtains only 
when the plaintiffs cause of action is in contract, as 
in this case. When the plaintiff's cause of action is 


in tort, whether the other clauses of the section — 
— ‘or transaction,” ‘or connected with the subject 
of the action’ — are especially applicable we need 
not inquire. This counter-claim can be sustained 
only because it ‘arose out of the contraet set forth 
in the complaint as the foundation of the plaintiff's 
elaim.’ In this respect recoupment and the counter- 
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claim of the statute are the same. By this test then 
this counter-claim must be sustained, if at all: Did 
the defendant’s cause of action arise out of the con- 
tract between the plaintiff and defendant for the 
threshing of the defendant's grain by the use of his 
steam-engine and threshing machine? It was a part 
of that contract, according to the answer, that the 
plaintiff should use a steam-engine thresher ia every 
respect the best, and with the latest improvements, 
and should not allow sparks or fire to escape to en- 
danger the defendant’s property, and that it should 
be skillfully and carefully used and handled by the 
plaintiff and his men. It is clearly within the con- 
tract that the defendant’s property should not be 
destroyed or injured by fire escaping from the en- 
gine by reason of its imperfect character or want of 
repair, or of the negligence of the plaintiff or his 
men in handling or using it on the defendant's 
farm. This is the gist of the contract in relation to 
the engine the plaintiff was to use. It was at best 
a dangerous machine, and the defendant saw fit to 
place the plaintiff under the severest terms and 
stipulations for his careful use of it, as well as of 
the perfect character of the engine itself. * * * 
It is contended by the learned counsel of the appel- 
lant that the duties and obligations of the contract 
did not extend beyond the mere threshing of the 
grain, or to the use of the engine after it had 
started to leave the ground, The greatest danger 
in the use of the engine, as we have seen, was after 
it had started to leave the ground. This would be 
a most unreasonable limitation of the contract, 
either express or implied. It would cover the 
smallest part only of the ground of danger in the 
character or use of the engine in bringing it upon 
that farm, so covered with valuable and inflamma- 
ble property. Going upon the farm with the en- 
gine, and going away from the farm while it is still 
on it, is clearly within the contract of its character 
and use. The contract provides against the dan- 
gerous character and use of the engine while on the 
farm, and even that would be implied, without ex- 
press contract, fron) the mere use of the machine in 
doing the threshing. We are clearly of the opinion 
that the cause of action set up in the counter-claim 
arose from the contract set forth in the complaint 
as the foundation of the plaintiff's claim, That con- 
tract was to thresh the defendant’s grain with the 
use of this dangerous machine, and do no damage 
by it while it was where datnage could be done by 
it to the defendant’s property. The taking of this 
machine upon the farm and taking it away are nec- 
essury to the performance of the contract, and a 
part of it. ‘Where one hires himself out to doa 
particular work, representing himself as having 
skill therein, if he fails to use such skill, the em- 
ployer may recoup the damages resulting to him 
from such failure to the full amount claimed by the 
employee, in an action to recover for his labor.’ De 
Witt v. Cullings, 32 Wis. 297. This counter-claim 


is sufficiently tested and approved by this case; re- 
coupment and counter-claim being alike when the 
matter recouped arose out of the contract set forth 





in the complaint as the foundation of the action. 
In @. Aultman & Co. v. Case, 68 Wis. 612, the de- 
fendant counter-claimed for loss of time and grain, 
etc., in an action on the note given for a reaper, 
represented to be suitable for the purpose, and 
which was not. In Muth v. Frost, 75 Wis. 166, the 
defendant counter-claimed the value of the ma- 
terials furnished and rendered worthless in an 
action for the contract price for doing the work in 
a careless and improper manner. * * * But the 
liligated question on this appeal is whether the 
matters set up in the answer arose out of the con- 
tract on which the action is brought. The authori- 
ties cited by the learned counsel in analogy to this 
case are not very much aid in determining this 
question. Each case must rest upon its own pecu- 
liar facts. The matters of this counter-claim are so 
clearly within the contract, and arose out of it, that 
authorities are not needed. A kindred question 
however in relation to employees of railway com- 
panies, as to whether an employee is within the 
terms of his contract of employment while coming 
to or going away from his work at a particular 
place, has been decided by this court. In Hwald v. 
Railway Co., 70 Wis. 420, it was held that one em- 
ployed to wipe and take care of engines in the 
roundhouse, who was injured while on his way to 
and distant from the roundhouse to go to his work, 
was within his contract of employment as much as 
when he was actually at work in the roundhouse, 
and that he could not recover because injured by 
the negligence of a co-employee at the time. It 
was held also that the company owed him a duty, 
as an employee, to keep open and safe his passage- 
way to his work over its tracks. The reason given 
would seem to apply to this case. His going and 
coming were incidental to and a means and facility 
of his labor, and necessary ingredients of the con- 
tract of employment. The following cases are cited 
in the opinion as in point: Gilman v. Railroad 
Corp., 10 Allen, 283; Gillshunnon v. Railroad Corp., 
10 Cush. 228; Seaver v. Railroad Co., 14 Gray, 466; 
Ryan v. Railroad Co., 23 Penn. St. 384; Higgins v. 
Railroad Co,, 36 Mo. 418; and many other cases. 
The principle of these causes is the same as in this. 
The going and coming to do certain work in a par- 
ticular place are within the contract to do such 
work.” 
—_——____»—_______. 
WILLS — PERPETUITIES — CONFLICT OF 
LAWS. 





NEW YORK COURT OF APPEALS, NOVEMBER 29, 1892. 


Hore v. BREWER. 


A devise to executors, with a direction to convert into money 
as soon after testator’s decease “as they can conveniently 
do so,” is not an illegal suspension of the power of aliena- 
tion. 

A bequest to foreign trustees on a trust which is valid under 
the law of the trustees’ domicile, where it is to be admin- 
istered, will be enforced in New York, testator’s domicile, 
though the trust is repugnant to the New York statute 
against perpetuities. 

19 N. Y. Supp. 355, affirmed. 
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| we L from Supreme Court, General Term, First 
Department. 

Action to contest the validity of a residuary bequest. 
From a judgment of the General Term (19 N. Y. Supp. 
355) affirming a judgment of the Special Term (15 N. 
Y. Supp. 849) for defendants, plaintiff appeals. 


Vanderpoel, Cuming & Goodwin (Delos McCurdy, of 
counsel), for appellant. 


James Thomson and Robert Hunter McGrath, Jr., for 
respondents. 


O’Brien, J. The general question presented by this 
appeal is the validity of the twenty-sixth or residuary 
clause of the will of Thomas Hope, who died on March 
3, 1890, without issue. The will contains numerous 
bequests to collateral relatives, and to institutions and 
corporations, for charitable purposes. By the residu- 
ary clause all the rest, residue and remainder of the 
testator’s estate was devised and bequeathed to his 
executors and their survivors, in trust for the purpose 
of founding and endowing an infirmary for the care 
and relief of sick and infirm persons, to be established 
at the testator’s native place of Langholm, ia Dumfrie- 
shire, Scotland. The testator directed his executors, as 
trustees, to promptly take all necessary and proper 
steps for procuring the incorporation and organization 
of this infirmary. He further directed that if within 
three years from his decease, and during the lives of 
the two executors and trustees named, or within the 
three years, and during the life of either of them, such 
infirmary was incorporated and organized so as to be 
able to take the bequest, and should, in respect to its 
organization, purposes and plan of management, be 
accepted as satisfactory by the trustees, or the sur- 
vivor of them, then the trustees, or the survivor 
of them, should forthwith, or as soon as practi- 
cable, sell and convert into money all of the said prop- 
erty remaining unsold, and pay over the whole of said 
trust fund or estate to such infirmary, to have and to 
hold forever for its uses and purposes; but if an infir- 
mary, in accordance with these provisions, should not 
be incorporated and organized and be accepted as sat- 
isfactory by the trustees, within three years after the 
testator’s death, and during the life of the trustees, 
then the trustees, or the survivor, and his or their suc- 
cessor or successors, were directed to divide the whole 
of the said trust fund and estate among, and to pay 
it over to, such charitable institutions, then established 
and existing at Langholm, and competent to take the 
sume, as the trustees should decide, and in such pro- 
portions as they or the survivor of them might think 
proper. The testator left both real and personal estate, 
and in asubsequent clause of the will the executors 
were directed to sell the real estate, and, convert the 
same into money, as soon after the testator’s death as 
convenient. The will bears date June 12, 1886, but the 
residuary clause was materially changed and modified 
by subsequent codicils. The first codicil, bearing date 
November 24, 1886, directed that in case the trustees 
should meet with any difficulties or cause of delay in 
incorporating and organizing the infirmary, provided 
for in the will, they were authorized and directed, if 
lawful so to do, to realize the whole of the residuary 
estate, and pay the same over to three trustees in 
Scotland, named in the codicil, for the purpose of es- 
tablishing and maintaining such infirmary, and the 
testator gives directions for the government of the in- 
stitution and the investment of the fund. It is not 
necessary to make further reference to this‘codicil, as it 
was substantially abrogated by another bearing date 
October 24, 1888, and which furnishes the principal 
ground for this controversy. 

The twenty-sixth or residuary clause of the will, as 
well as the first codicil, in so far as they relate to the 








founding and endowment of the infirmary in Scot- 
land, were also changed and modified by this second 
codicil by substituting the following provision: ‘‘In- 
stead of said institution being founded and endowed 
by said trustees in the manner therein mentioned, | 
direct them, as soon after my decease as they can con- 
veniently do so, to realize all the rest, residue and re- 
mainder of my said property and estate so bequeathed 
tothem, and to pay, assign and make over the whole pro- 
ceeds thereof, when and as realized, to and in favor of 
William Elphinstone Malcolm, * * * George Max- 
well, * * * and Robert Smellie, residing in Lang- 
holm aforesaid, * * * as trustees and in trust, to 
the end tbat they may apply the same in founding, 
endowing and maintaining an institution for the care 
or relief of sick or infirm persons to be established and 
located at Langholm, my native place, * * * and 
to be called ‘The Thomas Hope Hospital.’”’ These 
Scotch trustees and their successors are made perpet- 
ual governors of the hospital, and are directed and em- 
powered to apply the funds to be received by them 
from the executors to the erection, completion and 
organization of the hospital, and provision is made in 
great detail with respect to the investment of the fund 
and the application of the income. Power is also ex- 
pressly conferred upon the governors of the institu- 
tion to enact statutes and by-laws for its government, 
and to change or modify them, at their pleasure 
whenever in their judgment the object of the charity 
would be promoted thereby. 

The particular beneficiaries of the trust, or the per- 
sons to be received and cared for in the hospital, are 
described by the testator in the codicil in the follow- 
ing language: ‘‘And [ recommend and appoint the 
preferences of admission to the said hospital to be as 
follows, viz.: First, sick or infirm persons natives of 
and resident in the said town of Langholm, or the 
parish of Langholm, or such other parishes in the 
county of Dumfries as the said governors and trustees 
in Scotland may from time to time select and deter- 
mine; second, sick or infirm persons, natives of or 
resident in said town or parishes as aforesaid; and I 
declare that the said governors and trustees in Scot- 
land shall be the sole judges as to the eligibility of the 
persons to be admitted to the said hospital and bene- 
fits thereof, or to participate in this endowment, and 
shall likewise be the sole judges when any such sick or 
infirm person shall cease to be an inmate of said hos- 
pital, or be recipient of the funds of the endowment; 
and I empower the said governors and trustees in 
Scotland, at their discretion, and if the funds will ad- 
mit thereof, to give and afford out of said revenues 
such assistance as they may think suitable to such 


| sick, infirm or aged persons in reduced circumstances, 





natives of or resident in the said town of Langholm, 
or parishes as aforesaid, as they may judge to be 
proper objects of this endowment, without the neces- 
sity of their being admitted to the said hospital.” 

The scheme of the original will contemplated the 
foundation, endowment and management of the hospi- 
tal by the executors as trustees. The codicil required 
the executors to convert the residuary estate into 
money, and pay the same over to the Scotch trustees, 
who were empowered to establish the institution and 
administer the charity. It has been found as a fact by 
the trial court, and is not now disputed, that this dis- 
position of the residuary estate contained in the resid- 
uary clause of the will, and in the secoiad codicil, is 
perfectly valid under the laws of Scotland. The for- 
eign trustees are competent to take the fund and to 
administer the trust under Scotch law. The power 
and duty of the executors to convert the estate into 
money is thus expressed by the testator immediately 
following the residuary clause: *‘1t is my will that my 
executors hereinafter named, as soon as may be con- 
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veniently done after my death, shall sell and convert 
into money all the real estate, of every name or nature, 
aud wheresoever situated, of which I shall die seized, 
possessed or entitled unto; and [I hereby authorize.and 
empower my said executors, and the survivor of them, 
to sell and dispose of said real estate at public or pri- 
vate sale at such time or times, and in such parcels, 
and upon such terms, and in such manner, as to them 
shall seem meet.”’) This provision of the will operates 
to convert the real estate, of which Thomas Hope died 
seized, into personalty, and subjects it to the opera- 
tion of the rules of law governing the devolution of 
personal property. Moncrief v. Ross, 50 N. Y. 431; 
Power v. Cassidy, 79 id. 602; Vincent v. Newhouse, 83 
id. 505; Asche v. Asche, 113 id. 252; Fraser v. Trustees, 
124 id. 479; Underwood y. Curtis, 127 id. 523; Lent v. 
Howard, 89 id. 169; Bisp. Eq., §$ 311, 312. 

The plaintiff is the nephew of the testator, and one 
of the legatees under the will, and he brings this action 
to set aside as void the disposition of the residuary 
estate, contained in the twenty-sixth clause and the 
codicils, on the ground that the several provisions for 
the establishment of the infirmary or hospital are too 
indefinite and uncertain in their subjects and objects, 
and unlawfully suspend the power of alienation of real 
estate and the absolute ownership of personal prop- 
erty. The courts below have, in ail respects, sustained 
the validity of the will and codicils, and the plaintiff 
alone appeals from the judgment. Although it ap- 
pears that when the testator made the final provision 
contained in the second codicil for the establishment 
of a charity in his native place, he was temporarily re- 
siding at that place in Scotland, yet it is found that at 
the time that the will and codicils were executed he 
was domiciled in this State, and the will has been 
proved and established here. The scheme of the tes- 
tator, as outlined in the residuary clause of the will, 
contemplated the creation of a corporation to hold the 
property and administer the charity, but in the second 
codicil the execution of the trust through a corpora- 
tion to be created in the future seems to have been 
abandoned. The testator there finally provided that 
the Scotch trustees named should take and hold the 
fund, and apply it as trustees to the erection of proper 
buildings, upon land already purchased by the testator 
and conveyed to them as trustees, and to the furnish- 
ing of the same in a manner suitable for the purposes 
of the institution, and the income of the balance to be 
applied to the maintenance of the same. The three 
trustees and their successors in perpetuity were to be 
the governors and managers, and as such they were to 
hold and own the property for the purposes of the 
trust. The functions of the two executors with re- 
spect to the fund were administrative merely. They 
were to pay the debts and legacies and pay the residu- 
ary fund over to the Scotch trustees, and then their 
powers and duties terminated. Henceforth both the 
title and management of the fund was conferred by 
the will and codicil upon the foreign trustees. [am 
unable to see how the vesting of the estate was post- 
poned, or the absolute ownership suspended, in conse- 
quence of any power or duty conferred upon the ex- 
ecutors for any period of time whatever. The payment 
of the bequest of the residuary estate to the trustees 
in Scotland was to be made by the executors as soon 
and when the same was converted into money. The 
fact that such conversion might require a period of 
time, not measured by lives, does not create an unlaw- 
ful perpetuity. It was said in Robert v. Corning, 89 
N. Y. 228, that such result is accomplished only when 
there are no persons in being by whom an absolute fee 
in possession can be conveyed, and that a discretion- 
ary power conferred upon executors, with respect to 
the time of sale, did not suspend the power of sale or 
the absolute ownership. It was within the legal power 





of the executors to convert the whole estate into 
money the day after their appointment and qualifica- 
tion, and to pay over the residuary fund to the foreign 
trustees, and this fact would seem to constitute a suf- 
ficient answer to the contention that the absolute 
ownership was suspended, by reason of any power or 
duty conferred upon the executors. Reference has al- 
ready been made to the language of the will and codi- 
cil, wherein the testator undertook to specify and de- 
fine the persons who were to be the recipients of his 
charity or the beneficiaries of the trust. There is no 
defined beneficiary either named or capable of being 
ascertained within the rules of law applicable to such 
cases in order to constitute a valid testamentary trust 
under the law of this State. The words “sick, infirm 
or aged persons in reduced circumstances,” within a 
certain town or parish, or within such other towns and 
parishes, in a certain county, as the governors of the 
institution might from time to time select and deter- 
mine, are entirely too vague and indefinite to satisfy 
the rule, with respect to the beneficiaries of a trust, 
which prevails in this State. Fosdick v. Town of 
Hempstead, 125 N. Y. 581; Holland v. Aleock, 108 id. 
312. The principle upon which this rule is founded, or 
at least one of the reasons for the rule, is that such a 
trust is incapable of enforcement, and in some of the 
causes there was no trustee competent to take. Here 
however the trustees are competent to take and hold 
the fund, and the execution of the trust does not de- 
pend upon the will of the trustees, but upon the law 
of the country where the testator directed the fund to 
be used, and the power of its courts over the trus- 
tees in the application and management of the prop- 
erty. The fund can lawfully be held, and the‘will of 
the donor fully carried out, at the place where he in- 
tended to found the charity, and in the manner pre- 
scribed by him. 

This brings us to the important question in this case, 
whether the courts of this State are required in such a 
case to interpose our own laws with respect to the 
requisites of a valid testamentary trust in order to de- 
feat the disposition which the testator bas made of his 
property, and which is perfectly valid where he in- 
tended the gift to take effect. In the great variety of 
cases bearing upon the validity of trusts of this char- 
acter, and in the manifold aspects in which questions 
growing out of such dispositions of property have 
arisen and been presented to the courts, it is not per- 
haps surprising that in some of the opinions of the 
courts dicta, expressed in general language, may be 
found giving support to the plaintiffs contention. But 
I have not been able to find any well-considered case, 
in which the question was directly involved, where a 
gift to a foreign charity in trust, contained in a valid 
testamentary instrument, bas been held void, where 
there was a trustee competent to take and hold, and 
the trust was capable of being executed and enforced, 
according to the law of the place to which the prop- 
erty was to be transmitted under the will of the 
donor. The law of this State inhibiting the creation 
of trusts not expressly authorized by statute, and the 
suspension of the power of alienation of real estate, 
and the absolute ownership of personal property, is 
founded upon a public policy of our own. It was said 
of the English statute of mortmain that its object was 
political, and intended to have but a local operation. 
It was enacted to prevent what was deemed a public 
mischief, and not to regulate, as between ancestor and 
heir, the power of disposing by will, or to prescribe, 
as between grantor and grantee, the forms of aliena- 
tion. It isan incident only, and with reference toa 
particular object, that the exercise of the owner’s 
dominion over the property is abridged. The re- 
straints which the statutes imposed upon owners of 
property bad reference to a mischief existing in Eng- 
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land only. Attorney-General v. Stewart, 2 Mer. 143. 
Statutes of a kindred nature, enacted in this State and 
in the various States of the Union, whatever their 
form, were intended to operate within and promote 
the welfare of the people of each particular State, and 
it was not contemplated that they should have any ex- 
tra-territorial effect. It is not a matter of any public 
concern whatever to this State whether the personal 
property of a person domiciled here shall pass to his 
heirs or next of kin in a foreign country, or to trustees 
in trust for charity residing there, or even to a foreign 
corporation for purposes of charity. Vansant v. Rob- 
erts, 3 Md. 119. 

Our law with respect to the creation of trusts, the 
suspension of the power of alienation of real estate, 
and the absolute ownership of personal, was designed 
only to regulate the holding of property under our 
laws and in our State, and a trust intended to take ef- 
fect in another State, or ina foreign country, would 
not seem to be within either its letter or spirit. Whena 
citizen of this State, or a person domiciled here, makes 
agift of personal estate to foreign trustees for the pur- 
pose of a foreign charity, our courts will not interpose 
our local laws with respect to trusts and accumulations 
to arrest the disposition made by the owner of his 
property, but will inquire as to two things: First, 
whether all the forms and requisites necessary to con- 
stitute a valid testamentary instrument, under our 
law, have been complied with; and second, whether 
the foreign trustees are competent to take the gift, for 
the purposes expressed, and to administer the trust 
under the law of the country where the gift was to take 
ellect; or, as Judge Rapallo stated the rule with re- 
spect to gifts to charity generally, the inquiry is 
‘‘whether the grantor or devisor of a fund designed 
for charity is competent to give, and whether the 
organized body is endowed by law with capacity to re- 
ceive and to hold and administer the gift.””. Holland 
v. Aleock, 108 N. Y. 337. In this case the testator was 
unquestionably competent to give, and did make the 
gift under all the forms and requisites necessary to 
constitute a valid testamentary disposition. So were 
the trustees to whom the gift was made competent to 
take and administer it, under Scotch law, and the only 
question is whether we must defeat the gift and frus- 
trate the intentions of the testator because he neglected 
to observe in all respects the rules of our local law 
with regard to the creation of trusts and perpetuities. 

Unless we are concluded upon this question by es- 
tablished principles of law, there is no reason growing 
out of the facts surrounding the case, or founded 
upon public policy, for diverting the property into 
channels not contemplated by the testator. It is no 
doubt true that the validity of a disposition of per- 
sonal property at the domicile of the owner is gen- 
erally the test of its validity in other jurisdictions. 
But this rule, | apprehend, only requires compliance 
with forms and with principles of law generally or 
universally recognized as essential to the transfer or 
trausmission of property. If personal property is dis- 
posed of by will, and in trust for charity, to take effect 
in another country, no good reason is apparent for in- 
sisting that a full compliance with the local law of the 
domicile, with respect to the form or duration of the 
trust, or the definition of the beneficiaries, is necessary 
to the validity of the disposition. Such laws are not 
generally regarded as limitations upon the power of 
the owner to transfer or transmit the property, but 
regulations applicable to the holding of property in 
the particular community, founded upon political or 
social considerations. In Cross v. Trust Co., 131 N. 


Y. 330, we held that a disposition of personal property 
by will and in the form of atrust, to be executed in 
this State, made by a person domiciled in another 
State, vali@ at the place of the domicile, was valid 





here, though the absolute ownership of the property 
was suspended for a period longer than is permitted 
by our statute. The principal ground of that decision 
was that our courts were required, under the doctrine 
of comity, to recognize a disposition of personal prop- 
erty made in another State as valid, if valid there, and 
not in its nature unlawful, or against public policy. In 
the creation of the trust our statute in regard to per- 
petuities was disregarded, but we held that it did not 
apply to a will made by a person who was domiciled 
in another State. In order to sustain this will we 
must go astep further and hold another, but a kin- 
dred proposition, namely, that a disposition of per- 
sonal property made in this State, by a competent tes- 
tator, ina valid testamentary instrument, to trustees 
in a foreign country, for the purposes of a charity to 
be established in tbat country, is valid, although not 
in compliance with our statute or the rules of law in 
force here in regard to trusts and perpetuities, provid- 
ing it is valid by the law of the place where the gift is 
to take effect, and which governs the trustees and the 
property when transmitted there. If our statute, as I 
have attempted to show, does not apply to such a case, 
then there is nothing in the way of the validity of such 
a disposition of property. The question has been often 
referred to in this court, and though the precise ques- 
tion was not involved, the expressions of opinion are 
in favor of sustaining this will. In the leading case of 
Chamberlain y. Chamberlain, 43 N. Y. 424, Allen, J., 
discussing the question, said: ‘The courts of this 
State will not administer a foreign charity, but they 
will direct money devoted to it to be paid over to 
the proper parties, leaving it to the courts of the State 
within which the charity is to be established, to pro- 
vide for its due administration and for the proper ap- 
plication of the legacy. Hill Trustees, 468; 2 Story Eq. 
Jur., § 430; Provost, ete., of Edinburgh v. Aubery, 
Amb. 236; Burbank v. Whitney, 24 Pick. 154; Attor- 
ney-General v. Lepine, 2 Swanst. 181. * * * “A 
gift by will of acitizen of this State to a charity or 
upon a trust to be administered in a sister State which 
would be lawful in this State, the domicile of the 
donor, would not be sustained if it was not in accord- 
ance with the laws of the State in which the fund was 
to be administered. Bequests in aid of foreign chari- 
ties, valid and legal in the place of their existence, 
will be supported by the courts of the State in which 
the bequests are made. Hill Trustees, 457. If the 
legatee, whether a natural or an artificial person, and 
whether he takes in his own right or in trust, is capa- 
ble, by the law of his domicile, to take the legacy in 
the capacity and for the purposes for which it is given, 
and the bequest is in other respects valid, it will be 
sustained irrespective of the law of the testator’s 
domicile. * * * It isno part of the policy of the 
State of New York to interdict perpetuities or gifts in 
mortmain in Pennsylvania or California. Each State 
determines these matters according to its own views of 
policy or right, and no other State has any interest in 
the question, and there is no reason why the courts of 
this State should follow the funds bequeathed to the 
Centenary Fund Society to Pennsylvania to see whether 
they will be there administered in all respects in strict 
harmony with our policy and our laws. The question 
was before the court in Fordyce v. Bridges, 2 Phil. Ch. 
497, upon the bequest of a fund in England to be in- 
vested in a Scotch entail. Lord Cottenham says: * An 
objection was made that the bequest of a fund, to be 
invested in a regular Scotch entail, was void as a per- 
petuity. The rules acted apon by the courts of this 
country, with respect to testamentary disposition 
tending to perpetuities, relate to this country, only. 
What the law of Scotland may be upon such a subject 
the courts of this country have no judicial knowledge, 
nor will they, I apprehend, inquire. The fund being 
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to be administered in a foreign country is payable 
here, though the purposes to which it is to be applied 
would have been illegal, if the administration of the 
fund had been to take place in this country. This is 
exemplified by the well-established rule in cases of be- 
quests within the statute of mortmain. <A charity 
legacy void in this country under the statute of mort- 
main is good and payable here, if for a charity in Scot- 
land.’ To the same effect is Vansant v. Roberts, 3 
Md. 119." 

In the case of Manice v. Manice, 43 N. Y. 303, Judge 
Rapallo, discussing the validity of a bequest by u per- 
son domiciled in this State to Yale College, said: 
“The direction to pay to the treasurer is a good gift to 
the college, the college having been shown to be capa- 
ble of taking. Emery v. Hill, 1 Russ. 112; De Witt v. 
Chandler, 11 Abb. Pr. 459; Hornbeck v. Society, 2 
Sandf. Ch. 133. The college is a foreign corporation, it 
being authorized by the laws of its own State to take- 

* * *” After discussing the question whether the 
words of the will were sufficient to create a trust, the 
learned judge continued: ** These are questions how- 
ever which must necessarily be determined by the 
courts of the State in which the corporation legatee is 
situated. The fund is to go there and be there admin- 
istered. The will of the testator, so far as the courts 
of this State can act upon it, is fully executed when the 
money is paid to the proper officer of the foreign cor- 
poration; and there is no law of this State prohibiting 
gifts to sach foreign corporation. Though the laws of 
the State of that corporation may permit to hold and 
administer property in perpetuity, or to accumulate it, 
the local policy of this State upon that subject is not 
interfered with by allowing property of our citizens to 
pass to such foreign corporation, and be administered 
by it in such foreign State according to its own laws, 
Fordyce v. Bridges, 10 Beay. 105; 2 Phil. Ch. 497; Van- 
sant v. Roberts, 3 Md. 119; Chamberlain v. Chamber- 
lain, 43 N. Y. 424.” 

The same doctrine was approved in the subsequent 
case of Despard v. Churchill, 53 N. Y. 192, and prop- 
erty in this State of a testator in California was remit- 
ted to that State, to be administered under the will, 
notwithstanding it was devoted to the purposes of a 
trust which would have been unlawful in this State, 
though valid there. We have recently held that a be- 
quest of the residuary estate of a testator domiciled 
here to a municipality in the German empire was valid, 
it appearing that the municipality had capacity by ine 
law of the place to take and hold the gift. Ju re Huss, 
126 N. Y. 587. See also Kerr v. Dougherty, 79 id. 327; 
Hollis v. Seminary, 95 id. 166. 

We have examined the cases cited by the learned 
counsel for the plaintiff in support of his contention. 
They contain general expressions of the rule that a 
testamentary disposition of property invalid at the 
domicile of the owner is invalid everywhere, and in- 
deed this rule is stated in some of the cases to which I 
have referred, and as a general principle cannot be 
questioned. But when it is said that such a disposi- 
tion is invalid everywhere if invalid at the domicile, 
the rule refers to some defect in the execution of the 
instrument, the capacity of the testator, the legal con- 
struction of the instrument, the form or object of the 
disposition, and not to the non-compliance, in framing 
the terms of the trust, with a local statute or rule of 
law regulating the holding of property by the citizens 
of the State or country where the will was made, and 
which had no extra-territorial force. Perhaps the 
strongest case in support of the plaintiff's view is that 
of Bascom v. Albertson, 34 N. Y. 587. In that case 
there was a bequest of the residuary estate by a testa- 
tor in this State to five unnamed persons as trustees, 
to be appointed by the Supreme Court of the State of 
Vermont, to found and establish an institution in that 





State for the education of females. This bequest was 
held to be void. The discussion in this court pro- 
ceeded almost entirely upon the question whether it 
could be sustained under the English doctrine of 
charitable uses sanctioned by a majority of the court 
in Williams v. Williams, 8 N. Y. 525, and it was held 
that it could not. ‘The case differs from the one at 
bar in at least one important particular. The testator 
failed to appoint trustees competent to take, and it 
did not appear that those appointed by the action of 
the judges of the Supreme Court of Vermont could 
take or hold, or that the trust could be administered 
under the laws of that State. Besides the views ex- 
pressed in the prevailing opinion, in so far as they are 
in conflict with the judgment now under review, must 
be deemed to be modified by the subsequent cases of 
Chamberlain v. Chamberlain, Manice v. Manice and 
Despard v. Churchill, supra. Our conclusion is that, 
even if it be assumed that the bequest of the residuary 
estate to the Scotch trustees, in trust for the purpose 
of founding and maintaining the hospital, should be 
held void under our law for the reason that the abse- 
lute ownership of personal property is unlawfully sus- 
pended, or that the beneficiaries of the trust are not 
sufficiently specified or defined, still that does not ren- 
der the disposition invalid, as these objections do not 
apply to a gift in trust to be administered in Scotland 
and perfectly valid there. This result, I think, is in 
harmony with the general tendency of courts to sus- 
tain testamentary dispositions of property when it 
fairly can be done under the rules of law, and in ac- 
cordance with principles of enlightened justice. 

The judgment should therefore be aflirmed with 
costs to the executors, the foreigu trustees and the 
plaintiff, payable out of the estate. 

All concur. 
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MUNICIPAL CORPORATIONS — POWER TO 
REGULATE “FIRE LIMITS.”’ 
CONNECTICUT SUPREME COURT OF ERRORS, JUNE 
30, 1892. 
Pratt v. BorouGu of LITCHFIELD. 





The Litchfield borough charter (2 20) which provides that 
‘*the burgesses are empowered * * * to provide 
adequate protection against fire,’ does not authorize the 
enactment of a by-law establishing “fire limits,’ within 
which *‘ all new buildings or extensions of buildings shall 
be constructed of brick, stone, iron or concrete, with fire- 
proof roof, on plans to be approved of by the bur- 
gesses.”" 


we IN by Seth Pratt against the borough of Litch- 
field for the repeal of certain of defendant’s by- 
laws. From the decree entered plaintiff appeals. 


J. T. Hubbard and W.S. Judd, for appellant. 
G. A. Hickox and A. D. Warner, for appellee. 


TORRANCE, J. The charter of the borough of Litch- 
field provides that the burgesses thereof may pass by- 
laws or ordinances pursuant to the powers given them 
in the charter. It also provides that ‘* the Superior 
Court for the county of Litchfield may, on due notice 
to said burgesses and rehearing, repeal any by-law 
which it shall deem unreasonable, or contrary to the 
laws or Constitution of this State or of the United 
States.” This is a proceeding brought under the pro- 
vision of the charter just recited, for the repeal of 
two certain by-laws passed by the burgesses of the 
borough. The first of the by-laws complained of reads 
as follows: ‘ Be it, and it is hereby, ordained that no 
building shall be erected within the limits of the bor- 
ough of Litchfield, except upon such plans as shall 
have been submitted to and approved by the board of 
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burgesses of said borough, and be it further ordained 
that the penalty for each and every violation of this 
ordinance shall be fifty dollars.’”” This was passed in 
1886, and will be hereafter referred to as the by-law of 
that year. The other by-law complained of fixed cer- 
tain “fire limits,’ so called, in the borough, within 
which part of the borough it was ordained “that no 
wood or frame building shall be erected in or moved 
upon it,” but that ‘all new buildings or extensions of 
puildings therein shall be constructed of brick, stone, 
iron or concrete, with fire-proof roof, upon plans to be 
approved of by the burgesses.’ This by-law took 
effect on the 23d day of April, 1891, and will be here- 
after referred to as the by-law of that year. Section 
3 of the last-mentioned by-law reads as follows: ‘In 
case any building shall be erected, extended or moved 
within said limits, in violation of the provisions of 
this ordinance, after notice as provided in the second 
section hereof, any person who shall maintain or oc- 
cupy said building or extension of any building within 
said limits shall be fined fifty dollars foreach and every 
month during which he shall continue such mainte- 
nance or occupation.” The plaintiff claimed the re- 
peal of the by-law of 1886 0n the ground that it was 
unreasonable. He claimed the repeal of the by-law of 
1891 for one reason, among others not necessary to be 
stated here, that the burgesses had no power under 
the charter to pass the by-law. In his complaint the 
plaintiff also asked that the warden and burgesses be 
enjoined from interfering with or bindering him in 
the completion of a certain building of his, but as the 
right to any relief save by way of repeal of the by-laws 
was waived by the plaintiffon the trial, and this was 
the only relief the court attempted to give, we 
may regard the complaint simply as one for such re- 
lief only. 

Before coming to the questions raised Cirectly upon 
the record, it will be well to consider for a moment 
just what powers are given to the Superior Court un- 
der the borough charter with reference to the repeal of 
by-laws or ordinances passed by the burgesses. 

Omitting this consideration. ] 

Passing now to the questions directly raised upon the 
record, we deem it necessary to consider only one of 
them specially, and that is the one contained in the 
first reason of appeal. It clearly appears from the rec- 
ord that one of the claims insisted upon by the plaintiff 
in the court below was that the burgesses had no 
power to pass the by-law of 1891. This claim was 
made in the seventeenth paragraph of the substituted 
complaint, which was demurred to,and the demurrer 
sustained, on the ground that the charter did confer 
such power, and this is assigned for error in the first 
reason of appeal. The question then is whether the 
burgesses, under the charter, had the power to pass the 
by-law of 1891. From the charter itself it is quite evi- 
dent that the power in question must be sought for, 
and must be found, if it exists at all, in the seven- 
teenth, twentieth and twenty-first sections of the 
charter. The twenty-first section may be laid out of 
consideration, for it simply gives the power to pass 
by-laws or ordinances in pursuance of the powers given 
elsewhere inthe charter. So that this power must be 
conferred, if at all, by the seveuteenth and twentieth 
sections, singly or combined. These sections read as 
follows: ‘*Sec. 17. The burgesses shall have power to 
appoint fire wardens, to organize a fire department 
and to purchase fire engines, fire hooks, ladders and 
other proper machines and implements for extinguish- 
ing or preventing the spread of fire. They may ap- 


point officers of such department, and regulate the 
mode in which buildings shall be secured against fire, 
and may regulate or forbid the keeping and use of 
dangerous and explosive substances of all kinds; may 
regulate the erection and use of steam boilers, and may 





regulate or prevent the use of buildings for bakeries, 
tallow chandlers’ business or blacksmithing, or any 
other business which may expose the borough to dan- 
ger from fire; may construct and maintain hydrants, 
reservoirs, pumps, cisterns and wells, and may ap- 
point inspectors who shall be empowered to enter all 
buildings, premises and dwellings in the borough, to 
see whether the by-laws and ordinances of the bur- 
gesses for protection against fire have been complied 
with.” “Sec. 20. The burgesses are empowered to 
prohibit, restrain, license or regulate all sports, exhi- 
bitions, public amusements and billiard and bowling 
rooms within the borough; to provide places for hold- 
ing borough meetings; to take bonds of borough offi- 
cers; to provide for the measurement and inspection 
of wood, coal and produce brought in for sale; to pro- 
hibit tumultuous and disorderly disturbances and 
noises; to regulate the compensation of borough offi- 
cers, provided that no burgess shall receive any salary 
or pay for service as such burgess; to license and reg- 
ulate peddling and public auctions; to prevent or reg- 
ulate the use of any premises or building for the pur- 
pose of carrying on any trade, business or manufacture 
which in their opinion shall be prejudicial to the pub- 
lic health, increase the danger from fire or cause un- 
reasonable annoyance to those living or owning prop- 
erty in the vicinity, and to prescribe the hours within 
which saloons and other places in which spirituous 
and intoxicating liquors are sold or reputed to be sold 
may be kept open; to prevent cruelty to animals; to 
inspect all produce or articles of food or drink offered 
for sale, and in general to provide adequate protection 
against fire, and to pass suitable police and health reg- 
ulations in said borough.” 

From an inspection of these sections it is quite clear 
that the power in question is not, in express terms, 
given in either of them. It is equally clear, we think, 
that it is not conferred by fair implication in section 
17. The provisions of that section extend to the whole 
borough, and not to any special portion of it. It pro- 
vides in detail for a fire department, for apparatus, ap- 
pliances and means of all kinds for extinguishing fires, 
including «a supply of water for that purpose, and for 
certain specified means and methods for preventing 
the occurrence of fires. It is plain that the main ob- 
ject of the section is to prevent, as far as possible, the 
occurrence of fires in the buildings of the borough 
then or thereafter to be erected, and to provide means 
and methods and appliances for extinguishing such 
fires. It contains no hint of a power to forbid the 
erection of wooden buildings, or to cause their re- 
moval, in order to prevent as far as possible the occur- 
rence of fires, and the specific powers therein given for 
this latter purpose exclude the idea that other powers, 
not so specified, were intended to be given. In short, 
there is nothing in section 17 that can fairly be con- 
strued as conferring upon the burgesses the power to 
pass the by-law of 1891. Indeed, on the argument, it 
was hardly if at all claimed that it could be so con- 
strued. The main contention on the part of the bor- 
ough was that the power was conferred by section 20, 
in the words, ‘‘ the burgesses are empowered * * * 
to provide adequate protection against fire.” Quite a 
number of authorities are cited upon the brief in be- 
half of the borough to show that words of the same or 
nearly similar import as the words above quoted have 
been held to confer the power to pass an ordinance or 
by-law like the one here in question. We have no oc- 
casion to dissent from or criticise the authorities thus 
cited. 

The question now is one of construction, and in the 
solution of such a question so much depends upon cir- 
cumstances special to each particular case in hand that 
decided cases are seldom of much assistance directly, 
although they may be quite valuable as hints and 
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guides in correctly applying rules of construction, or 
as containing correct statements of those rules. Per- 
haps it may not be out of place here to advert to one 
or two of the general rules of construction applicable 
to the present case. In the first place a municipal cor- 
poration can exercise no power which is not in ex- 
press terms or by fair implication conferred uyon it. 
Thomson v. Lee Co., 3 Wall. 327; Minturn v. Larue, 
23 How. 435; Willard v. Borough of Killingworth, 8 
Conn. 247; City of Bridgeport v. Housatonic R. Co., 
15 id. 475. In the next place, any doubt or ambi- 
guity arising out of the terms used by the Legislature 
must be resolved in favor of the public. Minturn v. 
Larue, supra; Suth. Stat. Const., § 380, and cases cited 
in foot-note. Restrictions on the building or repair- 
ing of wooden structures in the populous part of a 
city, commonly designated as ‘fire limits,’’ are inva- 
sions of private right, and are to be strictly confined 
to their literal import. Suth. Stat. Const., § 367; Booth 
v. State, 4 Conn. 65. Lastly, the words of the charter, 
from which it is claimed the power in question is 
granted, must be construed in connection with the en- 
tire charter, and in view of the general legislation in 
our State in matters of this kind. So far as we are 
aware general language like that here in question has 
never, by the profession or by the Legislature, been 
deemed sufficient to confer authority to establish fire 
limits. So far as we know in this State the right to 
establish fire limits has been exercised only in cases 
where such power has been expressly conferred. This 
of course ought not to control ina question of con- 
struction, but in ascertaining the legislative intent, 
in a given case, it is entitled to some considera- 
tion. 

Coming now to the more particular consideration of 
the clause in question, we observe that even if it stood 
alone, in a section by itself, to construe it as conferring 
power to establish fire limits would be a very forced 
construction. It would be opposed to the fair, 
natural meaning of the words employed. They natur- 
ally import just what the burgesses are empowered to 
do in section 17. If this clause is to be construed as 
the borough claims, then section I7is entirely super- 
fluous and unnecessary, for under it the burgesses can 
do all that section 17 empowers them to do and very 
much more. Again, when the power to establish fire 
limits has been expressly granted by the Legislature, 
it has been customary in the charter to set some limits 
to the exercise of such an important power; but if in 
the case at bar these general words confer such a power, 
it is given practically without limits, save the discre- 
tion of the burgesses, tempered perhaps to some slight 
extent by the power of repeal vested in the Superior 
Court. Under such aconstruetion the burgesses could 
not only prohibit the erection of wooden buildings 
within any part of the borough, but they could cause 
any such buildings erected long before the passage of 
the by-law to be destroyed or removed, perhaps at the 
expense of the borough, if in their judgment adequate 
protection against fire demanded their destruction or 
removal. Indeed it is difficult to see why they might 
not prohibit absolutely the erection of any kind of a 
building in some parts of the fire limits for the same 
reasou. A construction that leads to such consequen- 
ces is not to be adopted if any more reasonable one is 
possible. We think it quite clear that a more reason- 
able construction can be and should be given to these 
words. They do not stand alone in a section by them- 
selves. They are to be read and understood in con- 
nection with the other parts of the charter, which em- 
power the burgesses to deal with the occurrence of 
fires. In section i7 the Legislature had dealt very 
fully and in detail with this matter. It had in that 


section, in express words and very clearly, given to 
the burgesses such power in this respect as it saw fit to 





confer. It had also in other sections conferred on 
them very fully the power to deal with garbage, filth 
and all matters injurious to health. In section 20 
quite a number of minor matters are provided for, and 
at the end, as a sort of omnibus clause, come the 
words, ‘‘and in general to provide adequate protection 
against fire, and to pass suitable police and health reg- 
ulations in said borough.’ We think this clause, * to 
provide adequate protection against fire,” is to be read 
as if it stood at the end of section 17. When thus read 
it cannot fairly be regarded as an additional and fur- 
ther grant of power, not already given in the section, 
but as an amplification or enlargement, if necessary, 
of the specific powers therein given. The generality 
of the words is thus restrained by what precedes them. 
Such aconstruction brings this clause into harmony 
with the other parts of the charter, gives it all the 
force to which it is fairly entitled and avoids the con- 
sequences to which reference has already been made. 
For these reasons we think the burgesses had no power 
to pass the by-law of 1891, and that the court below 
ought to have so held, and to have overruled the de 
murrer. 

Furthermore, on the principles already laid down, 
the judgment below is erroneous in another respect. 
The court below found the third section of the by-law 
of 1891 to be unreasonable because it was made appli- 
cable even to those who might only occupy a building 
erected contrary to the provisions of the by-law. The 
court thereupon, instead of repealing the by-law or the 
section, in effect amended it by striking out the words 
“occupy ’’ and ‘“‘oceupation.” This was in effect mak- 
ing a new section, not repealing the old one com- 
plained of. This point is not assigned for error, but 
under the circumstances we think we are at liberty to 
notice it, and we ought to do so. 

In view of what has been here said it is unnecessary 
to notice the other points assigned for error. The 
judgment of the court below is erroneous and it is re- 
versed. 

The other judges concurred. 

[See note, 29 Am. Rep. 347.) 
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DAMAGES — PUNITIVE — RESPONSIBILITY 
OF CORPORATION FOR WILLFUL TORT OF 
ITS SERVANT. 

NEW YORK COURT OF COMMON PLEAS, GENERAL 

TERM, DECEMBER, 1892. 


DONIVAN V. MANHATTAN Ry. Co. 

A carrier corporation is not liable in punitive damages for an 
assault and battery by its servants on a passenger, unless 
the corporation authorize or ratify the tort, or wrongfully 

, employ or retain the servant. 

When the evidence as to a fact is conflicting, it is error so to 
charge as to give the jury to understand that they may 
find the fact on the testimony of the plaintiff’s witnesses 
alone. 


PPEAL from a judgment on a verdict, and froman 
order denying a new trial. 

Action for injuries inflicted on plaintiff by defend- 
ant’s servants in ejecting him from the platform of 
defendant's railway. Plaintiff had a verdict ia the sum 
of $16,000. 


Edward C. James, for appellant. 
Michael H. Cardozo, for respondent. 


Pryor, J. Assuming the aspect of the case most 
favorable to the plaintiff as presented by the plead- 
ings and proofs, he has recovered a judgment against 
the defendant for a willful injury by itsservants while 
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he sustained to it the relation of passenger. Dwinelle 
vy. R. Co., 120 N. Y. 117; Carpenter v. R. Co., 97 id. 
494; Stewart v. R. Co., 90 id. 588. The validity of the 
judgment is challenged by many exceptions, of which 
two only need be subjected to consideration. 

In compliance with a request of the plaintiff the 
judge charged: “If the jury find that the plaintiff, at 
the time he was ejected from the platform, was not 
committing any breach of regulation or other miscon- 
duct, and was not intoxicated, they have a right to 
find that the attempt to eject him was an utterly inex- 
cusable assault and battery, for which the defendant 
may be held liable for punitive damages,’’ to which in- 
struction the defendant duly excepted. 

Upon its terms the proposition submitted to the 
jury cannot be upheld. It affirms that the plaintiff, 
being without fault, the attempt to eject him of itself 
subjected the defendant to punitive damages, whereas 
the law is that the denunciation of punitive damages 
is directed against the evilintent of the wrong-doer, 
and in the absence of that intent is unwarrantable. 
Hamiiton v. Third Avenue R. Co., 53 N. Y. 25. 

It may be, and the evidence tends to establish, that 
defendant's servants, in ejecting the plaintiff, honestly 
and reasonably believed him to be guilty of miscon- 
duct, in which event they, and @ fortiori the defend- 
ant, would not be liable beyond the measure of mere 
compensation. And yet, without reference to the in- 
tent of the defendant's servants, whether good or bad, 
the charge authorized the jury to award punitive dam- 
ages simply upon the ground of an unjustifiable assault 
ou the plaintiff. Here was clear error (Hamilton v. 
R. Co., 53 N. Y. 25, 29-30); and since for any thing ap- 
parent in the record, the jury exonerated the servants 
from improper motive, the error is inevitably fatal to 
the judgment. Cleghorn v. R. Co., 56 N. Y. 44, 49. As- 
suming however that the persons who inflicted the in- 
jury on the plaintiff were responsible to him in puni- 
tive damages, still the defendant was not so answer- 
able merely because of its relation to the actual wrong- 
doers; and if this proposition be correct, it follows 
that, since the charge imputed liability for punitive 
damages to the defendant because simply of that rela- 
tion, the instruction involves a vicious principle, and is 
again fatal to the judgment. 

The principle of punitory damages in a civil action 
crept into the jurisprudence of England by im- 
perceptible approaches, is recognized by no other sys- 
tem of law, and is impugned by writers and judges 
ofauthority, as illogical, unphilosophical and perni- 
cious to the administration of justice. 2 Greenl. Ev., 
$253, note2; Fay v. Parker, 53 N. H. 342; 16 Am. Rep. 
270; Murphy v. Hobbs, 7 Col. 541; 49 Am. Rep. 366, 
370; Stewart v. Maddox, 63 Ind. 5L; Spokane, ete., Co. 
v. Hoefer, 2 Wash. 45: 26 Am. St. Rep. 842. 

Conceding the doctrine to be incorporated into the 
jurisdiction of this State, the question for adjudica- 
tion is whether, for the willful tort of his servant, a 
master, without more, is liable in punitory damages? 
Upon principle, the answer is obviously in the nega- 
tive. Since punitorv damages are inflicted as a pun- 
ishment for the evil intent or bad conduct of the 
wrong-doer, and since ex hypothesi the master is guilty 
of no such intent or conduct, in reason and justice he 
isnot amenable to the penalty. ‘‘ When there has been 
no intentional offense committed, when a party has 
only done what he honestly believed to be his duty, 
punishment is not deserved.’’ Grover, J., in Hamil- 


ton v. R. Co., 53 N. Y. 30. Nor are the absurdity and 
injustice of the contrary rule mitigated, but aggra- 
vated rather, by the imputation of the guilt of the ser- 
vant tothe innocent master. Vicarious punishment is 
hot a principle of human law. A judgment for com- 
pensatory damages affords a plaintiff complete repara- 
tion for his injury; and if, in the interest of the pub- 





lic, punishment should be inflicted, common justice 
requires that it fallonly on the guilty. Of late only 
has a master been made responsible in compensation 
for the willful tort of his servant (Mali v. Lord, 39 
N. Y. 381): to push the principle of vicarious liability 
to the point of imposing punishment for an imputed 
offense, would not only violate all analogy, but would 
shock every instinct of justice. 

How stands the question upon authority. In some 
other jurisdictions decisions sustain the principle of 
the absolute liability of a master in exemplary dam- 
ages for the wrongful act of his servant, but the clear 
preponderance of adjudication is to the contrary. Ha- 
gan v. R. Co., 3 R. I. 88; 62 Am. Dee. 377, and cases 
collected in note, 385-386; Gulf, ete., R. Co., 80 Tex. 
362; 26 Am. St. Rep. 749, where ruled that ‘“A master 
is not liable in exemplary or punitive damages for the 
tort of his servant unless he authorized it, or with 
knowledge of the wrong, adopted or ratified it so as to 
mike it his act in fact.” 

In Ricketts v. R. Co., 33 W. Va. 433; 25 Am. St. Rep. 
901, the law is propounded thus: “A railway corpora- 
tion is not answerable in exemplary damages for an 
assault on a passenger by one of its agents, made in a 
malicious, unlawful and unnecessary manner, when 
there is noevidence that it was ever authorized, rati- 
fied or approved by the corporation, or that the ser- 
vant was incompetent or of known bad character.”” A 
recent writer of repute says: “The better and more 
reasonable doctrine seems to be that the railway com- 
pany is not to be held liable in exemplary damages for 
injuries caused by the negligence of its servants, unless 
it be shown that the servant’s act was willful, and was 
either authorized or ratified by the company.’’ Pat. 
Ry. Ac. Law, p. 471, § 392. 

But whatever the weight of decisions abroad, in this 
State at least the question is concluded by authoritative 
adjudications. In Cleghorn vy. R.Co., 56 N. Y. 44, the 
proposition is: ‘* For negligence, however gross or cul- 
pable, of a servant while engaged in the business of the 
master, the latter is not liable in punitive damages unless 
he is also chargeable with gross misconduct. Such mis- 
conduct may be established however by showing that 
the act of the servant was authorized or ratified, or 
that the master employed or retained the servant, 
knowing that he was incompetent, or, from bad hab- 
its, unfit for the position he occupied.’ Andin Fisher 
v. R. Co., 34 Hun, 433, the Supreme Court in the First 
Department, per Daniels, J. (Davis and Brady, JJ., 
concurring), ruled that ‘ta railroad company cannot 
be held liable for punitive damages unless shown to 
have been itself guilty of gross neglect or miscon- 
duct.” 

Such being the law of New York, the error in the 
charge under criticism is manifest, and consists inthe 
omission of the requisite qualification of the liabitity 
of amaster in punitory damages for the tort of the ser- 
vant, namely, the privity or misconduct of the master 
himself. ‘* We cannot say but that the jury may, un- 
der the charge, have allowed exemplary damages wiih- 
out finding the necessary facts authorizing them todo 
it, and hence the defendant may have been injured by 
the charge. We are constrained to hold that the charge 
was erroneous in this respect; the rule, with its lim- 
itations, should have been explicitly stated.”” 56N.Y. 
49; 54 Hun, 453. 

In the case at bar the magnitude of the verdict itself 
imports an allowance for punitive damages; and sup- 
posing the evidence to authorize such allowance, still 
we are unable, under the charge, to say that the jury 
did not render the verdict without finding the defend- 
ant guilty of any participation in the wrong or other 
misconduct. A reversal of the judgment results there- 
fore without any reference to the state of the evi- 
dence. 
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We may add however that upon a critical examina- | 
tion of the record we find no proof of any misconduct 
of the defendant. The only circumstance adduced to 
fix the defendant with exemplary damages is the al- 
leged fact that ** after the ticket agent reported the oc- 
currence,” and the plaintiff commenced his suit, the 
defendant did not discharge the servant, but resisted 
the action ‘upon the sole issue that the plaintiff was 
guilty of misconduct, and that the servant had a right 
to eject him.” 

It isnet apparent that the defendant was apprised 
of the wrongful nature of its servant’s act, without 
which knowledge there could be no ratification; but, 
on the contrary, by the very terms of counsel's propo- 
sition, it is manifest that the defendant believed its 
servant innocent of any wrong, and rightfully ejected 
the plaintiff because of misconduct. But to authorize 
aun inference of ratification, it must appear that the 
party ratifying had knowledge of all the facts and cir- 
cumstances attending the transaction. Vincent v. 
Rather, 31 Tex. 77; 98 Am. Dec. 516; Gulick v. Grover, 
33. N, J. Law, 463; 97 Am. Dee. 728, and note; Billings 
v. Morrow, 7 Cal. 171; 68 Am. Dec. 235, and note. ‘tA 
company cannot be held to ratify an assault and bat- 
tery committed by its servant, by retaining him in its 
service, where it believed his account of the affair, and 
thought it just to maintain the sfafus quo until a judi- 
cial determination of the matter.’”’ Williams vy. Pull- 
man, etec., Co., 40 La. Ann. 87; 8 Am. St. Rep. 512. 

The judgment is invalidated by another and still 
more obvious error in the charge. A question of mo- | 
ment on the amount of damages, and strenuously con- 
tested on the trial, was whether plaintiffs injuries 
would in time pass away, or develop ultimately into 
some fatal form of mental malady. The issue hanging 
in suspense on a balance of expert testimony, the 
learned trial judge charged that “if the jury believe, 
from the avidence of the physicians called on the part 
of the plaintiff, that the injuries which the plaintiff 
had sastained will develop into some serious condi- 
tions hereafter, the plaintiff is entitled to recover dam- 
ages for such pain and suffering as the jury believe he 
will sustain.”’ 

Thus in terms the determination of the disputed 
fact material to the amount of recovery was submitted 
to the jury on the plaintiff's evidence alone, to the ex- 
clusion of all contrary evidence adduced by the de- 
fendant. Argument is unnecessary to demonstrate the 
mischievous illegality of this instruction. The direc- 
tion to the jury should have been to ascertain the fact 
upon ali the evidence. State v. Whit, 72 Am. Dee. 548. 
As we cannot know but that the fact was found for 
the plaintiff upon the strength of his evidence, and in 
total disregard of the contradictory testimony pro- 
duced by the defendant, the proposition presented to 
the jury necessarily requires a reversal of the judg- | 
ment. 

Judgment and order reversed, and a new trial di- 
rected, costs to abide the event. 





DALY, C. J., and Biscnorr, J., concur. 
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LIBEL—PRIVILEGE—REPORT OF JUDICIAL 
PROCEEDINGS—EX PARTE APPLICATION 
TO JUSTICES FOR SUMMONS. 
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KIMBER V. PREss ASSOCIATION.* 
A fair and accurate report, published without malice, of an 
ex parte application made before justices in open court 
for asummons for perjury, is privileged. 


- *67 L. T. Rep. (N. 8.) 515. 








| ieee was an application by the plaintiff for judg- 

ment or for anew trial, upon appeal from the ver- 
dict and judgment, at the trial before Hawkins, J., and 
a jury in Middlesex. 

The plaintiff brought this action to recover damages 
for an alleged libel published by the defendants con- 
cerning him. 

The libel complained of was a short report sent by 
the defenda»ts to several newspapers, as follows: 

“Alleged Perjury by a Solicitor.—Mr.W. H. Thomp- 
son, barrister, applied at the Guildhall, Canterbury, 
to-day, for a summons against Edward Kimber, solici- 
tor, of Alpine Villas, Shooter’s Hill, and 15, Walbrook, 
for perjury alleged to have been committed in the Can- 
terbury Bankruptcy Court, in connection with some 
bankruptcy proceedings.” 

This summons was, upon the hearing, dismissed. 

At the trial, before Hawkins, J., and a jury, the 
plaintiff called as a witness the clerk to the justices, 
who proved the following facts: 

Three justices were sent for, and sat in the justices’ 
room in the Guildhall, the place where they usually 
sat. The publie weread mitted, and some members of 
the public and areporter were present. No order to 
exclude the public was given by the justices. Counsel, 
on behalf of one Hasker, made an ex parte application, 
without any evidence upon oath, for a summons for 
perjury against the plaintiff alleged to have been com- 
mitted in the proceedings in the bankruptcy of a per- 
son who was named. The summous was granted. 
From this evidence it appeared that the report was 


| accurate in all its statements, and that the only omis- 


sions were the names of the applicant and of the per- 
son in whose bankruptcy the perjury was alleged to 
have been committed. 

At the close of the plaintiff's case the learned judge 
held that the communication was privileged, and di- 
rected the jury to find a verdict for the defendant. 

The plaintiff applied for a new trial. 


Candy, Q. C., J. EB. Fox and Alan Macpherson, for 
appellant. 


Murphy, Q. C., and Blake Odgers, for respondents. 


Lord EsHer, M. R. Lam of opinion that this appeal 
must be dismissed. The question is whether that 
which was done by the defendants was privileged by 
the law of England. The rule is that where there are 
judicial proceedings before a properly-constituted ju- 
dicial tribunal, which judicial tribunal is exercising its 
jurisdiction in open court, then a fair and acgurate ac- 
count published by any one of what then soak place is 
privileged. Under certain circumstances such publi- 
cation may be hard upon a person who is named in the 
report, but considerations of public policy require that 
such hardship sbould be endured rather than that ju- 
dicial proceedings should be conducted in secret. If 
judicial proceedings were conducted in secret it might 
be productive of greater mischief than if the character 
of an individual should be for a time injured by an un- 
founded charge. The proposition of law is this, that 
if there is a judicial proceeding before a judicial tribu- 
nal, and in open court, a fair and accurate account of 
what then took place is privileged, if it is pulished 
without malice. That being so, we have to consider 
whether the present case is brought within that rule. 
This was a case in which a summons was asked for be- 
fore magistrates against the plaintiff upon a charge of 
perjury. Now magistrates have jurisdiction to hear 
such an application; they are a legally-constituted 
body, having jurisdiction to determine whether such a 
summons shall issue or not. The issue of such a sum- 


mons is a judicial proceeding, and the consideration 
thereof is a judicial proceeding, and these are judicial 
proceedings taken before a judicial tribunal properly 
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constituted for the purpose. This case is therefore so 
far within the rule. It is said however that although 
the magistrates were a judicially constituted body, 
and were exercising judicial functions, yet they 
were not doing so in open court. For the pur- 
poses of that content ion the statute lland 12 Victoria, 
chapter 42, was cited, and it was said that that statute 
enacts that when mavistrates are dealing with matters 
of this kind they are not acting in open court, and sec- 
tion 19 was relied upon. ‘That section however does not 
apply to an application for a summons, and therefore 
does not apply to this case. It was argued that the stat- 
ute provides that at a later stage of the proceedings the 
court is not to be deemed an open court, and that 
therefore it would be ridiculous if the court were an 
open court at the earlier stage of the proceedings. I 
cannot see any force in that argument. But even the 
first proposition is not proved, because section 19 says 
that the justices may order the court to be closed. The 
section is as follows: “The room or building in which 
such justice or justices shall take such examinations 
and statements * * shall not be deemed an open 
court for that purpose; and it shall be lawful for such 
justice or justices, in his or their discretion, to order 
that no person shall have access to, or be or remain in 
such room or building without the consent or permis- 
sion of such justice or justices, if it appear to him or 
them that the ends of justice will be best answered by 
so doing.’’ It isobvious from that that the justices 
have a discretion to decide whether the public shall 
be present or not, and that they may decide not to ex- 
clude the public, in which case they sit in open court. 
The effect of section 19 is that the court, for the pur- 
poses therein named, caiinot be deemed to be an open 
court so as to deprive the justices of any power of clos- 
ing it. Thatis not,as [have said, applicable to the 
case of an application fora summons, and there is con- 
sequently no enactment, except the provisions of sec- 
tion 1, of the same act, which applies. Section 1 pro- 
vides when “‘acharge or complaint shall be made be- 
foreany one or more of + * justices * * * 
thatany person hascommitted * * an indictable 
offense, such justice or justices may issue a summons 
directed to such person, requiring him to appear be- 
fore the said justice or justices ata time and place to be 
therein mentioned.”’ Justices are by that section a le- 
gally-constituted authority to exercise a judicial dis- 
cretion in a judicial proceeding, and that must be done 
in open court unless there is any enactment to the con- 
trary. This proceeding was therefore taken in open 
court. 

It was further argued that a report of the proceed- 
ings must not be published unless the magistrates have 
given a final determination. If there are judicial pro- 


ceedings which, in the result, lead to final determina. | 


tion, although that stage is not arrived at, yet a fair 
and accurate account of the proceedings may be pub- 
lished before the final determination. That was really 
the decision of Lord Campbell in Lewis v. Levy, E. B. 
& BE. 5387; and I think that in Usill v. Hales, 3 C. P. 
Div. 319, the early part of the judgment of Lord Cole- 
ridge, C. J., seems to show that he would have held, if 
he had not considered himself overborne by authority, 
that the refusal of a summons upon an ex parte appli- 
cation was not a final determination in open court, a 
report of which would be privileged; he however 
thought that sucha proposition was overruled by au- 
thority. It was because of thatexpression of opinion 
by Lord Coleridge that Lopes, J., [ think, treated the 
subject rather tenderly, but came to the conclusicn 
that a report might be published of preliminary pro- 
ceedings if in the end they must result in a final deter- 
mination. [think that the law must beso. The law 


then is, that where there are proceedings, which in the 
end result in a final determination, any one may pub- 








lish a fair and accurate account of the preliminary pro- 
ceedings. ‘Then must an application for a summons, 
such as was made in this case, end ina final determi- 
nation? Lf it is refused, that is a final determination. 
If the summons is issued, then the matter must pro- 
ceed to a further inquiry, and then perhaps to trial, 
and at some stage of the proceedings there must be a 
final determination of some kind or other. That brings 
this case entirely within the rule, and a fair and accu- 
rate report of the proceedings upon an application for 
the issue of a summons, which is granted, may be pub- 
lished. Uponthe next point, as to the onus of proof, 
for myself Lam of opinion, that to claim privilege and 
to justify the publication during the course of a trial, 
the defendant must show thatthe report is a fair and 
accurate one, published without malice; that is to say, 
the burden of proof is on the defendant. A person on 
whom the burden of proof lies may however vouch the 
evidence adduced by the plaintiff, to supply that 
proof, and not adduce any evidence himself. The 
question in this case then is whetherthe plaintiff him- 
self did not do that which enables the defendant to 
say that what it was necessary for him to prove was 
proved in this ease by the plaintiff, viz., that the re- 
port published in this case was a fair and accurate re- 
port. The plaintiff called a witness, who proved what 
took place. Every thing which is stated in the alleged 
libel did in fact take place, but it is said that there were 
omissions which made the report an unfair and inac- 
curate report. Two omissions were specified. There 
was nothing during the proceedings to show that the 
applicant was a peculiar person, and the judge at the 
trial was of opinion that the omission of the appli- 
cant’s name was, under those circumstances, clearly 
immaterial, and that there was no question for the 
jury upon that. The other omission was that the report 
did not state the name of the person in whose bank- 
ruptey the perjury was alleged to have been commit- 
ted, and it was suggested that some persons might 
think that the plaintiff himself was the bankrupt. The 
judge thought that also quite immaterial, and I agree 
with him. ‘The appellant's counsel has admitted that 
only an idiot could suppose any thing of the kind. In 
this cuse therefore the plaintiff has saved the defend- 
ant from the necessity of proving that this was a fair 
and accurate report, forit was proved by the plain- 
tiffs own witness that it was so. The judge at the trial 
was justified in holding that it was proved beyond the 
possibility of doubt that the report was fair and accu- 
rate, und that there was consequently mo question for 
the jury. This appeal fails, and must be dismissed. 


Lopes, L. J. Lam of the same opinion, and think 
that L cannot add much to what the master of the rolls 
has said. ‘This appeal must be dismissed. The rule 
of law, founded upon principles of public policy and 
convenience, is that no action for libel can be main- 
tained in respect of a report of judicial procecdings 
taken before persons acting judicially in open court, 
where the report isa fairand accurate report of those 
proceedings, and is published without malice. That is 
clear law, and all those requirements have been strictly 
complied with inthis case. There were proceedings 
before magistrates, and a summons was issued in 
the ordinary and proper way. The applicant came be- 
fore the magistrates in the ordinary and proper way, in 
the place where they usually sat, and the justices had 
a discretion te grant or refuse the application. It is 
first argued that the application was not heard in open 


| court, and in support of that argument section 19 of 11 


and 12 Victoria, chapter 42, was relied upon. That sec- 
tion, in the first place, is not applicable to an applica- 
tion for the issue of a summons or warrant at all; and 
further than that, the effect of the section is only to 
give the justices adiscretion to close the court and to 





5+ THE 


ALBANY LAW JOURNAL. 





exclude the public, and either they must do that or 
the court is an open court. Thisapplication therefore 
was made in an open court. Another point was raised, 
viz., that this was an ex parte application, and that a 
report of it was therefore not privileged. Two cases 
have decided that point against the contention of the 
appellant (Lewis v. Levy, ubi supra, and Usill v. Hales, 
ubi supra), and it fails. Then it is said that the deter- 
mination must be a finai determination, and that if it 
is not, there is no privilege. There may perhaps be 
some words in the judgmeuts in Usill v. Hales, ubi 
supra, Which favor that view. My opinion however is 
that a fair and accurate report may be published of 
any preliminary proceedings before a judicial tribunal 
if those proceedings must ultimately lead to a final de- 
termination. For instance can it be said that the pro- 
ceedings in a coroner’s court cannot be published be- 
cause they are not final, or that a report of one day’s 
proceedings cannot be published because the whole 
proceedings last more than one day ? No; [ am clearly 
of opinion that an account of preliminary judicial pro- 
ceedings, if they are leeding to a final determination, 
may be published. Itis lastly argued that the ques- 
tion ought to have been left to the jury whether 
this was a fair and accurate report. If there was 
any evidence whatever that it was not a fair 
and accurate report, the question should have been 
left tothe jury. It is however clear to me that there 
was nothing to leave tothe jury. The plaintiff relied 
solely on certain omissions in the report--they were 
two, viz., the name of the applicant and the name of 
the person in whose bankruptcy the perjury was al- 
leged to have been committed. That is all that thse 
plaintiff complained of in the report. It is perfectly 
clear to me that the judge at the trial could properly 
say that those omissions did not show that the report 
was not fair and impartial, and acting upon the case 
of Capital and Counties Bank v. Heuty, 47 L. T. Rep. 
(N.S.) 662; L. R., 7 App. Cas. T4l, say that it would be 
impossible for a jury to find that the report was not 
fair and accurate, and that judgment ought to be en- 
tered for the defendants. This appeal fails and must 
be dismissed. 


Kay, L. J. I agree entirely, but will state my own 
grounds for doing so, because the question is a most 
important one. It might happen that the character of 
an innocent man might be irretrievably damaged by a 
report of ex parte proceedings, at which he was not 
present and of which he knew nothing, founded only 
upon a statement made by counsel. In this case there 
was an application for a summons against the plaintiff 
for alleged perjury; no sworn testimony was given, 
but only astatement made by counsel; and a report 
was published of those ex purie proceedings, at which 
the plaintiff was not present, and of which he did not 
know. If privilege exists in such a case, it is essential 
that we should be guided by the strict rule of law, and 
this case must be closely examined so as to see that no 
injustice is done by allowing the privilege under the 
circumstances of the case. The application for the 
summons was not made at the ordinary Petty Sessions, 
but two justices were called in, and they sat in the 
justices’ room, and the application was made before 
them. No suggestion was made to the justices to close 
the court and exclude the public, and that was not 
done. There was therefore an application to justices, 
who were required to act judicially, and that applica- 
tion was made at the usual place, and the court could 
not be considered to be a closed court. The public 
were present, and it was an open court. What then is 
the law applicable tothis case? The words of Lord 
Campbell, in Lewis v. Levy, ubi supra, are: ‘ We are 
not prepared to lay down for law that the publication 
of preliminary inquiries before magistrates is univer- 





sally lawful; but we are not prepared to lay down for 
law that the publication of such inquiries is univer- 
sally unlawful.”’ It does not follow therefore, looking 
at that dictum alone, that sreport of ex parte proceed 
ings such as these is universally lawful. 1 agree how- 
ever that the later decisions have gone much further 
than that, and it is so important that judicial proceed- 
ings should be conducted in public and be published, 
that that consideration seems to me to outweigh any 
possible evil that might arise on the other hand. ‘The 
mutter is entirely concluded by the cases which have 
been decided, and I do not doubt that the law now is, 
that proceedings like these, though preliminary, before 
justices in open court, may properly be the subject of 
afair and accurate report in the press, and that such 
report, ifit is fairand accurate, is a privileged publi- 
cation, when those circumstances have been made out. 
We were inclined during the argument to think, that 
when those circumstances were proved, the onus of 
proof might be shifted soas to make it necessary for 
the plaintiff to show that the report was not fair and 
accurate, but I now doubt that. I observe thatin the 
cause of Saunders v. Mills, 6 Bing. 213, Tindal, C. J., 
says: “That which Iam about to say will not inter- 
fere with the generally-received doctrine that news- 
papers and other publications which narrate what 
passes in courts of justice are, to a certain extent, priv- 
ileged. No one can read their accounts of judicial pro- 
ceedings without being sensible that on several occa- 
sions they do, to a great extent, serve the cause of 
public justice. They ought therefore to be privileged, 
but their privilege must be restrained to occasions in 
which they publish fairly what passes in the court.”’ I 
understand that to mean that, unless it is shown that 
the proceedings were in open court and the report fair 
and accurate, the privilege did not arise. I think 
therefore that the defendant was bound to show that 
the proceedings were in open court, and also that the 
report published of the proceedings was fair and ac- 
curate. In this case it is said that the question was 
withdrawn from the jury, and that the defendant was 
not called upon to prove that the report was fair and 
accurate. It has been pointed out however that the 
plaintiff relieved the defendant of the onus of proving 
those matters, because he pointed out all that he could 
rely on as showing that the report was not fair and ac- 
curate, and there was consequently nothing to be left 
to the jury upon that point. Although I wish to re- 
gard this matter with the greatest possible jealousy, I 
still think that the course taken by the judge at the 
trial was entirely justified, aud that this appeal must 
be dismissed. 


Appeal dismissed. 


NEW YORK COURT OF APPEALS AB- 
STRACTS. 

CONVERSION—BY PLFEDGEE— DAMAGES. — Plaintiff, 
who had contracted to build a railroad, received from 
the company notes for payment for his services which 
be delivered, without indorsement, to G., to secure 
him foradvances made by G. to carry on the work of 
construction. G. afterward presented claims to the 
company for the advances made by him, and received 
in exchange forapart of the notes second mortgage 
bonds of the company, and allowed it seventy-five per 
cent on the par value of such bonds. He made an en- 
try in his books crediting plaintiff with seventy-five 
per cent of the value of all the notes delivered bim by 
plaintiff as security, and charged the company with 
the whole amount of the notes, crediting it to the 
amount allowed it on the bonds, and afterward deliv- 
ered it the balance of the notes without consideration. 
Plaintiff never knew of theentry crediting him with 
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seventy-five per cent of the value of the whole amount 
called for by the notes, nor ratified such entry. I/eld, 
that G., by his exchange of the notes for the com- 
pany’s bonds, did not constitute bimself a purchaser 
of the notes, but had wrongfully converted them, and 
was only liable to plaintiff for their actual, and not for 
their face, value. In Garlick v. James, 12 Johns. 146, 
the plaintiff deposited with the defendant a promis- 
sory note of athird person as collateral security for a 
debt, and the defendant, without the knowledge or 
consent of the plaintiff, compromised with the maker 
of the note, and surrendered the note to him upon pay- 
ment of one-half of the face thereof. It was found that 
the maker was atthe time of the compromise abun- 
dantly able to pay the full amount of the note, and un- 
der such circumstances if was properly held that the 
pledgee was liable for the balance unpaid upon the 
note. In Hawks v. Hineheliff, 17 Barb. 492, the plain- 
tiff sued the defendant upon an account for merchan- 
dise delivered, and the defendant showed that the 
plaintiff took two notes for the amount of the account 
as collateral security for the payment thereof; that he 
transferred one of the notes to a person, who recov- 
ered judgment thereon against the makers, and after- 
ward assigned the judgment to one Prindle; that he 
recovered judgment upon the other note, and assigned 
that to Prindle; and it appeared that the defendants 
in those judgments had never paid the notes or the 
judgments. It was held that the plaintiff, the pledgee, 
could not recover upon his account. It was not shown 
upon what consideration the notes and the judgments 
were transferred by the pledgee, or that at the time of 
the transfer the makers of the note were not perfectly 
solvent. The plaintiff there relied upon the simple fact 
that the notes and judgments were not paid. Upon 
this state of facts the court held that the presumption, 
nothing appearing to the contrary, was thet the note 
and judgment were transferred by the plaintiff for the 
fullamount appearing to be due upon them, and hence 
he was charged with the full amount. There are some 
broad expressions contained in the opinion, which, 
when isolated from the facts of the case, tend to give 
some countenance to the plaintiffs contention here. 
In Vose v. Railroad Co., 50 N. Y. 369, it was held that 
awrongful sale by a creditor of collateral securities 
placed in his hands by the principal debtor does not, 
per se, discharge even a surety for the debt (much less 
the principal debtor) in foto, but that by such sale the 
creditor makes the securities his own to the extent of 
discharging the surety only to an amount equal to 
their actual value. In Potter v. Bank, 28 N. Y. 641; 
Booth v. Powers, 56 id. 22; and Thayer v. Manley, 73 
id. 505, it was held that in an action to recover dam- 
ages for the conversion of a promissory note, the 
amount appearing to be unpaid thereon at the time of 
the conversion, with interest, is prima facie the meas- 
ure of damages, but that the defendant has the right to 
show in reduction of damages the insolvency or inabil- 
ity of the maker, or any other fact impugning the value 
of the note. In Bank v. Gordon, 8 N. H. 66, where the 
bank had received a note as collateral security, and 
had subsequently, without the consent of the pledgor, 
compromised it by receiving the one-half thereof from 
the maker, it was held that the bank was bound to 
credit the pledgor with only the amount received upon 
compromise, upon proof that the compromise was ad- 
Vantageous, and that the maker was insolvent, and 
unable to pay the balance; and the general rule was 
laid down which was announced in the cases last above 
cited. If the pledgee of the note of an insolvent maker 
may surrender it upon a compromise for $1 without 
being made liable for more than he receives, upon what 
conceivable principle cana pledgee be held for the face 
value of a worthless note by surrendering it without 
any consideration whatever? If one intrusted with a 





note as agent, or holding it as pledgee, loses it| by bis 
carelessness, or even willfully destroys it, he can, inan 
action against him by the principal or pledgor, be held 
liable only for the value of the note. If Garrison had 
broken into the plaintiff's safe and taken these notes 
without any right whatever, in an action for their con- 
version the plaintiff could have recovered against him 
as damages only the actual, not the face, value of the 
notes. Our attention has been called to no case in law 
or equity which upholds the plaintiff's contention as 
to these notes. 1 should be greatly surprised to find 
any, and do not believe there are any. Nov. 29, 1892. 
Griggs v. Day. Opinion by Earl, C. J. 11N. Y. Supp. 
885, reversed. 


CRIMINAL LAW—JUROR—ORDER OF CHALLENGES— 
PEREMPTORY CHALLENGE—BIAS A QUESTION OF FACT 
-PREVLOUS OPINION~—IMPARTIALITY OF JURORS — 
PREJUDICE AGAINST CRIME—A BORTION—CIRCUMSTAN- 
TIAL EVIDENCE—LACK OF OPPORTUNITY TO COMMIT 
CRIME—ACCOMPLICE—EXTENT OF PUNISHMENT. — (1) 
By the Criminal Code, section 385, ‘*challenges to an 
individual juror must be taken first by the people and 
then by thedefendant.”’ By section 386 “ challenges of 
either party must be taken (1) to the panel; (2) to an 
individual juror for a general disqualification; (3) to 
an individual juror for implied bias; (4) to an individ- 
ual juror for actual bias; (5) peremptory.” Held, that 
under these sections challenges must first be made by 
the people, and then by the defendant, in the order 
named, and the people cannot be required to go 
through all their challenges before the defendant 
makes achallenge upon any ground, though in prac- 
tice all the challenges for cause may be grouped. 17 
N. Y. Supp. 147, affirmed. (2) Where the challeng~ of 
a juror for bias was improperly overruled, an excep- 
tion tothe overruling is good, though the juror was 
afterward excluded peremptorily, as the due number 
of peremptory challenges was thereby lessened. (3) 
A juror, having read full reports of the evidence at the 
coroner's inquest, and formed or expressed an opinion 
thereon as to defendant’s guilt or innocence, must not 
on that account stand aside on a challenge for actual 
bias, but the judge must, under the Criminal Code, 
section 576, subdivision 2, find such bias asa fact; and 
that finding cannot be disturbed on appeal unless 
there was no legal evidence to support it, or unless the 
evidence discloses a condition of mind which, as mat- 
ter of law, renders him incompetent, there being in 
such matters of law the right of appeal under section 
15. (4) Under the Criminal Code, section 3876, subdi- 
vision 2, requiring a juror who has formed or expressed 
an opinion on the guilé or innocence of the accused to 
state on oath that he can, notwithstanding such evi- 
dence, render an impartial verdict according to the evi- 
dence, such statement must be certain, unequivocal 
and absolutely free from doubt. (5) A juror stating 
that he had an opinion as to defendant's guilt or inno- 
cence, which he would take with him into the jury 
box, and which it would require evidence to re- 
move, cannot on that account be rejected, as the 
statute (Crim. Code, § 576, subd. 2), which allows 
an impartial juror, who may have formed a previous 
opinion, to act, does not imply that he must lay aside 
the opinion before acting. (6) Where a juror states 
that he has a strong prejudice against a person charged 
with the crime in question, but has no prejudice 
against defendant apart from the crime, and knows 
nothing of the case in question, such prejudice will no} 
necessarily disqualify him, but presents only a ques. 
tion of fact, asto his competency. (7) Where exper? 
witnesses testify that a period of five minutes is not tor 
short for the commission of an abortion, and the evi 
dence showed earlier meetings, during which the ar 
rangements for the operation might have been made 
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or the crime itself committed, a conviction foes man- 
slaughter by abortion on such evidence will not be dis- 
turbed on the ground that it shows a lack of oppor- 
tunity to commit the crime. (8) Onan indictment for 
manslaughter by abortion, a witness, who is the confi- 
dant of deceased, though not of defendant, is not an 
accomplice of defendant, since the deceased could not 
be such. (9) The punishment awarded on such an in- 
dictment, though it may ve equivalent to a life sen 
tence, cannot be reversed on appeal if it does not ex- 
ceed the limits prescribed by the Penal Code. Nov. 29, 
1892. People v. MeGonegal. Opinion by Maynard, J. 


MORTGAGE FORECLOSURE—PERSONAL JUDGMENT— 
SALE PENDING surr.—Under Code of Civil Procedure, 
section 1627, which provides that a personal judgment 
against the mortgagor may be ordered for the balance 
of the mortgage debt that may remain unsatistied after 
asale of the mortgaged premises, if pending a fore- 
closure suit the land was sold under a prior mortgage, 
the court may render judgment against the mortgagor 
forthe deficiency due on the junior mortgage, after 
applying thereon the amount received from the sale in 
excess of the prior mortgage. Oct. 4, 1892. Frank v. 
Davis. Opinion by Earl, C. J. 16 N. Y. Supp. 369, re- 
versed. 


Su RROGATE—PROBATE OF WILL—EFFECT—VALIDITY 
OF DEVISES.—(1) Code of Civil Procedure, section 2624, 
authorizing the surrogate to inquire into the validity 
of bequests of personalty, does not give him power to 
try the validity of devises, and he may decree probate 
of a will devising realty to a grantee incapable of tak- 
ing it. (2) The decree for probate determines that the 
will is, in terms, sufficient to pass realty, not that it 
does in fact pass the realty; and the decree will not 
prejudice persons claiming to be entitled to such 
realty. Nov. 29, 1892. Inve Merriam’s Will, Opinion 
by Maynard, J. 


TAXATION—DEBTS DUE RESIDENTS OF STATE—TRUS- 
TEES.—Laws of 1883, chapter 392, which provides that 
all debts due “to persons residing within this State,”’ 
however secured, or wherever such securities shall be 
held, shall be subject to taxation in the town, village 
or ward where the owner resides, does not apply to a 
debt owned jointly by three trustees, only one of 
whom resides in the State, where the beneficiaries are 
also non-residents, and the securities are in the cus- 
tody of a safe-deposit company without the State, 
though some of such securities are bonds secured by 
mortgages on land within the State. Oct. 25, 1892. 
People, ex rel. Day, v. Barker. Opinion per Curiam. 
People v. Coleman, 119 N. Y. 137, followed. 17 N. Y. 
Supp. 944, affirmed. 








TITLE—REDEMPTION BY MORTGAGEE—CLAIM 
UNDER PREVIOUS SALE—ESTOPPEL OF PURCHASER. 
—i1l)Where one claiming under a tax sale is not 
made a party to proceedings to foreclose a mort- 
gage made previous to the levy of the taxes for which 
the sale was made, he is not affected by a decree fore- 
closing the mortgage, or by a sale and conveyance there- 
under. (2) Laws of 1855, chapter 427, section 82, pro- 
viding that if a mortgagee of land shall neglect to file, 
within two years after a sale for taxes, a notice con- 
taining a description of bis mortgage and of the mort- 
gaged premises, he shall be barred of all right of re- 
demption, though repealed by Laws of 1862, chapter 
285, section 1, was restored by Laws of 1870, chapter 
280, section 1, repealing the act of 1862, and was appli- 
cable where a sale for taxes was made in 1884, and the 
tax deed was executed and recorded in 1888. (3) De- 
fendant, who held a tax deed and a certificate of a tax 
sale for the same land, representing sales for delin 
quent taxes of different years, gave notice to plaintiffs, 
the holders of a mortgage on the land, to redeem from 





the later tax sale, at the same time notifying them 
that such redemption would not affect “any previous 
sales heretofore perfected and completed under the 
law.”’ Plaintiffs paid the amount necessary to redeem 
from the later sale, knowing at the time of the earlier 
sale for which adeed had been executed to defend- 
ant, and defendaut received and retained the money. 
Held, that defendant was not estopped to assert title 
under the earlier tax sale. Nov. 29, 1892. Chard vy. 
Holt. Opinion by Andrews, J. 18 N. Y. Supp. 405, 
reversed. 

TRUST—RESERVATION OF POWER TO DISPOSE OF 
TRUST PROPERTY.—A_ father deposited bonds owned 
by him with his son, and took from the son a receipt 
expressing that they were to be held by the son in trust 
for an adopted daughter, but were however during the 
father’s life ‘‘ to be subject’ to his order. The pur- 
pose, as stated by the father, was to so divest himself 
of property as to ward off threatened blackmail, and to 
enable the son to swear that he had no property of the 
father in his hands. Some of the bonds were after- 
ward withdrawn from the trust by the father. eld, 
that the trust was valid as against the personal repre 
sentatives of the father, and that the cesiui que trust 
became entitled on the death of the father to such 
bonds as were still undisposed of. Nov. 29, 1892. Ton 
Hesse v. Muckaye. Opinion by Finch, J. 17 N. Y. 
Supp. 55, affirmed. 





—— 


ABSTRACTS OF VARIOUS RECENT 
DECISIONS. 





ANIMALS — KILLING TRESPASSING DOG— JUSTIFICA- 
TION.—Ono is not justified in killing a valuable dog, 
without notice to the owner, merely because the dog 
barks around his house at night, or chances on one 
oceasion to have left some tracks on a freshly-painted 
porch, or to bave been detected in the hen-house, but 
not doing any mischief. The defendant, one morning, 
saw the dog in front of bis house, and found that he 
had left some tracks on the freshly-painted porch. He 
thereupon procured his gun and shot the dog. De- 
fendant’s wife testified that one night she found the 
dog in the hen-house, but no damage was done, except 
that the next morning she found one egg broken. The 
only other justification offered for killing the dog was 
that he came around defendant's house at night, 
chased cats into the trees, and barked. Defendant 
knew that plaintiff owned the dog, but never informed 
him that the dog gave him any annoyance. The law 
does not justify one in killing his neighbor’s valuable 
dog under these circumstances. It might as well be 
contended that it is justifiable for one to shoot a 
neighbor's horse because he is in the habit of breaking 
into his ineclosure, or making a noise around his house 
at night. Mich. Sup. Ct., Nov. 4, 1892. Bowers v. 
Horan. Opinion by Grant, J. 


CRIMINAL LAW — MISCONDUCT OF DISTRICT ATTOR- 
NEY — OBTAINING FACTS OF DEFENDANT BY FRAUD.— 
{[n a murder case it appeared that soon after defendant 
was placed in jail the district attorney sent a person to 
her to represent himself as sent by her attorney, to ob- 
tain the facts of her defense,to convey to an attorney to 
be employed for her in another city. The district at- 
torney also through the telephone assured her he was 
her attorney, and counselled her to make disclosures to 
the person sent by him, which she did. Held, that 
such misconduet disqualified the Gistrict attorney for 
prosecuting the case, and entitled defendant toa new 
trial. These matters are substantially admitted by 
the district attorney. He may not have told the 
prisoner who he was, or who he was not, or any actual 
falsehooa. But he does not deny that he led the 
prisoner to believe that her own attorney was talking 
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to her through the telephone. By this artifice she 
made a statement of the facts of her case to the person 
representing the district attorney, and through him 
to the district attorney himself, when she believed she 
was making confidential communications to ber own 
counsel. The law of this State is so careful that the 
district attorney shall have no unfair advantage of the 
accused, and shall enter upon the trial without undue 
prejudice, that it places him under a disability to try 
the case, if he has ‘*‘ acted as counsel or attorney for 
the party accused, in relation to the matter of which 
the accused stands charged, and for which he is to be 
tried,’ and the court must appoint some suitable per- 
son to discharge his duties. § 750, Rev. Stat. The 
only reason for such a statute appears to be because 
the district attorney has in this confidential manner 
obtained a knowledge of the case. If the district 
attorney had acted as counsel or attorney for the 
accused, by falsely persouating his real counsel or at- 
torney, and by this device obtained a knowledge of the 
facts of his case, he comes within the spirit, if not the 
letter, of this statute. In Com. v. Gibbs, supra, it is 
held that because the attorney appointed in the place 
of the public prosecutor to prosecute a criminal case 
had been previously employed as attorney in a civil 
action depending on the same facts, it is asuflicient 
ground of error to reverse the judgment. The least 
that can be said of it, such a result ought to follow the 
conduct of the district attorney in so acting as the pre- 
tended attorney of the accused, and thereby obtaining 
a knowledge of her case. It is held in People v. Bar- 
ker, 60 Mich. 308, that confidential communications 
made by a prisoner, in reliance upon the supposed re- 
lation of an attorney and client, are not admissible in 
evidence. 3 Am. & Eng. Ene. Law, 481. In Wilson v. 
State, 16 Ind. 592, an attorney had talked with a 
prisoner, and had learned the facts of the defense. He 
afterward appeared as counsel for the prosecution. 
The conviction was reversed on that ground. In that 
case, as in this, even if the communications so ob- 
tained are not directly introduced in evidence, the 
district attorney will almost insensibly make use of 
such knowledge “either in shaping questions or pro- 
ducing witnesses,’ and in many ways make such 
knowledge available in the prosecution of the case, to 
the disadvantage of the accused. A communication 
made toan attorney, under the impression that the 
attorney was acting for the party as his real counsel 
at the time, is privileged. Alderman vy. People, 4 
Mich. 414. A prosecuting attorney, who was the 
attorney for the plaintiff in a replevin suit, is dis- 
qualified by the statute from prosecuting the defendant 
for larceny on the same facts. People v. Hillhouse, 
80 Mich. 580. In People v. Bussey, 82 id. 49, it is held 
that a prosecuting attorney who had been counsel for 
the wife in several civil suits would have been debarred 
from prosecuting the husband criminally upon the 
same facts, if objection had been made. Where an 
attorney who had acted for one party was allowed, on 
objection, to act in a subsequent case for the other 
party, it was held error. Weidekind v. Water Co., 74 
Cal. 386. No court has taken a higher view of the 
dignity of the office of district attorney than this 
court. ‘* He is an officer of the State, * * * to see 
that the criminal laws of the State are honestly and 
impartially administered, unprejudiced by any motive 
of private gain, and holding a position analogous to 
that of the judge who presides at the trial.’’ Biemel v. 
State, 71 Wis. 450. ‘‘He is a quasi judicial officer, 
representing the Communwealth, who seeks no vic- 
tims.” Com. v. Nicely, 130 Penn. St. 261. ‘*The 
prosecuting officer represents the public interest, 


which can never be promoted by the conviction of the 
innocent. His object, like that of the court, should be 
Hurd y. People, 25 Mich. 416. ‘* A 


simply justice.” 








prosecuting attorney is vested with a personal discre- 
tion as a minister of justice, and not as a mere legal 
attorney, and he must act impartially.’’ Engle v. 
Chipman, 51 Mich. 525. ‘ He is a sworn minister of 
justice, whose duty it is to see that the innocent are 
protected, as well as that the guilty are brought to 
punishment.”’ People v. Davis, 52 Mich. 570. The 
rule is invariable that confidential communications 
made to one falsely pretending to be the counsel of the 
accused are privileged. Smith v. Fell, 2 Curt. Kec. 667. 
If the district attorney had been previously the coun- 
sel of the accused in fact, and in that way obtained 
from her a knowledge of the facts of hercase, the 
statute would have disqualified him from acting as 
district attorney in this case. When the district 
attorney, or his assistant, by artifice and fraud, and 
falsely pretending to be her counsel, obtained a knowt- 
edge of the facts of her case, the reasons for his dis- 
quatification to act as the prosecuting officer against 
the accused are very much stronger. His own sense 
of justice toward the accused ought to have induced 
him to retire from the case. His zeal must have be- 
come the very spirit of persecution, and his prejudice 
in the case inordinate and intense, to have driven him 
into such perfidious misconduct as a high officer of the 
law. His acting as district attorney afterward was 
an injury, as well as a constant menace, to the rights 
of the accused. It was an error fatal to the conviction. 
Wis. Sup. Ct., Oct. 25, 1892. State v. Russell. Opinion 
by Orton, J. 


NEGLIGENCE—CONTRIBUTORY—DEFECTIVE BRIDGE 

INABILITY TO READ SIGN IN ENGLISH.—Where sign- 
boards bearing in large letters the inscription “ bridge 
unsafe” are placed conspicuously at each end of ade- 
fective bridge, and are of such construction as to give 
warning of the unsafe condition of the bridge, the fact 
that a traveller is unable to read English does not ex- 
cuse his attempting to cross the bridge, and in doing 
so he is guilty of contributory negligence. The in- 
structions are based upon the thought that the sign- 
boards and the wires were sufficient to notify persons 
exercising ordinary care that the bridge was unsafe. 
There is no varying standard of care under a given 
state of facts, in a case like this, soas to warn the blind 
or those who are unable to read. If the jury found 
that the signboards and barriers made by the wires 
were sufficient to acquit the county of negligence that 
was the end of the case. ‘The evidence shows beyond 
all question that at the very time the plaintiff went 
upon the bridge the signboards were in conspicuous 
places at each end of the bridge, and that plaintiff did 
not even see them. If he failed to see the signboards, 
and could read, of course he could not recover, and the 
fact that he could not read the English language 
should not require that the board of supervisors should 
put up impassable and immovable barriers, in order to 
protect the county from suits for damages, or to post 
notices or signboards of danger in all languages, so 
that people of every tongue might be warned of the 
danger. The laws of this country and the proceedings 
of the courts are reguired to be in the English lan- 


guage. ‘The proceedings of the boards of supervisors, 
and notices ordered by them, are in the same lan- 


guage. The jury found that the precautions taken by 
the board to protect travellers were reasonably suffi- 
cient to notify persous exercising ordinary and reason- 
able care that the bridge was unsafe. Iowa Sup. Ct., 
Oct. 25, 1892. Weirs v. Jones County. Opinion by 
Rothrock, J. 


ELECTRIC CARS— DEFECTIVE INSULATION — 
NOTICE OF DANGER — CONTRIBUTORY NEGLIGENCE. 
—A passenger, while passing from the motor to the 
trailer of an electric street railway train by swinging 
from the step of one to the other, grasping the iron 
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handles on the dashboards between them, was injured 
by receiving an electrical shock, the handles being 
charged with electricity which had escaped as the re- 
sult of improper insulation of the wires conducting the 
motive power. eld, that the company having the 
means of readily ascertaining whether electricity was 
escaping, it was chargeable with notice that its ap- 
paratus was in a defective condition, and that in 
such event the iron handles would become charged. 
It being the custom of passengers and conductors thus 
to pass from one car to another while they were in 
motion, and there being no rule against it, and no rea- 
son to apprehend a current of electricity, so doing 
sannot, as amatter of law, be held contributory negli- 
gence. Wis. Sup. Ct., Oct. 25, 1892. Burt v. Douglas 
County St. Ry. Co. Opinion by Lyon, C. J. 


WATER AND WATER-COURSES—SURFACE WATER— 
OVERFLOWING LANDS—-LIABILITY OF RAILROAD COM- 
PANY.—(1) Where a railroad company maintains adam 
on its right of way over a water-way, which consti- 
tutes a nuisance in causing the water to overflow adja- 
ceaot land, it is liable therefor, though the dam was 
originally constructed by the county under legislative 
authority. (2) Pursuant to legislative authority, adam 
was constructed as a public improvement across the 
old bed of a stream after the waters had been diverted 
by natural causes to a new channel. Afterward, the 
new channel becoming filled from natural causes, and 
the dam preventing the water from flowing off in the 
old channel, plaintif?s land was overtlowed and dam- 
aged. IJleld, that maintaining the dam was not a tak- 
ing of plaintiff's land, within the constitutional provis- 
ion that private property ought not to be taken or ap- 
propriated to public use without just compensation. 
Mo. Sup. Ct., Oct. 31, 1892. Payne v. Kansas City, St. 
J.& C. B. R. Co. Opinion by Black, J. 


— 


THE KING'S HIGHWAY. 


‘¢INELIS is so plain a case that it is difficult to make it 


a ground of argument."’ If Mr. Justice Buller 
could use these words in Dovaston v. Payne, 2 Sm. L. 
C. 157, surely they are still more applicable to Harrison 
v. Duke of Rutland, in which nevertheless the Court of 
Appeal have had to correct the lord chief justice in his 
law. The facts are extremely simple. The duke of 
Rutland was shooting over his moor, across which ran 
a public highway, the soil of the road being in the 
duke, who was apparently also in possession. Harrison 
came on the road, not to travel to any place, but solely 
to remain upon the road and interfere with the sport 
of the duke. The duke, after repeated expostulations 
—though that is not material—had him seized and held 
upon the ground until a particular driving of grouse 
was over. That this was done with no unnecessary 
force seems clear. A _ sufficient number of meu were 
employed to prevent any chance of a struggle, and 
while the assault was in progress the parties appear to 
have remained on pretty good terms. “Sing us a 
song,” said Harrison from his recumbent position on 
the ground; “lam fast enough.” ‘*I hope I am not 
hurting you,”’ repiied the keeper who was holding him 
down. If the duke of Rutland’s conduct was an arro- 
gant display of lawlessness, his men, at any rate, care- 
fully adjusted their violence to the necessities of the 
occasion. 

But of course the lawlessness was all on the other 
side, and the duke only exercised his undoubted 
rights after he had in vain attempted to put an end by 
peaceful means to the plaintiff's molestation. Two 
principles only are involved, each of them perfectly 
clear. The plaintiff, in being upon the land for a pur- 
pose other than that of passing along it, was commit- 





ting a trespass against the possession of the occupant of 
the soil, and such occupant was justified in resorting 
to force to put an end to the trespass. As to the first 
point, it is settled by Dovaston v. Payne. Cattle which 
had broken froma highway into an adjacent field were 
seized by the owner of the field dwxage feasant. The 
owner of the cattle pleaded that the owner of the field 
was bound to repair the fences; that these were de- 
fective; and that the cattle, being in the highway, 
escaped out of it and into the field owing to such de 

fect. As is well known, he lost his case for content 

ing himself with the declaration that the cattle were in 
the highway, and not adding that they were passing 
through and along. The matter is pleasanter reading 
in Sir Frederick Pollock’s verses than in the reports. 
Says the court to Dovaston: 


“The right is to pass and repass alone, 
Free and fair is the king’s highway. 
And that your pleader should well have known, 
Whose fault hath lost you this cause to-day, 


And now the case is exceeding plain, 
Free and fair is the king’s highway. 

fle shews how your kine he might well distrain, 
And ye shew us nothing to say him nay.” 


Or, in the graver language of Heath, J.: “If (the 
land from which the cattle escape) is a way (the owner 
of the cattle), must shew that he was lawfully using the 
way; for the property is in the owner of the soil, sub- 
ject to an easement for the benefit of the public. On 
this plea it does not appear whether the cattie were 
passing and repassing, or whether they were trespass- 
ing on the highway.”’ The description of the public 
right as an easement is of course inaccurate, for, as 
Cairns, L. J., pointed out in Rangeley v. Midland Rail- 
way Co., 37 L. J. Ch. 316, there cannot be an easement 
in gross. It must be connected with two tenements, a 
dominant and a servient tenement. Strictly speaking, 
a highway is a dedication of the surface of land for the 
purpose of passing and repassing, and for that purpose 
only, the freehold or the soil of the land remaining in 
the original owner. 

This decision is quite sufficient to show that any one 
who is upon the highway for another purpose than that 
of passing along it is a trespasser, but there is also 
direct authority te that effect in the decision of the 
Queen’s Bench (Lord Campbell, C. J., Wightman, Erle 
and Compton, JJ.), in The Queen v. Pratt, 4 E. & B. 
860. The defendant was in the daytime on a public 
road carrying a gun and accompanied by adog. The 
land on both sides of the road was the property of 
Bowyer, and on one side of the road was a cover or 
plantation in Bowyer’s actual occupation. Pratt 
waved his hand to the dog, which thereupon entered 
the cover. A pheasant flew out across the road, and 
Pratt, being still on the road, fired at if and missed it. 
He was convicted by justices under 1 and 2 William 
LV, chapter 32, section 30, of committing a trespass, by 
being in the daytime on land in the occupation of 
Bowyer in search of game. The conviction was upheld 
by the Queen’s Bench on the ground that Pratt was on 
the road as a trespasser. The sending the dog into the 
cover was of course a trespass, though not, it was held, 
such a personal trespass as to support a conviction 
under the statute. But as to the trespass on the road 
there was no doubt. “I take it,” said Erle, J., “to be 
clear law that if in fact a man be on land where the 
public have the right to pass and repass, not for the 
purpose of passing and repassing, but for other and 
different purposes, he is in law a trespasser, like the 
cattle in Dovaston v. Payne.’ It was therefore solely 
a question of fact as to the purpose for which Pratt 
was on the highway, and this was sufficiently clear 
from his sending his dog into the cover, and shooting 
at the pheasant which the dog drove out. Unless then 
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both these authorities were to be overruled the present 
case was concluded by them. 

Just as little difficulty arises as to the use of force to 
restrain the trespass. In general of course a trespass 
is restrained by moving the trespasser off the premises 
upon which he has trespassed, but the only person who 
can justify this is the person who has possession of the 
premises; and the question has usually been whether 
such possession could be shown. Thus, in Roberts v. 
‘Tayler, 1 C. B. 117, it was held that the person justify- 
ing the assault must plead that he was possessed of the 
premises, and Dean v. Hogg, 10 Bing. 345, and Holmes 
y. Bagge, 1 E. & B. 782, show the nature of the possession 
which is required. In the former case a person who 
hired a steambort was held to have no exclusive pos- 
session to justify the removal of an intruder inasmuch 
as the owner’s captain and crew remained on the boat 
for the purpose of navigating it. And in the latter, two 
cricketing elevens were held not to have possession of 
afield in which they were playing so as to justify the 
expulsion of an intruder by a member of one eleven. 
But these authorities, though they are interesting on 
the subject of possession, only affect the present case 
so far as they admit that possession when proved will 
justify the expulsion of a trespasser. Actual expulsion 
was not attempted in the case of Harrison, but this 
was not necessary. The remedy by self-help is al- 
lowed for the purpose of putting an end to the tres- 
pass complained of, and this was most effectually done 
by restraining temporarily the ‘plaintiff's freedom of 
action. 

It may be noticed that it seems to have been thought 
sufficient to say that the duke was owner of the soil of 
the road. This is hardly correct. To justify the as- 
sault he was obliged, as the above cases show, to have 
possession, and this apparently he had. As owner the 
possession would be in him unless the road was in- 
cluded inland held under him by atenant. But the 
fact that so much stress was laid upon the ownership 
of the soil being in the duke, and that nothing was said, 
in the judgments at least, about possession, shows a 
tendency to forget essential distinctions. We take it 
that had the duke been shooting over the land of his 
tenant, not being a tenant at will, he could not have 
justified the assault.— Solicitors’ Journal. 


ome o———— 


NEW BOOKS AND NEW EDITIONS. 
HARTSHORNE ON THE RAILROADS AND THE COM- 
MERCE CLAUSE. 


Mr. Francis Cope Hartshorne of the Philadelphia 
bar has issued, through the University of Pennsylva- 
nia press, a manual of one hundred and seventy-five 
pages on the above-entitled topic, the object o. which 
he prefatorily states to be to “ explain the present and 
predict the future attitude of the Supreme Court upon 
questions of railroad legislation already raised or 
likely to be raised.’’ The questions discussed are of 
the highest importance, and are intelligently treated. 


THe GREEN BAG. 


Volume 4 of the Green Bag forms a handsome book 
of six hundred pages, adorned with many curious and 
rare as well as many excellent contemporary portraits 
of eminent lawyers and judges, and containing a great 
amount of legal biography, history, poetry and general 
comment. This periodical not ouly does not fall off in 
interest, but improves with age. For the future its 
publishers announce a new department of current 





comment from the pen of theeditor of the ALBANY 
Law JouRNAL. ‘To its subscribers they also present a 
large and capital likeness of Daniel Webster for 
framing. 


LAWYERS’ REPORTS, ANNOTATED. Book 16. 


This volume contains an excellent selection of im- 
portant cases, accompanied by concise, pointed and 
judicious annotation. It would bean improvement to 
print the notes at the close of the cases respectively in- 
stead of at the foot of the page.  Foot-notes are ot 
handy. The book is handsomely printed. We com- 
mend the series to practitioners. 


GENERAL DIGEst OF THE UNITED STATES. VOL. 7. 


Such is the back-title, but the title-page announces 
that the volume embraces the decisions of England 
and Canada as well, embracing all of the year ending 
September, 1892. The volume contains some two 
thousand four hundred pages, compactly printed in 
double columns, and is represented to state the sub- 
stance of twenty thousand cases. The work seems 
well done. T'wo useful matters are bibliographical 
notes and a table of cases criticised, etc., the latter 
covering fifty-four pages. The editorial notes of the 
Lawyers’ Co-operative Reports are indexed under the 
appropriate heads. Several classifications are wot in 
accordance witn our own judgment. For example, 
under ** Criminal Law ’’ one ought to find all criminal 
law, instead of finding it separated under the various 
names of crimes. So we prefer the classification of 
“Negotiable Insiruments’’ to * Bills and Notes”? and 
*‘Checks.’”’ But these are minor matters on which 
digesters will differ. We do not know where one can 
get more law for the price than in this great book. 


Qe 


CORRESPONDENCE. 
DEPRECIATION OF CEMETERY LOTS. 
Editor of the Albany Law Journal: 

There isa relief department connected with the Bal- 
timore and Ohio Railroad Company which insures its 
employees. An Italian named Domenico Pilla, one of 
the employees insured by the department, was killed. 
In accordance with its rules, there was a certain sum 
coming to his heirs. 

There has been filed with the department a bill, a 
copy of which L give you, leaving out however the 
name of the town and State where the church is lo- 
cated, and also leaving off the church seal: 

“Avaust 8, 1892. 
“Heir of Domenico Pilla to St. Stephen’s Church, Dr.: 

To one graye obtained by fraud for the burial of 
Domenico Pilla,who died out of the church, de- 
preciating thereby the cemetery lots near his 
QO 50c5 cladsat ats 3 lddvgew aebek oteaen wae $10 00 

@e -c06 1 00 


Very truly yours, 


JCHN K. COWEN. 
December 30, 1892. 


NOTES. 





F Judge John Erskine would write a volume of 
reminiscences it would be a valuable contribution 
to our literature, and would aid the future historian. 
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Judge Erskine was the first Federal judge in Georgia 
after the war. His term of service lasted through the 
reconstruction period until long after the restoration 
of Democratic rule, and his experience in those stir- 
ring times, with an account of what he saw and heard 
while on the bench, would interest both old and young. 
Then the story of what he sawin Paris during the 
Franco-German war, or just at its close, would make 
anexciting chapter. The judge is aman of high cul- 
ture, and in his extensive travels he has met many of 
the world’s most notable men and women. He is a 
delightful raconteur, and a book written in the easy 
and graceful style of his casual talks with his friends 
would make a hit.—FEwchange. We cordially agree to 
the foregoing, and wish that Judge Erskine could be 
persuaded to give the bar his reminiscences. 


Itis a pity, says the /rish Times, that gentlemen oc- 
cupying the position of her majesty’s judges should be 
so unreserved in their expression of opinion about the 
poor newspaper press of Great Britain. We have heard 
it before to-day, but it has never seemed much more 


sincere than the innocent inquiry from the bench, | 


* Who is Lottie Collins?” or * What do you mean by 
a‘Johnnie’?’? Why should Lord Esher exclaim, as if 
he was suffering from the gout or chilblains, ‘* Who 
eares for the press, and why should any one seek to 
justify bimself in the press? ’’ That was his lordship’s 
gratuitous and querulous interrogatory during the 
hearing of a case about the Law Times. The jury 
found there had been a libel by the Law Times, but 
awarded only a farthing damages, and to-day there 
was an appeal on the ground that the verdict was con- 
temptuous. Why the master of the rolls should have 
been so upset does not appear. Perhaps he was tired 
of the learning of Sir Charles Russell, as the report 
says his question was put ‘in the course of the legal 
argument.” But that is hardly to the point, except in 
palliation of Lord Esher’s irritability and want of 
tuste. Who doubts that Lord Esher would be ready 
enough to “ justify himself in the press’’ if his infal- 
lible fairness and unquestioned judgments gave occa- 
sion for the slightest adverse criticism of them, and 
who doubts that even the master of the rolls ‘ cares 
forthe press?”’ This is the merest affectation of in- 
difference, and comes but ill from a member of a great 
profession in regard to which the newspapers are on 
the whole somewhat over-disposed to reticent leni- 
encey. 


\ decision of some interest to a section of the gen- 
eral public was given by Sir John Bridge at the Bow 
atreet Police Court this week. The question was 
whether the scheme of awarding prizes to successful 
competitors in what is known as the ‘* Missing Word 
Competitions” is a lottery within the Acts of 42 
George 3, chapter 119, section 2. and 4 George 4, chap- 
ter 60, section 41. ‘The first-mentioned enactment im- 
poses penalties on any person who shall *‘ keep any 
office or place to exercise, keep open, show or expose 
to be played, drawn or thrown at or in, either by dice, 
lots, cards, balls or by numbers or figures, or by any 
other way, contrivance or device whatsoever, any 
game or lottery called a little goe, or any other lottery 
whatsoever not authorized by Parliament.’’ And the 
latter statute is directed against the sale of ‘‘any 
ticket or tickets, chance or chances, in any lottery or 
lotteries, except such as are or shall be authorized by 
this or any other act of Parliament to be sold,” and 
the publishing of ** any proposal or scheme for the sale 
of any ticket or tickets, chance or chances, share or 
shares of any ticket or tickets, chance or chances, ex- 
cept such lottery or lotteries as shall be authorized as 
aforesaid." The defendants were the proprietors and 


4 


{ 
| printers of a newspaper called Pick Me Up, and the 
scheme in respect of which the proceedings were taken 
ws as follows: The public were invited (in the issue 
of the paper of the 26th of November} to supply the 
missing word in the following sentence, which was 
printed at the end of an account of the accommodation 
at a work-house or alms house: ‘The better kind of 
paupers live there. They have a motive for exertion 
and becoming pride in the desire to make their little 
| chamber neat and Any competitor might send 
| inas many words as he pleased, but a coupon cut from 
| the newspaper and a remittance of one shilling were 
| 
| 





to accompany each word sent. The proprietor placed 
in sealed envelopes a number of words, more or less 
appropriate. Oneof these envelopes was drawn hap- 
| hazard, and the entrance moneys were divided amoug 
the competitors who had sent in the word which had 
been so selected. The arguments turned upon the 
question, Is success in such acompetition the result of 
chance or of skill? The learned magistrate thought 
the former was the case, and that the defendants had 
brought themselves within the previsions of the Lot- 
tery Acts; he imposed a nominal fine, this being, it is 
understood, atest proceeding, and expressed his wil- 
lingness to state a case for the opinion of the High 
Court if called upon to do so. This case is therefore 
| still, to some extent, sub judice, and we touch upon it 
with diffidence. It appears to us however that the de- 
cision of the magistrate is open to question. ‘The pro- 
cess by which the right word may be arrived at is not 
entirely governed by chance; there are only a certain 
number of words which could properly fill the gap in 
| the sentence, and a certain degree of skill--not a very 
high degree we admit—is required for the selection of 
a word which willat least ‘* make If once an 
appreciable element of skill be introduced the scheme 
is, we submit, no longer a‘ distribution of prizes by 
lot or chance’ (Webster's Dictionary, sub. voc. ‘ lot- 
tery” This view is borne out by the decision of a 
divisional court (Day and Lawrence, JJ.) in Reg. v. 
Hulton, 39 W. R. 540.) In that case prizes were offered 
to those who should correctly insert on a coupon cut 
from apage of the defendant’s racing guide the names 
of the winning horses in six, five or four named races 
to be run in the ensuing week, the particular races be- 
ing chosen with a view to make the selection of the 
winners very difficult. The element of chance, as it 
seems to us, enters at least as largely into that scheme 
as into the “‘ missing word competition,’ but the court 
| held that there was no lottery. We understand that 
in similar ‘‘ missing word competitions,” as conducted 
by other newspapers, one word only, being the word 
which is considered by the manager of the competition 
to be the most appropriate, is selected as forming the 
true answer. Instead of the winning word being 
merely one selected haphazard out of a number of 
fairly appropriate words, it is the one which appears to 
a presumably competent writer of language to be the 
right word in the right place. This method of con- 
ducting the competition, as it appears to us, is caleu- 
lated to increase the element of skill, the object of the 
| competitors being to emulate the critical skill of the 
persou who has selected the one most appropriate 
word. This would place the persons responsible for a 
competition so conducted in a better position as re- 
gards the defense on the ground of “skill’’ than were 
the proprietors of Pick Me Up, and if this be so it ap- 
pears to follow that the case which has lately come be- 
fore Sir John Bridge cannot be taken to be decisive of 
the lottery question with respect to all the ‘‘ missing 
word competitions ’’ which are being carried on by the 
proprietors of different newspapers. — So/icitors’ 
Journal, 
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CURRENT TOPICS. 





| of the best recommendations that the New 

York State Bar Association ever made was in 
favor of the adoption of a uniform standard of ad- 
mission to the bar and of a uniform system of ex- 
amination. The requirements for admission ought 
to be the same all over the State. As it now stands, 
some examination papers are occasionally rather too 
simple, and often they are excessively difficult. We 
have seen papers embracing many questions which 
no lawyer in this State could answer, not excepting 
the lawyers who put the questions, without a special 
This is all wrong. There ought to 
be a general board of examiners for the whole State, 
and a uniform but unrepeated series of questions for 
every examination. 


investigation. 





{nother good thing done by the association was 
to defeat the proposed recommendation to dispense 
with the requirement of a year’s study in the oftice 
of a practicing attorney asa condition of admission, 
The proposal came from persons in the interests of 
We think as much of law educa- 
tion as most persons, but we do not believe it can 
take the place of a practical observation and experi- 
ence in a law office. The point was made that since 
the introduction of stenography and type-writing in 


the law schools. 


law offices the student loses the main advantage of 
aclerkship. We do not assent to this by any means, 
but at all events not one-tenth of the law offices 
outside the large towns and cities have stenographers 
and type-writers. The student in any office sees 
and reads papers, uses his ears in listening and his 
eves in watching the practical workings of the legal 
Another and very great advantage of 
a clerkship is that the student has the opportunity 
to go into the courts and observe how business is 
conducted there, and in many cases to transact occa- 
sional small matters himself. In our judgment there 
is not one law school graduate in a hundred, who 
not having served a clerkship, would know, for 
example, how to take an inquest on a promissory 
note, Practical matters can be taught only by prac 
tice. The law clerk is like a sponge laid to the 
water — he absorbs naturally through his senses — 
and this he cannot do ina law school. If we could 
have our way we would compel the student to serve 
in an office a year before going to a law school, for 


machinery. 


then he will easily and surely learn a thousand things 
inmuch less time than he can acquire a vague notion 
of them in the school, and which will greatly facili- 
tate his studies. We would also require every can- 
didate to study three years, whether a graduate of 
a college or not. 


The association also very wisely denounced the 
preposterous proposal of Senator Plunkitt, that 


Voi. 47 — No. 4. 








‘fany person who has qualified and served as a 
member of the Legislature of the State for at least 
seven years shall be, on motion made to the General 
Term, admitted and licensed to practice as an attor- 
ney and counsellor in the courts of record of the 
State, without examination and without complying 
with any other requirement.”” Not even a good 
moral character! Perhaps this is wisely dispensed 
with in the case of a candidate who has succeeded 
in being sent to the Legislature for seven years. 
This is even more ridiculous than the old rule ad- 
mitting graduates cf law schools on motion without 
examination, which so debased the character and 
learning of the bar, and raised such a storm of in- 
dignation that it was wiped out years ago. The 
Legislature is a poor law school, A man might serve 
reputably and usefully for seven years as a legislator, 
and yet be utterly incompetent to pass the easiest 
of the present examinations or advise or act for 
clients with safety or discretion. The true test of 
the matter is this: if the legislator knows enough 
to be safely admitted he can sustain an examina- 
tion; if he does not, he ought not to be admitted. 
The proposal is probably in the interest of some 
particular ignoramus who has served in the Legisla- 
ture seven years. It is bud enough to have saloon- 
keepers elevated to the bench in the city of New 
York, and the bar and the publie will not stand 
this proposed outrage. Senator Plunkitt ought to 
be ashamed to father it. Probably there is not 
much danger of its passage, and undoubtedly the 
governor would veto it if it should pass, but it is 
too bad that our Legislature should seem to tolerate 
the contemplation of such a folly and wickedness. 


In a group of articles on ‘* Unchurched Classes 
in the Independent of the 5th instant is one by 
Anthony Comstock, entitled ‘* The Vicious Class,” 
in which he tells a good deal of wholesome truth. 
Among other things he says: 


‘For the purposes of this article however T submit 
that the * vicious class’—those most to be drended—are 
those who create crimes where they do not exist, and 
fosterthem where they do exist; who defy laws and 
prey upon the weaknesses and infirmities of men to get 
rich. 

“There are three great sources of crime that must 
plead guilty to this indictment, to-wit: Inutemperance, 
eambling and evil reading. The harvests from the 
seed-sowing of these three vice-breeders in the com- 
munity are doing more to degrade society, hinder the 
progress of the kingdom of our Lord Jesus Christ, un- 
dermine common honesty and fair-dealing, and over- 
throw the safeguards of good government, than any 
or all other evil influences combined. These are essen- 
tially vicious, because they breed crimes, disorder, 
poverty and want.” 

‘“*My conclusions then are: That those who make 
drunkards, paupers, criminals, who destroy peace and 
good order, undermine common honesty and indus- 
trions habits, wreck homes, impoverish helpless 
women and defenseless children, are pre-eminently the 
‘vicious class.’ We should denounce the promoters of 
crime—the seed-sowers of evil—rather than the result 
of their crafty machinations.” 

© 'Traduce not the victim of the drink curse, while 





62 








THE ALBANY LAW JOURNAL. 





the cause of his ruin is protected by the copartnership 
of the State under license laws. 

“Hale not the defaulter, embezzler and thief to 
prison while the statute books are blotted with the ac- 
cursed Ives Pool Bill, authorizing the temptations of 
the gambling fraternity of robbers, sharpers and 
thieves. 

“Turn not away in holy horror from the victim of 
youthful indiscretion, while the sensational writers of 
modern filth and trash are outside of prison walls. 
Hope not to better the condition of those who live in 
the precinets of squallor and want unless the pestholes 
of contagion areclosed. * * * The sewer-pipes that 
are belching forth poisonous gases into the commu- 
nity, especially through the ‘gin-mill,’ ‘dive,’ disor- 
derly house, devil's printing-press, ete., must be closed ; 
otherwise religion and morals will be infected, dis- 
eased, corrupted, debased and overthrown.” 

In the same series the Rev. J. O. S. Huntington 
says: ‘*The ‘model’ tenement-house is, in my 
opinion, an hypocrisy and a lie. It is at best a sys- 
tem of dole-giving.” His remedy is: *‘ Put the tax 
on the values of land, and take from the real estate 
owners and heavy landlords the unearned increment 
which they are pocketing, and which comes from 
the labor of the people. When that is done the 
tenement-house will cease to exist.” One of the 


most interesting of the series is on ‘Fallen 
Women,” by A. S. Hatch. He is actively engaged 


in measures for succoring and reforming this _piti- 
able class, and his paper, gives reasonable assurance 
that their case is not desperate if only their fellow- 
beings will not set themselves up as better than 
Christ. 


Judge Coxe of the United States Circuit Court 
has refused an injunction at the suit of the West 
Publishing Company of St. Paul, Minnesota, to re- 
strain the Lawyers’ Co-operative Publishing Com- 
pany of Rochester, N. Y., from publishing its 
digest. The claim was put on the ground that the 
West Company had copyrights in the opinions 
which would be violated by the Co-operative publi- 
cation. The result was inevitable. There is room 
for both these publications, it appears. At all events 
they both have peculiar excellencies. 


We do not know what the American Law Review 
means by saying of this journal that ‘‘ the shadow 
of its genial editor could not very well grow less,” 
Perhaps it judges us by the recollection of many 
years ago; but we can inform our excellent friend 
that we are no longer a light-weight, but are now to 
be classed as a middle-weight. We heartily echo 
our friend’s shadowy good wishes, with a modifica- 
tion authorized by the celebrated Irish echo — 
may his shadow never grow bigger! Meantime we 
agree with him that ‘‘there is no reason to believe 
that our always bright and good-natured contempo- 
rary will not continue to live for some years yet.” 
This is in marked contrast with the grumpy expres- 
sions of the Commercial Law Drummer of St. Louis, 
commonly known as the Central Law Journal, which, 
in its bragging column on the 6th instant, speaks of 
this journal as a ‘‘struggling contemporary.” We 
acknowledge that we struggle. We struggle to fur- 





nish the legal profession with something fit to read. 
The Central simply struggles to get subscribers. 
Our struggle is with pen and brain. The Central's 
struggle is with drumsticks and mouth. The dif- 
ference between the two is well expressed by a dis- 
tinguished judge of Ohio who recently wrote us of 
a call from the agent (and editor, we believe) of the 
Drummer, and observed that ‘* people take the AL- 
BANY because they want it and the Central to get 
rid of an agent.” One of the most eminent of the 
Iowa judges wrote us on the 5th instant that he has 
read this journal ever since 1876, at which time he 
became a judge, ‘‘and on the morning in which it 
reaches my desk I do nothing else until I have read 
its editorials and scanned the published decisions.” 
Chief Justice Morton of Massachusetts once wrote 
us as follows: 

“| have often had on my mind to express to you my 
acknowledgments of your kindness in sending me the 
ALBANY LAW JOURNAL. [read every number of it, 
from first to last page, with pleasure and profit. You 
discuss the living legal issues of the day, both in your 
editorials and in your selected decisions. It is sur- 
prising how often I find in your pages discussions 
which bear upon cases pending in our court. Wishing 
you continued success in your valuable labors, I am,” 
etc. 

If the Drummer had received such a letter what 
an ‘‘ad.” it would have made out of it! We have 
had it a dozen years and never thought of publish- 
ing it until now. There have been many instances 
of judges to whom the journal lad been sent as a 
compliment, who on retiring from the bench became 
subscribers to it. If any human being ever sub- 
scribed for the Central Law Journal without being 
solicited we shall be surprised to learn it. 


We this week publish the address of Justice Alton 
B. Parker before the New York State Bar Associa- 
tion on the 17th, on *‘ A Phase of Law Reform,” to 
which we called attention last week. Also the ad- 
dress of President J. Newton Fiero at the opening 
of the business meeting on the 18th, together with 
a list of the officers of the association for 1893. 
While, as will be seen, the intellectual side of the 
the social feature 
On the evening of 


association was not neglected, 
was made unusually prominent. 
the 17th, previous to the addresses, Justices Brewer 
and Parker were entertained at dinner by J. New- 
ton Fiero, president of the association, together 
with Governor Flower, Senators David B. Hill and 
Edward Murphy, Jr., Judge William J. Wallace, 
Chief Judge Charles Andrews, Lieutenant-Governor 
William F. Sheehan, Senator Amasa J. Parker and 
Judge D. Cady Herrick. After the addresses a 
very enjoyable reception, nan informal way, was 
tendered Justices Brewer and Parker in the Assem- 
bly parlor, at which a large number of the members 
of the association, accompanied by ladies, were pres- 
ent, and had an opportunity of becoming ac- 
quainted with the speakers and members of the bar 
from different parts of the State. On Wednesday, 
during the recess, the committee of arrangements 
had prepared a luncheon at the Albany Club, at 
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which those in attendance on the business meeting 
partook, making an exceedingly enjoyable hour. 
The proceedings were closed by a reception to the 
association, given by Governor Flower at the Execu- 
tive Mansion, at which over two hundred of its mem- 
hers attended. It was deemed by the members a 
very decided improvement upon the annual dinner, 
and Governor Flower received many compliments 
for his courtesy. Perhaps the most important feat- 
ure in this connection is, that the social side was 
not allowed in any way to interfere with the busi- 
ness part of the programme, which received the 
strictest attention, and was fully carried out, 





Owing to a mistake in the make-up, our indexes 
sent out last week were badly mixed up. We send 
our corrected indexes this week. 

~ = 
NOTES OF CASES 

N Bvons v. Evans, Court of Appeals of Kentucky, 
November 26, 1892, it was held that a contract, 
though for a valuable consideration, between hus- 
band and wife, that she will not sue for alimony for 
a year, is void as against public policy. The court 
suid: ‘By the common law every contract between 
husband and wife was void for want of parties. 
Articles of separation, with an adequate allowance 
to the wife for her support, made through the in- 
strumentality of a trustee for her, have however 
been upheld; and generally if a contract between 
husband and wife, merely, be just and reasonable, 
and would be good at law when made by the hus- 
band with a trustee for the wife, it will be upheld 
in equity. It has been said by this court that while 
a contract made between them when living in amity 
for the payment of a certain sum by the husband to 
the wife, in view of a future separation, would be 
void as against public policy, yet this would not be 
so if made on account of previous separation, or in 
contemplation of immediate separation. Loud v. 
Loud, 4 Bush, 453. In other words, some contracts 
between them are enforced in equity, not because of 
the agreement merely, but because the transaction 
being just and reasonable the wife has no equity 
outside of it. Here the claim of the wife for alimony 
is met by the plea that she agreed, for a valuable 
consideration, not to sue for it for a year. Such a 
contract should not be upheld. It is in violation of 
publie policy, it is inconsistent with the full course 
of justice, and it is not reasonable and just to the 
wife. The husband during the period covered by 
the contract might dispose of his entire estate. It 
would likely work a defeat of justice, and render 
the innocent and unoffending wife a pauper. — It 
does not fully protect her rights, and should not 
Browne Div. & Alim. 270. 
Seeking equity however she must of course render 
it, and she would therefore be chargeable with what- 

ever she may have received under the contract.” 


therefore be enforced. 


In Carr v. Lackland, Supreme Court of Missouri, 


Division No. 2, November 29, 1892, an antenuptial 


contract provided that in lieu of dower the wife 
should receive from the husband at the time of 
murriage ‘‘ securities amounting in the aggregate to 
$50,250,” naming certain securities These securities 
were given to the wife as agreed, but subsequently 
turned out to be worth much less than their face 
value of $50,250. Ueld, that as there was no fraud 
or misrepresentation, the wife could not recover 
from her husband’s estate the difference between 
their real and nominal value. The court said: 
‘*We are asked, in the first place, by counsel for 
plaintiff, in construing the contract, to consider the 
attitude of the contracting parties to each other, 
the delicate situation in which the lady is placed in 
such circumstances, the unquestioning confidence 
and trust she reposes in one into whose keeping she 
is about to intrust her future happiness, and apply 
those principles of equity which require that where 
there is trust and confidence on one part there must be 
required of the other the corresponding obligation 
of the utmost good faith and fairness. Above all, 
the court is asked to move ‘in obedience to what 
has been sometimes termed a ‘ cardinal rule.’ That 
rule is to maintain and enforce marriage contracts 
as beneficial provisions for the wife,’ and when a 
release of her marital rights has been obtained, to 
presume that the husband intended, in consideration 
therefor, to provide her some other adequate or 
equivalent means of support. There is no doubt of 
the equity of the rules invoked when applied to 
those cases in which the wife is seeking relief 
from an unconscionable agreement into which she 
has, in her confidence, been misled. In such case it 
is held that the contract, and all the circumstances 
attending its execution should be regarded ‘ with 
the most rigid scrutiny, and when the circumstances 
establish that the woman has been deceived, or in- 
duced by false pretenses to enter into the contract, 
it will be held null and void.’ Pierce v. Pierce, 71 
N. Y. 154; Alinev. Kline, 57 Penn. St. 120. This is 
not such a case. No bad faith on one side ov mis- 
placed confidence on the other is either charged or 
proved, The writing, as embodying the agreement 
and intention of the parties, untainted by fraud or 
deceit, and uninfluenced by confidence or affection, 
is before us to be construed, and its covenants en- 
forced, and not for cancellation. We know of no 
rule of interpretation which is peculiar to such con- 
tracts. ‘The court cannot take into consideration 
the hardship of any individual case, but must 
judge upon settlements and wills as it finds them, 
and as the parties have thought fit to make them.’ 
If unambiguous and unimpeached, the contract, as 
all others, must be understood and enforced accord- 
ing to the common understanding of the language 
employed. If the language used is ambiguous, then 
the contract should be construed in the light of the 
situation of the parties, and their relation to each 
other, the purposes to be attained, and all the cir- 
cumstances attending the transaction. 1 Greenl, 
Ev., § 273; 1 Pars. Cont. 449; Peachy Mar. Sett. 
456; Smith’s Appeal, 115 Penn. St. 319; Hesler’s Es- 





tate, 143 id. 386; Jlosford v. Hosford, 41 Minn. 
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245; McNutt v. McNutt, 116 Ind. 545; Peet v. Peet, 
81 Iowa, 172. Is there any ambiguity in this clause 
of the agreement which calls for construction? It 
is claimed by counsel that the recital that Mr. Allen 
would deliver to Mrs. Carr or her agent securities 
amounting to $50,250 should be construed into a 
covenant that they would be of that value, notwith- 
standing the subsequent specification of certain re- 
ceipts or certificates whose aggregate face value 
amounted to that exact sum. The general proposi- 
tion that a recital in a contract or deed may be con- 
strued as a covenant against the party making it is 
true, but we think in order to make such a con- 
struction it must be very clear, from the language 
of the whole instrument, taken together, that such 
was the intention of the parties. Usually such re- 
citals are held as deseriptive only. Ferguson v. Dent, 
8 Mo. 668; Dryden v. Holmes, 9 id. 1386; Peachy 
Mar. Sett. Furrall v. Hilditch, 5 C. B. (N. 8.) 
840, and note. We are unable from the words ‘ se- 
curities amounting to $50,250,’ as used in the con- 
tract, to spell out even a representation that such 
securities would be of that value. The word 
‘amounting’ never carries with it a definite idea of 
value, It implies an aggregate or sum of two or more 
things, a quantity, or a number. The insolvent 
notes of a bank may amount to more than 
that are solvent. Nothing to the contrary appear- 
ing, we must presume that the parties used the 
word in its ordinary sense, meaning thereby that the 
express or face value of the securities, when added 
But to 
remove all possibility of doubt or question the par- 


ore, 
voino, 


those 


together, aggregated the sum of $50,250. 


ties themselves explain their meaning in the simplest 
possible manner, by immediately particularizing 
and specifically describing the very securities meant, 
No argument can make the intention of the parties 
clearer. By the clearly-expressed terms of the 
agreement, Mr. Allen undertook and agreed to as- 
sign to Mrs. Carr the two certificates described, and 
nothing more. These were delivered, and that they 
were then, or afterward turned out to be, worth 
less than their face value, is no ground for straining 
a construction of the contract, so as to make it 
more beneficial to one of the parties. 
terms ‘securities amounting to $50,250’ were re- 
strained and limited by the subsequent particular 
description of the receipts or certificates intended. 
Dart v. Bagley (Mo. Sup.), 19 S. W. Rep. 311; Tor- 
rance V. McDougal], 12 Ga. 526; Grumley v. Webb, 
44 Mo, 444; Guffey v. O Reiley, 88 id. 422.” 


The general 
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A PHASE OF LAW REFORM. 
Address by Judge Alton B. Parker before the New York State 
jar Association, January 17, 1893. 

i BE object of your association—* to promote reform 

in the law, and to facilitate the administration of 
justice ’—is a noble one. A clear and comprehensive 
conception of this purpose has its well-defined limit of 
inclusion and exclusion, and as rigidly shuts out all 
needless or harmful change, or change for private pur- 
poses—which is the opposite of reform and alien to the 
administration of justice—as it earnestly seeks the 








progreasive and permanent betterment of the law, both 
ip its substance of rightsand duties and in its methods 
of procedure. This truth is recognized in the provis- 
ion of your constitution, which makes it the duty of 
the committee on law reform not only “to consider 
and report to the assogiation such amendments of the 
law as in its opinion should be adopted,” and ‘to ob- 
serve the practical working of the judicial system of 
the State, and recommend by written or printed re- 
port any changes therein which observation or expe- 
rience may suggest,’? but ‘also fo scrutinize proposed 
changes of the law, and when necessary report upon 
the same.”’ 

While indulging in some general observations not 
inappropriate, I trust, to the subject, it is my design 
to invite your special attention toan evil which is here 
and there felt and dimly perceived, but not generally 
and distinetly recognized in its full magnitude and 
proportions, and to submit some practical suggestions 
for its remedy. 

Henry Sumner Maine, in his philosophical treatise 
on Ancient Law, tells us that the earliest notion of jus- 
tice was that of a judicial sentence pronounced by the 
king, in each case after the facts had occurred, which 
Wis not determined by any rule, but was supposed to 
be dictated by direct divine inspiration. Out of such 
sentences grew custom and all that has followed. The 
long development of jurisprudence has resulted in the 
reversal of the original conception. Blackstone, in de- 
scribing law as “a rule, nota transient sudden order 
froma superior to or concerning a particular person, 
but something permanent, uniform and universal,’’ in- 
dicates how complete this reversal is. But [shall soon 
have occasion to cite modern instances, which are ob- 
noxious to Blackstone’s utterance, and are or might 
have been excrescences on the body of the law. 

While the common law is distinguished for the 
adaptability of its principles to new and varying con- 
ditions, some of its more rigid rules, incapable of ju- 
dicial change, have been from time to time outgrown 
by an advancing social organization, and the Legisla- 
ture has made the requisite modifications. No exten- 
sive or general change however has at any one time 
been made in substantive law, and even in revision 
and codification, the purpose has been to embody the 
existing law in au improved form with such changes 
only as experience had shown to be desirable. Any 
greater change would have been difficult, if not impos- 
sible, of accomplishment. 

But with the law of precedure the case was differ- 
Greater changes were needed, and have been 
made. Justice was sometimes defeated on grounds 
which now seem frivolous, substance was often sacri- 
ficed to form, and technicality had advanced so far in 
some directions as to be in itself a reductio ad absur- 
dum. A reformed practice was prescribed by the Leg- 
islature, and it is believed that the majority of those 
who, accustomed to the old ways, were successively 
shocked by the Code of Procedure and the Code of 
Civil Procedure, and who still survive, have become 
reconciled to most of their provisions. 

A new code of practice, introducing many and radical 
changes, with whatever care acommission or a Legisla- 
ture may have framed it, and with whatever assistance 
and counsel, would be likely to work with some fric- 
tion at first, and therefore we should expect that in the 
course of two or three years several modifications 
would be found to be expedient. But after that time, 
or to make a more liberal allowance, let us say a two- 
fold period, we would have a right to expect that the 
legal machinery would be in good running order, and 
rarely to be in need of further legislative oiling. We 
shall shortly see how far the facts correspond with this 
presumption. 

It isin the region of procedure and remedies that 
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the Legislature most frequently intervenes te modify 
the law. And practically the very substance of aright 
so depends upon the procediac and the remedy that an 
alteration in these may in some instances prevent its 
realization, even in cases where the change is held not 
toimpair the right or to emasculate the remedy. A 
few doctrines enunciated by high authority may be 
stated in this connection. A purely statutory liabil- 
ity can be changed or even abolished by the Legisla- 

ture. Louisianav. Mayor of New Orleans, 109 U. 8 

285; Chase v. Curtis, 115 id. 464. There is no vented 
right to a particular remedy, and ‘‘any rule or regula- 
tion in regard to the remedy which does not, under 
pretense of modifying or regulating it, take away or 
impair the right itself, cannot be regarded as beyond 
the proper province of legislation,’ and “ the State has 
full power over remedies aud procedure’ (Cooley 
Const. Lim. 442; Collector v. 

Berry v. Clary, 77 Me. 482; Van 
N. Y.100; Martin v. Reetor, 118 id. 479; Antoni v. 
Greenhow, 107 U. S. 769; York v. Texas, 137 id. 20), 
and as a general proposition, as to remedies and pro- 
cedure the Legislature has power to pass laws having 
a retrospective effect. ‘*Courts allow to legislative 
bodies the largest possible latitude in enacting laws 
which affect the procedure by which legal rignts are 
enforced. They may change the form oi actions at 
pleasure, and such changes will affect causes already 
accrued, as well as those which inay arisein the future, 
when substantial rights of che parties are not thereby 
disturbed.” Wade Retrouctive Laws, § 211, and au- 
thorities there cited; Drehman vy. Stifle, 8 Wall. 605; 
Morse v. Goold, 11 N. Y. 281; Conkey v. Hart, 14 id. 
29; Matter of Protestant Episcopal Publie School, 31 
id. 585. In the case last cived the court remarked that 
“many of the amendments of the Code of Procedure, 
asis well known, were madeto take effect upon exist- 
ing suits.” And as before, in effect, observed, a law 
of this sort may steer clear of constitutional inhibition 
and in theory preserve existing mehts and supply a 
remedy which on its face the courts cennot pronounce 
to be only the semblance of one, and yei. being poorly 
idapted for practical working, may in many instances 
lefeat the right by its operation on the means of en- 
forcingit. The need then of a thorough serutiny of 
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Hubbard, 12 Wali. 4; | 
lensselner v. Ball, 19 | 


from the completion of this new Code, it was amended 
in eighty-six other particulars. 

And here the reflection forces itself upon the mind 
that—after the careful revision of the former Codeand 
the numerous amendments of it, and twenty-seven 
years of experience in its practical working, and the 
great elaboration of the present Code, and three years’ 
amendments to its first part, and three years more of 
amendments to itas completed, suggested by its test 
and trialin actual work during that time—that after 
all this, there should have been, and probably was, but 
little need of further amendment. 

And yet the amendments since 1883 number 
two hundred and forty... The amendments prior to 
188 averaged eighteen per year, and those since that 
date have been nearly twenty-seven a year. The 
number of amendments to the old Code in twenty- 
six years was fourhundred and four; the number to 
the new one in fifteen years is four hundred and thirty- 
two. 

How many proposed amendments failed to pass the 


| Legislature since 1850 we do not know, and it would be 


a tedious and perhaps unprofitable labor to ascertain, 
How many during that period met an untimely fate 
in the executive chamber we cannot tell, but the num- 
ber must have been considerable, for forty-three per- 
ished there within the last five years. 

Of the eight hundred and thirty-six amendments to 
the two Codes, almost every year furnished its full 
quota. It is impracticable to give a detailed review of 
them here, for that would fill a volume. It may be 
said generally that many of them were for the correc- 


| tion of defects disclosed by experience, or discovered 


such proposed changes is obvious, and will be the more | 


upparent from arapid review of the legislation of the 
last forty-four years affecting our civil practice codes. 

The “Act tosimplify and abridge the practices, plead- 
ings and proceedings in the courts of this State,’’ 
passed in 1848, was thoroughly revised ir 1849, and was 
then (in another act) first designate? as the Code of 
Procedure, and in 1850 the commissioners who framed 
it were discharged. 

Notwithstanding the elaborate revision of 1849, the 
number of amendments to tbis Code in the three years 
following 1850 amounted to one hundred and twenty- 
five, and by that time it might have been supposed 
that it had attained a state of polish and perfection 
beyond which no further improvement was possible. 
But it is difficult to set bounds to human achievement, 
and in the interval between 1853 anc 1876 two hundred 
and sixty-three additional amendmen‘s invaded the 
annual statute books, and early in 1876 sixteen more 
sprang up in the advancing shadow (for ‘coming 
events cast their shadows before”) of the first thirteen 
chapters of the Code of Civil Procedure enacted by 
the same Legislature. These thirteen chapters, up ‘o 
the time of the completion of the new Code in 1880, 
were the subject of no less than one hundred and six 
amendments, including the repeal of two sections, 
one of which calls for particular comment, and exclud- 
ing two acts (chap. 325 of 1878 and chap. 257 of 1879) 


which are in effect, though not in form, amendatory of 
the Code of Civil Procedure, and within three years 





by critical observation, and were in the line of genu- 
ine improvement, but there is toolarge a residuum of 
questionable origin and doubtful vtility. The number 
seems far greater than the publie good or any needful 
reform of the practice requires, unless the first Code 
was adwarfish and the second a gigantic abortion. 
Hlow comes it that this ever-recurring tide of amend- 
ments, which all past effort has been as powerless to 
stay as the **come no further” of Canute to the sea— 
floods the legislative and executive chambers year after 
year and decade after decade? Is a code a mere con- 
venience to hang amendments upon like hats on a 
hat rack? Do the restless spirits of defunct commis- 
sions tortured by remorse for the sins of their official 
life, haunt the halls of legislation and whisper ghostly 
suggestions in the ears of the assembled solons, in 
hopes to repair the evil they did in their departed days 
of grace? 

There are hardly any individuals in our profession 
who have the time, the means or the disposition to de- 
vote their lives gratuitously to law reform, and how- 
ever industrious yourcommittee on that subjeet may 
have been, L have too much respect for their judgment 
to attribute to them eight hundred and thirty-six 
opinions, many of which must have been fluctuating 
and inconsistent with each other. No such number 
of amendments originated in any desire or purpose of 
reforming the law. It is not a rare or very unusual 
thing for an attorney here and there out of a large 
number to have a suit to which some provision of the 
Code is an obstacle to be removed, or the prosecution 
or defense of which might be aided by a changein the 
phraseology of some section, or sentence, or clause 
There are large interests, individual and corporate, 
which have their shrewd and capable counsel vigilant 
in watching legislation, alert to defeat any which may 
be adverse to the interests they represent, and adroit 
in framing and in procuring the passage of provisions 
which have a seeming public purpose, but which in 
fact have an intended application known only to them 
selves and those interested with them. From these 
and like sources come and have come a considerable 
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proportion of the proposed amendments. This annual 
planting, unlike that of the husbandman, is done in 
the winter, and sometimes the resulting harvest is 
abundant and valuable; but the years of plenty and 
the years of famine are simultaneous; the lean kine 
do not come up after the fat fleshed kine, but the lat- 
ter are the beneficiaries and the former the victims of 
such legislation. As there is an overruling power, 
which out of seeming evil still educes good, a wise pro- 
vision sometimes results from these influences; but 
where the primary object of a law is the promotion of 
the private interest of either a natural or an artificial 
person rather than the benefit of the public, we may 
reasonably expect an injurious rather than a beneficial 
effect from its operation. However opposed the idea 
may be to modern modes of thinking, we may not care 
to question the notion that the judgments of the king 
in olden times were divinely inspired, but we shall 
certainly not form that opinion in respect to the laws 
in question, and will unhesitatingly attribute their in- 
spiration toa less sacred source. 

The Legislature is usually composed of persons the 
majority of whom, however capable in other respects, 
are not qualified to judge of the effect of a bill affect- 
ing legal remedies or practice. It has to consider sev- 
eral hundred bills every year in a comparatively short 
session. Most of these measures are of greater obvious 
interest than those in which the legal profession is di- 
rectly concerned. A bill bad on its face would not be 
likely to get through the judiciary committees. Buta 
plausible measure coming from an apparently respect- 
able source, and whose secret purpose, if any, there 
were no available means of ascertaining in the rush and 
hurry of legislative business, would probably meet no 
obstruction in either house. 

The executive, if a trained lawyer himself, or having 
one as his legal adviser, may prevent, and has pre- 
vented, many such bills from becoming laws. He has 
within the last five years made all practicable inquiry 
concerning such measures before him, and he thus 
learned that several of them exactly fitted certain par- 
ticular actions and proceedings then pending,and came 
from the vicinage or locus in quo, but others equally 
objectionable may have escaped his vigilance, for the 
sources of information were few and limited, there 
was little time for consideration, and when, near the 
close of the session, the Legislature, like a grain eleva- 
tor, opened its chute and discharged upon the gover- 
nor an immense body of measures with the evident de- 
sign of burying him in the mass and smothering him, 
he may well have been glad to escape with his life, car- 
rying his veto power with him for use on s0me more 
auspicious occasion. 

In connection with the general remarks upon the 
kind of legislation under discussion, a few illustrative 
instances may be given: 

Some time prior to the passage of chapter 404 of the 
Laws of 1885 an action was begun to restrain a corpora- 
tion from paying a dividend which had been declared. 
The facts alleged by the plaintiff were of such a nature 
that the court granted an injunction pending the ac- 
tion, restraining the defendant corporation from pay- 
ing the dividend which it had declared. Unavailing 
efforts were made to have the injunction vacated, and 
then resort was had to the Legislature, resulting in the 
passage of the act above referred to, which amended 
section 622 of the Code of Civil Procedure, which pro- 


vided when a * new undertaking may be required ” by 


adding thereto the following: ‘ Upon such hearing, 
the court or judge must, where the alleged wrong or 
injury is not irreparable, and is capable of being ade- 
quately compensated for in money, vacate the injunc- 
tion order, upon the defendant's executing an under- 
taking in such form and amount, and with such sure- 
ties as the court or judge shall direct, conditioned to 


indemnify the plaintiff against any loss sustained by 
reason of vacating such injunction order.’’ The de- 
fendant promptly availed itself of this legislative cour- 
tesy, and tendered an undertaking indemnifying the 
plaintiff against any loss which he should sustain by 
reason of the payment of the dividend, and the court, 
in obedience to the command of the statute, vacated 
the injunction. 

The succeeding Legislature, by chaptcr 401, Laws of 
1884, substituted **may’”’ for‘ must;’’ whether on the 
suggestion of the biter or the bitten has not been as- 
certained, but probably it was the latter. 

This method of terminating important and perhaps 
wholesome litigation cannot be too strongly con- 
demned or too carefully guarded against. 

The original section 830 of the Code (chapter 448 of 
the Laws of 1876) prescribed that the husband or wife 
of a party or person interested could not be ex- 
amined as a witness concerning certain transactions 
or communications. That section was entirely re- 
pealed by chapter 166 of the Laws of 1878, the passage 
of which was procured by the attorney for the plaintiff 
in an action in which it was desirable to have the tes- 
timony of the plaintiff's wife in a case, where but 
for the repeal her testimony could not have been 
taken. 

Section 831 of the Code originally contained, and 
now contains, a provision disqualifying husband and 
wife as witnesses against each other in certain speci- 
fied actions and proceedings. The provision is deemed 
to be a wise one, but within two years after it took 
effect it proved to be an embarrassment in a certain 
delicate cuse, and was eliminated from the section. 
The purpose of its removal having been accomplished, 
it was restored, in better health, let us trust, for its 
vacation and outing. How it got back is « matter of 
mere speculation. Perhaps some pale attorney who 
had use for it discovered, while burning the midnight 
oil, that it Was missing, and as soou as possible there- 
after set in motion the legislative machinery for its 
restoration. Perhaps the person who let down the 
bars was thoughtful enough to put them up again after 
he got through. Perhaps yourcommittee on law re- 
form found the estray and drove it back to its proper 
place. 

A railway company against which many actions 
were pending to restrain it from maintaining and ope- 
rating its railway in front of the complainant’s prem- 
ises, with an accompanying demand in the several com- 
plaints for incidental relief by way of past damages, 
was desirous of having the questions as to value of 
property and as to damages tried by*jury, as that 
would give two trials in each case, protract the litiga- 
tion and secure time for gathering resources. In a 
simiiar suit against another company the defendant 
had, when the case came on for trial, moved for the 
trial of the claim for past damages by jury, and the 
motion had been denied. In review of that ruling the 
| Court of Appeals held, that as the case was one of 
equity cognizance, the court below iu its equitable ca- 
pacity under a familiar and long-established principle 
of equity jurisprudence, had possession of the whole 
of it, although aseparate action at law for the dam- 
ages might have been maintained; and that the con- 
stitutional guaranty of trial by jury did not apply to 
the case. Lynch v. Metropolitan Elevated Ry. Co., 129 
N. Y. 274. 
| At the time of the ruling affirmed by this decision 
| section 970 of the Code provided that * when a party is 
| entitled by the Constitution, or by express provision 
of law, to a trial by jurv of one or more issues of fact 
in an action not specified in section 968°’ (which gavea 
jury trial in the common-law actions therein specified), 
he might by taking certain designated steps secure a 





| jury trial in which the verdict would be conclusive. 
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It was plain, in view of the ruling which was thus 
finally sustained, that under section 970, as it then 
stood, no jury trial could be claimed or bad, as a mat- 
ter of right, inany of the numerous suits on the equity 
side of the courtin which the prosecuted railway com- 
pany was defending. Lt is something more than a co- 
incidence that at the legislative session of 1891, section 
970 was amended by adding to the clauses designating 
the casesin which a jury trial could be obtained un- 
der it, the further words: ‘**Or where one or more 
questions arise on the pleadings as to the value of 
property, or as to the damages which a party may be 
entitled to recover, either party’? may apply, ete. The 
railway company in one of the actions promptly made 
its motion under the section as thus amended fora 
jury trial, and from the decision on the motion ap- 
peals were taken to the General Term, and thence to 
the Court of Appeals, where to three of the judges the 
intention of the amendment was so obvious that they 
could see no way of escape from its application to the 
case under review. The court however, by a bare ma- 
jority holding that the amendment did not expressly 
destroy the branch of equity jurisdiction involved, and 
should not be permitted to do so by implication, and 
perceiving the ** destructive tendency ”’ of the amend- 
ment, and the *‘ mischief and delay’? which would be 
caused by it, if literally construed, decided that the 
granting of a jury trial in such cases still rests in the 
sole discretion of the trial court sitting in equity. 
Shepard v. Manhattan Ry. Co., 181 N. Y. 215. 

Animportant and fundamental portion of the equity 
jurisdiction thus narrowly escaped destruction. The 
wisdom and utility of that part of the system had not 
been questioned; there was no public demand for or 
need of achange; but the wise law which had been 
vindicated and approved by the experience of genera- 
tion after generation, which was venerable no less for 
its usefulness than its antiquity, and which was hon- 
ored in the hearts of all who appreciate our judicial 
system, was sought to be swept out of existence, not 
for any public good or motive of reform, but for the 
special benefit of a private party, whose convenience 
or interest required delay in pending suits. 

Had the author or authors of the amendment so 
framed it as to expressly include suits in equity, and 
had it been passed in that form, its object would have 
been accomplished. But had it been so expressed, the 
radical and far-rerching nature of the change would 
have been apparent and the measure could not have 
passed; and had there been any further movement of 
language in that direction than was actually made, it 
might have uncovered the features of the African in 
the wood-pile, and the amendment might have been 
defeated by the prejudice against color. 

Attempts like this have not always failed, and here 
and there a fly may be found, even in the amber of the 
codes. 

Now, what are you going todo about it? Here isa 
field for fruitful labor. There is no governmental 
agency for its accomplishment, and individual vigi- 
lance alone will not suffice. Combined effort is needed, 
and this association has the requisite organization. 
You have your secretary residing at the capital, who 
can procure copies of all bills affecting the law or its 
practice. You have your committee on law reform, 
three of whose members reside in each judicial dis- 
triet. ‘Twenty-four able and vigilant men at so many 
different points throughout the State, by their own 
knowledge, or what they might learn by inquiry, would 
be competent to judge of the need or propriety of any 
proposed change, and the legitimacy or the reverse of 
its motive and origin. Thus your association, if any 
bill was found to be bad or without merit, would be 
armed with reasons and facts to oppose it, and by its 
accredited representatives could interpose before the 





judiciary committees, or if not in season there, before 
the governor, and thus, not sleeping, prevent any 
enemy from sowing tares among the wheat of legisla- 
tion. 

This plan forthe performance of the duty devolved 
by your constitution upon the committee ou law re- 
form is entirely practicable. Its execution does not 
demand more time than a busy lawyer can oceasion- 
ally spare; for those who do much are usually capa- 
ble of doing more, though sometimes one suffers from 
overwork. The number of proposed measures of the 
kind under consideration could bardly, at a large esti- 
mate, exceed fifty at an annual session of the Legisla- 
ture, and each one, in most instances, would seek but 
asingle change. As rights for their enforcement de- 
pend upon remedies, and as every member of our vast 
community is liable to be affected by any alteration in 
the latter, the importance of watchfulness in this re- 
gard cannot be over-estimated. 

For the public good and for the honor of the profes- 
sion, we should be alert and ready to dam up every 
muddy or poisoned rivulet which might discolor or 
taint the pure current ofthe law. Tle who cannot or 
will not devote the needful time to this task ought not 
to accept or retain a place on the committee on law re- 
form, but should make room for another, and there are 
many such who would take pride and pleasure in dis- 
charging the duties imposed upon it. 

This work, Tam confident, if faithfully performed, 
will add interest and numbers and vigor to your or- 
ganization, and be of inestimable service to the people 
of this Empire State. 
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ene well-defined reasons present themselves for 

the association of members of the bar: First, to 
stimulate and cherish a spirit of brotherhood in the 
profession; second, for the elevation of the standard 
of integrity and courtesy among its members; third, 
to promote reform inthe law, so as to facilitate the 
administration of justice. 

The first may be termed the social, the second the 
ethical, and the third the practical object of such as- 
sociations. 

While not unmindful of the benefits to be derived 
from social intercourse between lawyers, or of the de- 
sirability of association for the purpose of upholding 
the honor of the profession, I shall consider only the 
more practical question of law reform in the interest 
of the administration of justice. 

It is peculiarly fitting that this subject should be 
considered by this association of the members of the 
bar of New York, in view of the history of law reform 
as connected with the legislation in this State. 

Since 1825, when the commission for the revision of 
the statutes was appointed, to this hour, New York 
has led in the improvement of methods for the ad- 
ministration of the law. 

Following the Revised Statutes, which are a monu- 
ment to the learning and ability of the revisers, and 
mark a distinet period in the development of statute 
law, and at a considerable interval, is the Constiiu- 
tion of 1846, providing for the consolidation of courts 
of law and equity, supplemented by the judiciary ar- 
ticle of 1847 and the Code of Procedure of 1848. 

It is quite true that the work of codification has not 
proceeded so rapidly or to so great an extent in this as 
in other States and countries, and that by a so-called 
revision of the Code of Procedure the progress of law 
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reform has been much retarded, yet the inspiration 
out of which has grown the modern system of proced- 
ure came from the State of New York, and after a 
long period of time the work begun by the Revised 
Statutes is again proceeding as a revision of the Gen- 
eral Laws by the commissioners of statutory revision. 


REVISION OF GENERAL LAWS. 


The character and importance of this work has 
very generally escaped the notice of those most inter- 
ested. 

For a longterm of years the confused state of the 
statute books, growing out of the amendments to the 
Revised Statutes and the passage of general laws re- 
lating to cognate matters, as well as the rapid changes 
from common-law rules, has been a source of well- 
founded complaint on the part of the bar, but it does 
not seem to be generally appreciated that the work 
now being done is a careful revision, not only of the 
matter contained in the Revised Statutes as originally 
drafted and the amendments thereto, but of the body 
of the general laws of the State, putting them in such 
form as that they may be readily accessible and easily 
understood. 

It is quite true that during the progress of the work 
embarrassment has arisen, and will arise with refer- 
ence to the relations of that portion of the work act- 
ually completed and that yet to be accomplished, but 


this difficulty is merely temporary, and with the care- | 
| a source of labor and expense to the practitioner, is 


ful, painstaking and thorough work which has been 
done and is being done by the commission, we may 
hope in avery short space of time to have the body of 
the Jaws of the State of New York scientific as to 
form, orderly as to arrangement and clear and com- 
prehensive as to scope and meaning. 

If any criticism may be allowed with regard to work 
so well done, it must be to the effect that the commis- 
sion must make haste slowly, and to suggest that the 
public and the profession have tardily come to recog- 
nize not only the necessity for the work, but the fact 
that it requires time, patience and labor, and that if 
the best results are to be obtained it must be after 
careful study, laborious examination and painstaking 
investigation. 

CODE OF PROCEDURE. 


The Code of Civil Procedure, as it now stands, has 
been referred to as a step backward in the progress of 
law reform. 

In spite of the fact that a portion of it has been be- 
fore the profession for more than sixteen years, and 
has been the subject of an enormous number of judi- 
cial decisions, explanations and interpretations, en- 
tailing endless labor and countless expense, it must be 
said that it is crude, diffuse, badly arranged and illy 
adapted for the purpose for which it is intended, viz., 
the simplification of procedure in the courts. 

Perhaps the most serious objection is to the minute 
details as to many matters which serve to confuse and 
annoy and add to the labor of lawyers and judges 
rather than to simplify and render easy the practice. 

Next to this is the patent lack of arrangement and 
symmetry, by reason of which it is almost impossible 
to find any subject treated in its natural and logical 
order and sequence. 

In the third place is the iteration and reiteration of 
provisions which, were they properly classified and ar- 
ranged, could be given once for all, relative to all the 
matters to which they relate, but which appear again 
and again in slightly different forms and phrases. 

It contains much of the substantive law and much of 
matters outside of practice relating to the organization 
of the courts, all of which is equally out of place in a 
system of procedure. 

Again, it lacks clearness; for example, if any lawyer 
can determine when an attachment or order of arrest 








can properly be obtained; what an interlocutory judg- 
ment is, or when a witness can be examined before 
trial, he has learned it from the decisions, and not 
from the text. Of the three hundred and sixty sec- 
tions, not more than fifty should find a place in the 
Code, while the details as to drawing of trial jurors, 
particularly in New York city and Brooklyn, serve 
only to increase its bulk. That all this is unnecessary 
is evident from the fact that under the original («de 
of Procedure much less trouble and difficulty arose at 
a time when the system was novel and untried. 

As it stands, it is neither a code nor a statute, and is 
open to all the objections of both. 

Upon it have grown a mass of precedents and decis- 
ions sufficient to fill three immense volumes, and 
which serve rather to cloud its meaning than to assist 
in its interpretation. 

One-third of the number of sections, of one-half the 
length of those which it now contains, ought to be 
sufficient to clearly give the method of procedure in 
the courts of justice of this State. 

More than that, it is not only superfluous,but trouble- 
some, inconvenient and dangerous. 

The Code of Civil Procedure, as it now stands, needs 
revision, rearrangement and reconstruction; it must 
qome sooner or later; the earlier the better. 


Law REPORTING. 


Next to the unsatisfactory condition of the Code, as 


the duplication and re-duplication of law reports, to 
which the attention of the association has been hith- 
erto directed by the committee on law reform. 

The method proposed at the last annual meeting, 
and adopted by the vote of the association, was sub- 
witted to the bar of the State, and recommended 


| almost without dissent. 


It was however impossible to obtain the passage of 
the bill in the form proposed, and subsequently an act 
was passed covering a portion of the ground suggested 
by the association, and although not all that is de- 
sired, it is a step in the right direction. The series of 
reports in the Court of Appeals as at present con- 
ducted, with the additional provision that all opinions 
be published in full, the reports of the Supreme Court, 
issued on the same general lines as now, but contain- 
ine all opinions delivered at General Term, and the 
scvies of Miscellaneous Reports, lately provided for by 
law, giving the opinions in the Superior City Courts 
and at Special Term, furnish a basis for such a con- 
solidation as must be highly beneficial to the profes- 
sion. 

What is most needed is the publication of each of 
these reports in monthly parts, at a fair subscription 
price, and such an arrangement between the different 
reporters and publishers as shall enable the bar to 
obtain either one or iwo sets, or the entire series, pub- 
lished in weekly, semi-monthly or monthly parts, at a 
reasonable subscription price. 

Connected with this should be a weekly or semi- 
monthly journal, giving brief abstracts of the decisions 
and general statutes as passed, and an official digest, 
published annually. All obtainable at a reasonable 
price. 

REFEREES. 


Among the evils calling for reform in the admuinis- 
tration of justice is the system of appointment and 
payment of referees. 

It isonly necessary to call attention to the fact that 
parties are entitled to a jury trial without expense, by 
way of payment to the tribunal before which they are 
heard, while on the other hand, in case a reference is 
compulsory, or is, from the nature of the case, desir- 
able, or asin an equity case, from the lack of judicial 
force, is substantially a necessity, the successful party 
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must advance the fees of the referee, trusting to the 
solvency of the defeated party to be reimbursed, and 
if the defeated party is solvent he must pay the fees of 
the court by which his cause is determined. 

The injustice and unfairness of the system seem to 
need no commentary. 

The remedy is more difficult, but there can be but 
little doubt that some competent authority, paid in the 
same manner as judges of the court, with duties analo- 
gous to those of a master in Chancery, but with power 
to hear and decide causes, would be, to some extent at 
least, a solution of the problem. 

Costs. 

For a long time the impression prevailed among law- 
yers, who were also law-makers, that the larger the 
amount of costs allowed the greater the benetit to the 
profession; hence the fee bill has been added to from 
time to time, untilin very many respects it has become 
unreasonable and burdensome, and has tended to 
greatly discourage litigation, and bring the law into 
disrepute. 

Without taking the ground, which might very rea- 
sonably be urged in the interests of the profession and 
the public, that no costs should be allowed to one party 
as against the other, aside from a reasonable docket 
fee, with disbursements, as is given in the United 
States courts, it may very well be said that not only in 
cases where asmall amount is involved is the fee bill 
excessive, but that in actions for foreciosure it is ex- 
travagant, and in actions for partition exorbitant, 
while the provision for the extra allowance of five per 
cent renders a litigation burdensome and dangerous. 

It is within the experience of every lawyer that a 
client with a good cause of action is frequently de- 
terred, and reasonably so, from its prosecution, by 
reason of the possibility of defeat, which would entail 
upon him a bill of costs, the danger of which he is un- 
willing to meet. 

While, on the other hand, a party is very frequently 
made to pay avery large bill of costs by reason of the 
fee bill, where he is in no wise at fault, since it may 
happen that a party may succeed at the Circuit and at 
the General Term, and a reversal be bad by a bare ma- 
jority of the Court of Appeals, in which case the de- 
feated party may have the opinion of seven judges 
with him upon a question of law and four against him, 
and by reason of his failure to know the law as it was 
finally determined by the majority of the appellate 
court, be mulcted in a bill of costs as a punishment for 
his ignorance. 

This is not only unfair, but inequitable and unjust. 


ADMISSION TO THE BAR. 


The matter of requirements for admission to the bar 
has recently been agitated toa very great extent, and 


the qualifications required from applicants have from | 


time to time been increased, with a view to elevating 
the standard of learning in the profession. 

The method of preparation for the bar has, within 
the past few years, undergone a radical change. and in- 
stead of the old system of reading in the office of a 
practicing attorney, study at the law schools has be- 
come the popular method. 

Whatever may be thought with regard to the fur- 
ther elevation of the standard, it is quite clear that 
that standard should be uniform, and that proper 
measures should be taken in order to insure a uniform 
examination for students seeking admission to the bar, 
so that the same rules and requirements may apply 
throughout the entire State. 


JUDICIAL PENSIONS. 


A subject which will doubtless attract the attention 
ofa constitutional convention, when one shall be con- 


vened, is that of pensions to judges retired at the age 
of seventy. 

As to those members of the bench who have already 
been retired there can be no doubt whatever but that 
the State is honorably and justly bound to continue the 
compensation provided by the Constitution; nor is the 
situation very different as to those now upon the bench, 
who will be retired at some future time on arriving at 
the age of seventy before the expiration of their terms. 
As to them, unquestionably the compensation which 
is now provided the judges who may be retired under 
the Constitution ought to be continued, since between 
the State and the men who have been thus elected 
there is an implied contract to the effect that the pro- 
visions of law as to compensation shall remain as at 
the time when they were elevated to the bench; but 
as to the judges who shall be elected subsequent to the 
passage of such anamendment the situation is vastly 
different, and the voice of the public and the profes- 
sion seems to be very decidedly in favor of a discon- 
tinuance of compensation to them after leaving the 
bench, 

If the compensation per annum is insufficient, it 
ought to be increased. If it is sufficient, it ought not 
to be continued after the expiration of the term of 
service. 

ASSIGNMENT OF RETIRED JUDGES. 


There seems to be no reasonable objection to the 
suggestion, which is said to have the sanction of the 
chief executive of the State, that judges now retired 
by reason of age should, at the option of the executive, 
be assigned to duty. 

The idea underlying the retirement of judges at the 
age of seventy years is the fact that at that age some 
men begin to fail as to their mental faculties. 

This is not true as to a majority of the judges, and 
while the Constitution necessarily retires all, it would 
certainly be for the interests of the community if 
those of the number who still retain all their vigor, 
clearness and ability, as many do, could be assigned to 
perform a portion of the labor now devolving upon an 
over-worked judiciary. 


CouRT OF APPEATS. 


This association has for a number of years taken 
strong ground in favor of the increase of the number 
of judges of the Court of Appeals in order to perform 
the labor devolving upon it. 

The Second Division has just been dissolved, after 
having been in existence nearly four years, for the 
purpose of bringing up the arrears of business of the 
court. 

The court at the present time is making a most carn- 
est effort to dispose of the business before it, but it 
seems a necessity that there shall either be a limit 
placed upon the appeals to the court or the working 
force moderately increased. 

It is quite clear that there is an extreme disinclina- 
tion on the part of the bar to placing any further lim- 
itation upon appeals, and in case the court shall be 
unable to keep abreast of the business there seems to 
be but a single alternative. 


LEGISLATIVE COUNSEL. 

At the last annual meeting a suggestion was made on 
the part of the committee on Jaw reform, growing out 
of hasty enactment of the statutes, that some compe- 
tent authority should be constituted for the purpose 
of supervising and examining the work of the Legisla- 
ture, in order to avoid errors and imperfections in its 
work. 

The sentiment of the lawyers of the State seems to 
be very decidedly in favor of some provision of this 
character, and an examination of the laws enacted 





fully justifies this view. 
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This labor however is performed at the present time 
to a very large extent by the commissioners of revis- 
ion now engaged upon the General Laws. It has been 
impossible heretofore for this body, fully engaged, as 
it necessarily has been, upon the general work of re- 
vision to give that care and attention to the matter 
which its importance deserves, but as the work of re- 
vision approaches completion, by the expiration of an- 
other legislative year it will be so well in band as to 
enable the commission to give greater attention to cur- 
reut legislation. 

The members of the body have, by virtue of the 
work which it has performed, become thoroughly 
versed in the statute law of the State and its personnel 
is admirably adapted to the carrying out of a plan such 
as was suggested by your committee with reference to 
the drafting and examination of statutes before their 
enactment. 

A continuance of that body, with other and addi- 
tional powers, would seem therefore to be asimple and 
practicable method of accomplishing the desired ob- 
ject. 

NATIONAL BANKRUPTCY ACT. 

An earnest effort has been made by the mercantile 
community to procure the enactment of a bankruptcy 
law by the national authoritities, which should be uni- 
form in its operation throughout the country, and 
what is known as the Torrey Bill has been favorably 
received by the bar and reported by the judiciary com- 
mittee of the Senate for enactment. 

It is quite probable it will be acted upon at an early 
day, since in seems to be in the interest of the commu- 
nity, and is urged by business men throughout the 
country. This bill seems to contain the better features 
of the old Bankruptey Act, and to have eliminated 
much that was objectionable, more particularly that 
portion requiring the payment of fees of the register of 
bankruptcy, the officer discharging the duties imposed 
upon him by the former act now being a salaried offi- 
cer. In many other respects the law has been simpli- 
fied and improved, and its passage is likely to prove 
highly beneficial. 

It might perhaps be desirable that this association, 
through its proper committee, take such action as it 
deems wise by way of recommendation in this matter 
to the Federal authorities. 


STATUTORY ENACTMENT OF ComMMON-LAW RULES. 


The controversy as to whether the common law 
should rest as at present in the decisions of the courts 
and works of text-writers, or be enacted by statute, in 
the form of a complete digest of the law as it now ex- 
ists, or whether a code which shall combine the de- 
sirable features of the common law with such new 
enactments as may be desirable, is still a burning 
question. 

That the obscure and involved condition of both the 
common and statute law is a source of much incon- 
venience and great evil scarcely admits of contro- 
versy. The difficulties incidental to society have been 
very much increased by the recent extraordinary de- 
velopment of the law in different directions, and have 
arisen partly through its administration by the courts 
and partly through the hasty action of the Legislature. 

A late writer on this topic justly observes: ‘*The 
Legislature in enacting statutes and the courts of jus- 
tice in framing decisions on the state of the law as oc- 
casion needs, having no formal standard or type to 
guide themselves by safely, proceed in their own inde- 
pendent paths, gradually creating notions and rules of 
interpretation solely for their own use, and having no 
relation to the whole system of law, which indeed can- 
not be said to exist in organic shape.” 

The confused condition of the law, resting partially 
in conflicting decisions and partially in obscure stat- 





utes, causes very great difficulty, not only by reason of 
the amount of time and labor which must be con- 
sumed by lawyers in ascertaining the law for the pur- 
pose of advising clients, by judges in the examination 
of numerous opinions for the purpose of deciding 
cases, and by the Legislature for the purpose of in- 
forming themselves upon its condition with a view to 
its amendment, but the actual uncertainty in the law, 
under the most careful interpretation, is a source of 
expense, annoyance and injustice. 

These are very serious evils and ought if possible to 
be mitigated; they arise largely from the manner in 
which the law as it now exists has grown up through 
legislative enactment and judicial decision, much after 
the manner described by John Stuart Mill, who says: 
“The law has come to be like the costume of a full- 
grown man, who had never put off the clothes made 
for him when he first went to school. Band after band 
has been burst, and as the rent widened, then without 
removing any thing except what might drop off of it- 
self the whole was darned or patches of fresh law were 
bought from the nearest shop and stuck on.” 

That some improvement is necessary seems scarcely 
to require argument or to admit of controversy. 

The practical question is as to the nature of the 
remedy. Of those who believe progress can be made 
by statutory enactment, one class contends that 
there should be a written republication of the whole 
mass of statute and common law, written and unwrit- 
ten, differing among themselves however as to whether 
there should be a change in the style and language, or 
whether the verbiage should remain as heretofore. 
This scheme would bring forward prominently the dif- 
ferences in judicial determination arising out of con- 
flicting decisions, and would enable obsolete statutes 
to be repealed and overruled decisions to be elimi- 
nated. 

On the other hand, those who are most advanced in 
their views with reference to a code of laws insist 
upon minute and specific regulations, on the one hand, 
on a statement of principles in vogue and general 
terms upon the other, so as to constitute a set of rules 
absolute and authoritative, cutting loose to a very 
great extent from the methods of the common law and 
of previous statutory enactments, leaving no liberty as 
to its interpretation or application. It woald seem 
thot between these two conflicting views there may lie 
u widdle ground which can be reasonably adopted by 
the great body of the profession, and which could be 
acquiesced in by those who favor on the one hand a 
mere digest of laws and on the other the most thorough 
codification. 

Such a plan would contemplate an enactment of the 
rules of the common law as modified by statute, in clear 
language stripped of unnecessary verbiage, as to such 
subjects as by common consent may reasonably and 
readily be made the subjects of statutory regulation, 
leaving other subjects to be disposed of at a Jater day 
in accordance with the practical workings of the plan. 

Lawyers who take this view have been classed as of 
the ‘practical’ type and as advocates of * gradual”’ 
or “* progressive ’* codification, and their views are de- 
fined by Professor Amos with great clearness. He 
says: ‘‘They desire to reconstruct large portions of 
the law, each severally by itself, in fact converting all 
the law on each separate topic into a statute or stat- 
utes, being quite independent of one another, or only 
casually relative, the subjects to be chosen either in 
view of their apparent importance, the readiness with 
which they can be collated, or the pressing need in 
which they stand of a process of reorganization. The 
titles of the subjects would be those in current use and 
would presuppose the retention of the main divisions 
of the law which have been familiar from the most 
ancient times. In this way no doubt a considerable 
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amount, or perhaps the whole of the law might gradu- 
ally be reduced to statutory form.”’ 

It would seem that this method would obviate the 
strongest of arguments against codification, that it 
prevents the spontaneous growth of the law and de- 
stroys its elasticity, since only those subjects need be 
selected with reference to which the law is reasonably 
well settled, and as to those, under the conditions sug- 
gested, frequent and careful revision should be had 
with a view to keeping pace with natural progress and 
development. 

What is to be sought after is a digest, code or statute, 
by whatever nume it may be designated, which shall 
bring into systematic arrangement the usages, rules 
and decisions now existing, with such additions and 
modifications as shall adapt them to the present needs 
of society, and by a public enactment give accuracy 
and precision to the entire system so digested. 

The working out of this problem upon the lines sug- 
gested is no longer a matter of theory or even of ex- 
periment, since the enactment by Parliament in statu- 
tory form of the law of * partnership,’’ of ‘ trustees” 
and of “bills and notes” has met with verv great ac- 
ceptance and been in existence for a sufficient period 
of time to thoroughly test its convenience and practi- 
eability. 

As an illustration, a subject which is important of 
itself, can be reduced to statutory form, and in urgent 
need of revision, is the law relating to husband and 
wife. Every practitioner Knows that scarcely any 
thing now remains of the old common-law doctrine 
relating to baron and femme. Beginning with the 
enactments of 1847 and 1848, followed by the statutes of 
1861 and 1862, and completed by the later provisions giv- 
ing the married woman all the rights of a femme sole, 
nothing remains of the common-law right of the hus- 
band over the property of the wife. 

‘These statutory enactments left in great doubt fora 
time the question as to whether tenancy by the curtesy 
and tenancy by the entirety remained, and decisions 
of the highest court were required in order to deter- 
mine the controversy. 

Dower, which is the only remaining question of im- 
portance involved in this relationship, has been a mat- 
ter of statutory enactment since the date of the Re- 
vised Statutes, and we thus have the common law as 
to husband and wife entirely changed by legislation. 

No oue can question but that it would be a matter 
of convenience to cousolidate the statutes of 1847, 1848, 
1861 and 1862, and those subsequent thereto in a single 
statute, nor would any one complain if the vexed 
question of tenancy by the curtesy and tenancy by the 
entirety were disposed of in an authoritative way, and 
certainly no objection could be made if in the same 
statute should be re-enacted the provisions of the Re- 
vised Statutes relative to dower. 

We should thus have in a single chapter the laws re- 
lating to husband and wife, and it would be of but lit- 
tle importance whether it were termed a code, a digest 
or a revision. It is the substance which is desired, 
not the shadow; and the members of the profession 
ought not to allow a controversy over legal verbiage to 
stand in the way of reforms demanded as a matter of 
convenience and justice. 

If such a statute were found to be obnoxious to the 
objections made with reference to the enactment of 
the common law it could readily be repealed, and we 
could go back to the chaos of statutes now existing on 
that subject. 

If, on the other hand, it were found to be a matter 
not only of convenience but of necessity, it could re- 
main upon the statute books as a guide for the enact- 
ment of similar statutes covering other subjects. 

I would recommend that this view be urged upon the 
Legislature and a trial made of the method suggested. 





THE AFFAIRS OF THE ASSOCIATION. 


This address would be incomplete without a refer- 
ence to the affairs of the New York State Bar Associ- 
ation and its prosperity during the last year, and it 
affords me great pleasure to be able to congratulate you, 
not only upoh the largest membership ever upon its 
rolls, with over one hundred additional names now be- 
fore the executive committee for action, and the most 
excellent condition of its finances, but beyond that as 
an evidence of its success, upon the fact that its scope 
of influence has been greatly widened and increased ; 
that it is at the close of this year better able to make 
itself felt and have its influence recognized in legal 
and legislative circles than ever before; that it has 
more power for good; more ability to promote the 
highest interests of the profession, and is better able 
to subserve the welfare of the public and the profes- 
sion than ever before. 

I congratulate you, gentlemen, upon the success of 
the association during the past, and confidently pre- 
dict for it a still more brilliant future. 


CARRIER — CONVERSION — WHAT CONSTI- 
TUTES— CLAIM OF THIRD PERSON. 


SOUTH CAROLINA SUPREME COURT, NOVEMBER 18, 


1892. 





Koun v. RicumMonp & D. R. Co. 

Where goods have been delivered to a carrier for transporta- 
tion, a demand thereof under a mortgage with condition 
broken, given by the consignor, is not such legal process 
as will render the carrier liable for conversion on the re- 
fusal to deliver the goods to the mortgagee. 


J. EF. J. Caldwell, for appellant. 
Geo. S. Mower, for respondents. 


Melver, C. J. The plaintiffs bring this action to re- 
cover damages for the conversion of certain personal 
property alleged to belong to plaintiffs. The facts may 
be briefly stated as follows: On the 13th of October, 
1887, one Clendenning delivered to the agent of defend- 
ant company at Prosperity the property in question, 
consisting of a lot of household goods, to be shipped by 
defendant’s train to Laurens. After said agent had 
received and receipted for said goods, defendant’s 
agent was notified by an agent of plaintiffs not to ship 
said goods, as they belonged to plaintiffs under a mort- 
gage given by Clendenning to plaintiffs, the condition 
of which had been broken. The goods were however 
placed on the cars, and the cars sealed. Soon after 
this, and just before the arrival of the train for Lau- 
rens, one Hair, a constable, appeared at the depot with 
the mortgage, upon which an indorsement had been 
made by a trial justice, purporting to authorize said 
Hair to take possession of the goods, and demanded 
them from defendant’s agent, who refused to deliver 
them, upon the ground that the paper was not suf- 
ficient; ‘that IT ought to have had a distress warrant.’’ 
Clendenning was present at the time, but so far as ap- 
pears from the evidence, neither said nor did any 
thing. The goods remained at the depot, in the car in 
which they had been placed the evening before, until 
one o'clock the next day, when they were sent on to 
Laurens; no further steps having in the meantime 
been taken by plaintiffs to obtain possession of said 
goods. The mortgage above spoken of was given by 
Clendenning to the plaintiffs to secure the payment of 
a note which fell due on the Ist of May, 1887. The 
plaintiffs having obtained judgment for the value of 
the goods, defendant appeals upon the several grounds 
set out in the record, which need not be specifically 
stated, as the case turns upon the single question 
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whether a common carrier who has received goods for 
transportation from one person, and given him a 
bill of lading therefor, is bound to surrender them 
upon demand to athird person, who claims to be the 
true owner thereof, under pain of being liable to an 
action for the conversion of said goods at the suit of 
such third person. It is conceded that under the strin- 
gent rule of the common law a common carrier is liable 
as an insurer for goods committed to his charge for 
transportation, and nothing but the act of God or the 
public enemies will excuse him for failure to deliver the 
goods at their destination to the person to whom he 
has contracted to deliver them — the consignee. Un- 
der this rule it is very obvious that the carrier would 
be liable to his bailor even if the goods were taken 
from his possession by process of law, and much mure 
so if he voluntarily delivered them tothetrue owner, for 
this would not be either the act of God or of the pub- 
lic enemy. But it is claimed, and we think justly, that 
this stringent rule has been modified so as to excuse 
the carrier from liability where the goods have been 
taken from his possession by process of law, provided 
the carrier gives prompt notice of such seizure to his 
bailor; for, as it is well put by Campbell, C. J., in 
Pinagree v. Railroad Co., 66 Mich. 143: *“‘If he is ex- 
cusable for yielding to a public enemy, he cannot be at 
fault for yielding to actual authority what he may 
yield to usurped authority.’’ See also Stiles v. Davis, 
1 Black, 101. And the same doctrine is, at least im- 
pliedly, recognized, though the point was not distinetly 
raised, in our own case of Faust v. Railroad Co., 8S. 
C. 118. It isalso contended that the rule is still further 
modified so as to excuse the carrier from liability to 
his bailor for the non-delivery of goods intrusted to 
him for transportation if he can show that he has de- 
livered the goods to athird person, who was the true 
owner, and entitled to the possession thereof; and the 
case mainly relied upon to establish this proposition is 
The Idaho, 93 U. S. 575, though there are cases which 
have been decided in several of our sister States recog- 
nizing the same doctrine. In our own State however 
we have no case, so far as we are informed, which 
recognizes this modification of the rule as to a carrier’s 
liability. It is true that the case of Robertson v. 
Woodward, 3 Rich. Law, 251, does seem to recog- 
nize the doctrine that an ordinary bailee — not a com- 
mon carrier — may dispute the title of his bailor in an 
action of trover brought by the latter by showing that 
his bailor had sold the subject of the bailment before 
the bailment arose, and that defendant was authorized 
to defend the action for the benefit of the purchaser. 
But it seems to us somewhat difficult to reconcile that 
case with the previous case of Manning v. Norwood, 2 
Mill Const. 374. Be that as it may however, and as- 
suming, for the purposes of this case, that the strin- 
gent rule of the common law as to a carrier's liability 
has been thus further modified, as contended for by 
respondents, the question still remains whether the 
rule thus modified applies to this case. It will be ob- 
served that the cases which establish or recognize this 
modification of the rule only go to the extent of hold- 
ing that a common carrier may deliver the goods in- 
trusted to him for transportation to the rightful owner 
upon his demand, and if he does, he may defend him- 
self against an action brought by his bailor to recover 
damages for the non-delivery according to the contract 
of bailment by showing that he has delivered the 
goods to the rightful owner; but none of them go to 
the extent of holding that be is bound to deliver them 
to one who demands them as rightful owner, unless it 
be the case of Wells v. Express Co., 55 Wis. 25. In that 
case a package of money was intrusted to the carrier 
to be delivered to Wells & Cartwright. When the 
package addressed to Wells & Cartwright reached its 
destination the money was demanded by Wells alone, 








he claiming to be the sole owner, and that Cartwright 
had no interest in it, to which Cartwright, being 
present, assented verbally, though ‘‘ there was no as- 
sigument by Cartwright of his apparent interest in the 
package to Wells, and no written offer by Cartwright 
to deliver to Wells and no offer of any receipt or acquit- 
tance from both.’’ The defendant refused to deliver the 
money to Wells alone, and insisted also that the money 
had been subjected to garnishee proceedings against 
Cartwright. Wells then brought his action, not upon 
the bill of lading or express receipt, but for money had 
and received, and the court held that *‘irrespective of 
the garnishment,” the plaintiff, having established his 
individual right to the money, was entitled to recover. 
The authorities cited by the learned judge, while they 
do establish the doctrine that a common carrier may, 
with safety, deliver to the rightful owner, do not es- 
tablish the doctrine that he is bound to do so; and his 
assumption that the one follows from the other is not, 
in our judgment, well founded. In addition to this 
the action in that case was for money had and re- 
ceived, which does not necessarily imply a tort on the 
part of the defendant; while here the action is for the 
conversion of the goods, which does involve the idea of 
tort. Again, in that case it appeared that Cartwright, 
one of the persons named as consignee, Was not only 
present when Wells, the other consignee, demanded 
the money, claiming it as his individual property, but 
actually assented to such claim, and hence the carrier 
had no excuse for refusing to comply with the demand. 

It seems tous that the whole case turns upon the 
question whether a carrier, resting under very strin- 
gent obligations to his bailor, is bound to assume the 
burden of proving that a third person who makes a 
demand upon him for goods intrusted to him for trans- 
portation, not enforced by legal process, and of show- 
ing not only that such third person is the rightful 
owner, but is also entitled to the immediate possession 
of the goods. It seems to us that common justice 
would require that such burden should be assumed by 
the claimant, who is most likely to have the means of 
meeting it, and not upon the carrier, who cannot be 
supposed to know any thing about the real ownership 
of the goods, and has a right to assume that the person 
from whom he received possession of the goods was 
such rightful ownerg possession of personal property 
being evidence of title. The most that could be prop- 
erly required of the carrier would be to hold the 
goods, notifying his bailor of the demand which had 
been made upon him, and let the claimant contest with 
the bailor the question of ownership. Under these 
views we do not think that the judgment below can be 
sustained. The goods were not seized or demanded 
under any legal process. The fact that the person 
selected as the agent of plaintiffs to enforce their mort- 
gage claimed to be a constable cannot affect the ques- 
tion, for even where a mortgage of personal property 
is placed in the hands of the sheriff, with instructions 
from the mortgagee to seize and sell the mortgaged 
property, the sheriff does not act officially, but merely as 
the private agent of the mortgagee. Robins v. Ruff, 2 
Hill (S. C.), 406. It is claimed however that the bailor, 
Clendenning, being present when the goods were de- 
manded of the defendant’s agent by the agent of the 
plaintiffs, and saying nothing, was an admission that 
plaintiffs were the rightful owners, and entitled to the 
immediate possession of the goods, and therefore de- 
fendant had no excuse for refusing to comply with the 
demand. We cannot take that view. We do not see 
what obligation rested upon him to interpose in the 
colloquy between the agents of plaintiffs and defend- 
ant. He delivered the goods for shipment to the de- 
fendant, and held its bill of lading obligating defend- 
ant to deliver them according to its terms, and there 
was no occasion for him to speak. If he had stood 
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silently by and allowed the defendant to deliver the 
goods to plaintiffs, claiming to be the rightful owners, 
without protest or objection, we can very well see how 
he might have been estopped from subsequently claim- 
ing them from defendant; but we do not see how his 
silence, when plaintiffs were making an unsuccessful 
demand on defendant, could possibly affect the ques- 
tion involved here. The judgment of this court is that 
the judgment of the Circuit Court be reversed, and 
that the case be remanded for a new trial. 


Porg, J. I dissent, and will file a dissenting opin- 


ion. 


McGowan, J., concurring. The amount involved in 
this case is not large, but the principle is important. 
After careful consideration it seems to me that when 
acommon carrier is intrusted with property for trans- 
portation, his first responsibility is to the person who 
has intrusted him with the property, and upon claim 
of the property by a third party, that he should not be 
required, at his risk, to judge between the parties as to 
the ownership of the property. He should however 
always and at once yield to the force of legal process, 
which intervenes and takes the property, thus reliev- 
ing the carrier from the responsibility of being judge 
in the matter. I have not been able to satisfy myself 
that the paper presented to the official of the railroad 
in this case was in the proper sense ‘legal process.’’ It 
seems to bave been a simple mortgage of personal 
property, after condition broken, but there was about 
it none of the usual indicia of legal process, such asa 
summons, warrant, writ or seal of the court. It did 
not appear that there had been any judicial determi- 
nation of the matter, and the paper was in the hands 
of one who, on the occasion, was acting merely as the 
agent of the mortgagees. For this reason I concur in 
the opinion of the chief justice. 


—\>__—— 


ATTORNEYS— OCCUPATION TAX— CONSTI- 
TUTIONAL LAW. 
TEXAS COURT OF CRIMINAL APPEALS, NOVEMBER 
19, 1892. 


Ex PARTE WILLIAMS. 


The Constitution, article 8, section 1, provides that the Leg- 
islature may impose occupation taxes on natural persons 
and corporations ** doing business in the state. * * * 
Persons engaged in mechanical and agricultural pursuits 
shall never be required to pay an occupation tax.” Held, 
that the Legislature may impose an occupation tax on 
lawyers, and subject them to criminal prosecution and 
fine for practicing without paying such tax and taking 
out a license. 


Byron Johnson and Jas. S. Duvis, for relator. 
R. L. Henry, Asst. Atty.-Gen., for the State. 


Smuxkrins, J. Relator, a practicing attorney of the 
State of Texas, charged upon affidavit and complaint 
with the offense of unlawfully engaging in the occupa- 
tion of practicing law without paying the tax due 
thereon, was arrested on the 19th of September, 1892, 
under a warrant issued out of the County Court of 
Tarrant county. On the 20th of September, 1892, rela- 
tor presented his petition for habeas corpus to the 
county judge, who refused to grant the writ. An ap- 
Plication was then made to one of the judges of this 
court, who granted the writ, returnable before this 
court at thisterm. The petition sets up all the facts 
hecessary to the determination of the cause. It ad- 
mits that petitioner is a duly-licensed attorney of the 
State, and engaged in the practice of his profession; 





that the occupation tax was levied; that he had failed 
to pay said tax, but denies his liability to pay an occu- 
pation tax upon the following grounds: (1) That hav- 
ing been regularly admitted and qualified as an attor- 
ney at law, he became an officer of court, and part of 
the judiciary of the State, and the levy of said tax is 
in violation of section 1, article 2 of the Constitution, 
which forbids one department to interfere with the 
powers of the others. 2) Because said tax violates 
section 10, article 1, which provides that the accused 
shall have the right to be heard by himself or counsel 
or both, and this tax, by disfranchising counsel, may 
operate against that right. (3) Because said right vio- 
lates section 1, article 8, in not being equal and uni- 
form. (4) Because article 110 of the Penal Code is un- 
constitutional, in that it prohibits the practice of law, 
unless the attorney, already licensed under the judg- 
ment of the court, should procure a new license from 
the county clerk, thereby impairing the obligation o7 
a contract and interfering with a vested right. The 
relator was prosecuted under article 110 of the Penal 
Code, which reads: ‘* Any person who shall pursue or 
follow any occupation, calling or profession, or do any 
act taxed by law, without first obtaining a license 
therefor, shall be fined in any sum not less than the 
amount of taxes so due, and not more than double 
that amount.” 

(1) The first ground has been so earnestly pressed, 
both in oral argument and brief, that we will consider 
itatlength. If relator expects to escape the taxing 
power of the State he must show clearly his constitu- 
tional right so to do. In speaking of the power of tax- 
ation Mr. Cooley declares it is one so unlimited in 
force and searching in extent that courts scarcely ven- 
ture to assert it is subject to any restrictions, except 
such as rest in the discretion of the authority which 
exercises it. It reaches to every trade or occupation, 
to every object of industry, use or employment. 
Cooley Const. Lim., chap. 14, p. 587. The right of the 
State to tax professions and occupations, unless there 
is some special constitutional prohibition, seems to be 
generally conceded. Tied. Lim., $ 101, p. 282; State v. 
Hayne, 4 8. C. 403; Ould v. Richmond, 23 Gratt. 469; 
Com. v. Moore, 25 id. 951; Cousins v. State, 50 Ala. 
113; Stewart v. Potts, 49 Miss. 749; Morrill v. State, 38 
Wis. 428; Young v. Thomas, 17 Fla. 169. Is there any 
special constitutional inhibition against taxing law- 
yers? Article 8, section 1, of the Constitution pro- 
vides that the Legislature may impose occupation 
taxes, both upon natural persons and corporations, 
other than municipal, doing business in this State. 
* * * Persons engaged in mechanical and agricul- 
tural pursuits shall never be required to pay an occu- 
pation tax. It is obvious from the express terms of 
the Constitution that the only exemptions from the 
all-pervading power of taxation are the agricultural 
and mechanical pursuits, and under the familiar rale 
of construction, erpressio unius est exclusio alterius, the 
occupation of a lawyer would be subject to taxation. 
But it is claimed that there is an implied exemption 
from the tax in favor of lawyers, arising from the fact 
that, as officers of the court, they are a part of the ju- 
dicial system of the State, and if the right to tax be 
conceded, the Legislature could tax them out of exist- 
ence. The right to tax implies the power to destroy. 
It could thereby greatly impair or destroy the judicial 
department. Now in the first place it cannot be con- 
tended that lawyers are constitutional officers. All 
terms of office not otherwise fixed by the Constitution 
are limited to two years. § 30, art. 16. The office of 
an attorney is for life. They are not regarded as pub- 
lic officers, for their duties appertain only to the courts 
in which they are authorized to practice. Ex parte 
Garland, 4 Wall. 333; Ea parte Law, 36 Ga. 285; Ea 
parte Yale, 24 Cal. 241. But conceding them to be offi- 
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cers, still that would be no ground for exemption from 
taxation. The proposition so strongly relied on by 
counsel, *‘ that the State cannot tax Federal agencies,” 
has no application here. Mr. Cooley says: “The Uni- 
ted States may tax the salaries or compensation of its 
own officers, and the State may tax those of the State 
officers, though neither can tax the compensation re- 
ceived by the officers of the other.’’ Cooley Tax'n, 
391. 

But in the second place the contention that the Leg- 
islature may cripple or destroy the judicial department 
is more plausible than sound. We certainly are not 
to presume that a coordinate department of the gov- 
ernment would abuse its power by imposing a prohibi- 
tory tax on the practice of law. The objection goes to 
the existence of the power, rather than to any proba- 
bility of its exercise. It is indeed an objection that 
could be urged against any exercise of the taxing 
power. Thus the Legislature ought not to have the 
power to tax land, for fear it might confiscate; nor 
personal property, because the tax imposed might ex- 
ceed its value; nor any occupation, business or pur- 
suit, because they could be taxed out of existence, and 
the livelihood of many be destroyed. The answer to 
all such objections is to be found in ‘‘the law and or- 
der instincts” of the people, and their capacity for 
“self-government.” In the language of Chief Justico 
Marshall: “The only security against abuse lies in the 
structure of our government, and the influence of the 
constituency over the representatives.” He says the 
people of a State give their government aright to tax 
themselves and their property, and prescribe no limit, 
as the exigencies of the government cannot be meas- 
ured or limited, resting confidently on the interest of 
the legislator, and on the influence of the constituency 
over the representative. MeCulloch v. Maryland, 4 
Wheat. 428. But this contention of an indirect crip- 
pling of the judicial department by the imposition of 
asmall tax on lawyers grows very tenuous when we 
think how directly the same result may be accom- 
plished if the Legislature was so disposed. The license 
of au attorney grows out of the requirement of the 
legislative act. It is not granted to him simply as a 
personal privilege, but also as a protection to the com- 
munity from the evils resulting from a want of pro- 
fessional qualifications. The same public policy re- 
quires there should be licensed preachers, physicians, 
teachers and other professional occupations. Now if 
the Legislature, intending to destroy the legal class, 
was to minimize oreven repeal ali requirements for 
professional learning, and allow any one who desires so 
to do to argue cases in court, all licenses would ipso 
facto become nugatory, and cease to give any distine- 
tive standing to their holders. In Fletcher v. Peck, 6 
Cranch, 136, Judge Marshall declared that the question 
how far the Legislature—the law-giving power—may 
involve every other power in cases where the Consti- 
tution is silent, has perhaps never been, and never can 
be, definitely settled, and so the Legislature might im- 
pose a heavy tax upon litigation, and thereby strike 
directly at the usefulness of the courts, and the busi- 
ness of the lawyers; or again, the Legislature might 
fail to make an appropriation for the support of the 
judiciary, and thereby suspend the operation of that 
department, which would have no power to compel the 
Legislature to levy any tax or make any appropriations 
for their benefit. But there is no danger of any such 
revolutionary emergency. The people know how to 
govern themselves and uphold their government. The 
ballot, that voices the will of the people, guards their 
most sacred rights and tempers legislative acts with 
conservatism. We can safely assert the legal profes. 
sion will be the last in this government to be endan- 
gered. In every period of our history its members 
have been, as they always will be, honored and trusted 





more than any other class by the people, and we may 
say with just pride they have not been undeserving of 
this confidence. 

(2) There is certainly no force in the proposition 
that by the imposition of this tax some defendant may 
be deprived of counsel. The presumption is absolute, 
says Judge Deaderick, in the Tennessee ‘“ Lawyers’ 
Tax Cases,”’ that all good citizens will obey their 
State’s Jaws, and pay the taxes imposed. There will 
always be lawyers who obey the law, and pay their oc- 
cupation taxes. The person accused of crime will «l- 
ways be within reach of lawyers in a position to defend 
him by reason of having paid their tax. Until the 
criminal can show that he has actually been deprived 
of legal counsel by reason of this occupation tax, the 
lawyer cannot interpose this plea, that can only inure 
to the benefit of the defendant. It is a defense pecu- 
liarly personal, and this court would not declare the 
occupation tax law unconstitutional on the ground 
that some criminal might be deprived of counsel by 
reason of the law, although no such case arose or ever 
willarise. This contention is utterly without founda- 
tion, for the reason that this provision was put in the 
Billof Rights not to operate upon contingencies, but 
upon actual occurrences, and we have none such here. 
Many reasons could be urged against this position, but 
it is deemed so frail that it is not necessary to deal 
with it further than to draw a plain parallel. We 
might with equal propriety charge the Legislature 
with murder because some person gets snake bitten 
and can get no whisky to drink for it, and dies on ac- 
count of the Legislature imposing an occupation tax 
on liquor dealers, as to say that a criminal is deprived 
of the right of appearing by counsel on account of the 
Legislature placing an occupation tax on lawyers, or 
might, with some propriety, accuse the Legislature 
with murder because some persons die on account of 
a tax on travelling physicians. The cases are about on 
apar. 8 Heisk. 660. 

(8) The objection that the tax is not equal and uni- 
form is not tenable. The rule is that taxation will be 
equal and uniform if all persons in the same calling, 
trade or profession are taxed alike. Albrecht’s Case, 
8 Tex. App. 226; Texas Banking & Ins. Co. v. State, 42 
Tex. 640; Tied. Lim., § 101, p. 282; Cooley Const. Lim. 
128, 1388; Hodgson yv. City of New Orleans, 21 La. Ann. 
301. 

(4) That in requiring a new license it impairs the ob- 
ligation of a contract. We do not agree to the propo- 
sition asserted in the Languille Case, 4 Tex. App. 312, 
that a lawyer’s license is a naked privilege, revocable 
at pleasure by the State. We think there is no ques- 
tion that a lawyer holds bis license during good _ be- 
havior, and can only be deprived of it for misconduct, 
ascertained and declared by a judgment of the court, 
after opportunity to be heard has been afforded. Ex 
parte Garland, 4 Wall. 333. But to tax the employ- 
ment of a vested right has never been held to impair 
it or interfere with its exercise. The question before 
us then isnot whether defendant shall be deprived of 
the right to practice Jaw by forbidding the exercise of 
the right, or by annexing conditions impossible of per- 
formance, as in the Garland Case, but whether, having 
been licensed and permitted to practice, he may be 
taxed for the privilege granted by the State; for 
though a license be a vested right, yet unless there & 
something in the privilege by which the State has re- 
linquished the right of taxation, it is presumed to be 
accepted subject tothe power of the State to impose 
upon its exercise a share of the public burdens by way 
of taxations. Bank v. Billings, 4 Pet. 553. This ques- 
tion has been repeatedly before the courts of the coun: 
try, and with but a single qualified exception they have 
declared that the practice of the legal profession is 
subject to an occupation tax like any other occupa- 
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tion. In the leading case of Ould v. Richmond, 2% 
Gratt. 464, the court says that, while the lawyer could 
not be deprived of his right, except by the judgment 
of a court, it was also a valuable civil right and privi- 
lege, to which were attached valuable immunities and 
pecuniary advantages, and isa fair subject of taxation 
by the State. Weeks Attys. at Law, § 41; Tied. Lim., 
$101; State v. Hayne, 48. C. 410; Jones v. Page, 44 Ala. 
658; Cousins v. State, 50 id. 115; /vre Knox, 64 id. 465; 
Mayor v. Hines, 53 Ga. 616; Wright v. Mayor, etce., 54 
id. 645; Holland vy. Isler, 77 N. C.1; Wilmington v. 
Macks, 86 id. 88; State v. King, 21 La. Ann. 201; State 
y. Waples, 12 id. 343; Young v. Thomas, 17 Fla. 170; 
Ohio v. Gazlay, 5 Ohio, 22; State v. Hibbard, 3 id. 63; 
State v. Proudfit, id.; City of St. Louis v. Laughlin, 49 
Mo. 559. Neither do we see any objection to the re- 
quirement by the statute ofa license to be issued to at- 
torneys who propose to practice law. This license, 
issued by the county clerk, is not issued to any one 
who may apply for itand pay the tax. It cannot of 
itself authorize any one to practice law. It is good only 
in the hands of one who has been previously licensed 
as an attorney atlauw. This county clerk's license is 
simply a convenient method of collecting the tax. 
Though called a “license,” it does not purport to, 
neither does it, confer the privilege of being a lawyer 
upon its face. It issimply areceipt for the occupation 
tax. License Tax Cases, 5 Wall. 472; Brown v. Mary- 
land, 12 Wheat. 555; Ward v. State, 1 Am. Rep. 54; 
Cooley Const. Lim. 496. Our conclusion is that the 
lawyers of the State are liable to the occupation tax, 
and we think the County Court did not err in refusing 
the writ of habeas corpus. The prayer of petitioner is 
hereby refused, and he is remanded to the custody of 
the sheriff of Tarrant county. 
Judges all present and concurring. 


————_-_-> 





NEW YORK COURT OF APPEALS 
STRACTS. 


AB.- 


CONFLICT OF LAWS-—STATE AND FEDERAL JURISDIC- 
TION—RECEIVERS.—Where a receiver is appointed the 
title of the property vests in him on the filing of his 
bond, and relates back to the date of entry of his ap- 
pointment, and the court appointing him acquires ex- 
clusive jurisdiction of the property, and can restrain 
creditors from enforcing libels instituted against such 
property ina Federal court between the date of the 
receiver's appointment and the date of his filing bond. 
The question of the effect of the appointment of a re- 
ceiver upon the title to the property of the person or 
corporation for which he was appointed is not a new 
one. In Mann v. Pentz, 2 Sandf. Ch. 257, it was said 
that when the appointment of a receiver was com- 
pleted the title to all property and effects which were 
subject to the order vested in him. To the same effect 
are Porter v. Williams, 9 N. Y. 142-148, and Van Al- 
styne v. Cook, 25 id. 489-496. The appointment of re- 
ceiver is completed at the furthest by the filing and 
entering of the order appointing him, although before 
he proceeds to the discharge of his duties he may be 
directed to execute and filea proper bond. When 
that is done he can take actual, manual possession of 
the property, and his title relates back to the time of 
hisappointment. In re Christian Jensen Co., 128 N. 
Y. 550, and cases cited by Earl, J. In Storm v. Wad- 
dell, 2 Sandf. Ch. 494, it was said that property that 
was liable to levy under execution at law could not be 
levied upon subsequent to an order appointing a re- 
ceiver, as such order was equivalent to an actual 
levy upon the property. I think the proposition in- 
volved in this case has been held adversely to the 
claim of the libellants by the decision in Re Christian 
Jensen Co., supra. A different rule does not prevail 








because one court isa State and the other a United 
States court. It isa question of jurisdiction in each 
case, and the same principles apply in both. ‘The same 
rule obtains whether one court is of common-law or 
equitable jurisdiction and the other is a court of ad- 
miralty, although the nature of the jurisdiction of 
these courts is so different. Mr. Chief Justice Taney, 
in his dissenting opinion in Taylor v. Carryl, 20 How. 
583-600, endeavored to establish that such a difference 
in the nature of the jurisdiction of common-law and 
admiralty courts over the vessel which was attached 
and libelled ought to makea difference in the decision 
to be made. The jurisdiction of the District Court 
of the United States in that case was invoked for the 
purpose of collecting seamen’s wages by the enforce- 
ment of the maritime lien upon the vessel given for 
that class of services, and it was said that such lien is 
by well-established authorities prior and paramount to 
all other claims on the vessel, and must be first paid, 
and that by the Constitution and laws of the United 
States the District Courts, acting as courts of admi- 
ralty, were the only courts which had jurisdiction over 
such lien or that were authorized to enforce it, and 
that it was the duty of that court to do it. The chief 
justice then argued that as the attachment of the ves- 
sel under the State laws and by process from the State 
court only bound the interest of the owner, while the 
maritime lien upon the vessel bound the res itself, the 
court which had jurisdiction only of a subordinate and 
inferior interest should not be able, by virtue of such 
an attachment, to close all proceedings to enforce the 
paramount lien for wages for twelve months, as by the 
laws of the State that period or more might elapse be- 
tween the seizure of the vessel under the attachment 
and its sale or release from the process. The case was 
decided upon what a majority of the court held was 
no new principle, and it was solved by the application 
of what was said to be a principle that was compre- 
hensive and just and equal, and opposing no hindrance 
to the efficient administration of judicial power. The 
jurisdiction of the State court was upheld, notwith- 
standing its limited character, and that of the Admi- 
ralty Court was denied, although it was the sole court 
where the lien of the seaman for his wages could be 
originally enforced against the vessel itself. The case 
shows that the fact that the different courts in the 
Christian Jansen Co. Case, supra, were courts of the 
same State, and of concurrent jurisdiction, is imma- 
terial, and the same rule would hold if one court were 
a State and the other a United States tribunal. The 
cases cited by the counsel for these appellants do not 
involve the question as to the effect of the appoint- 
ment of areceiver in an action or proceeding where 
the court has obtained jurisdiction by the proper ser- 
vice of papers. Nov. 29,1892. Jn re Schuyler’s Steam 
Towboat Co. Opinion by Peckham, J. 19 N. Y. Supp. 
565, affirmed. 


CONSTITUTIONAL LAW—COUNTIES—LIMITATION OF 
INDEBTEDNEss. — Under the constitutional amend- 
ment of 1884, article 8, section 11, providing that no 
county containing a city of over one hundred thou- 
sand inhabitants, or any such city, shall be allowed to 
become indebted to an amount which shall exceed ten 
per cent of the assessed valuation of the real estate of 
such county or city subject to taxation, the county 
may incur debt to the extent of ten per cent of the 
value of all the land in the county, notwithstanding 
ninety-six per cent of the real estate of the county is 
in the city, and notwithstanding the debts of the city. 
The objection to the validity of the bonds in question 
is that they create a debt against the county which, 
when added to the debt existing at the time of the 
issue, makes an aggregate indebtedness of the county 
exceeding ten per centum of the assessed valuation ot 
the real estate of the county subject to taxation, as ap- 
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pears by the assessment-rolls of the county, made at 
the last preceding assessment for State and county 
taxes. The defendant however reaches and passes the 
ten percent limit only by computing the municipal 
debt of the city of Brooklyn as part of the indebted- 
ness of the county of Kings, and unless this proposi- 
tion can be maintained, the defendant's contention 
must fail, and the bonds purchased by the defendant 
are unquestionably valid. This provision of the Con- 
stitution declares void all indebtedness created in vio- 
lation of the limitations therein prescribed, but these 
limitations must be taken and understood distribu- 
tively and not collectively. As thus understood the 
limitation applies to two distinct cases: (1) A city 
containing over one hundred thousand inhabitants; 
(2) a county within which is a city containing that pop- 
ulation. The prohibition is aimed at each of these or- 
ganizations or political divisions of the State sepa- 
rately. When it is proposed to issue additional city 
bonds in a city of the class mentioned in the Constitu- 
tion there are two facts to be considered: First, the 
existing indebtedness of such city, and secondly, the 
valuation of the real estate therein. The indebtedness 
of the county of which the city forms a part does not 
play any part in the process of determining when the 
limitation is applicable, as it is wholly immaterial. So 
also when a county, containing, as the county of Kings 
does, acity of more than one hundred thousand in- 
habitants, desires to create an additional debt, the ten 
per cent limitation is not reached until the county 
debt equals ten per centum of the valuation of all the 
real estate in the county, including of course the real 
estate in the city which forms a part of the county; 
but in ascertaining when the limitation is reached in 
such @ case, the debt of the city cannot be charged 
against the county any more than its proportionate 
share of the State debt or the debt of the several towns 
within its limits. The power of the county or the 
city, as the case may be, is restricted only by the 
amount of its own debt, and for the purpose of creat- 
ing a disability against the one or the other the debts 
of both cannot beaggregated. Nov. 29, 1892. Adams, 
County Treasurer, v. East River Sav. Just. Opinion by 
O’Brien, J. 20 N. Y. Supp. 12, affirmed. 


MARRIAGE—HUSBAND AND WIFE—RIGHT OF SURVI- 
vor.—A bond and mortgage taken in the name of hus- 
band and wife, to be held by them, their executors, 
ete., will not vest in them jointly, so that either will 
have the right of survivorship on the death of the 
other, where they contribute equally in making up the 
loan out of their separate property, but on the death 
of either the interest of the decedent will vest in his 
personal representatives. This court has held in the 
recent case of Miner v. Brown, 133 N. Y. 308, that a 
tenancy by the entirety is not created where it appears 
from the character of the transaction that it was the 
intention of the parties that the grantees should take 
as joint tenants or as tenants in common. To the 
same eflect is Jooss v. Fey, 129 N. Y.17. What would 
be the legal rights of the parties where upon a pur- 
chase of real property the husband and wife had each 
contributed from their separate estates equally, or in 
any other ascertained proportion, to the payment of 
the consideration, does not as yet seem to have been 
the subject of judicial decision. — It is not necessary 
however to further pursue this mode of reasoning, for 
it has no value, except as it may be instructive by way 
of analogy. The rights of husband and wife in the 
personal property of each other, or in that which may 
be transferred to them jointly, rest upon different 
grounds than those which support a tenancy by the 
entirety. Weare aware that there are many authori- 


ties holding that where the husband purchases a se- 
curity or makes a deposit, or subscribes for stock in 
the joint name of himself and wife, and pays therefor 





with his own funds, upon his death the entire security 
belongs to the wife if she survives him. But the decis- 
ion in all these cases is put upon the ground that it is 
apparent from the character of the transaction that 
the husband intended to give the property to his wife 
in the event of ber survivorship, and hence the trans- 
fer possesses all the essential qualities of a gift cuusu 
mortis, which he may revoKe in his life-time, and 
which does not take effect until his death, if not previ- 
ously recalled. While he lives his control over it is 
unlimited, and at his death it becomes her absolute 
property if she survives him, but if she does not, the 
gift is not consummated, and the husband retains the 
entire title. This was the rule laid down by Lord El- 
don in Wilde v. Wilde, cited 1 Rop. Husb. & Wife (Jae. 
ed.), 54, where it was held that, if the husband pur. 
chased stock in the joint name of himself and wife, it 
was prima facie a gift to her, in case of her surviving, 
unless evidence was produced of contemporaneous acts 
showing a contrary intention. But if the husband 
and wife each contribute to a joint investment, or to 
the purchase of a security, and the title is taken in 
their joint names, to be held by them, their executors, 
grantors, administrators or assigns, as were the bond 
and mortgage in the present case, no presumption can 
properly arise from the nature of the act that either 
intended to make a gift of his or her share to the sur- 
vivor. The just inference is that each regarded it asa 
loan of individual property upon the strength of the 
security taken, and they became tenants in common 
of the bond and mortgage, with all the rights and in- 
cidents of such a relationship. We are unable to find 
any reported cases in this State where the question 
has been presented in this form, but the Supreme 
Court of Michigan held in 1877, in the case of Waitv. 
Bovee, 55 Mich. 425, that where husband and wife, be- 
ing each possessed of means, had made investments 
jointly, each supplying half, and had taken the securi- 
ties in their joint names, the wife, on the decease of 
the husband during her life-time, did not take the 
whole by the right of survivorship, and that the rule 
which prevails as to the right of survivorship in the 
case of united holdings of real estate by husband and 
wife is not applicable to personalty. This view is sup- 
ported by the principles of justice which should pre- 
vail in the determination of the rights of parties, and 
is in accord with the spirit of modern legislation, 
which has striven to place the parties to the marriage 
coutract upon the same footing, with respect to the 
acquisition and control of their individual properties, 
as if the conjugal relation did not exist. Nov. 29, 1892. 
In re Albrecht’s Estate. Opinion by Maynard, J. 


RAILROADS —ACCIDENT AT CROSSING—FAILURE TO 
SIGNAL—NEGLIGENCE AT LAW.—The Laws of 1850, 
chapter 140, providing that a bell or whistle shall be 
placed on all locomotives, and sounded in a certain 
manner, under a penalty upon the railroad company 
for neglect to comply therewith, and the Laws of 1854, 
chapter 282, section 7, providing that in addition to 
the penalties imposed on the company, every engineer 
in charge of an engine who disobeyed the statute was 
to be guilty of a misdemeanor, were repealed by the 
Laws of 1886, chapter 593 (Penal Code, § 421), which 
provides that the engineer who fails to ring the bell or 
sound the whistle of a locomotive eighty rods before 
crossing a highway should be guilty of a misdemeanor. 
Held, that this section imposes the duty of giving such 
signals solely on the engineer, and that his failure to 
give them is not negligence in law on the part of the 
company. The effect of this charge was to permit the 
jury to find negligence from the mere omission to ring 
a bell or sound a whistle at the highway crossing, and 
the charge was based upon the assumption that the 
statute made it the duty of the company to make these 
signals at such crossing. In this, we think, the 
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learned judge erred. Whether it was really intended 
to repealall the sections of the law by which the duty 
was imposed upon the railroad company to cause these 
signals to be given may perhaps be doubted, but the 
repeal isin such plain and peremptory language that 
courts cannot disregard it without a clear violation of 
alegislative enactment. The daty of giving the sig- 
nals is placed by the Penal Code upon the engineer, 
and his failure is made a crime, and in that way the 
giving of the signals is still provided for. The statute 
however does not impose the duty upon the company, 
and unless such duty is imposed by statute the failure 
togive such signals cannot, as matter of law, be re- 
garded as a neglect of duty. Beisiegel v. Railroad Co., 
40 N. ¥. 9; 14 Abb. Pr. (N.S.) 29; Weber v. Railroad 
Co., 5&8 N. Y. 451-459; Briggs v. Railroad Co., 72 id. 26, 
30. Of course the companies still owe a duty to the 
public at such crossings as elsewhere. That duty is to 
run their trains with care and caution, and when they 
cross such roads it may well be that the failure to give 
due warning by whistle or bell, or in some other way, 
would be held, under all the circumstances, to bea 
failure to manage and run their train with proper care 
and caution, for which they would be liable to a party 
injured, if otherwise entitled to recover. Even when 
compelled by statute to make such signals, it is not 
necessarily a defense, in all cases, to prove that they 
were made. ‘Che making of the signals is the least the 
company can do, and ina given case it might not be 
enough. Harty v. Railroad Co., 42 N. Y.468; Thomp- 
son vy. Railroad Co., 110 id. 636. When the duty to 
give signals at highway crossings was by statute im- 
posed upon the railroad company, it was held that it 
did not apply in favor of one who was walking upon 
the track, but that it was intended for the benefit of 
those who were travelling the highway. Harty v. 
Railroad Co., supra. It may be that evidence of the 
omission to give any signals forthe highway crossing 
would not be admissible as bearing upon the question 
of defendant's negligence in running its train at the 
farm crossing two thousand feet distant. There are 
cases where evidence has been admitted showing the 
absence of customary signals at the places where usu- 
ally they had been given, for the purpose of proving 
negligence on the part of the company. Whether this 
Wis a case where evidence of this nature should be ad- 
mitted in favor of this plaintiff, and with regard to the 
highway crossing, isa question not now necessary to 
decide. If the defendant was guilty of negligence in 
the manner of running its train over the farm cross- 
ing, it would be liable to a plaintiff otherwise entitled 
to recover. Upon a new trial all the facts can be shown 
which would enable the court or the jury to determine 
the question. Nov. 29, 1892. Vandewater v. New York 
& NOE. RR. Co. Opinion by Peckham, J. Maynard, 
J. dissenting. 


STATUTE OF LIMITATIONS—APPLICATION OF PAY- 
MENTS—PLEADING.—(1) The administrator of a de- 
ceased person sued a firm on promissory notes, which 
were barred by the statute of limitations unless plain- 
tiff could apply thereon certain payments made by one 
member of the firm with his own money to deceased. 
At the time of these payments that member owed de- 
ceased an individual debt as well as the firm debt, but 
no application of the paymeits was made by either 
party. The individual debt was sued on, determined 
and paid, prior to this action, without crediting the 
said payments, owing to plaintiff's objection that evi- 
dence thereof was contrary to the statute prohibiting 
a party giving evidence on his own behalf of transac- 
tions with a deceased person. Held, that the fact of 
these payments not having been credited on the indi- 
vidual debt, to which the law would apply them, was 
no reason why the courts should now apply them on 
the firm debt, so as to defeat defendant’s plea of the 





statute of limitations. 18 N. Y. Supp. 523, affirmed. 
The rule is that where payments are made generally 
to a party who holds several obligations against the 
payor, which are not applied by either party, the court 
will make such application of the pay ments as equity 
and justice require, according to its own notion of the 
intrinsic equity and justice of the case. Field v. Hol- 
land, 6 Cranch, 8; Cremer v. Higginson, 1 Mason, 325; 
Bank v. Webb, 94 N. Y. 467. From the facts and cir- 
cumstances of this case it was not the duty of the 
court to apply the thirty-two payments, or any of 
them, upon these four notes, and it cannot be said 
that equity and justice require that they should be so 
applied. In such a case it seems to me quite obvious, 
inthe absence of qualifying circumstances, that the 
payments made by the individual out of his individ- 
ual funds should be first applied by the court upon his 
individual obligations, and I think at least the weight 
of authority sanctions such arule. It appears to have 
been held in Van Rensselaer’s Ex’rs v. Roberts, 5 Den. 
470, that if one indebted individually, and also jointly 
with another, to the same creditor, makes a general 
payment, the creditor may apply it to either account, 
as he may choose. That rule seems to have been an- 
nounced without much consideration, and upon the 
authority of the case of Baker v. Stack poole, 9 Cow.420, 
decided in the Court of Errors, where an entirely dif- 
ferent rule appears to have been laid down, as follows: 
“Where A. has a demand against B. and C., anda 
more recent demand against B. alone, who makes an 
indefinite payment, the law will appropriate the pay- 
ment first to the extinguishment of the individual de- 
mand, and then the residue, if any, to the joint 
demand, though if both demands were against B. 
alone it might appropriate the payment first to the ex- 
tinguishinent of the oldest debt.’’ So the case of 
Baker v. Stackpoole isnot authority for the decision in 
Van Rensselaer’s Ex’rs v. Roberts. But the two cases 
may be so reconciled by holding that in such a case the 
creditor himself, in pursuance of the implied consent 
of the debtor, may apply the payment either upon the 
joint or the individual demand, as he chooses, but that 
the court, when neither party has made the applica- 
tion, will apply an individual payment upon an indi. 
vidual and not upon a joint demand. In Livermore 
v. Claridge, 33 Me. 428, it was held that a partial pay- 
ment, made by a party who was indebted severally 
and also jointly with another to the same creditor for 
items of book charges, is to be applied upon the sev- 
eral debt, unless a different appropriation is proved to 
have been intended at the time of payment. In John- 
son v. Boone’s Adm’r, 2 Harr. (Del.) 172, it was held 
that, if one member of a firm make a payment to one 
who has an account against him and also an account 
against the firm, the creditor must apply the payment 
on the individual account, unless he can show a con- 
sent to have it otherwise applied. In Munger on the 
Application of Payments, p. 173, the author, citing 
various authorities, lays down the rule as follows: 
“A partial payment, made by a party who was in- 
debted severally and also jointly with another to the 
sume creditor for items of book charges, is to be ap- 
plied on the several debt, unless a diflerent application 
is proved to have been intended at the time of pay- 
ment.’ The rule laid down by these authorities is a 
reasonable one, and would in most cases certainly give 
effect to the intention of the persons making payments 
under such circumstances. However, the plaintiff 
claims that this rule can have no application to this 
cuse, as at the time of the trial of this action he did 
not hold any unpaid individual obligations against the 
payorupon which these payments could be applied. 
But he does not seek to have the payments applied as 
of the date of the trial upon these notes, then barred 
by the statute of limitations. | No court would make 
such an application to give new life to outlawed notes. 
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What he seeks is to have them applied upon these notes 
as of the dates when they were made, and at those 
dates he held the individual obligations. If he wants 
them applied as of those dates, the facts and circum- 
stances then existing must control the application. 
He cannot have them applied, as to the payor, as of the 
date of the trial, and, as to himself, as of the dates 
when they wers made. He cannot claim that because 
the payor was, in consequence of his denials and ob- 
jections, deprived of the benefit of these payments, 
now confessed to have been made, upon the individual 
obligations, where under the rules of law they should 
have been applied, they should now be applied, to the 
disadvantage of the payor, where the law would not 
apply them when made. Having denied these pay- 
ments when their admission would have benefited the 
payor, be should not now be permitted to assert them 
when their admission will harm the payor. (2) De- 
fendant pleaded that ‘‘eight years have elapsed since 
the accruing of the right of action’’ sued on, and 
“this defendant pleads the statute of limitations asa 
defense thereto.” Held, that the six-years’ statute 
was sufficiently pleaded. Dec. 6, 1892. Camp v. Smeth. 
Opinion by Earl, C. J. 


>—_—_——_— 


ABSTRACTS OF VARIOUS RECEN, 
DECISIONS. 

EVIDENCE — USAGE — MANAGER OF CATTLE COM- 
Pany.— The M. & W. L. Co., a Wisconsin corporation, 
owning a cattle ranch in Wyoming, appointed one A. 
its agent in Wyoming, with limited power, viz. : to hire 
and pay for the necessary help, and pay the current 
expenses with money remitted on his statement, and 
to care for and round up the cattle, and ship them, 
when fit for market, to Chicago, in care of a particular 
commission house. [n an action of replevin by the 
company aforesaid against J. & R. to recover cattle 
claimed by the latter to have been purchased from A. 
on the ranch aforesaid, held error to receive evidence 
on the part of the defendants to prove that at the time 
they purchased the cattle from A. it was the custom 
or usage of managers of cattle companies doing busi- 
ness in Wyoming to sell the cattle from the ranches of 
such companies, in the absence of any evidence that 
the plaintiff company had knowledge of such usage. 
The rule is that where a principal intrusts to his agent 
the management of business wit. respect to which 
there is a known and generally recognized usage, as to 
third persons dealing with such agent, the principal 
will be held to have intended him to act in accordance 
with such usage; and, in the absence of notice thereof, 
third parties will not be bound by any limitation upon 
such usual authority. But this rule has its limitations. 
For instance, it is said by Mechem in his recent work 
on the Law of Agency ($ 281): “In order to give 
the usage this effect it must be reasonable, it must 
not violate positive law, and it must have existed 
for such atime, and become so widely and generally 
known, as to warrant the presumption that the prin- 
cipal had it in view at the time of the appointment of 
the agent. But if the usage was a purely local and 
particular one, the principal may repel this presump- 
tion of knowledge by showing that in fact he had no 
notice of it.””. And the doctrine of the cases in this 
eountry may be summarized thus: Custom or usage 
in a trade or business may be shown for the purpose 
of interpreting a contract or controlling its execution, 
but not for the purpose of changing its intrinsic char- 
acter, provided it is known to the party sought to be 
charged thereby, oris so well settled and so uniformly 
acted upon as to create a reasonable presumption that 
it was known to both contracting parties, and that 
they contracted with reference to it. Bradley v. 


Wheeler, 44 N. Y. 495; Walis v. Bailey, 49 id. 464; 
Hopper v. Sage, 112 id. 530; Paine v. Smith, 33 Minn. 
495; Globe Milling Co. v. Minneapolis El. Co., 44 id. 
153; Coreoran v. Chess, 131 Penn. St. 356; Brown v. Fos- 
ter, 113 Mass. 136; Barnard v. Kellogg, 10 Wall. 383; 
Power v. Kaue, 5 Wis. 268; Hall v. Storrs, 7 id. 253; 
Pickert v. Marston, 68 id. 465; Raisin v. Clark, 41 Ma. 
158; Keystone v. Moies, 28 Mo. 243; Steele v. Mec'l'yer’s 
Adum'r, 31 Ala. 677; Reynolds v. Insurance Co., 36 
Mich. 142. In Evans on the Law of Principal and 
Agent (page 44) is cited with approval the case of Robin- 
son v. Mollett, L. R., 7 H. L. 802, which is quite similar 
to this. In that case it is said by Lord Chelmsford. 
“The effect of this custom is to change the character 
of a broker who is agent to buy for his employer into 
that of a principal to sell for him. No doubt a person 
employing a broker may engage his services upon terms 
he pleases, and, if a person employs a broker to trans- 
act business for him upon a market witb the usages of 
which the principal is unacquainted, be gives authority 
to the broker to make contracts upon the footing of 
such usages, provided they are such as regulate the 
mode of performing the contracts, and do not change 
their intrinsic character. * * * Of course, if the 
appellant knew of the existence of the usage, and 
chose to employ the respondents without any restric- 
tions upon them, he might be taken to have authorized 
them to act for him in conformity to such usage.’’ He 
further says that such usage should have no application 
to a person ignorant of its existence, particularly 
where it would give the agent an interest wholly op- 
posed to that of his principal. It will be noticed: (1) 
That the usage proved in this case is local in its appli- 
cation, since it is confiped to the Territory (now State) 
of Wyoming only. (2) The managing officers of plain- 
tiff were ignorant of it, if any such custom existed. 
(3) There is no evidence in the record which warrants 
the presumption that plaintiff in appointing Adams as 
its agent acted with reference to such a usage. The 
question at issue is the apparent scope or extent of 
Adams’ authority with respect to the cattle on the 
ranch, and whether, under the circumstances of the 
cause, strangers dealing with him were justified in as- 
suming that he was authorized to sell and dispose of 
them. That question is to be determined (1) from the 
authority actually given by the plaintiff; (2) from the 
conduct of the parties with respect to the ranch and 
the property thereon; for it will not be questioned 
that, if the conduct of Adams in that respect, within 
plaintiff's knowledge, was such as to warrant the de- 
fendants in believing that he was authorized to sell 
the cattle on the ranch, and that they bought and paid 
for them relying upon such apparent authority, the 
plaintiff would now be estopped to deny their title, 
whatever may have been the authority actually con- 
ferred by it upon its said agent. We think that the 
court erred in receiving evidence of a usage for man- 
agers to sell cattle, the product of the ranches of 
Wyoming. It is without doubt competent for persons 
or corporations engaged ina like business to intrust to 
a manuger or general agent the power to sell and dis- 
pose of their property. It may be further admitted 
that said authority bas been conferred by a majority 
of cattle companies doing business in that State. But 
the rule contended for by defendants in this case 
would, in our opinion, prove subversive of the very in- 
terests they seek to promote. Since the judgment 
must be reversed for reasons stated, it is not Geemed 
necessary to consider the other questions presented. 
Neb. Sup. Ct., Oct. 26, 1892. Milwaukee & W. Invest- 
ment Co. v. Johnston. Opinion by Post, J. 


MASTER AND SERVANT — NEGLIGENCE — INFANT. — 
The evidence showed that plaintiff was only fourteen 





| years old; that he had first begun operating a dump 
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ear the day before; had no knowledge by experience 
or instruction as to the dangers of the service; had 
not been employed for this service, but for another, 
and had been urged into it unwillingly; that the hitch 
on his car was only in partial use at other collieries, 
and that there was another in extensive use which 
practically removed all danger. Held, that the case 
was properly left to the jury, under a charge that the 
question of contributory negligence and the right of 
recovery depended upon whether plaintiff had suffi- 
cient sense to appreciate the danger of his employment. 
Upon this question we think the case comes within 
several of our decisions, which authorize a recovery in 
such circumstances. Thus, in the case of Patterson v. 
Railroad Co., 76 Penn. St. 389, we said: “Itis truethe 
master is not responsible for accidents occurring to his 
servant from the ordinary risks aud dangers which 
are incident to the business in which he is engaged, 
for in such case the contract is presumed to be made 
with reference to such risks. But, on the other hand, 
where the master voluntarily subjects his servant to 


dangers, such as in good faith he ought to provide | 


against, he is liable for any accident arising therefrom. 
* * * The servant does not stand on the same foot- 
ing with the master. His primary duty is obedience; 
and if, when in the discharge of that duty, he is dam- 
aged through the neglect of the master, it is but meet 
he should be recompensed. The same general prin- 
ciple, as recognized by our own cases — inter alia, Cald- 
well vy. Brown, 53 Penn. St. 453, and Frazier v. Rail- 
road Co., 38 id. 104— is that the employer is bound to 
furnish and maintain suitable instrumentalities for 
the work or duty which he requires of his employees, 
and, failing in this, be is liable for any damages flow- 
ing from such neglect of duty. * * * But where 
the servant, in obedience to the requirements of the 
master, incurs the risk of machinery, which, though 
dangerous, is not so much so as to threaten immediate 
injury, or where itis reasonably probable it may be 
safely used by extraordinary caution or skill, the rule 
is different. In such case the master is liable for a re- 
sulting accident.”’ The principle of this decision would 
exonerate the plaintiff in the present case from a charge 
of contributory negligence in engaging in a palpably 
dangerous service, even if he were a full-grown adult, 
because there was other testimony to the effect that 
the appliance might be used with safety, although ap- 
parently dangerous; but when his youth and physical 
weakness are considered, and the fact that he was 
ordered to do this work, and that he objected to doing 
it, and went reluctantly to the service, it cannot be 
doubted that he is entirely free from any charge of 
contributory negligence, and also that the master be- 
came subject to all the risk of an accident. He was 
but litthe more than a child, either in years or in 
strength, and could not be expected to have the will 
power of a full-grown man in resisting his master’s 
orders. He cannot be held therefore as one who 
voluntarily engages in a dangerous service, especially 
by a master who specifically directed him to do the 
hazardous work. On the contrary, the very fact of the 
plaintif?s youth and weakness is one of the elements 
that go to make up the charge of negligence on the 
part of the defendant in putting such a person upon 
such a service. It seems to us the master, in such cir- 
cumstances, and not the servant, must be held to have 
assumed the risks of the service. The case of Rummel 
v. Dilworth, 131 Penn. St. 509, goes much further than 
is necessary to sustain the plaintiff's action. There the 
plaintiff was seventeen years of age, and the service 
assigned to him was not manifestly dangerous on ac- 
count of the manner in which it had to be performed. 
The danger arose from the absence of protective ap- 
pliances, which, had they been present, would have 
prevented the accident. The plaintiff was employed 


as a drag-down, but, of his own accord, was acting as 








a roller, when he received his injury, and he therefore 
assumed the risks of the latter service. But we beld 
that if he was permitted to act as a roller—and that 
was for the jury —“ he was entitled to instruction and 
protection in the same manner as though he bad been 
employed as aroller.’’ We also held as to every work- 
man ‘that he has the right to suppose that his em- 
ployer bas provided such guards and means of protec- 
tion from injury in the use of the machinery, tools, 
and appliances as are usual and reasonably necessary 
for his safety, and he cannot be held to assume the 
risks attendant on their absence, unless such absence 
is apparent, or his attention has been called to it. If 
the business is one with which he is not familiar, he 
has aright to expect that its dangers will be pointed 
out to him, and that he will be instructed in those 
things necessary for him to know in order to his own 
safety. He canuot be held to assume the risk of dan- 
gers of the existence of which he has no knowledge.” 
We held also that ‘‘in the case of young persons it is 
the duty of the employer to take notice of their age 
and ability, and to use ordinary care to protect them 
from risks which they cannot properly appreciate, and 
to which they should not be exposed. The duty in 
such cases to warn and instruct grows naturally out of 
the ignorance or inexperience of the employee, and it 
does not extend to those who are of mature years, and 
who are familiar with the employment and its risks.” 
It will be seen from this decision that in actions by 
young persons against their employers we recognize as 
sources of liability the inexperience of the servant and 
the want of specific instruction as to the dangers of 
the service, and we suspend the rule that the servant 
assumes the risk of the service when he has not knowl- 
edge by experience or by specific instruction. All 
these sources of liability existed in the present case. 
The plaintiff was very young. He had no knowledge, 
by experience or by instruction, as to the dangers of 
the service. The service was in reality highly dan- 
gerous. The plaintiff was not employed to engage in 
this particular service, but in another, and was urged 
into it against his will. The appliance from the use of 
which the injury arose was only in partial use, and 
the testimony disclosed a perfectly simple device, in 
extensive use, which practically removed all danger. 
Penn. Sup. (t., Oct. 3, 1892. Kehler v. Schwenk. Opin- 
ion by Green, J. 
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CORRESPONDENCE. 





EXAMINATIONS FOR THE BAR. 
Editor of the Albuny Law Journal: 


Permit me sufficient space to correct a misapprehen- 
sion under which my good friend Mr. Joline labors. I 
infer from his letter published by you (and a private 
note to myself) that his idea is, or was, that [ object to 
a written examination. On the contrary, each of the 
eight examinations conducted in part by me have con- 
sisted of a written set of from three to five questions 
oneach of the nineteen subjects mentioned in the 
rules, in addition to such oral examination as, after 
looking over the papers, the examiners deemed expe- 
dient. 

What [ object to is the proposed requirement that 
examinations shall be uniform, and that a certain per- 
centage of correct answers shall be required without 
the advantage of what Mr. Joline calls ** personal in- 
spection,” é. ¢., a general test of qualification. The 
oral examination often showed the fitness of the appli- 
cant when he had made *“‘bad breaks” in bis paper. 
Thus the young man had a chance of which the uni- 
form examination and percentage test would have de- 
prived him. 

Yours truly, 
S. PF. Lawson. 

Port Ricumonp, N. Y., January 18, 1893. 
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M\HE argument of ex-Governor J. Proctor Knott in 
[ the ‘‘World’s Fair case,” in'the Court of Ap" 
peals of Kentucky, stenographically reported, and 
published ina pamphlet, isa rich and rare gem. 
There must have been a ‘ circus” in the court dur- 
ing its delivery. The proceeding was to compel the 
State auditor to draw his warrant on the State 
treasury for $25,000, part of $100,000 appropriated, 
in pursuance of ‘an act to provide for the collection 
and exhibition of the resources and evidences of the 
progress of the State of Kentucky at the World's 
Columbian Exposition of 1893.” Let us declare in 
all seriousness that we believe Mr. Knott is on the 
right side of this proceeding, and that is the off 
side. We have no belief that the congressional ap- 
propriation or any of the State appropriations for 
this Chicago show can be supported on constitu- 
tional principles, The ‘* public welfare” clause is 
not broad enough to cover this project. But that 
is neither here nor there. Mr. Knott heads the title- 
page of this rollicking piece of advocacy with the 
following quotation from Longfellow: ‘‘ He who 
hath not been at a tavern Knows not what Paradise 
is. Oh! holy tavern! Oh! miraculous tavern!” 
The pertinency of this we shall unfold later. Mr. 
Knott first argued the question whether the defend- 
ant could not go behind the legislative record and 
show that the appropriation did not receive the 
requisite numbers of votes. He asserted that not 
five hundred people in the State ever read a syllable 
of the act, and that not twenty thousand of the four 
hundred thousand voters would vote for the appro- 
priation if it were submitted to a popular vote. 
He declares that the act “should be entitled ‘an 
act to set upa side-show and run a tavern in the 
city of Chicago for the entertainment of the rich at 
the expense of the toiling tax payers of Kentucky.’ ”’ 
This he proceeds to substantiate by pointing out 
that “you will not find a syllable in it making it 
mandatory upon the board of managers or anybody 
else to collect, transport or place on exhibition : 
single leaf of tobacco or ear of corn, a peck of po- 
tatoes, a bushel of wheat, an ounce of coal, or other 
thing whatsoever in the World’s Columbian Ex- 
position or elsewhere.” In short he says that the 
only mandatory provision is for the erection of ‘‘a 
suitable building for the Kentucky head-quarters.” 
After making some fun of the use of the word 
‘‘*head-quarters ” because it means the residence of 
a commanding general of an army, he comes down 
to the ‘* tavern” matter, g. e. d., as follows: 

“T speak deliberately and advisedly when [ say that 
tho building, which this act requires the managers to 
have erected, is to be used as a tavern, with the privi- 
lege of selling liquor withheld. I will read the very 
language of ve act itself: ‘The “ ‘'?imieaeaameae building 
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at Chicago shall coutain the necessary restaurant and 
refreshment accommodations, but no intoxicating 
liquors shall be sold or kept therein, or on the grounds 
set apart for the State of Kentucky.’ I make no ques- 
tion with those who prefer what is kuown among us 
common people as ‘a temperance tavern;’ but I pause 
to ask: Why the discrimination against one of our 
greatest industries? Why are the millions of gallons of 
whisky manufactured every year in our State denied 
a representation on ‘the grounds set apart by the 
management of the World's Columbian Exposition to 
Kentucky ?’ Why must the guard mounted in front of 
the Kentucky bead-quarters say to the manufacturer or 
wholesale whisky dealer who would approach the tavern 
kept by his mother Commonwealth, * put off thy shoes 
from off thy feet, for the ground whereon thou stand- 
est is holy ground?’ But to resume: There is nota 
member of this honorable court who does not know 
that the word ‘restaurant’ is but asynonym for the 
word ‘tavern,’ and that it has not been fifty years since 
it was engrafted upon our language. Old-fashioned peo- 
ple, like myself, are still content with the old English 
word tavern, though it may not suit the more sensitive 
ears of the present polite generation so well as * res- 
taurant’ or ‘hotel,’ recently adopted from the French. 
‘They all mean precisely the same thing however, and 
this court has distinctly held that the running of such 
a house—call it tavern, hotel, restaurant, or what you 
will—is not a public function in which the Common- 
wealth can take any part whatever.” 

The court apparently felt the strength of this 
argument, for at this point the chief justice sounded 
the gong on the eloquent advocate, and he then 
closed in a pyrotechnic peroration, in which he sig- 
nificantly but rather ungenerously said: ‘‘ Have you 
heard nothing of the mighty political cyclone which 
au week ago swept this broad land from ocean to 
ocean? What was the stirrer of that tremendous 
storm? The abuse of the taxing power.” Then after 
an allusion to John Hampden’s twenty shillings ship- 
money-tax and Charles’ head, he sat down and was 
still. We feel bound to protest that the tariff is 
notatax. The Legislature of Kaintuck committed 
a great error in trying to establish a temperance 
tavern for its people in the swamp-lands of Chicago. 
Of what use would it be to the generous blue-grass 
people? They would inevitably and instinctively re- 
sort to other State hostelries, less straitlaced, where 
they could obtain the blood curdling juice of the 
kindly fruits of the earth, and leave the State inn 
to die of inanition. We sympathize with the ex- 
governor. Whisky at Chicago is a necessary safe- 
guard against malaria. 


In past times the judiciary of this country have 
often been in fault in writing too diffuse opinions, 
There never was a greater sinner in this regard than 
Judge Cowen of this State, and his latest rival was 
Commissioner (Professor) Dwight. Our judges are 
not now often open to this censure, and in other 
States there has been a manifest improvement during 
the last twenty years. Massachusetts and Penn- 
sylvania are excellent models in this matter, and on 
the other hand West Virginia is an ‘awful ex- 
ample ” although it must be confessed, not quite so 
intolerable as formerly. The great vice of diffuse- 
ness is that the judges are apt to stray from the text 
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and utter obiter dicta, which area roguish thing and 
a fruitful source of uncertainty in the law. We 
have been led to these reflections by an article in 
The Solicitors’ Journal, entitled ** Those Stupendous 
Judgments,” founded on recent opinions in the Court 
of Appeal. We make the following extract: 

“Two of these judgments were of the description 
which it is now the fashion to designate ‘exhaustive’ 
—that is to say, of prodigious length; reviewing the 
decisions from the earliest period; regular Christmas 
pudding judgments, stuffed full of statements of cases 
and extracts from reports. Lord Justice Lindley, who 
contented himself with about a column and a half of 
the Times, considered the state of the law in the times 
of Henry V and Elizabeth, though we grieve to say 
that he deemed it sufficient to say that the substance 
of those valuable authorities known as Dyer’s Case and 
Blacksmith’s Case ‘ will be found in Pollock on Con- 
tracts.’ This we consider an unworthy slighting of 
an opportunity for further amplifying the judgment; 
if Dyer’s and Blacksmith’s Cases had been set out in 
full, two columns of the Times might have been 
covered; and the world would not have known to 
what text-book the learned judge had had recourse in 
the preparation of his judgment. Lord Justice Bowen 
filled more than three columns of the Times, citing, 
on a very rough estimate, seventy to a hundred cases, 
going back, like his learned brother, to Henry V and 
Elizabeth, but not citing specifically the Dyer or the 
Blacksmith, or referring to Pollock on Contracts in 
this relation. We are sorry to say that we have failed 
to induce any of our painstaking contributors to favor 
us with an estimate of the number of words in this 
judgment, but we may safely say that, if printed in the 
ordinary type of duodecimo text-books, it would con- 
stitute quite a respectable-sized treatise. The labor 
of preparing, verifying and writing out, and after- 
ward reading, these judgments must have been severe ; 
and no one can wonder that, after they had been de- 
livered, the learned judges disappeared from the 
courts, two days before the vacation, in order to re- 
cruit after the strain of these exhaustive and exhaust- 
ing productions.”’ 

The Journal divides decisions into four classes: 
first, the terse judgment, exemplified by Vice-Chan- 
cellor Leach :— 

(‘‘Mr. Leach made a speech, 

Angry, neat, and wrong ’’):— 
second, the judgment which assumes, without stat- 
ing, the previous law, and is mainly devoted to a 
consideration of the facts in relation thereto, and 
which is exemplified by Vice-Chancellor Kindersley 
and Lord Justice Turner; third, the judgment which 
states the principles and then shortly and critically 
deals with the authorities, of which type Sir George 
Jessel was an eminent exemplar; fourth, the ‘* text- 
book judgment,” which the Journal imitates and 
comments on as follows: 

“*Tn Jones v. Smith it was held so-and-so. That case 
was followed by Brown v. Robinson, in which the cir- 
cumstances were so-and-so. After that there was the 
case of Black v. White (which, | observe, is reported 
only in the Weekly Notes). There the circumstances 
were as follows,’ and soon. These monuments of re- 
search and erudition were duly handed down to the 
Times reporter to astonish the world the next morning. 
It is this text-book style which we deprecate. It is 
useless, since all the information can be obtained else- 
where. It isunworthy of the bench, who ought not to 
be thought to require to get up their law specially for 





each case. And lastly, it is cruel to the profession, 
who have to consume an intolerable deal of sack to 
obtain one halfpennyworth of bread.” 

There are very few cases now-a-days in which long 
judgments are required or even defensible. In new 
States, where the law has not been declared and the 
judges have little business to occupy them, such 
judgments are not reprehensible. So in cases of 
difference of opinion in the particular court or among 
the various States courts. And so in cases of grave 
constitutional importance. But the time has long 
past when it was requisite for judges to write down 
all the mental processes by which they arrived at 
the conclusion, or to convince the lawyers that they 
had examined the authorities. 

The death of Mr. Justice Lamar was very unex- 
pected, although he has been much out of health 
and disqualified from discharging his judicial duties 
for many months. Although he was not a learned 
lawyer and has made no striking or remarkable im- 
pression on the bench of highest authority, yet he 
was a person of great dignity and purity of char- 
acter, and having accepted the result of the armed 
effort of his section of the country in good faith 
and with uncomplaining resignation, he has earned 
the admiration of the North as well as the South, 
and must be pronounced a patriot of the most use- 
ful type. We take it that he was always more aman 
of reflection than of affairs; a scholar rather than 
an administrator; a literary man rather than a law- 
yer or a judge. Some of his opinions however are 
more than respectable in logic and legal discrimina- 
tion, and are couched in an exceptionally good style. 
His successor, if taken as he should be from the 
South, can easily excel him as a judge; but in the 
qualities of heart and the obedience to conscience he 
cannot be surpassed. We regret his death, for his 
example has been of the highest usefulness to his 
countrymen. 


There is a proposal before our Legislature to give 
to mothers the right to a voice in the selection of 
guardians for their children. This ought to prevail. 
It would be a mere restoration, for under our Mar- 
ried Women’s Acts they possessed this right for many 
years, and until 1871, as we recollect it. It was 
then absolutely taken away, probably to suit some 
particular case, and continued absolutely vested in 
the father until 1888, when the law was so modified 
as to give the right to the widow, if the father had 
not exercised it, and even if he had exercised it, pro- 
vided she should survive him one year. Under our 
system the mother ought always to have a voice as to 
the custody, education, training and earnings of 
her minor children. There was no fault found orto 
be found with the working of the law as it stood 
for nine years from 1862, and the modification after 
seventeen years more shows a slow but commend- 
able return to the ways of equity. In this State 
husbands under the law no longer have the power 
to rob wives of their property; much less should 
they be permitted to roh them of their children, 
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Among the results of the late election in which 
the ALBANY Law Journat finds cause for regret is 
the defeat of Judge Elliott of Indiana. This gen- 
tleman is one of the best known, most experienced 
and most excellent of the western judges. Of late he 
has added to his judicial reputation the award of 
approbation for remarkably good legal text-book 
authorship. It is a pity that the State should be 
deprived of the further judicial service of such an 
approved and useful magistrate, and we should say 
this without regard to his party preferences, It is 
one of the disadvantages of the elective system — 
perhaps — that such results must sometimes follow 
a change of administration. We should have been 
glad to see both parties uniting in the judge’s re- 
nomination. But as he now descends from the 
bench we hope he may be induced again to take up 
the pen and give the profession some more text- 
books, for which vocation he seems to have a dis- 
tinct gift. He and his son have hung out their 
joint ‘shingle ” at Indianapolis. The Indianapolis 
Sentinel, a Democratic newspaper, speaks in the 
highest terms of Judge Elliott’s judicial service, and 
concludes: ‘It is greatly to be regretted that some 
arrangement has not been made by which men of 
Judge Elliott’s type can be kept upon our supreme 
bench, regardless of changes in the political com- 
plexion of the State. In New York, Illinois and 
some other States the two parties regularly divide 
the higher judgeships, the result being that both 
are always represented in the appellate tribunals by 
able and upright men. The Sentinel would be glad 
to see, and hopes at no distant day to see, such an 
arrangement in force in Indiana.” The Sentinel is a 
little too complimentary to our State in this matter. 
For ‘‘ regularly * we must read sometimes. 

The address of Justice Brewer of the United 
States Supreme Court, to be found in this weck’s 
issue, has elicited wide comment and very favorable 
criticism. In connection with it, as one of the 
papers read at the meeting of the association, is the 
letter from Hon. David Dudley Field, who was pre- 
vented by reason of the state of his health from 


being present. It is terse and vigorous. The re- 
port of the committee on law reform indicates 


clearly both the quality and quantity of the work 
done by the association and its officers during the 
year. The amount of interest evinced in the aff1' 
of the association is certainly far in advance of thai 
shown in previous years, and is largely due to the 
effective work which has been done in interesting 
members of the bar in matters of law reform and 
other subjects of vital importance to the profession. 
Some of the newspapers have fallen into the error 
of supposing that prior to last winter there was a 
statute of this State permitting the courts to sit on 
election day and that such provision was repealed 
by the Legislature in some act submitted by the 
commissioners of statutory revision. The fact is 
that the reverse is the case. By section 5, title 1, 
chapter 130 of the Laws of 1842, as amended by 





chapter 240, Laws of 1847, the courts were prohibited 
from sitting on election day and it was this pro- 
vision which was repealed by the Election Law of 
1892. The courts can now sit on election day, and 
we believe that some of the New York city courts 
did so last fall. 


Another criticism of the work of the revisers has 
been founded on the fact that by the Public Officers 
Law the provision of the Revised Statutes giving an 
officer a summary proceeding before a judge to re- 
cover books and papers detained by his predecessor 
was repealed. This is true, but it was not the fault 
of the revisers, who reported an amendment to the 
Code of Civil Procedure covering this point to ac- 
company the Public Officers Law, and, while the 
Legislature passed the latter, the former failed 
through lack of time or otherwise. 

The fact is in connection with the revision of 
statutes that the newspapers have failed to appreciate 
the magnitude and difficulty of the work and have 
fallen into errors for lack of sufficient information 
as to what has been done and what still remains to 
A eareful examination of the work of the 
commission will disclose much less than the average 
of omissions which are incident to work of this 
character, and we venture to say that no intelligent 
criticism is possible until it shall have been sub- 
stantially completed and been acted upon by the 
Legislature in all its details. The criticisms adverted 
to are illustrations of the errors into which critics 
are liable to fall on hasty examination. Certainly 
no more careful or capable commission could be 
selected, as is fully-shown by the quality of its com- 
pleted work. 


be done. 
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N Commonwealth v. Nangle, Supreme Judicial 
Court of Massachusetts, January 4, 1893, it was 
held that on the trial for selling liquor to minors, 
the court properly excluded evidence of defendant’s 
reputation in regard ‘‘to observing the conditions 
of his license, and particularly as to selling or per- 
mitting the sale of intoxicating liquors to minors,” 
and also evidence of the reputation of his saloon. 
The court said: ‘‘Ordinarily the defendant in a 
criminal case may put in evidence his general good 
reputation in regard to the elements of character in- 
volved in the commission of the crime charged 
against him, for the purpose of establishing the im- 
probability of his having done the wrong imputed 
to him. A man of good character is unlikely to be 
guilty of a crime involving moral turpitude, and re- 
putation is the index of character. This rule has 
little or no application to penal acts which have no 
moral quality, but are merely malu prohibita. That 
one is of good reputation as an honest, peaceable 
citizen has little tendency to show that he has not 
violated a statute or ordinance forbidding him to 
atch trout out of season, or to drive certain vehicles 
faster than a walk, or requiring him to keep the 
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sidewalks abutting on his premises free from snow 
and ice. The sale of intoxicating liquor to minors 
is strictly forbidden by the statute, but it does not 
necessarily involve any moral turpitude. Except for 
the prohibition of the law, it is no more wrong for 
a licensed dealer to sell intoxicating liquors to one 
who is a day less than twenty-one years of age than 
to one who is a day more; but, on grounds of pub- 
lic policy, a general rule is laid down, which forbids 
the sale of intoxicating liquors to the younger of the 
two under any circumstances, either for his own use, 
or for that of any person. Pub. Stat., chap. 100, 
$9. The crime is committed as well when the seller 
is ignurant that the purchaser has not attained his 
majority as when he knows it. Com. v. Julius, 143 
Mass. 132; Com. v. Huyes, 150 id. 506; 
Stevens, 155 id. 291. In the present case the offer 
was not to show that the defendant was of good 
general reputation, or that he had the reputation of 
possessing natural qualities of mind or traits of 
character which would be likely to restrain him 
from the commission of the particular offense with 
which he was charged, but merely that under a li- 
cense, Which, so far as appears, he had held less than 
a year, his habit had been to avoid the commission 
of certain offenses mentioned in the license, not 
necessarily involving moral wrong. For the pur- 
pose of proving that one has or has not done a par- 
ticular act, it is not competent to show that he has 
or has not been in the habit of doing other similar 
acts. Imf the testimony had been received, it would 
have gone no further than to establish the existence 
of a not very long course of conduct on the part of 
the defendant in regard to one subject, not to show 
his character or reputation in regard to his willing- 
ness or unwillingness to commit crimes generally, 
or to commit a class of crimes involving any par- 
ticular immoral or wrongful tendency.” 


Com. Vv. 


In State v. Indiuna & I. S. R. Co., Supreme Court 
of Indiana, December 13, 1892, act of March 9, 1889, 
section 1 provides that every corporation, company, 
or person operating a railroad within the State shall 
place in each passenger depot of such company, lo- 
cated at any station in this State at which there is 
a telegraph office, a blackboard, on which such com- 
pany or person shall post before the schedule time 
for the arrival of each passenger train stopping at 
such station, the fact whether such train is on sched- 
ule time or not. J/eld, that such statute is not void 
as a regulation of interstate commerce because the 
company must bring into use knowledge possessed 
by it or its servants situate in another State. The 
court said: ‘* While the statute deals with persons 
and corporations engaged in interstate commerce, 
yet we think that the statute is a proper police regu- 
lation, which in no way interferes with interstate 
commerce, and is a regulation which is in no way 
sought to be exercised by the United States, and 
hence is within the power of the Legislature of the 
State to enact. It simply imposes on the company 
or person operating a railroad the burden of ascer- 
taining, in advance of the arrival of a train ata par- 





station, the time when it will arrive, and 
noting it upon a blackboard, for the benefit of the 
public. This is required to be done when the com- 
pany or person possesses the information, and has 
the means within its power to convey such informa- 
tion to the point where it is to be noted. It is in- 
formation possessed by the compuany itself, and _re- 
quires only the command of the master to note it. 
The company or person operates the whole line of 
road, It is present at every point along the line, by 
its officers and servants. It knows at all times where 
its trains are, and what time they are scheduled to 
make, and this statute calls upon it to note the facts 
designated upon blackboards at certain stations in 
advance of their arrival. The statute simply com- 
mands the company to enter at stations in this State 
the information which it has the power of commu- 
nicating at that particular point or station. Counsel 
cite in support of their position the case of State v. 
Woodruff, ete., Co., 114 Ind. 155, and quote from 
the opinion language holding that in matters of com- 
merce between the States the power of the Federal 
government is exclusive and supreme, Counsel] thus 
state the proposition: That ‘this act imposes penal- 
ties on corporations engaged in interstate commerce 


ticular 


for failure of telegraph companies to send telegrams 
from other States,—and counsel, in support of their 
position, quote from the decision of the United 
States Supreme Court in the case of Telegraph Co. v. 
Pendleton, 7 Sup. Ct. Rep. 1128, involving the valid- 
ity of a statute of this State ’making telegraph com- 
panies liable for failure to deliver messages, in which 
opinion the court says: ‘In these cases the supreme 
authority of Congress over the subject of commerce 
by the telegraph with foreign countries or among 
the States is atlirmed whenever that body chooses 
to exert its power, and it is also held that the States 
‘an impose no impediments to the freedom of that 
commerce.’ And in that case the court further holds 
that ‘whatever authority the States may possess 
over the transmission and delivery of messages by 
telegraph companies within her limits, it does not 
extend to the delivery of messages in other States.’ 
To the doctrine enunciated in these decisions, while 
we think it must be conceded some of the language 
used carries it to the border line, yet we readily 
yield our assent. But the cases referred to enun- 
ciated and applied the principles laid down in cases 
where it involved the rights of the companies as 
exercised in the discharge of their duties while en- 
gaged in interstate commerce, or where the State 
sought to impose a penalty or tax operating as an 
inpediment to the freedom of commerce, while in 
this case no such thing is sought to be done; this 
statute is but a police regulation within this State. 
The fact that the companies or persons required to 
carry out and comply with the statute are required 
to bring into use knowledge which they possess, or 
is possessed by other servants situate in another 
State, does not, as we think, impose any restrictions 
to the freedom of commerce. Indeed, the com- 
munication of the information possessed by the ser- 
vants of the company at one point on the line of the 
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road to those at another point on the line cannot, 
in itself, be termed ‘commerce,’ in the strict sense 
of the word, ‘Commerce,’ says Webster, ‘is 
the exchange or buying and selling of commod- 
ities, especially the exchange of; merchandise on a 
large scale between different places or communities; 
extended trade or traflic;’ and it is defined in the 
Century Dictionary as: ‘ Interchange of goods, mer- 
chandise, or property of any kind; trade; traflic; 
used more especially of trade on a large scale, car- 
ried on by transportation of merchandise between 
different countries or between different parts of the 
sume country; distinguished as foreign commerce 
and internal commerce, as the commerce between 
Great Britain and the United States, or between 
New York and Boston; to be engaged in commerce ;’ 
and when existing or taking place between different 
States, or persons in different States, it is termed 
‘interstate commerce,’ One cannot trade or traflic or 
buy and sell with himself, though he act by or 
through his ageut or servant; for their acts are all 
his acts, and all result to his benefit. One is not 
engaged in commerce by passing an article of mer- 
chandise from one of his hands to the other, or by 
having one of his servants pass it to another, although 
it cross the line between two States in the transit, 
though he may use the same hands and the same 
servants in the business of interstate commerce. 
Railroad companies are engaged in interstate com- 
merce, because their railroads are used for the trans- 
portation and conducting of interstate commerce. 
Telegraph companies are held to be engaged in in- 
terstate commerce, as they convey information from 
citizens of one State to those of another. The rail- 
road company and the telegraph company each 
oceupy contractual relations with other parties in 
the transportation of articles of merchandise and 
information or news. One may possess a letter or 
other writing, deposited with his agent in another 
State, which may contain information which it is 
important for him to know in order to intelligently 
do an act or performa public duty in this State. In 
such case, we think it cannot be said that he is en- 
gaged in commerce or interstate commerce if he go 
and get the letter, and bring it to this State, and 
avail himself of the information; and how can it be 
different, in this respect, if he direct his agent to 
bring the writing to him? Nor is it interstate com- 
merce, in the discharge of the duties of the master, 
where one servant conveys the information he pos- 
sessed, which belongs to the master, to the other 
servant, even though it be conveyed through a third 
servant, whether it be a person or a telegraph com- 
pany who acts as the servant of the master in con- 
veying the information. As we have said, the stat- 
ute is but a regulation for the benefit of the public. 
It is held nat parties, in crossing the track of a rail- 
road company, must avail themselves of such knowl- 
edge as they possess in regard to the time of the 
running of trains upon the road, <A party knowing 
a train is due at a time he is about crossing a track 
should use care to avoid injury. So this informa- 
tion to be noted on blackboards is as well for the 





persons having business across or about the railroad 
as for those who are travelling upon its trains. If it 
van be said that this legislation is repugnant to the 
Constitution by reason of the fact that the informa- 
tion to be noted must be received from an agent in 
another State, through the agency of a telegraph 
company engaged in interstate commerce, so would 
legislation requiring signals to be given or watch- 
men to be kept at certain points upon the railroad, 
in case the superintendent who gave instructions as 
to the running of trains, and the manner in which 
they were to be run, resided in another State, and 
the direction to the agents or servants operating the 
road in this State must be communicated to them 
by means of the telegraph. In Smith v. Alabama, 
124 U. S. 465, in speaking of the validity of State 
legislation relating to railroads, it is said: ‘The 
width of the gauge, the character of the grades, the 
mode of crossing streams by culverts and bridges, 
the kind of cuts and tunnels, the mode of crossing 
other highways, the placing of watchmen and sig- 
nals at points of special danger, the rate of speed at 
stations and through villages, towns and cities, are 
all matters naturally and peculiarly within the pro- 
vision of that law, from the authority of which 
these modern highways of commerce derive there 
existence. The rules prescribed for their construc- 
tion and for their management and operation, de- 
signed to protect persons and property otherwise 
endangered by their use, are strictly within the 
limits of the local law. They are not per se regula- 
tions of commerce. It is only when they operate as 
such in the circumstances of their application, and 
conflict with the expressed or presumed will of Con- 
gress exerted on the same subject, that they can be 
required to give way to the supreme authority of 
the Constitution,’ While thisstatute may be on the 
border of legislative authority, yet we do not think 
it attempts to regulate interstate commerce, or to 
interfere with it, or that it places any impediments 
to the freedom of commerce, so as to render it in- 
yalid.” 
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ADDRESS DELIVERED BY MR. JUSTICE 

BREWER BEFORE THE NEW YORK STATE 

BAR ASSOCIATION, ALBANY, JANUARY 

17, 1893. 
ee things differentiaie the civilized man from 

the savage—-that which he knows, that which he 
is, and that which he has. 

That which he knows: The knowledge of the savage 
is limited to the day, and bounded by the visible 
horizon. The civilized man looks backward through 
all history, and beholds the present limits of the uni- 
verse. The accumulations of the centuries are his. 
The logic of Aristotle and Bacon determines the pro- 
cesses of his mind. The philosophy of Plato and Her- 
bert Spencer is his wisdom. Phidias chisels his seulp- 
tured beauties, and Raphael paints his pictured splen- 
dors before his enraptured soul; while Mozart and 
Beethoven bring to him an echo from the song on high. 
All ages pour their thoughts and wisdom into his brain, 
and he stands possessor of all the beautiful, the true, 
and the good that the ages have wrought or accumu- 
lated; and in this he stands secure from human as- 
sault, 
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The beings of the mind are not of clay; 
Essentially immortal, they create 
And multiply in us a brighter ray 
And more beloved existence,— 





That which he knows he can never be despoiled of, 
and he carries its glory and its joy as safe in his soul 
as the secrets of eternity in the consciousness of om- 
nipotence. 

That which he is: All passions riot in the savage. 
He grovels through things of earth to satisfy the lusts 
of the body; and the height of his morality is an eye 
for an eye and a tooth fora tooth. Civilization lifts 
the soul above the body, and makes character the su- 
preme possession. I[t reads into human history the 
glory and value of self-denial. It catches from the 
Divine one of Nazareth the nobility of helpfalness, and 
teaches that the externals are not the man; that ac- 
cumulations and accomplishments only suggest that 
which makes both valuable; and that the poet’s divina- 
tion,—‘“‘ a man’s aman fora’ that,”’ is the ultimate fact. 

That also which a man is, is not the subject of lar- 
ceny; nor can it be wrested from him by king or mob. 
The unavailing tortures of the inquisition, the gloom 
of the dungeon, the awful silence of the scaffold and 
the blazing splendors of the martyr’s fires, attest the 
words of Him who said, “ fear not them which kill the 
body, but are not able to kill the soul;’’ and affirm the 
inalienable immortality of that which a man is. 

That which he has: A hut fora home—a blanket and 
a breech-clout for his apparel—a bow and arrow for his 
means of support—a canoe and a horse for his travel— 
and sea-shells for his jewels; these are the possessions 
of the savage. But for the child of civilization all con- 
tinents bring food to his table, and decorations to his 
home. I[narecent number of that pictorial and comic 
paper, “ Judge,”’ comic even in its name, was a cartoon, 
the central figure of which wasan American Girl seated 
ona throne, and around her were gathered the repre- 
sentatives of every zone and nation, each bearing some 
typical offering for her adornment;—silks and furs— 
laces and jewels, and beneath was the motto “* Every 
part of the earth is ransacked to please her fancy.” 
That cartoon is the picture of civilization ;—The world 
brings tribute. And the potency of civilization is that 
it accumulates all that the earth produces, and pours 
it round and into the homes of its children. In the 
magnificence and luxuriousness which surround our 
lives, Solomon’s glory isan unnoticed and forgotten 
splendor; and the fairy revelations of Haroun Al 
Raschid’s palace are but the balf pictures, the dim fore- 
shadowings of the American home and life. 

But that which he has lies within the reach of others. 
Given power and willingness on the part of those about 
him, and aman may be stripped of all his material 
possessions. Hence the Fighth and Tenth Command- 
ments:—* Thou shalt not steal,’ ‘‘ Thou shalt not 
covet.” Only under their sanction is society possible. 

[am not here this evening to defend the Eighth 
Commandment, or to denounce its grosser violators. 
I do not propose to discuss the foot-pad or the burglar; 
‘They are vulgar and brutal criminals, in whose behalf 
there has as yet been organized no political party. I 
wish rather to notice that movement which may be 
denominated the movement of ‘‘ coercion,”’ and which 
by the mere force of numbers seeks to diminish pro- 
tection to private property. It isa movement which 
in spirit, if not in letter, violates both the Eighth and 
Tenth Commandments; a movement, which seeing 
that which a man has attempts to wrest it from him 
and transfer it to those who have not. It is the un- 


varying law, that the wealth of a community will be 
in the hands of a few; and the greater the general 
wealth, the greater the individual accumulations. The 
large majority of men are unwilling to endure that 
long self-denial and saving which makes accumulation 





possible; they have not the business tact and sagacity 
which brings about large combinations and great fi- 
nancial results; and hence it always has been,'and until 
human nature is remodelled always will be true, that 
the wealth of a nation is in the hands of a few, while 
the many subsist upon the proceeds of their daily toil. 
But security is the chief end of government; and other 
things being equal, that government is best which pro- 
tects to the fullest extent each individual, rich or poor, 
high or low, in the possession of his property and the 
pursuit of his business. It was the boast of our an- 
cestors in the old country, that they were able to wrest 
from the power of the king so much security for life, 
liberty and property. Indeed, English history is the 
long story of astruggle therefor. The greatest of Eng- 
lish orators opposing a bill which seemed to give power 
to the government to enter the homes of the individ- 
ual, broke forth in this most eloquent eulogy of that 
protection and security which surrounded an English 
home, even against the king: ** The poorest man in his 
cottage may bid defiance to all the forces of the crown. 
It may be frail; its roof may shake; the wind may 
blow through it; the storm may enter it; but the king 
of England cannot enter it. All his power dares not 
cross the threshold of that ruined tenement!"’ 

Here, there is no monarch threatening trespass upon 
the individual. The danger is from the multitudes— 
the majority, with whom is the power; and if the pas- 
sage quoted is the grandest tribute to the liberty which 
existed in England, | would thus paraphrase it to de- 
scribe that which should prevail under this govern- 
ment by the people. The property of a great railroad 
corporation stretches far away from the domicile of 
its owner, through State after State, from ocean to 
ocean; the rain and the snow may cover it; the winds 
and the storms may wreck it; but no man or multitude 
dare touch a car or move arail. It stands as secure in 
the eye and in the custody of the law, as the purposes 
of justice in the thought of God. 

This movement expresses itself in two ways: First, 
in the improper use of labor organizations to destroy 
the freedom of the laborer, and control the uses 
of capital. [ do not care to stop to discuss such 
wrongs as these—preventing one from becoming a 
skilled laborer, by forbidding employers to take more 
thana named number of apprentices; compelling equal 
wazes for unequal skill and labor; forbidding extra 
hous. of labor to one who would accumulate more than 
the regular stipend. That which 1 particularly notice, 
is the assumption of control over the employer’s prop- 
erty, and blocking the access of laborers to it. The 
common rule as to strikes is this: Not merely do the 
employees quit the employment, and thus handicap 
the employer in the use of his property, and perhaps in 
the discharge of duties which he owes to the public; 
but they also forcibly prevent others from taking their 
places. It is useless to say that they only advise—no 
man is misled. When a thousand laborers gather 
around a railroad track, and say to those who seek em- 
ployment that they had better not, and when that ad- 
vice is supplemented every little while by a terrible 
assault on one who disregards it, every one knows that 
something more than advice is intended. It is coer- 
cion, force; it is the effort of the many, by the mere 
weight of numbers, to compel the one to do their bid- 
ding. It isa proceeding outside of the law, in defiance 
of the law; and in spirit and effect an attempt to strip 
from one that has that which of right belongs to him— 
the full and undisturbed use and enjoyment of his own. 
It is not to be wondered at, that deeds of violence and 
crueity attend such demonstrations as these; vor will 
it do to pretend that the wrong-doers are not the strik- 
ing laborers, but lawless strangers who gather to look 
on. Were they strangers who made the history of the 
“ Homestead ”’ strike one of awful horror? Were they 
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women from afar who so maltreated the surrendered 
guards; or were they the very ones who sought to com- 
pel the owners of that property to do their bidding? 
Even if it be true that at such places the lawless will 
gather—who is responsible for their gathering? Weihe, 
the head of a reputable labor organization, may only 
open the door to lawlessness; but Beekman, the an- 
archist and assassin, will be the first to pass through ; 
and thus it will be always and every where. 

In the State of Pennsylvania, only last year, to such 
an extent was this attempt of an organization to con- 
trol both employee and employer carried, that there is 
now pending in the courts of the State, upon the con- 
current advice of allthe justices of its Supreme Court, 
an inquiry as to whether this disturbance of social 
order did not amount to treason. And this is but one 
type of multitudes of cases all over the land. This is 
the struggle of irresponsible personsand organizations 
to control labor. It is not in the interest of liberty— 
it is notin the interest of individual or personal rights. 
It is the attempt to give to the many a control over the 
few—a step toward despotism. Let the movement 
succeed, let it once be known that the individual is not 
free to contract for his personal services, that labor is 
to be farmed out by organizations, as to-day by the 
Chinese companies, and the next step will be a direct 
effort on the part of the many to seize the property of 
the few. 

The other form of this movement assumes the guise 
of aregulation of the charges for the use of property 
subjected, or supposed to be, toa public use. This acts 
in two directions: One by extending the list of those 
things, charges for whose use the government may pre- 
scribe; until now we hear it affirmed that whenever 
property is devoted to ause in which the public has an 
interest, charges for that use may be fixed by law. 
Andif there be any property in the use of which the pub- 
lic or some portion of it has no interest, | hardly know 
what itis or where to find it. And second, in so reducing 
charges for the use of property, which in fact is sub- 
jected to a public use, that no compensation or income 
is received by those who have so invested their prop- 
erty. By the one it subjects all property and its uses 
to the will of the majority; by the other it robs prop- 
erty of its value. Statutes and decisions both disclose 
that this movement, with just these results, has a 
present and alarming existence. A switching com- 
pany in Minneapolis had for eight years been operat- 
ing under charges of $L.50acar. With such charges it 
had not during that time paid off a floating debt in- 
curred in construction, nor a dollar of interest or divi- 
dend to those who had invested in its stock or bonds, 
Without a hearing before any tribunal the State of 
Minnesota, through its railroad commission, reduced 
these charges to $lLa car. Of what value would the 
ownership of that property be to its owners; and how 
soon would all semblance of title be swept away under 
foreclosure by the unpaid bondholders? Sometimes 
there is an appeal from a majority, and that effort at 
confiseation failed. And yet that the eflort was made 
and that it did receive some judicial sanction is buta 
revelation of the spirit which lies behind and prompts 
the movement, and of the extent to which it has taken 
hold of the public mind. 

There are to-day ten thousand million of dollars in- 
vested in railroad property, whose owners in this 
country number less than two million persons. Can 
it be that whether that immense sum shall earn a dol- 
lar, or bring the slightest recompense to those who 
have invested perhaps their all in that business, and 
are thus aiding in the development of the country, de- 
pends wholly upon the whim and greed of that great 
majorty of sixty millions who do not own a dollar. It 
may be said that that majority will not be so foolish, 
selfish and cruel as to strip that property of its earning 





capacity. Isay that so long as constitutional guaran- 
tees lift on American soil their buttresses and bul- 
warks against wrong, and so long as the American 
judiciary breathes the free air of courage, it cannot. 

It must not be supposed that the forms in which this 
movement expresses itself are in themselves bad. In- 
deed the great danger is in the fact that there is so 
much of good in them. If the livery of heaven were 
never stolen, and all human struggles were between 
obvious right and conceded wrong, the triumph of the 
former would be sure and speedy. Labor organiza- 
tious are the needed and proper compliment of capital 
organizations. They often work wholesome restraints 
on the greed, the unscrupulous rapacity which domi- 
nates much of capital; and the fact that they bring 
together a multitude of tiny forces, each helpless ina 
solitary struggle with capital, enables labor to secure 
its just rights. So also, in regulating the charges of 
property which is appropriated to a public use, the 
public is but exercising a legitimate function, and one 
which is often necessary to prevent extortion in re- 
spect to public uses. Within limits of law and justice 
labor organizations and State regulation of charges for 
the use of property which is in fact devoted to public 
uses are commendable. But with respect to the propo- 
sition that the public may rightfully regulate the 
charges for the use of any property in whose use it has 
an interest, lam like the lawyer who, when declared 
guilty of contempt, responded promptly that he had 
shown no contempt, but on the contrary had care- 
fully concealed his feelings. 

Now conceding that there is this basis of wisdom 
and justice, and that within limits the movement in 
both directions will work good to society, the question 
is how can its excesses, those excesses which mean peril 
to the Nation, be stayed? Will the many who find in 
its progress temporary and apparent advantages, so 
clearly discern the ultimate rnin which flows from in- 
justice as voluntarily to desist; or must there be some 
force, some tribunal, outside so far as possible, to lift 
the restraining hand? The answer is obvious. Power 
always chafes at but needs restraint. This is true 
whether that power be in a single monarch or ina 
majority. All history attests the former. We are 
making that which proves the latter. The triple sub- 
division of governmental powers into legislative, ex- 
ecutive and judicial, recognizes the truth, and has pro- 
vided in this last coordinate department of govern- 
ment the restraining force. And the question which 
now arises is whether, in view of this exigency, the 
functions of the judiciary should be strengthened and 
enlarged, or weakened and restricted. As might be 
expected, they who wish to push this movement to the 
extreme, who would brook no restraint on aught that 
seems to make for their gain, are unanimous in erying 
out against judicial interference, and are constantly 
seeking to minimize the power of the courts. Hence 
the demand for arbitrators to settle all disputes be- 
tween employer and employees, for commissions to fix 
all tariffs for common carriers. The argument is that 
judges are not adapted by their education and training 
to settle such matters as these; that they lack ac- 
quaintance with affairs and are tied to precedents; 
that the procedure in the courts is too slow and that 
no action could be had therein until long after the 
need of action hus passed. It would be folly to as- 
sert that this argument is barren of force. There are 
judges who never move a step beyond what has been ; 
who would never adjudge the validity of the plan of 
salvation without a prior decision of the Master of the 
Rolls or the Queen’s Bench in favor of the doctrine of 
vicarious sacrifice; and it is true that proceedings in 
the law courts do not anticipate the flight of time. 
But the great body of judges are as well versed in the 
affairs of life as any, and they who unravel all the mys- 
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teries of accounting between partners, settle the busi- 
ness of the largest corporations and extract all the 
truth from the mass of sciolistic verbiage that falls 
from the lips of expert witnesses in patent cases, will 
have no difficulty in determining what is right and 
wrong between einplover and employees, and whether 
proposed rates of freight and fare are reasonable as 
between the public and the owners; while as for speed, 
is there any thing quicker than a writ of injunction? 

But the real objection lies deeper. Somehow or 
other men always link the idea of justice with that of 
judge. It matters not that an arbitrator or commis- 
sion may perform the same function, there is not the 
same respect for the office, nor the same feeling that 
justice only can be invoked to control the decision. 
The arbitrator and commission will be approached 
with freedom by many, with suggestions that the pub- 
lic, or the party, or certain interests demand or will be 
profited by a decision in one way; but who thus comes 
near to the court or offers those suggestions to the 
judge? There is the tacit but universal feeling that 
justice, as he sees it, alone controls the decision. It is 
a good thing that this is so; that in the common 
thought the idea of justice goes hand in hand with 
that of judge; and that when any thing is to be 
wrought out which it is feared may not harmonize 
with eternal principles of right and wrong, the ery is 
for arbitration or commission, or something else whose 
name is not symbolical or suggestive. I would have it 
always kept so, and kept so by the very force of the 
work and life of him who isa judge. It isan Anglo- 
Saxon habit to pay respect to the judicial office; and 
it is also an Anglo-Saxon demand that he who holds 
that office shall so bear himself as to be worthy of re- 
spect. 

So it is that the mischief-makers in this movement 
ever strive to get away from courts and judges, and to 
place the power of decision in the hands of those who 
will the more readily and freely yield to the pressure 
of numbers, that so-called demand of the majority. 
But the common idea of justice is that the judge 
should be indifferent between the litigants—as free as 
possible from the influence of either; and no tempo- 
rary arbitrator or political commission can ever equa] 
in these respects the established courts and regular 
judges. 

And so it is, that because of the growth of this move- 
ment, of its development in many directions, and the 
activity of those who are in it, and especially because 
of the further fact that, carrying votes in its hand, it 
ever appeals to the trimming politician and time- 
serving demagogue, and thus enters into so much of 
legislation, arises the urgent need of giving to the ju- 
diciary the utmost vigor and efficiency. Now, if ever 
in the history of this country, must there be some- 
where and somehow a controlling force which speaks 
for justice, and for justice only. Let this movement 
sweep on with no restraining force, and it is the rule 
of all such movements, that unchecked, they grow in 
violence, and Carlyle’s Shooting Niagara will epitomize 
the story of the downfall and departure from this 
western continent of government of the people, by the 
people and for the people. 

What then ought to be done? My reply is, strengthen 
the judiciary. How? Permanent tenure of office ac- 
complishes this. If a judge is to go out of office 
in a few months the litigant will be more willing to 
disobey and take the chances of finally escaping pun- 
ishment by delaying the proceedings untila new judge 
shall take the place -—- one whom his vote may select, 
and from whom, therefore, he will expect slight if any 
punishment; while if the incumbent holds office for 
life, the duration of that life being uncertain, whether 
one or thirty years, no litigant wants to take the risk 
of disobedience, with a strong probability that a pun- 





ishment, though it may be delayed, will come, and 
come with a severity equal to the wrong of the dis- 
obedience. A striking illustration of the truth of this 
is found in the troubles that followed the election of 
1876. The three States in which arose contests for the 
possession of the State government were Florida, 
Louisiana and South Carolina. In each of them an 
application was made to the highest court of the State 
and a decision announced by such court. In Florida 
the decision was accepted without question, and the 
control of the State government passed safely in ac- 
cordance therewith. In each of the other States it 
was an insignificant and disregarded factor in the 
strife. In Floridathe judges held office for life; in 
the other States, for only short term. The party 
having, or believing it had a majority, was willing in 
these States to risk a contest with judges whose term 
of oflice would soon expire, for it boped to place its 
own friends on the bench and thus be secured from all 
consequence of disobedience; but in the former State 
there was little safety in entering upon a contest with 
those who might remain in oflice for a generation, and 
who could be disturbed in their position by nothing 
short of a revolution. So if you would give the most 
force and effect to the decisions of your courts, you 
must give to the judges a permanent tenure of office. 

Again, it will give greater independence of action. 
Judges are but human. If one must soon go before 
the people for re-election, how loath to rule squarely 
against public seutiment. There is no need of im- 
puting conscious dishonesty; but the inevitable 
shrinking from antagonizing popular feeling, or the 
wishes or interests of some prominent leader or leaders 
tends to delay or mollify the due decision, while the 
judge who knows nothing can disturb his position does 
not hesitate promptly and clearly to “lay judgment to 
the line and righteousness to the plummet.’’? Let the 
jury determine, is the motto of one tribunal; the court 
must decide, is the rule of the other. Cases at law 
and a jury are favored in the one; equity and its 
singleness of responsibility is the delight of the other. 
Far be it from me to intimate aught against the char- 
acter or ability of that larger number of elective judges 
in this country who secure continuance in oflice only 
through the well-earned confidence of the people. The 
bulk of my judicial life has been spent in such tribunals 
and under such experiences, and I know the worth and 
priz: the friendship of these men. I am simply com- 
paring system with system. It is a significant fact 
that some of the older States which have the elective 
system are lengthening the terms of judicial office. 
The judges of your highest court hold office for four- 
teen years, and in the sister State of Pennsylvania for 
twenty-one years. And this is almost equivalent to a 
life tenure, for it will be found that the term of office 
of a justice of the Supreme Court of the United States 
(taking all who have held that office, including the 
present incumbents), averages less than fifteen years. 

It is said that the will of the people would often be 
delayed or thwarted, and that this is against the es- 
sential idea of government of and by the people. But 
for what are written constitutions? They exist, not 
simply to prescribe modes of action, but because of the 
restraints and prohibitions they contain. Popular 
government may imply, generally speaking, that the 
present will of the majority should be carried into 
effect, but this is true in no absolute or arbitrary 
sense, and the limitations and checks which are found 
in all our written constitutions are placed there to se- 
cure the rights of the minority. Constitutions are 
generally, and ought always to be, formed in times 
free from excitement. They represent the deliberate 
judgment of the people as to the provisions and re- 
straints which, firmly and fully enforced, will secure 
to each citizen the greatest liberty and utmost protec- 
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tion. They are rules prescribed by Philip Sober to 
control Philip Drunk. When difficulties arise, when 
the measures and laws framed by a majority are chal- 
lenged as a violation of these rules and a trespass upon 
the rights of the minority, common justice demands 
that the tribunal to determine the question shall be as 
little under the influence of either as is possible. 
Burke says: ‘Society requires not only that the’ pas- 
sions of individuals should be subjected, but that ever 
in the mass and body, as well as in the individuals, the 
inclinations of men should be thwarted, their wills 
controlled and their passions brought into subjection. 
This can only be done by a power out of themselves, 
and not in the exercise of its functions subject to that 
will and those passions which it is its office to bridle 
and subdue. In this sense the restraints on men, as 
well as their liberties, are to be reckoned among their 
rights.’ And surely, if the judges hold office by alife 
tenure and with a salary which cannot be disturbed, 
it would seem as though we had atribunal as far re- 
moved from disturbing influences as possible. Though 
if | were to perfect the judiciary system L[ would adda 
provision that they should also be ineligible to politi- 
eal office, and to that extent free from political ambi- 
tion. 

it may be said that this is practically substituting 
government by the judges for government by the peo- 
ple, and thus turning back the currents of history. 
The world has seen government by chiefs, by kings and 
emperors, by priests and by nobles. All have failed, 


and now government by the people is on trial. Shall 
we abandon that and try government by judges? But 


this involves a total misunderstanding of the relations 
of judges to government. There is nothing in this 
power of tbe judiciary detracting in the least from the 
idea of government of and by the people. The courts 
hold neither purse nor sword; they cannot corrupt 
nor arbitrarily control. They make no laws, they es- 
tablish no poliey, they never enter into the domain of 
popular action. They do notgovern. Their functions 
in relation to the State are limited to seeing that pop- 
ular action does not trespass upon right and justice as 
it exists in written constitutions and natural law. So 
itis that the utmost power of the courts and judges 
works no interference with true liberty, no trespass on 
the fullest and highest development of government of 
and by the people; it only means security to personal 
rights,—the inalienable rights, life, liberty and the 
pursuit of happiness; it simply nails the Declaration 
of Independence, like Luther’s theses against in- 
dulgences upon the doors of the Wittenburg church of 
human rights, and dares the anarchist, the socialist 
and every other assassin of liberty to blot out a single 
word. 

While preparing this address I hadadream. [dreamt 
that L was reading before an association an article 
which had been prepared by another. When I had 
nearly finished I came to a page which was written in 
shorthand. Unable to decipher that, 1 was forced to 
extemporize a little. When I awoke from my sleep, 
and thought of this address, [ saw that that dream was 
not wholly adream. I realize full well that this sub- 
ject is old and stale, and that I have added nothing 
new to what has been so often and so well said; but 
things may be stale and yet not flat and unprofi: able. 
The tale of love isas old as Adam, and as new and as 
sweel as to-day’s blushing girl of sixteen. All of Chris- 
tianity is found in “ the old, old story of Jesus and His 
;’’ and so it has seemed to me that this thread- 
bare story is, as always, ina free couutry, and to-day 
in this country more than ever, of living and pressing 
importance. Who does not see the wide unrest that 
fills the land; whe does not feel that vast social 
changes are impending, and realize that those changes 
must be guided in justice to safety and peace, or they 
will culminate in revolution? Who does not perceive 


love 








that the mere fact of numbers is beginning to assert 
itself. Who does not hear the old demagogic cry — 
vox populi vox dei (paraphcased to-day, the majority 
are always right)—constantly invoked to justify disre- 
gard of those guaranties which have hitherto been 
deemed sufficient to'give protection to private property. 

“To him that hath shall be given,’”’ is the voice of 
Scripture. From him that hath shall be taken, is the 
watchword of a not inconsiderable, and through the 
influx of foreign population, a growing portion of our 
voters. Insuchatime as this the inquiry may well 
be, what factor in our national life speaks most em- 
phatically for stability and justice, and how may that 
factor be given the greatest efficiency? Magnifying, 
like the apostle of old, my office, lam firmly persuaded 
that the salvation of the Nation, the permanence of 
government of and by the people, rests upon the inde- 
pendence and vigor of the judiciary. To stay the 
waves of popular feeling, to restrain the greedy hand 
of the many from fileching from the few that which 
they have honestly acquired, and to protect in every 
man’s possession and enjoyment, be he rich or poor, 
that which he hath, demands atribanal as strong as is 
consistent with the freedom of human action, and as 
free from all influences and suggestions other than is 
compassed in the thought of justice, as can be created 
out of the infirmities ofhuman nature. To that end 
the courts exist, and for that let all the judges be put 
beyond the reach of political office, and all fear of los- 
ing position or compensation during good behavior. It 
may be that this is not popular doctrine to-day, 
and that the drift is found in such declarations as 
these—that the employee has aright to remain on his 
employer's property and be paid wages, whether the 
employer wishes him or no; that the rights of the one 
who uses are more sacred than of him who owns prop- 
erty; and that the Dartmouth College Case, though 
once believed to be good in morals and sound in law, 
is to-day an anachronism and a political outrage. The 
black flag of anarchism, flaunting destruction to prop- 
erty, and therefore relapse of society to barbarism; 
the red flag of socialism, inviting a redistribution of 
property, which, in order to secure the vaunted equal- 
ity, must be repeated again and again at constantly- 
decreasing intervals, and that colorless piece of baby- 
cloth, which suggests that the State take all property 
and direct all the work and life of individuals, as if 
they were little children, may seem to fill tbe air with 
their flutter. But as against these schemes, or any 
other plot or vagary of fiend, fool or fanatic, the eager 
and earnest protest and ery of the Anglo-Saxon is for 
individual freedom and absolute protection of all his 
rights of personand property; and it is the cry which, 
reverberating over this country from ocean to ocean, 
thank God, will not go unheeded. ‘That personal in- 
dependence which is the lofty characteristic of our 
race will assert itself, and no matter what may stand 
in the way, or who may oppose, or how much of tem- 
porary miscarriage or disappointment there may be, 
it will finally sv assert itself in this land that no man 
or masses shall dare to say to a laborer he must or must 
not work, or for whom or for how much he shall toil; 
and that no honest possessor of property shall live in 
fear of the slightest trespass upon his possessions. And 
to help and strengthen that good time, we shail yet 
sce in every State an independent judiciary, made as 
independent of all outside influences as is possible, and 
to that end given a permanent tenure of office and an 
unchangeable salary; and above them that court cre- 
ated by the fathers, supreme in fact as in name, hold- 
ing all, individuals and masses, corporations and 
States—even the great Nation itself—unswervingly 
true to the mandates of justice, that justice which is 
the silver sheen and the golden band in the jewelled 
diadem of Him to whom all Nations bow and all 
worlds owe allegiance. 
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THE NEW YORK SESSION LAWS OF 1892. 





J. Newton Frero, Esq., President of the New York 
State Bur Association: 

Srr.—Being, by reason of my late illness, debarred 
from attendance at the annual meeting of our associa- 
tion, I venture, as chairman of the law reform commit- 
tee, to submit some views, which I think are worth 
consideration, especially now, when the Legislature is 
in session. My observations are confined to the work 
of the last session, that of 1892. Taking the book which 
contains the Session Laws proper, outside of the statu- 
tory revision, I find a volume of fourteen hundred and 
seventy-two pages, containing seven hundred and fif- 
teen separate chapters of laws. This ponderous vol- 
ume is the work of a session held between January 5 
and April 21, and of an extraordinary session of two 
days, April 25 and 26. I have asked a friend for an 
analysis of these laws, and the report given me is as 
follows: Of the seven hundred and fifteen chapters, 
three hundred and five were to amend former statutes ; 
one hundred related to the city of New York, fifty to 
the city of Brooklyn, forty to the city of Buffalo, and 
twenty to the city of Albany; sixty related to appro- 
priations and eighteen to taxation. 

Now, without any intention of impeaching the good 
faith of the members of the two houses, I beg to ask, 
why could not the one hundred laws relating to New 
York have been reduced into one, or at most five or 
six acts? If it be said that the different acts were 
probably reported from different committees, let us 
ask how many were reported from the same commit- 
tee. We know that there were nota hundred commit- 
tees acting upon different bills. We may indeed as- 
sume that most of these hundred bills were reported 
from the committee on cities. Suppose however that 
only half came from that committee and that the rest 
were divided among five different committees, ten to 
each, we should then have had six committees working 
at these one hundred laws. Why then should not the 
number of statutes affecting the city of New York 
have been reduced to six? 

These observations are of course general. We can- 
not go into details. Like observations would apply to 
similar groups of statutes relating to Brooklyn, to Buf- 
faloand to Albany. Then take the tax acts, eighteen 
of them, and the appropriation acts, sixty of them,why 
would not one act foreach group suflice? Will it be 
answered that there was such need of haste in taxing 
and in paying out the proceeds of taxes, that the Leg- 
islature could not wait until the end of thesession was 
drawing near? 

If we turn from this general view to particular acts, 
we shall find further food for reflection. For instance, 
there is a chapter, 154, passed on the 18th of March, to 
enable the Dudley Observatory to transfer its real es- 
tate to Albany, and on the 16th of April is another 
chapter of greater length to change this act; chapter 
358 is an act toamend an act passed twenty-four days 
before; three acts, chapters 405-6-7, following one an- 
other in succession, relate to the village of Lansing- 
burgh: two acts in succession, chapters 243 and 244, re- 
late to the village of Whitestone; chapter 535 is an act 
relating to “ persons in thecity of Brooklyn or county 
of Kings who abandon or threaten to abandon their 
wives or children,’” or neglect to provide for them. 
Why the county of Kings is singled out from all the 
counties of the State for this humane provision one 
would be curious to know! A special act to incorpo- 
rate the city of Mount Vernon fills sixty-three pages: 
and the act toincorporate the city of Niagara Falls 
fills seventy-eight; the act to authorize a driveway in 
Central Park, New York, chapter 142, was passed on 
the 17th of Mareh, and repealed by chapter 375, on the 
25th of April. [had occasion in 1887 to inquire what was 





in that year the average cost of a statute, and I found 
it to be $734. So if the proportions have not changed, 
the State paid $754 in 1892 to enact a statute, and in 
about a month paid 8734 more to enact it out of exist- 
ence. 

The original Constitution of the State, and espe- 
cially its amendments, indicate the desire of the peo- 
ple to drive special and local legislation from the Sen- 
ate and Assembly. How this desire has been met the 
statute book of the last session, like so many of its 
predecessors, plainly shows. Is it not possible to stop 
the proclivity to such legislation? Must we wait for a 
new Constitution to give us this boon? Cannot the 
Legislature put constraint upon itself? It may b: 
worth while for thoughtful persons to consider what 
we are coming to if we go on in the ways of the hour; 
one Federal Legistature, forty-four State Legisla- 
tures, and an infinite number of municipalities 
grinding out ceaselessly uew regulations for the gov- 
ernment of American citizens. Call it what we may, 
this would be socialism, not intermittent, but perpet- 
ual; not looking to liberty, but leading to bondage. 
Unless we pause betimes we shall soon have come to 
such a pass that one will bardly be able to tread the 
streets of acity or drive on a country road, or buy a 
coat, or hire a workman, without considering whether 
there be not some law to interfere with bim. 

There is now sitting, or at least there was until the 
end of the year, astatutory revision commission, able 
and indefatigable. It is to report at this session a gen- 
eral city law. How wide may be the scope of this re- 
port Ido not know; it may be confined to a revision 
of existing law. Why not continue the commission, and 
instruct it to report a bill for the uniform government 
of cities; a bill so comprehensive as to render unnec- 
essary any considerable amendments in future? Such 
a general act forthe government of cities, if it had ex- 
isted last January, would have given to the cities 
I have mentioned real bome rule, and would have ren- 
dered superfluous two hundred and ten laws of the 
last session. If it be said that there are differences in 
the conditions and histories of our cities, which re- 
quire different treatment, Lanswer that either these 
can be specified as exceptions to general rules, or they 
can be left to the people of the municipalities themselves 
in the legitimate exercise of home rule, under such safe 
guards as may appear necessary to prevent abuses of 
power injurious to the rest of the State. The people of 
our chief city,who know what they want, canbe trusted 
to manage their local affairs as safely as the people who 
live elsewhere can do it for them. 

Our State Constitution provides a formula for every 
enactment: ‘* The People of the State of New York,rep- 
resented in Senate and Assembly, do enact as follows.” 
This is at once a command and a lesson. What does it 
mean? It means that the people of the State, that is 
to say, the whole people speaking, as they must speak, 
by majorities, have instructed the Senate and Assem- 
bly to enact the bill that follows. How can the peo- 
ple speak about a matter of which they have heard 
nothing and thought nothing. A. bill originating with 
amember of the Legislature or witha private citizen, 
without the previous knowledge and approval of the 
people, isnot such a bill as the Constitution contem- 
plates. 

What is the explanation of the clamor that had been 
heard through the land, and to which so many of the 
States have yielded, for biennial Legislatures? Is the 
explanation any other than this: that the people have 
become afraid of their Legislature? Citizens are 
alarmed, as well they may be, at the ever-increasing 
tendency to use the power of the State, the greatest 
power known to society, for private ends; the concen- 
trated authority of the whole for the advantage of a 
few. What «a change since the days when annual Par- 
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liaments were considered by our forefathers to be the 
bulwarks of freedom, and when in some of our Ameri- 
can colonies semi-annual sessions of Legislatures were 
the rule. 
Very truly yours, 
Davip DuDLEY FIELD. 
2)? GRAMERCY Park, New York, January 23, 1893. 


——_—+ — 


SEDUCTION — RIGHT OF WOMAN SEDUCED 
TO SUE. 
NORTH CAROLINA SUPREME COURT, DEC. 21, 1892. 


Hoop v. SUDDERTH. 


Constitution, article 4, section 1, provides that “ feigned is- 
sues ” shall be abolished. Code, section 177, provides that 
an action shall be brought by the real party in interest. 
Held, that au unmarried woman, over twenty-one years 
of age, may maintain an action for her own seduction, ef- 
fected under promise of marriage. 


CTION by FE. E. Hood against R. B. Sudderth for 
41 damages for breach of promise of marriage, and for 
the seduction of plaintiff, in which defendant was ar- 
rested. From an order of the Superior Court affirming 
an order of the clerk denying a motion to set aside the 
order of arrest, defendantappeals. Affirmed. 

It is alleged in the complaint that the plaintiff, being 
an inmate of the home of the defendant, and a depend- 
ent and employee of his mother, was sedaced by the 
defendant under promise of marriage. It is alleged 
that the defendant and plaintiff, being engaged to be 
married to each other, the former repeatedly solicited 
sexual intercourse, saying that they would soon be 
married; that it would make no difference, and would 
be no harm—which solicitations the plaintiff repulsed, 
but that after repeated solicitations her resistance was 
overcome, and “about the Ist of April, 1891, upon his 
urgently begging her to submit to him, seying that ina 
short time they would be man and wife, and that they 
were already as good as married, she did submit to his 
embraces, fully trusting to his most solemn declara- 
tion that he would marry her in a month from that 
time, * before anybody would ever find out any thing,’ 
as defendant solemnly promised and declared; that 
fully believing and trusting in the honor and faith of 
thedefendant, that he would marry her in amonth, she 
allowed the intercourse between them to go on for 
three or four weeks, until it became evident to her 
that she was most probably with child, which fact she 
communicated to defendant, and begged him to save 
herfrom shame and ruin, as he had promised to do,” 
whereupon defendant appointed the 24th of May, 1891, 
for the marriage, and procured the marriage license, 
but subsequently left the county and refused to marry 
her. Itis further alleged that ‘‘ by reason of the belief 
she had in his honor and good faith, and because of his 
contract and agreement to marry her at an early day, 
she was seduced, and as a consequence of such seduc- 
tion is now pregnant, and will in due time become the 
mother of a child, of which the defendant is the father; 
and that by reason of his forsaking and abandoning 
her, and refusing to marry her, as he contracted to do 
and solemnly promised todo, she has been put to great 
distress and suffering, suffering mental anguish and 
bodily pain, and bringing sorrow and distress upon her- 
self and her family, and in consequence of which she 
has been greatly damaged.’ 

In the affidavit it is set forth “that the said Robert 
Sudderth did, under promise of marriage, seduce and 
lead her astray, in consequence of which she is about 
to become the mother of a child, of which he is the 
father, and that he refuses to comply with his agree- 
ment and contract.’’ The defendant moved before the 











clerk to set aside the order of arrest which bad been 
issued in this case, and that he be discharged from cus- 
tody on the grounds ‘*(1) that the facts stated in the 
complaint filed in this cause, and in the affidavit also 
filed herein, do not entitle the plaintiff to have the de- 
fendant arrested, and do not justify an order for the 
arrest of this defendant; (2) that this being an action 
for damages for breach of contract of marriage, the 
order of arrest was improvidently granted, and should 
be vacated; (3) that this is not one of those cases 
where an order for the arrest of the defendant could 
be granted.”’ The motion was refused by the cierk, 
and defendant appealed. On hearing the appeal, his 
honor, Graves, J., affirmed the ruling of the clerk, and 
the defendant appealed to this court. 


Edmund Jones, for appellant. 
S. J. Ervin, for appellee. 


CLARK, J. The Code, section 291, subsection 4, pro- 
vides that the defendant may be arrested in acivil ac- 
tion when he *‘ has been guilty of a fraud in incurring 
the obligation for which the action is brought,” or 
‘“*when theaction is brought to recover damages for 
fraud and deceit.”” If the allegations are tuken to be 
true (and they must be, for the purposes of this mo- 
tion), the defendant, by false and fraudulent repre- 
sentations as to the nature and consequences of the 
act he solicited, and by means of undue influence, tak- 
ing advantage of the position of the plaintiff as his af- 
fianced wife, the trust and confidence thereby ob- 
tained, and her absence from her relatives and friends 
and natural protectors, and her isolation in bis home 
and dependent position there, inflicted this gross wrong 
and outrage upon her, and thereafter abandoned her, 
leaving his home for a distant place, and refusing to 
marry her. Takiug the allegations to be true, it needs 
no argument or citation of opinions of other courts to 
show that the defendant has wronged the plaintiff, 
and that in accomplishing his purpose he has been 
guilty of “fraud and deceit.” The word ‘‘ seduction,” 
ex vi termini, imports as much. Indeed, Acts of 1885, 
chapter 248, makes ita felony. To procure gratifica- 
tion of his lust, the defendant has taken advantage of 
a dependent girl, violated the laws of hospitality, and 
by false representations and undue influence inflicted 
a wrong upon the plaintiff. Surely this was a tort com- 
mitted by *‘ fraud and deceit,’ and an action lies to 
recover damages for the same. The injury to the 
woman's character is irreparable, and the procuring 
herto bewith child might well, under such circum- 
stances of fraud, be held an injury to her person. If 
so, the defendant’s arrest would have been warranted 
also, under the first subsection of the Code, section 
29), which authorizes arrest *‘where the action is for 
injury to person or character.” It would seem that it 
must be so, since it is held in Hoover v. Palmer, 80 
N. C. 313, that ‘‘the seduction of the daughter is an 
injury to the person of the father” within the mean- 
ing of this section. If that isso, it would be difficult 
to see why, when the action is brought by the woman 
herself, who alleges that she was seduced by the fraud, 
deceit and undue influence of the defendant, aud made 
pregnant by him, and her character ruined, there is 
not injury to her person, as much so as there would 
have been to the person of her father, if he had brought 
the action, as he might have done formerly, even when 
the daughter was of full age, if living with him. This 
would seem beyond question. But in addition, under 
the letter and spirit of the present Constitution and 
system of procedure, this action could be brought by 
the woman herself, not merely for the * fraud and de- 
ceit,” but for the wrong known as “ seduction,’”? and 
the defendant arrested, under subsection 2, section 291 
of the Code. 
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It is true that at common law an action for seduc- 
tion could technically only be brought by a father, 
master or employer, and that damages were alleged 
per quod servitium amisit, for value of services lost, 
and this though in fact no services were lost, and even 
when the woman was of full age, and the father not 
entitled to recover her services of any oneelse. [twas 
well understood that this was a mere fiction, and that 
damages were awarded really for the wrong and in- 
jury done her. Indeed damages were always allowed 
out of proportion to any possible estimate of the value 
of services, and even when no services were lost, as 
when there was no pregnancy. In fact the highest 
damages were often awarded precisely in those cases 
where the woman, by her social position, was not ex- 
pected to render any services of value to the father or 
master or other plaintiff. The Code, section 177, hav- 
ing provided that an action should be brought by the 
real party in interest, it should be beyond controversy 
that, where an action is for seduction of a woman of 
full age, she, and not the father, is the proper one to 
bring the action. The Constitution, article 4, section 1, 
provides that ** feignedissues’’ should be abolished. 
To give this constitutional provision its common-sense 
construction, it would seem that the ‘ feigned issue,’’ 
in actions for seduction, of a loss of services, and for 
damages based thereon, was abolished, and the action 
should and does rest on the true issue of damages for 
the wrong done. For centuries damages have been 
awarded on that basis, and a more transparent fiction 
than that the action of seduction is for the value of 
services was not knownto the law. As just said, in 
many cases no services were lost, or they were without 
value, and sometimes the nominal plaintiff had no 
right toclaim them. While ordinarily at common law 
aun action for seduction could not be brought by the 
woman, there are instances in which it has been al- 
lowed (Doe vy. Horn, 1 Lad. 363; Smith v. Richards, 29 
Conn, 232), and in many States the right of action has 
been expressly given to the woman by statute. 3 Law- 
son Rights, Rem. & Pr., § 1112. The right of action 
was denied to the woman at common law on the illog- 
ical ground (as it seemed to many eminent writers and 
judges) that the woman consented, but consent pro- 
cured by fraud is not consent. Indeed seduction is 
defined to be “the wrong of inducing a female to con- 
sent to unlawful sexual intercourse, by enticements 
and persuasions overcoming her reluctance and scru- 
ples.” Abb. Law Dict. Even upon an indictment for 
the offense, the consent of the woman is no defense, 
but the fraud in procuring such consent is the gist of 
the crime, especially when obtained under promise of 
marriage. State v. Horton, 100 N. C. 443; 2 Whart. 
Crim. Law, 1758, 1759. 

Formerly the action of ejectment was nominally be- 
tween tenants. Really it was for the tithe and posses- 
sion of the land between those claiming to own it. By 
virtue of the Constitution abolishing ** feigned issues,”’ 
and the Code requirement that the action should be 
brought by the party in interest, the action is now so 
brought. So when damages for the seduction of a 
woman of full age were sought to be recovered, the ac- 
tion was nominally by the father, upon the fiction that 
he had lost his daughter's services, when in fact he was 
not entitled to them, and need not give in any evi- 
dence tending even to show that they were worth the 
amount given by the jury. The real party in interest 
was the female who had been seduced and deceived, 
and the real issues were as to whether she had been 
really seduced, and the amount of damages the jury 
should award as compensation for the injury done her 
and as punishment against the wrong-doer. In Me- 
Clure v. Miller, 11 N. C. 133, Taylor, C. J., says of this 
action: “It is,in substance, fora wrong done to the 
person of the child. The loss of services is in most 





cases purely imaginary ;"’ and that ‘tit is character- 
ized by a sensible writer as one of the quaintest fic- 
tions in the world,” though, as the liw then stood, the 
court properly held that the action, “* being an action 
to recover vindictive damages, abated on the death of 
the father.” In Kinney v. Laughenour, 89 N. C. 365, 
Merrimon, J., says that the requirement that the action 
must be brought by the father for loss of service is 
“a fiction of the law,’’ and it is again styled by the 
court “a fiction of thelaw”’ in Young v. Telegraph 
Co., 107 N. C. 370 (384). Being ‘a fiction of the law,” 
it has been swept away equally with the fictitious pro- 
ceedings in ejectment and all other fictions. The 
plaintiff, being of age, is the real party in interest. She 
is the only one who now could maintain the action. 
The father certainly cannot. He (if indeed he be liv- 
ing) has not lost his daughter's services; for she is of 
age. The common-law fiction was ingeniously imag- 
ined. It served its purpose. It had its day. But it 
has been swept away by the plain, straightforward en- 
actment of the Constitution, which, applying business 
methods to legal procedure, has ‘“‘ relegated to the 
rear” the antiquated fictions which had served only to 
make it ridiculous in the eyes of a practical age. The 
action of seduction remains unaltered in any essen- 
tial, but it is an action to recover damages for the tort. 
This cause of action certainly has not been abolished, 
and where the woman is of age it must be brought by 
her as the “real party in interest.” 

In Harkey v. Houston, 65 N. C. 137, the court held 
that these provisions of the Constitution and the Code 
had abolished the fictitious proceedings in ejectment, 
with its leases and releases, casual ejectors, John Does 
aud Richard Roes. What reason can be given that they 
did not abolish equally the fiction of ‘lost services” 
inanaction for seduction, which henceforward be- 
came, upon a “‘ plain statement of the facts constitut- 
ing a cause of action,” in legal construction, an action 
for exemplary damages? It would be singular, to say 
the least, to retain the fiction that the action is based 
on the loss of services, and not for the wrong itself, 
when the Legislature has made the conduct com- 
plained of a felony. 

If weight is to be given to what may be deemed a 
legislative construction of the provisions in regard to 
arrestand bail, it may be noted that when the court 
held, in Moore v. Mullen, 77 N. C. 327 (where the plain- 
tiff was the woman herself), that arrest and bail would 
notapply to an action for ** breach of promise of mar- 
riage,’ the next Legislature struck out those words in 
section 291, subsection 2, and inserted *‘seduction,” 
which seems a legislative construction that where a 
woman should sue for the seduction, instead of mere 
breach of promise, an arrest would lie. In that case 
(Moore v. Mullen) the court had intimated that if 
there was an allegation of ‘‘fraud in attempting to 
evade performance ” of the contract, or that ‘* the de- 
fendant, by means of the promise to marry, seduced 
the plaintiff, and attempted to abandon her,” the ar- 
rest might lie; and this has been held in Sheahan’s 
Case, 25 Mich. 145, and Perry v. Orr, 35 N. J. Law, 295, 

Itis true that thecomplaint may be construed as an 
action for breach of promise to marry, with the aggra- 

vation of seduction. But it also may be, with equal 
justice, construed as an action for damages for ** fraud 
and deceit,” or for *“‘injury to character and person,” 
or also for ** seduction.” 
was entitled to any relief justified by the complaint 
and the proofs, whether demanded in the prayer for 
relief or not. Knight v. Houghtalling, 85 N. C. 17; 
Jones v. Mial, 82 id. 252; Moore v. Cameron, 98 id. 51; 
Lumber Co. v. Wallace, id. 28; Moore v. Nowell, 94 id. 
265. and numerous other cases. 

If the complaint may be construed either as an ac- 
tion in tort or in contract, the plaintiff may elect. 


This being so, the plaintiff 
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Lewis v. Railroad Co., 95 N. C. 179; Stokes v. Taylor, 
104 id. 394; Purcell v. Railroad Co., 108 id. 422; Craker 
y. Railroad Co., 36 Wis. 657, and cases there cited. 

The facts stated in the affidavit present a case which 
authorized an order to issue for the arrest of the de- 
fendant, and in refusing to vacate the order the court 
below committed no error. 


MacRae, J. I concur in tho conclusion arrived at, 
that there is no error. 


SHEPHERD, J., dissenting. 
scnnseasnnsindlpcnidianiiels 


COPYRIGHT — TRADES DIRECTORY — SPE- 
CIAL HEADINGS— ADVERTISEMENTS. 
ENGLISH CHANCERY DIVISION, AUG. 12, 1892. 


LAMB v. EvANs.* 

The plaintiff was the proprietor of a trades directory, which 
had been registered at Stationers’ Hall, a portion of which 
was devoted to Continental tradesmen, the names of the 
traders advertising in the work being arranged under 
headings consisting of the name of the goods sold by 
them respectively in the English, French, German and 
Spanish languages, the names of the traders being ar- 
ranged in alphabetical order with the address, trade-mark 
and other similar illustrations. The plaintiff had em- 
ployed the defendants as canvassers to obtain advertise- 
ments from Continental traders for his work under agree- 
ments which bound the defendants to devote themselves 
exclusively to the plaintiff's service, and to furnish to him 
for the purposes of his work all blocks and translations 
free of charge. The defendants, at the expiration of their 
employment by the plaintiff, proposed to assist a rival 
publication in obtaining advertisements by using some of 
the blocks and materials collected by them whilst in the 
plaintiff's employment for the purposes of his work. 

Held, that the plaintiff had a copyright in the headings, and 
injunction granted restraining the defendants from in. 
fringing the copyright in such headings, and also from 
using any blocks or materials obtained by them whilst in 
the plaintiff's employment and for the purposes of his 
work, for the purposes of any other work. 


Burne, Q. C., and Morshead, for plaintiff. 


Farwell, Q. C., and Ribton, for defendants Evans and 
for Harrison & Co. 


Levett, Q. C., and Medd, for defendants Miller, Son 
& Co. 


Dunhani, for defendant Mrs. Raper. 


Curry, J. The plaintiff is the proprietor of a book 
called **The International Guide to British and 
Foreign Merchants and Manufacturers”? which has 
gone through several editions and seems to be a useful 
and valuable production. The plaintiff has spent con- 
siderable sums of money and much pains in the com- 
pletion of this work. There is a portion of it devoted 
to Continental tradesmen, and it is called the Conti- 
nental section. The plaintiff has registered the work 
at Stationers’ Hall. I have to deal with the Counti- 
nental section only. This is not an ordinary directory 
with reference to all the traders on the Continent or all 
the traders in any particular countries or towns, but it 
contains a list of tradesmen who are desirous of adver- 
tising their goods. The arrangement of the work is 
under special headings. By way of illustration I will 
take the first in the book, “ Absinthe,’ and that Eng- 
lish word, which is placed first in the heading that I 
have before me, is translated into three other lan- 
guages—French, German and Spanish, and the head- 
ing also of the whole of this section of the book is in 
the four languages. Then the names are arranged in 
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alphabetical order, with the addresses of the trades- 
men and the trade-marks and other similar illustra- 
tions, with a view to assist those who should be desir- 
ous of dealing with the tradesmen. For the purpose of 
my order I divide this part of the book therefore into 
two parts, the headings and that which is to be found 
under the headings—the latter being, according to the 
description I have already given of it, advertisements. 
In order to obtain these advertisements the plaintiff 
employed travellers—the number is immaterial, there 
were more than two—and two of them were the de- 
fendants, Ernest Agard Evans and Thomas Henry 
Agard Evans, two brothers. The agreements between 
the plaintiff and these defendants were entered into 
in 1889, and are much to the same purport, if not in the 
same language, with the necessary variations. Each of 
these two travellers had allotted to him a district in 
which he was to travel for the plaintiff, and to canvass 
the traders for the purpose of obtaining the advertise- 
ments that I have mentioned. The districts are defined ; 
the agency on both sides is exclusive. The plaintiff 
agreed to employ the traveller exclusively in the district 
assigned to him, and the traveller agreed within that 
district to devote himself exclusively to the service of 
the plaintiff. The mode of remuneration was by a per- 
centage of the sums received from the traders. Be- 
fore these last agreements the arrangement or contract 
between the plaintiff and the travellers threw upon the 
plaintiff the expense of the blocks and translations re- 
quired for the advertisements; but seeing that the 
arrangement was open to some objection, the plaintiff 
not having the direct control under that of the ex- 
penditure with regard to these matters, the agree- 
ments that [am referring to of 1889 threw those ex- 
penses exclusively on the travellers. The commission 
therefore was large. Without descending into details 
it amounted in the case of one of the brothers to sixty- 
five per cent on cash received for putting in advertise- 
ments, and in the case of the other brother sixty-two 
and one-half per cent for the same kind of work. The 
two travellers agreed to furnish to the plaintiff for the 
purposes of his work free of all charges all blocks and 
translations. The agreements came to an end onthe 
Ist of April this year. Certain threats were made by 
one of the two Evans shortly afterward, namely, in 
May, but it was not until some time after that that the 
plaintiff instituted this action, he not at first, as he 
says, giving much heed to the threats. The threats in 
substance were threats to assist a rival publication. 
The difficulty that I have had in dealing with the facts 
of this case is, first, this motion which raises several 
points of nicety is brought forward at a time when 
there is great pressure on the court. The motion was 
not made until the 10th of August, but no blame can 
be imputed to the plaintiff on this account, because the 
case, from the imperfection of his information, has 
necessarily been developed by a series of voluminous 
affidavits, so that the case is presented to the court in 
a piecemeal manner. The affidavits themselves, which 
are very voluminous, are also very conflicting, and it 
is by no means easy in the time allowed to extract the 
true facts from this mass of material, but I have done 
my best to arrive at some conclusion. Two points are 
presented on the part of the plaintiff. One is copy- 
right. The plaintiff unquestionably is the proprietor 
of the copyright of this book so far as he can have 
copyright in any thing, and I think that he bas shown 
that he has copyright at least to this extent, namely, 
copyright in the headings. A man may have copyright 
in a part of a book, although the whole of the book is 
not protected. That was shown, if authority is wanted, 
in Maple & Co. v. Junior Army and Navy Stores, 21 
Ch. Div. 369, where the illustrations in Maple’s cata- 
logue were treated by the Court of Appeal, as well as 
by the vice-chancellor, as a legitimate subject of copy- 
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right, although they were contained in a book which, 
as to letter-press, consisted of a catalogue of the goods 
offered by Maple for sale. The illustrations were held 
to be part of the book, and consequently, so far as re- 
lated to the illustrations, Mr. Maple’s rights were en- 
forced as against the defendants, who copied the illus- 
trations. To the extent which I have mentioned, 
namely, as to the heading, I think the plaintiff has 
copyright, but in regard to the advertisements them- 
selves, as at present advised, [am unable to see how 
the plaintiff can claim copyright. I will take a simple 
illustration. In the Times, or any other of the leading 
newspapers of the day, one may see a sheet which, in 
the language of the Copyright Act, if a sheet of letter- 
press, is a book, consisting entirely of advertisements. 
There may be two ordinary headings, such as “‘ Houses 
to let,” “Situations wanted,’ and the like. Has the 
newspaper copyright in those advertisements? Clearly 
not. If it had, there would be this extraordinary re- 
sult, that assuming of course that one of that particu- 
lar day's issue were registered, the advertisers could not 
advertise in any other newspaper. Noone would take 
the sheet and print the sheet just as it was, putting the 
name of the Times, Standard or Daily News, or any 
other paper at the top; that would be infringing 
another right of the proprietor of the paper, namely, 
his right to trade name. But so far as there is any 
copyright in the advertisements themselves, that copy- 
right must of necessity remain vested in the adver- 
tiser. If one may use the term ‘“‘composition”’ with 
regard to so humble a literary work as that, the adver- 
tisement is the work of the brain and the composition 
of the advertiser. On this point it appears to me to 
make no difference whether the person who inserts the 
advertisement of another in any periodical goes to the 
person likely to advertise, and touts for advertise- 
ments, or whether the advertiser comes, as in the case 
of the daily newspapers, direct to the office of the 
newspaper itself. In my opinion i¢ makes no differ- 
ence whether the newspaper invites the advertiser to 
come, or whether the advertiser goes to the newspaper 
and says: ‘“‘ Here is my advertisement to insert’? — 
coming of his own accord. For these reasons, upon the 
facts as | understand them, Lam unable to find that the 
plaintiff has any copyright in the advertisement, and I 
say that without going into any subordinate question 
with reference to the extent to which the traveller as- 
sisted in the composition of the advertisement. There- 
fore I am prepared to hold again for the purpose of the 
motion only, that the plaintiff has a copyright in the 
headings which ought to be protected, but has no copy- 
right in the advertisements themselves. Now I come 
to the second point in this somewhat intricate case. I 
have stated shortly the effects of the agreements with 
the two Evans. The defendants were exclusively em- 
ployed by the plaintiff to collect the advertisements in 
certain districts, and in regard to the material things 
such as blocks and the like, it was their duty tu fur- 
nish the plaintiff with them for the purposes of his 
work. A question is raised on the part of the defend- 
ants, as [ understand it, as to the property in these 
blocks and illustrations, but the plaintiff's case is that 
these blocks are the property of the advertisers, though 
as between himself and the travellers he says that he 
has a apecial property in them, and that by the terms 
of the employment the travellers were bound to hand 
these things to the plaintiff for the purpose of his work, 
and to enable the plaintiff himself to return those 
things to the advertisers. Of course it is obvious that 
it is a matter of considerable importance to the plain- 
tiff to be in a position to hold direct communication 
with the advertisers, and to prevent them unfairly 
falling into the hands of the intended rival publica- 
tion. [ mentioned during the argument a case which 
is unreported so far as I know, but which has some 








It was the case of the master 
tailor and his foreman cutter. The foreman cutter, 
whilst in the employ of the master tailor, cut out the 
ordinary patterns for the dress of his master’s custom- 
ers—those brown paper things which may be seen in 
many a tailor’s shop; but being about to leave his 
master’s service, 2ud to set up for himself an independ- 
ent business, and being desirous of attracting the cus- 
tom of his master’s customers, he made, whilst in the 
employ of the master tailor, copies of these brown 
paper patterns; and setting up for himself he took 
them away with him, and made use of them, by in- 
forming those whom he supposed would deal with him 
(bis late master’s customers) that he had their pat- 
terns, and he could make their clothes without putting 
them to the trouble of attending to be measured again. 
The master tailor obtained an injunction against him 
from using these patterns, which in substance was in- 
formation obtained by him exclusively for the benefit 
of the master, while in the master’s employment. As 
well as I could make out from the evidence, the de- 
fendants Evans have retained some of these blocks and 
other muterials, and also the notes which they have 
made during the term of their exclusive employment. 
In my opinion, as between the plaintiff and these de- 
fendants, these things could only be used wrongfully 
as against the plaintiff. It is difficult to make out ex- 
actly what has been done, but I am satisfied that some 
wrongful use has been made of them. The plaintiff 
gives some instances of some of these blocks and 
materials having been altogether kept back, and as to 
others his case is that they have been made use of for 
a purpose inconsistent with the duty of the defendants 
as his travellers, namely, for the purpose of the rival 
publication, and I think the plaintiff has, as I under- 
stand the evidence, made out a case of that kind 
against hls late travellers. Now the defendants are, 
first, the two travellers; secondly, a Mrs. Raper, who, 
according to the evidence as it stands, is the registered 
proprietor of the intended rival work, the name of 
which is ‘The Commercial Directory.’? Mrs. Raper 
has for her manager in her business her husband; and 
she, and I think her husband also, have deposed to 
facts which are to the effect that she has sold the copy- 
right in this Commercial Directory. Her affidavit on 
that point was read, but I am sorry to say that the af- 
fidavit is one that ought not to have been put on the 
file (again, as [am obliged to do, confining myself to 
the facts which are before me on the present motion), 
because when I asked for the agreement by which she 
swore she had assigned this copyright to the defend- 
ants, Harrison & Cc., Limited, it appeared that the 
agreement was only to sell to an agent or trustee for 
that company with the term (I speak from memory, 
and I believe accurately) that the sale should be open 
for a month. The lady still remains the registered 
proprietor of that work, and there being no further 
evidence, it appears to me that she has not assigned it. 
The plaintiff is entitled to an injunction in a limited 
form because it seems to me that the defendants Evans, 
in some way or other which is not very clear, are in- 
tending to give assistance to a rival publication, and 
assistance by means of the blocks and other materials 
to which I have already referred. Besides the defend- 
ants [ have named, there are the printers, Miller, Son 
& Co., who are made defendants to this action. These 
defendants have printed what are called specimen 
copies. There are a few such copies in existence, but 
how did they get placed into type? The printers, who 
hold a neutral position as far as they can in this litiga- 
tion, have produced what in the technical language of 
the printing trade is termed ‘‘copy,’’ which I have be- 


bearing on these points. 


fore me, and this copy consists largely of printed por- 
tions cut out from the plaintiff's work, and also of 
written materials supplied apparently by the Evans. 
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So far as these specimen copies consist simply of re- 
prints of the plaintiffs advertisements, I, for the 
present purposes, absolve the defendants altogether as 
regards any question of copyright, but so far as the 
defendants Evans have been making use wrongfully as 
against the plaintiff of the materials in their posses- 
sion, collected for the purposes of the plaintiff's work, 
it seems to me that the defendants Evans, and those 
who in this action are claiming under them and with 
them, are in the wrong. The result is plain as to the 
copyright, but it is by no means an easy thing toframea 
proper injunction in regard to these other matters. The 
travellers may unquestionably take the plaintiff's book 
and go round with it to these traders whose advertise- 
ments they hope to obtain for the rival work, of course 
making no misrepresentations; and they say that they 
do not intend to make any misrepresentations, al- 
though the plaintiff, by his evidence, suggests that the 
traders will be misled because the old travellers of the 
plaintiff will go to them and will have something which 
is exactly like that which they got those same travel- 
lers to put into the plaintiffs book. But I consider 
that that would be a legitimate use of the plaintiff's 
work. To take however this bulky volume with them 
would be somewhat to impede the motion of these 
travellers, and I have no hesitation in saying they 
would not be committing any breach of duty if they 
took a page, or took an extract therefrom when can- 
vassing. To use the popular expression they may go 
and legitimately tout for advertisements for the rival 
production, and legitimately use the plaintiff's work 
for the purpose of discovering the traders and show- 
ing them the kind of advertisement the same traders 
formerly approved of, and may be desirous of insert- 
ing in the rival work. The law has been thus ex- 
pounded with reference to directories proper. This 
book, as I have already said, is not a directory simple 
and proper. It does not give a list of the streets with 
the names of the persons who can be found there. The 
defendants however, though they may do this, are not 
at liberty to copy for any purpose—not even for the 
purpose of the specimen copies, as they call them—any 
part of the plaintiff's work in which he has copyright. 
His lordship granted an injunction in the following 
terms: An injunction restraining all the defendants 
(except Miller, Son & Co.), their servants and agents, 
from printing, selling or publishing any copy or copies 
of so much of the plaintiff's book in the writ men- 
tioned as consists of headings (not forming part of ad- 
vertisements therein) to, or in such a way as to infringe 
the plaintiff's copyright in such headings,” and further, 
“from displaying or using, for the purpose of obtain- 
ing advertisements for any work, other than the plain- 
tiff's said work, so much of the copies of the defend- 
ant’s book already printed as consists of such headings 
aforesaid, and from using blocks or materials obtained 
by the defendants, Ernest Agard Evans and Thomas 
Henry Agard Evans, or either of them, whilst in the 
employment of the plaintiff, and for the purposes of 
his said work, or any copies thereof, for the purposes 
of any work other than the plaintiff's. But this order 
is not to extend to prevent the defendants or any of 
them making legitimate use of the plaintiff's work, or 
any part thereof, for the purpose of obtaining adver- 
tisements or otherwise. And the defendants, Miller, 
Son & Co., by their counsel undertaking not to in- 
fringe the plaintiff's copyright in the headings of his 
work, and for that purpose to destroy the translations 
of all such headings, it is ordered that they be at lib- 
erty to deliver the specimen copies, with the headings 
destroyed as aforesaid, to the defendants or any of 
them, to be held by them subject to the terms of this 
order.” 





NEW YORK COURT OF APPEALS AB- 
STRACTS. 

APPEAL—REVIEW—WEIGHT OF EVIDENCE—REFER- 
ENCE.—(1) A finding of a referee on conflicting evi- 
dence will not be disturbed on appeal. (2) Where the 
finding of a referee is sustained by evidence, a refusal 
by him to find a fact, which was but a link in the chain 
of propositions logically leading to a contrary result, is 
not error. Nov. 29, 1892. Crim v. Starkweather. 
Opinion by O’Brien, J. 12 N. Y. Supp. 791, affirmed. 


BANK—INSOLVENCY OF—APPLICATION OF DEPOSITS 
—SPECIFIC PERFORMANCE.— Plaintiff made an oral 
contract with a bank for the purchase of land, and 
entered and took possession with the bank’s knowl- 
edge and consent. The bank authorized its cashier to 
execute and deliver a conveyance on which plaintiff 
was to pay the purchase-price. To meet this payment 
plaintiff accumulated, with the bank’s knowledge, his 
credits at the bank. The delivery of the deed was de- 
layed through no fault of plaintiff. Subsequently the 
bank failed. Held, in an action against the receiver 
to compel specific performance by delivery of the deed, 
that plaintiff's claims against the bank should be al- 
lowed in full as a credit on the purchase-price of the 
land. In this case both the claims were liquidated or 
capable of ascertainment by mere computation. It is 
true that the bank could not have maintained an 
action to recover the price of the land, except upon 
formal tender of the conveyance, and technically its 
claim had not accrued. If nothing had occurred ex- 
cept the making of the oral contract, it could have 
been enforced by neither party. But the part per- 
formance had taken the cause out of the statute, and 
the plaintiff was entitled to enforce the contract, and 
without surrendering possession he could not question 
the right of the bank, upon tendering a deed, to recover 
the purchase-price. By taking possession and bringing 
the action he affirms the contract, and admits his lia- 
bility to perform it. Technically the debt owing by 
the plaintiff was not due when the bank failed, because 
the bank had not conveyed or offered a conveyance 
pursuant to the contract. So also the claim of the 
plaintiff against the bank on the deposit and certificate 
could not be enforced without demand before action 
brought, and no demand had been made. Downes v. 
Bank, 6 Hill, 297. But claims in the eye of a court of 
equity will be regarded as due, notwithstanding the 
absence of a technical demand, when equitable consid- 
erations required that they shall be applied each to the 
other. Smith v. Felton, 45 N. Y. 419; Richards v. La 
Tourette, 119 id. 54. The natural equity that cross de- 
mands shall be applied to the satisfaction of each other 
is the foundation of the statute of set-off, but equity 
adjudges such satisfaction in cases not within the stat- 
ute, under limitations which are very clearly stated by 
the chancellor in Holbrook v. Receivers, 6 Paige, 220. 
The insolvency of one of the parties is a material cir- 
cumstance. There must be mutual debts and credits, 
and although the debt due from the insolvent may not 
be due, the creditor may waive the credit, and a court 
of equity will then apply it apon the debt from the in- 
solvent, if that has matured. In the present case the 
debts were not extinguished by agreement between the 
parties, but it is a strong equitable circumstance that 
it was understood between the plaintiff and the bank 
that the plaintiff was accumulating his deposit, and 
that he was to purchase the certificate in anticipation 
of the payment he was to make upon the contract, 
and acting upon this purpose he did permit the de- 
posit to remain, and purchased the certificate. It is 
urged that as the plaintill is seeking a specific perform- 
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ance, he must tender specific performance on his side, 
In most cases of set off there is a departure from the 
exact obligation of the respective parties. In case of 
set olf of mutual debts neither party performs the spe- 
cific obligation which he incurred. The substance 
of the contract for the sale of the land was that the 
bank should convey, and that the vendee should pay 
the agreed price. It is no departure from itszessential 
character that the bank or its receiver should accept 
as payment the money already in its hands, or its in- 
debtedness to him on a money demand. Nov. 29, 1892. 
Hughitt v. Hayes. Opinion by Andrews, J. 


EMINENT DOMAIN—MONEY PAID INTO COURT—FORE- 
CLOSURE OF MORTGAGE — EFFECT — SETTING ASIDE 
JUDGMENT.--(1) A fund paid into court pending litiga- 
tion is not taken out of court by being transferred to 
one of several parties under a stipulation that if it 
shall finally be held not to belong to such party he 
shall account, ete., but the effect is merely to change 
the custody of the fund. (2) The fact that one assists 
an executor in a contest for a certain fund under the 
mistaken idea that his interest lay in the success of 
the executor, does not make him a party to the pro- 
ceeding, or affect his right to have the judgment set 
aside. (3) A fund paid into court by a city as com- 
pensation for a water right taken from the owner 
ander condemnation is not to be regarded as land in 
such sense as to pass under the foreclosure of a mort- 
gage, but is subject only to whatever deficiency there 
may be after sale of the remaining land. Nov. 29, 
1892. Inve City of Rochester. Opinion by Finch, J. 


JUDGMENT— RES ADJUDICATA—AFTER-BORN HEIRS. 
CONTRACT — WAIVER OF PERFORMANCE.—(1) A deed 
from S., conveying land to K., plaintiffs’ testator, was 
lost before record. S. died leaving by will all her 
real estate to trustees, under provisions by which her 
grandchildren took vested remainder in the shares of 
their parents, subject however to open and let in after- 
born grandchildren. Plaintitls, in an action for a deed 
in place of the one lost, obtained a decree under which 
a deed was executed by the trustees of S. and the 
children and grandchildren, who represented the en- 
tire estate, subject to the contingency that there 
might be after-born grandchildren. Held, that the 
judgment in accordance with which the deed was exe- 
cuted would bind the after-born grandchildren, if any, 
and consequently such deed conveyed a perfect title. 
The trustees, children and grandchildren of Mrs. 
Stewart, could not cut off or affect the title in the land 
of unborn grandchildren by any conveyance in pais. 
R. S., pt. 2, chap. 1, tit. 2, art. 1. By such a couvey- 
ance they could convey no greater title than they had. 
The effect of such a conveyance was under considera- 
tion in Kilpatrick v. Barron, 125 N. Y. 751; and Harris 
v. Strodl, 132 id. 392. If the title to this land had actu- 
ally been devolved under the will of Mrs. Stewart, and 
an action was brought to partition it, or to foreclose a 
mortgage upon it, or in some other way to change or 
extinguish the title, it would be the duty of the court 
to protect the rights of unborn grandchildren by set- 
ting apart land or the proceeds of the land to represent 
in some form their interests. Cheesman v. Thorne, 1 
Edw. Ch. 629; Mead v. Mitchell, 17 N. Y. 210; Bre- 
voort v. Grace, 53 id. 245; Monarque v. Monarque, 80 
id. 320. Where an estate is vested in persons living 
subject only to the contingency that persons may be 
born who will have an interest therein, the living 
owners of the estate for all purposes of any litigation 
in reference thereto, and affecting the jurisdiction of 
the courts to deal with the same, represent the whole 
estate, and stand, not only for themselves, but also for 
the persons unborn. This is a rule of convenience, and 
almost of necessity. The rights of persons unborn are 
sufficiently cared for if, when the estate shall be sold 





under a regular and valid judgment, its proceeds take 
its place and are secured in some way for such persons, 
Calv. Parties, 48; Mitf. Pl. 173; 2 Spence Eq. Jur. 707; 
1Smith Ch. Pr. 92; Story Eq. Pl., $$ 144, 148; Wills v. 
Slade, 6 Ves. 498; Gaskell v. Gaskell, 6 Sim. 645; 
Nodine v. Greenfield, 7 Paige, 544. But here this land 
did not pass under the will of Mrs. Stewart. All that 
these plaintiffs asked in their suit against the trustees, 
children and grandchildren of Mrs. Stewart, was a 
judgment confirming the title to the land which she 
had conveyed to Mr. Kent. The living parties de 
fendant in that action were all opposed in interest to 
the plaintiffs, and the grandchildren belonged to and 
represented the class to which the unborn persons 
would belong. In such a case it is safe to permit the 
living to represent the unborn, and the unborn must 
be bound by the judgment confirming the title. There 
is no occasion for the court to make provision in the 
judgment for the persons not in esse, as thes, by the 
adjudication of the court, never could have any in- 
terest in the land. The general rule that no person 
shall be bound by an adjudication in an action to 
which he is in no way a party has some exceptions, 
and does not inexorably apply to a case where at the 
time of the adjudication persons are not in esse who 
may be affected thereby. (2) Plaintiffs contracted to 
convey to defendant land on a certain date, but at the 
time stipulated they were not able to give a proper 
deed. Thereupon the parties made a verbal agreement 
that defendant should occupy the land until the record 
title of plaintiffs could be perfected, paying as rent 
therefor interest at the rate of five per cent on the 
purchase-price. Held, that by occupying under such 
agreement defendant waived performance of the con- 
tract by plaintiff at the time stipulated. Nov. 29, 1892. 
Kent v. Church of St. Michael. Opinion by Earl, C. J. 


MUNICIPAL BONDS—POWER TO ISSUE.-—Constitution, 
article 8, section 11, restraining a city of over one hun- 
dred thousand inhabitants from becoming indebted 
for any purpose to an amount, including existing in- 
debtedness, of more than ten per cent of the assessed 
value of its real estate, ‘‘except as herein otherwise 
provided,’’ which exception includes the issue of water 
supply bonds, but for a term uot to exceed twenty 
years, does not render void Laws 1892, chapter 358, 
authorizing the city of Rochester to issue such bonds 
for aterm of fifty years, since the city, though by rea- 
son of its population subject to the restraint imposed, 
is not required to avail itself of the exception where 
its total indebtedness, with addition of the proposed 
bonds, does not reach the prescribed limit, and there- 
fore the proviso in respect to the term of said bonds 
has no application. The appellant undertakes to per- 
vert the expressed condition of the exception into a 
primary prohibition, and insists that a correct con- 
struction would make it read that in no case shall 
water bonds be issued running more than twenty 
years; but that certainly contradicts the terms of the 
provision. The Constitution puts no prohibition upon 
cities having less than the specified population, so far 
as city purposes are concerned. We held that in Sweet 
v. City of Syracuse, 129 N. Y. 316, and the proposition 
is very clear and plain. Nor is there any restriction, 
as it respects city purposes, put upon cities having the 
requisite population, except where their debt has al- 
ready reached the maximum limit, or has grown sv 
near to it that the new debt proposed to be created 
would cross the fixed boundary, and exceed the per- 
mitted amount. The conditions must concur to make 
the prohibition applicable; and when they do concur, 
so that it does apply, then there is the exception that 
water bonds of a certain prescribed form may still and 
nevertheless be issued. [It would be an extraordinary 
and indefensible construction to say that a water debt, 
which the fundamental law so favors and deems of 
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such imperative necessity that it permits it to be con- 
tracted even after the safe and prudent limit of debt 
has been reached, should be hampered with re- 
strictive provisions when no other debt existed at 
all, and there could be uo more danger of injuri- 
ous consequences than in the case of cities having 
less than the prescribed propulation. The obvious 
theory of the constitutional provision is that the 
smaller cities of the State needed but one restraint, 
and that relating to the purpose and occasion of their 
indebtedness, and not to its amount. Such cities were 
not likely, with their smaller necessities, to make 
large loans and contract heavy debts, and so were left 
without restriction upon amounts or terms, save such 
as the citizens might themselves impose. But the 
larger cities, with their greater needs, and the pressure 
of much more numerous non-tax payers, and their 
swarm of claimants on the public treasury, did need 
restraint, not only as to the purposes of the municipal 
indebtedness, but as to its amount, and so the restric- 
tion in that respect also was imposed; and yet, to pre- 
vent a greater evil which might result and open the 
door to a necessity of the gravest character, it was en- 
acted that even that restraint should not bar the 
further issue of bonds for a water supply; but since 
these would add to a debt already crowded to the ex- 
treme limit of prudence and safety, it was provided that 
such added debt should run for a moderate term of 
credit, and be guarded by a sinking fund, so as to re- 
duce to the lowest reasonable point the continuance 
and menace of the debt, already too large. The city 
which availed itself of the exceptional permission 
could do so only upon the conditions which were at- 
tached with a view to making the added debt as little 
harmful as possible. Of course the line between the 
smaller and the larger cities—those which did not and 
those which did call foralimit of permitted debt— 
had to be drawn somewhat arbitrarily, and was fixed 
at a population of one hundred thousand inhabitants 
aus the most reasonable test capable of application. 
Chere is no ground inthe language of the constitu- 
tional provision, and no room in the reason which in- 
duced it, to give it the construction upon which the 
defendant rested his refusal. Dec. 13, 1892. City of 
Rochester v. Quintard. Opinion by Finch, J. 20N. 
Y. Supp. 396, affirmed. 


PARTNERSHIP — INCOMING PARTNER — NOVATION — 
ASSIGNMENT FOR BENEFIT OF CREDITORS — PREFER- 
ENCE—COMPOUND INTEREST.—(L) A party was admit- 
ted as anew member of a firm, but the business was 
continued without change, and no inventory of stock 
was taken. The assets and liabilities of the old firm 
were tacitly understood to be those of the new. The 
hew member brought no capital into the firm, was 
ignorant of its financial standing and made no in- 
quiries. The new firm rendered statements of ac- 
counts annually to certain creditors, whose claim was 
preferred in an assigument for the benefit of creditors 
afterward made by it,and the new member joined in the 
assignment. Held, that the preferred debt had become 
the debt of the assigning firm, and the preference was 
valid. Knower v. Bank, 124 N. Y. 554. [t is indisput- 
able that an incoming partner is not, as of course, 
liable for the debts or transactions of the firm, and that 
he can be made liable in an action at law by the cred- 
itor only by some agreement on his part to assume 
such liability. The mere fact that he becomes a mem- 
ber of the firm creates no presumption of the existence 
of such agreement. The fact however may be es- 
tablished by indirect as well as by direct evidence, 
and may, in the absence of an express agreement, be 
inferred from facts and circumstances which justly 
raise an implication of its existence. Serviss v. Me- 
Donnell, 107 N. Y. 264; Tannigan v. Morrissey (N. Y. 





v. Whitwell, 52 N. Y. 146. (2) The fact that a prefer- 
ence in an assignment for the benefit of creditors ille- 
gally includes compound interest is not ground for 
setting aside the assignment, and requiring the prefer- 
red creditor to return the whole amount received by 
him, in the absence of fraud, and when the creditor 
had already returned the excess of interest. State v. 
Jackson, 1 Johns. Ch. 13; Young v. Hill, 67 N. Y. 162; 
Wilson v. Robertson, 21 id. 587; Bank v. Williams, 128 
id. 77. Nov. 29, 1892. Peyser v. Myers. Opinion by 
Andrews, J. 18 N. Y. Supp. 736, affirmed. 


WILL— DEVISE OF POWER COUPLED WITH AN IN- 
TEREST.— A testator, having made a contract of sale of 
part of his land, died before delivery of the deed. By 
his will, executed prior to the contract, he gave all his 
property to his executors upon a trust to receive the 
profits thereof, to sell and convey as they might deem 
best, and ‘to apply the said estate, together with the 
proceeds of any portion sold, according to the provis- 
ions of this will.” He then gave to his two daughters, 
who were also his executrices, his household furniture, 
and to * each two-seveuth parts of all my said estate and 
property;’’ to them also he gave equal seventh parts 
as trustees for persons named. //eld, that the execu- 
trices were given a power in trust coupled with an in- 
terest, and a deed by them to the purchaser under the 
contract passed to him the legal title. It is quite evi- 
dent that the learned justices who have passed upon 
this case felt constrained in the exercise of their judg- 
ment by the observations of Judge Denio in the early 
case in this court of Roome vy. Philips, 27 N. Y. 357. I 
think however that a distinction exists between that 
case and the present one, which is both apparent and 
substantial. In Roome v. Philips the vendor died, 
leaving a will which simply directed his executors to 
sell his real estate, and the money so to be realized he 
bequeathed to his mother and an aunt. There was no 
devise of the realty to, nor any attempt to create an 
interest in it in, any person, and every interest of tes- 
tator descended to his heirs at law, liable only to be 
divested by the execution at any time of the power of 
sale at the hands of the executor. An administrator 
with the will annexed executed adeed of the land 
contracted to be sold by testator, claiming the right 
under the power of sale in the will, and then brought 
the action to compel the purchaser to perform and to 
accept the deed; and whether the administrator was 
clothed with the testamentary power was the question 
directly before the court. But Judge Denio, after dis- 
posing of the points which the appeal book brought 
up, proceeded to discuss the question whether, as the 
vendor bad died pending the contract of sale of the 
land, the power of sale in his will was applicable, and 
conferred capacity upon the donee of the power to con- 
vey the legal title to the purchaser. Judge Denio con- 
sidered that the power of sale was inapplicable, and 
that the legal title should be conveyed under a deed 
from the heir, to whom the land had descended, in 
which the administrator should join. Conceding to 
the opinion of the court in that case all the weight 
proper for it to have, I think we should limit its opera- 
tion to the precise state of facts which called for its 
expression. In that case, as in that of Lewis v. Smith, 
9 N. Y. 502—another case to which reference has been 
made—there was but the mere naked power of sale in 
the executors. They were given no right to, or any in- 
terest in, the testator’s estate. A devise in trust to 
receive rents, issues and profits, where there is no 
direction to apply to the use of any person for any 
period, and a power to sell property, which is not au- 
thorized for the benefit of creditors or of legatees, or 
to satisfy a charge upon the same, cannot be deemed 
to be among the express trusts enumerated in the sec- 
tion. Downing v. Marshall, 23 N. Y. 366, 377; Cooke 
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But Ido not consider it essential that there should 
have been a valid express trust created by this first 
provision of testator’s will. If the trust created is not 
for purposes enumerated in the section on express 
trusts, it will be valid as a power in trust, for it au- 
thorizes the performance of acts which may be law- 
fully performed under a power. Those acts compre- 
hend a management of the estate, the collection of 
revenues, a sale of all or of portions of it, and a divis- 
ion into seven parts for distribution. The will pro- 
vides what shall be the distribution of the parts, and 
makes, in certain instances, absolute gifts; or in 
others, valid express trusts. The cardinal rule in the 
construction of wills that the intention of the testator 
shall prevail applies when the construction relates to 
the powers conferred upon executors. The design of 
the testator is to be regarded, and a substantial execu- 
tion of the power allowed. Methodist Episcopal 
Church v. Jaques, 3 Johns. Ch. 1; Wilson v. Troup, 7 
id. 32. 1 regard the intention of Brett, as deduced 
from his will, to authorize his executors to take his 
whole property into their custody and management 
for the purpose of partitioning into the parts which he 
gives to the members of his family. The possession of 
the legal title, however convenient, Was not necessary 
to the end in view. A power was adequate for the ac- 
complishment of all that was designed. As a power in 
trust then was the scope of its operation limited, for 
the purposes of a conveyance of a legal title to lands, 
to such lands as remained absolutely the testator’s at 
the time of his death—that is to say, as to which he 
continued to hold every legal and equitable interest— 
or does its scope comprehend a disposition of every in- 
terest which the testator might have retained and 
made if living? Doubtless it is well settled that the 
effect of a contract for the sale and purchase of lands 
is to make of the vendor a trustee for the purchaser, 
and the purchaser becomes a tiustee of the purchase- 
money, or the unpaid portion of it, for the vendor. 
That arises from the operation of a purely equitable 
principle, which coutemplates things agreed to be 
done as actually performed. But until the delivery of 
tie deed to the purchaser the legal title to the land has 
not passed. The beneficial or equitable interest is in 
the vendee by virtue of the agreement of sale, but the 
leval title is still outstanding. The interest of the 
vendee is treated as real estate, and that of the vendor 
as personal property. 1 Sugd. Vend. (8th ed.) 270, 273; 
Livingston v. Newkirk, 3 Johns. Ch. 312, 3516; Cham- 
pion v. Brown, 6 id. 402, 405. [do not perceive how- 
ever that the operation of the equitable principle af- 
fects the question of the capacity of Brett's executors 
to act under the trust power by conveying the legal 
title to the lands to their testator’s vendee. The 
poweg in trust had all the character of a trust, and 
being designed for the purpose of effectuating a trust, 
it was imperative. 2 Sugd. Powers, *188; 1 Perry 
Trusts, 348. Its execution through the executors’ deed 
to Pinkney, whereby the balance of the purchase- 
moneys for the land was obtained for the benefit and 
application of the estate, was as important a part of 
the trust confided to them as though the execution re- 
lated to unsold lands of testator. That the legal and 
equitable estate had become separated in vendor and 
purchaser was a matter which affected the nature of 
the property, and not the trust in the executors, or 
their power to effectively convey whatever legal estate 
remained in the testator’s devisees. It is conceivable 
that a naked power of sale, where the donee has no in- 
terest in its execution, might be deemed applicable 
only to real estate not previously disposed of ander 
the testator’s agreement. But the difference is wide 
between such a case and the present, where the power 
is one in the execution of which the executors had an 
interest, as being vested in part with the legal title to 





the testator’s property as trustees of express trusts, 
and as being individually vested with the title to undi- 
vided shares. Either way they had an interest in the 
execution of this power to manage and to sell for pur- 
poses of partition, according to the directions of the 
will. The power conferred upon Brett’s executors, 
being in trust to effectuate the testamentary purpose 
of adivision and partition of the testator’s whole prop- 
erty, gave them capacity to convey a perfect legal title 
to real estate, irrespective of the fact that testator may 
have agreed for its sale to another, and had thus 
chayged in equity the character of his estate therein 
by the contract. Where a title is objected to which 
comes through a judicial sale the court will often ex- 
ercise its discretion in favor of a purchaser, and relieve 
him from going on with his agreement, if there are ques- 
tions which might reasonably be raised affecting the 
title. But where the transaction is one between par- 
ties the question is simply whether the legal title to 
the land, notwithstanding the objections made, is good 
in the vendor, and will pass by his conveyance to the 
purchaser. Haberman v. Baker, 128 N. Y. 253. If re- 
sort must be had to parol evidence, if it depends upon 
questions of fact, then a purchaser should and will not 
be compelled to perform his contract. Irving v. 
Campbell, 121 N. Y. 353. In this case there is no dis- 
pute as to the facts, and the soundness of the title of 
fered depends upon the decision of the question dis- 
cussed, and which is purely one of law. That question 
is set at rest by the decision of the court that there is 
no doubt cast upon plaintiff's title, and the rule stare 
decisis is an effectual bar to the question being again 
opened. Nov. 29, 1892. Holly v. Hirsch. Opinion by 
Gray, J. 17 N. Y. Supp. 821, reversed. 

WILLS—ASSIGNMENT OF INTEREST.—(1) Under a tes- 
tator’s will his son took one-tenth part of the residue 
of his estate after the payment of bis debts. Under 
the son’s will his widow was given one-half of his re- 
siduary estate, realand personal. eld, that the right 
of the widow under this bequest to one-half of her 
husband's interest unadministered in the estate of his 
father, was assignable. (2) An assignment by the 
widow of this interest, in consideration of her indebt- 
edness to the assignee, coupled with a defeasance by 
the assignee that he will return to her all that he rea- 
lizes out of the estate in excess of the indebtedness, 
passes to the assignee whatever she would have been 
entitled to receive out of the assigned estate, and there- 
fore a release by her to the executors of such estate 
will be set aside, at the suit of the assignee, to the 
amount of such indebtedness. (3) A party to whom 
such assignee has transferred all his ** right, title and 
interest’ in the assignment and defeasance can claim 
only the amount of the indebtedness mentioned in the 
defeasance, and cannot maintain that the transfer of 
the assignment vested in him the whole interest of the 
widow in the estate mentioned therein. Nov. 29, 1892. 
Saunders v. Soutter. Opinion by Andrews, J. 





BEQUEST OF MONEY. — Testatrix’s husband 
died about a year before she did, bequeathing to her all 
his real and personal property, and the personal estate 
was still unsettled and in the hands of his executor at 
the time of testatrix’s death. Testatrix bequeathed 
several legacies to be paid out of **the money of my 
husband's estate now belonging to me,” and then be- 
queathed “the residue of said money” to others. 
Held, that the entire personal estate belonging to tes- 
tatrix under her husband’s will passed to the legatees 
under this bequest, but that the real estate did not 
puss. Dec. 26, 1892. Sweet v. Burnett. Opinion by 
Finch, J. Earl, C. J., and Peckham, J., dissenting. 
20 N. Y. Supp. 24, affirmed. 

CONTRACT TO MAKE—BREACH—DAMAGES-— 
FINDING OF REFEREE.—(1} Where service is rendered 
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under a contract to make compensation therefor by 
will, and the person dies without having made com- 
pensation, the person rendering the service stands as 
acreditor, and may recover of the estate the value of 
such service. (2) The fact that any provision which 
might have been made would have been ineffectual on 
account of the insolvency of the estate does not limit 
recovery for such service to nominal damages, since 
the provision contemplated was not merely for com- 
pensation which could not be made available, but 
for absolute compensation. (3) The fact that a ref- 
eree, after hearing the evidence of damage ina certain 
case, all of which is offered by plaintiff, awards a less 
amount than that fixed by the evidence, does not war- 
rant the inference that the evidence was wholly disre- 
garded by him, but only that he may have considered 
it exaggerated. Patterson v. Patterson, 13 Johns. 379; 
Martin v. Wright’s Adm’rs, 13 Wend. 458; Robinson 
v. Raynor, 28 N. Y. 494; Reynolds v. Robinson, 64 id. 
589. Nov. 29, 1892. Collier v. Rutledge. Opinion by 
Andrews, J. 18 N. Y. Supp. 945, affirmed. 

WILLS—LIFE ESTATE—INTENT OF TESTATOR.— Tes- 
tator devised *‘unto my beloved wife, M., all my es- 
tate owned by me, of every name and description, also 
all my personal property, of every kind and nature; 
* * * tohave and to hold, with full power to collect 
all rents and income from the same; she to keep in re- 
pair and to pay all taxes and insurance on the same, 
with full power to sell any or all such real estate, with 
the consent of my executor, should it be thought best 
for the estate. Should she marry again, then her right 
of dower only in my estate. I recommend she appoint 
a good agent to take charge of my real estate. I also 
give her discretionary power to give such sums of 
money to any as she may think prudent of my rela- 
tives.” Held, that the will devised only a life estate to 
the wife, since all of its clauses are consistent with an in- 
tent to devise such an estate, while some are inconsist- 
ent with an intent to devise an estate in fee. Dee. 13, 
Ish. Inve MeClure’s Will. Opinion by Finch, J. 18 
N. Y. Supp. 695, affirmed. 


ae en 
REPORT OF THE COMMITTEE ON LAW RE- 
FORM. 


To the New York State Bar Association: 

The committee on law reform begs leave to submit 
the following report: 

In accordance with the resolution adopted at the last 
meeting, requesting the president of the association to 
act with the committee, we have taken action with 
reference to the matters committed to our charge, as 
follows: 

Immediately after the last meeting a circular was 
sent out to over twenty-five hundred of the leading 
lawyers of the State, making the following inquiries : 

First. Is the passage of the joint resolution of 1891 increas- 
ing the number of judges of the Court of Appeals necessary 
or desirable? 

Second. Is the improvement in the method of reporting 
recommended by the committee on law reform desirable? 

Third. Wouldit tend to uniformity and accuracy in the 
acts of the Legislature if statutes were drafted and revised by 
some competent legal authority? 

Fourth, Should the Code of Evidence and Civil Code be en- 
acted? 

For the purpose of arrivingat the sentiment of the 
bar, and giving circulation to the questions among its 
leading members, the circulars were sent out—first, to 
all members of the bar association; second, to the law- 
yers in every county holding official positions, namely, 


county judges, surrogates and district attorneys; 


third, to the well known leaders of the bar throughout 
the State; fourth, areliable lawyer in each county was 








requested to furnish the names of the leading members 
of the bar in his county. 

Thus the sentiment of the bar as a body has been ar- 
rived at with absolute certainty, and while the num- 
ber of responses is not large considering the number 
of lawyers, it clearly represents the sentiment of the 
entire profession, and there certainly can be no ques- 
tion but that upon matters of this character the bar 
represents the sentiment of the public and controls it. 

Responses were received from nearly seven hundred 
lawyers, with the following result: 

In reply to the inquiry whether the number of judges 
of the Court of Appeals should be increased, 601 re- 
plied in the affirmative and 68in the negative, being 
about ninety per cent in favor of the proposition, and 
ten per cent opposed. 

To the second inquiry, whether the improvement in 
the method of reporting recommended by the commit- 
tee on law reform is desirable, 618 responded in the af- 
firmative, while 38 doubted its advisability. 

To the third inquiry, whether it would tend to uni- 
formity and accuracy in the acts of the Legislature, if 
statutes were drafted and revised by competent legal 
authority, 663 responded in the affirmative, 18 being 
satisfied with the present condition of affairs. 

In reply to the fourth inquiry, as to whether the 
Civil Code and Code of Evidence should be enacted, 
420 favored the enactment of the Code of Evidence; 
185 opposed. The majority in favor of the Civil Code 
was somewhat small, about two-thirds of those reply- 
ing being in the affirmative. 

No action was taken by the Legisiature with refer- 
ence to the amendment to the Constitution increasing 
the number of judges, in view of the fact that a con- 
stitutional convention is to sit atan early day, and of 
the further fact that a very strong effort is being made 
by the court to work off the business and prevent ac- 
cumulations, which it is hoped will be successful. 

The bill approved by the association relative to law 
reporting was presented to the Legislature, but did not 
meet with the approval of that body in the form pre- 
sented. It however resulted in the passage of an act 
for the appointment of a Miscellaneous reporter, cov- 
ering a portion of the ground sought to be reached by 
the action of the association. A very competent and 
efficient reporter has been selected for this series, who 
has just entered upon the discharge of his duties. 

The reporters of the Court of Appeals and of the Su- 
preme Court, and the publishers of both series, have 
afforded every facility to your committee in their 
power, and the committee desires to recognize the 
earnest effort made to cooperate with its labors. 

By earnest and continuous effort on the part of the 
association, it is to be hoped that the result sought to 
be accomplished may be brought about at an early 
day. 

With regard to the matter of legislative counsel, your 
committee, upon examination of the subject, are of 
opinion that the most effective means of accomplish- 
ing the object sought to be obtained, namely, that of 
preventing errors and omissions in the Session Laws, 
may be best brought about by conferring additional 
powers upon the present commission of statutory re- 
vision, and placing the matter within their control, as 
a body, to draft and revise bills presented to the Leg- 
islature. 

The Code of Evidence failed of passage in the Sen- 
ate bya small majority, and has been referred for ac- 
tion to the commission of statutory revision. 

It isto be hoped that some action will be taken 
which will result in reducing the common-law rules 
upon the subject of statutory reform. 

With reference to the enactment of the common law 
by statute, your committee recommend that some sub- 
ject or subjects be selected for that purpose,to be codi- 
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fied or digested after the manner of the Euglish stat- 
utes relating to ‘“‘ Partnership,” in order that deter- 
mination may be arrived at by a practical test as to 
the availability of this method of enacting the com- 
mon law in statutory form. 

It is believed that such a statute or statutes, drafted 
by a competent person or persons, embodying substan- 
tially the law as it now exists, upon some subject, the 
law of which may be readily reduced to rules, would 
furnish av opportunity to determine whether or not 
such a method is advisable. 

lhe meetings of the joint committees, law reform 
ant executive, have been interesting and useful, and 
the new provision of the Constitution seems well cal- 
culated to obtain the best results. 

The president of the association has taken an active 
and earnest interest in the work of this committee, 
and materially aided in carrying on its work. 

BK. G. WHITAKER, 
Chairman pro lenr. 
ee 


CORRESPONDENCE. 


** Jaa.” 

Biitor of the Albany Law Journal: 

In Mr. John S. Farmer's ‘‘Americanisms—New and 
Old,” with which you are doubtless familiar, is to be 
found a definition the unconscious humor of which 
deserves recognition. The primary meaning of the 
word “ jag ”’-is thus given: 

* Jac.-In New England a pareel; bundle; or load. An old 
English provincialism which has held its ground collo- 
quially across the Atlantic.” 

Mr. Farmer appends an extract from the Missouri 
Republicun, 1888, illustrative of this application of the 
word, and then proceeds to give the following second- 
ary definition: 

* Jaa is also a slang term for an umbrella, possibly from that 
article being so constantly carried.”* 





The course of reasoning of which this surprising 
statement is the outcome becomes plain when we read 
the accompanying illustrative extract, which is as fol- 
lows: 

“He came in very late (after an unsuccessful effort to un 
lock the front door with his umbrella) through an unfastened 
coal-hole in the sidewalk. Coming to himself toward day- 
light, he found himself —spring overcoat, silk hat, jagand all 
—stretched out in the bath-tub.—Alhbany Journal, 1888." 

Without intending to impute to you an undue famil- 
iarity with “ jags,’’ Lbeg to submit this definition to 
you for treatment. A number of members of the le- 
gal profession in Canada are, [may tell you, anxious 
to learn your views on the subject, and to ascertain 
whether Mr. Farmer’s interpretation of the passage 
from the Albany Journal is capable of defense. It is, 
of course, possible that the Albany variety of “jag” 
isin some way connected with appliances for keeping 
out the wet. In this country, | have always been 
given to understand, the reverse is the case. Resting 
assured that you can throw light on the subject, Lam, 

Yours very truly, 
W. Geo. EAKINS, 
Librarian Law Society, U. C. 
OSGOODE HALL, Toronvro, January 19, 1893. 


NEW BOOKS AND NEW EDITIONS. 


BisHor’s New CriMInaL Law. 

This is the eighth edition of a celebrated and almost 
unrivalled work, by a very great authority. Our 
readers are all familiar with Mr. Bishop’s style and 
merits, both unique. There is no other writer who 
says 80 much in so little. Indeed, if he has any fault, 
it is over-conciseness. But he is a master, who dis- 
cusses aud pronounces the law, aud does not merely 











construct a mosalc of cases. The present edition is in- 
troduced by one of the author's peculiar “ stop-thief!”’ 
prefaces. The two volumes are admirably printed, 
and are published by Flood & Company, of Chicago. 


RAPALJE ON LARCENY AND KINDRED OFFENSES. 

This is a treatise of nine hundred pages on larceny, 
adulteration, blackmailing, burglary, conspiracy to de 
fraud, embezzlement, extortion, false pretenses, frauds 
and cheats, piracy, receiving stolen goods, robbery and 
trespasses depriving of property. The purpose of the 
book, as the author states it, is to furnish the law con- 
cerning *‘ that large class of crimes against property 
which are committed lucri causa,’’ with greater par- 
ticularity than itis now given in any treatise. A good 
many of thecrimes mentioned are not against prop- 
erty, in a strict sense, but rather to acquire property 
from the person unlawfully; and in this view, murder 
ought to be included, because it is generally committed 
for the purpose of getting money. It is true that ** the 
love of money is the root of all evil.” The text states 
the substance of cases, a table of which covers forty 
pages. ‘The author cites a great number of recent cases. 
Once ina while he seems to have wearied of well- 
doing, as for example, when he states, at page 356): 
“In New York, an attorney who broke into a tomb 
and coffin to procure evidence to defeat aclaim for em- 
balming of body,was held guilty of burglary in the third 
degree,” citing 44 Hun, 278. So he was, but this was 
reversed in 108 N. Y. 137, not on the ground that the 
accused was an attorney in pursuit of evidence, but on 
the ground that a tomb is nota * building.” It is 
fortunate for the author that Mr. Bishop did not get 
hold of his book in time for the preface to bis new 
book on Criminal Law. But the book will answer a 
useful purpose to those who wish quick and easy di 
rection to late cases. The Wait Publishing Company, 
of Chicago, issue the work in handsome form. 


STeWART’S LAW OF HORSEs. 

This manual, by D. Ross Stewart, and published by 
William Green & Sous, of Edinburgh, gives a pretty 
complete view of the Scotch and English law of the 
subject, but does not profess to give the American law 
of horses and mules. [t will be useful notwithstand- 
ing to American horse persots, 


LANSING’s LAWYER'S AND CLERK’S ASSISTANT. 

The profession have long been in need of a modern 
and revised book of this kind, and the need is now 
well supplied in this volume of thirteen hundred pages 
by Mr. William Lansing. The forms are adapted to all 
the States and Territories, and are accompanied by 
pertinent and useful notes. There is no other book 
which can fill, or professes to fill, the place of this at 
present. Published by L. K. Strouse & Co., New York. 


WAPLES ON HOMESTEAD AND EXEMPTION. 

This isa volume of eleven hundred and fifty pages 
on a purely statutory topic, in respect to which the 
statutes of the States differ essentially. The work is 
well written, albeit occasionally a little ambitious, and 
the subject does not seem to us to be of such over- 
whelming importance, as to demand ‘recognition in 
some appropriate way, this year, at the World’s Colum- 
bian Fair,” as the author declares in his preface. Un- 
doubtedly all that can be said upon the subject is here 
said, and probably no case of moment has been omitted 
from the table of eighty pages. The topic is one of 
greater importance in the West and South than in the 
North-east, and we can easily suppose the work to be 
indispensable to a practitioner who wishes to sur- 
vey the whole field. The term ‘‘ exemption,” as used 
in the title, extends not only to homesteads, but to all 
manner of exemptions underexecution. Published by 


Flood & Co., of Chicago. 
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CURRENT TOPICS, 
ws is one part of the address of Mr. J. New- 
ton Fiero, president of the New York State 
Bar Association, delivered at the late annual meet- 
ing, in which we cordially concur, and that is his 
comment on the Code of Civil Procedure. For 
some years we have denounced this monstrous 
growth, and doubtless most of the profession have 
secretly agreed with us, but until now there has been 
no influential public utterance agreeing with ours. 
The original Code of Procedure had been made al- 
most faultless when the late Mr. Throop inflicted 
this mischief upon the profession through the weak 
ambition of handing his name down to posterity in- 
stead of Mr. Field’s as the beneficial codifier of our 
practice. He could not improve that admirable 
work, but he could spoil it, and he did. His over- 
grown thing has done more to prejudice the pro- 
fession against the idea of codification than any 
othercause. As Mr. Fiero justly says: ‘‘It is neither 
a code norastatute, and is open to all the objections 
of both,” ‘*not only superfluous, but troublesome, 
inconvenient and dangerous.’? Ina word, a nui- 
Now arises the question, Mr. President, and 
gentlemen, members of the State Bar Association, 
what are you going to do about it? Merely fulmi- 
nate, Without striking? 


sance. 


We also commend the president's views on the 
subject of general codification or statutory expres- 
sion of our laws so far as they have been judicially 
ascertained and declared. 

But on another point we cannot agree with Mr. 
President Fiero, and that is in relation to the as- 
signment of retired judges to duty, at the option 
of the executive. All judges are now retired at 
seventy years of age, on the ground that at that age 
some of them begin to suffer failure of the mental 
faculties. We should feel disinclined to constitute 
the governor a tribunal de Junatie inguirendo, to de- 
termine which of them still had sense enough to 
hold court. It would be better for the State to pro- 
vide itself with judges of whose mental capacity 
there could be no possible question, and witha 
bench the membership of which should be known 
beforehand to every suitor, Better let all the judges 
go down at seventy, and put it on the ground that 
they must be tired. It is because many men cease 
to be useful as judges by reason of old age that we 


‘are opposed to the life tenure of the judicial office. 


One common way among newspapers of getting 
up a row with another newspaper is to misrepresent 
what it has said and then accuse it of lying; to 





then contradict the alleged statement. This is the 
course of the Chicago Herald toward this journal. 
The Herald says: 


“ According to the author of the article in the AL- 
BANY LAW JOURNAL, the Supreme Court of this State 
has been persistently violating the Coustitution by its 
practicesin the rendition of opinions. The charge was 
in fact made that the judges of the court, seven in 
number, of whom four must concur in an opinion to 
give it constitutional validity, have not been observing 
ihe custom of sitting en bane in the hearing of causes, 
so that each judge could know the facts and be advised 
as to the law in each particular cause, but have estab- 
lished a division of the court, each division consisting 
of two or three judges and deciding the causes before 
it without submitting the records to the other judges. 
* * * thelawyers * * * did not hesitate to say 
that the article in the ALBANY LAw JOURNAL was 
prompted either by ignorance or malice and had no 
foundation in fact.’ 





Nothing of the kind alleged was ever published 
in this journal. The complaint in question, made 
by an Illinois lawyer in a pamphlet and commented 
on in this journal, was that all the judges are not 
in the habit of examining every case on appeal, but 
assign a certain number of cases to each judge, who 
writes the opinion, in which the others generally 
concur without exhaustive examination, The com- 
plaint was against the ‘‘assignment system.” We 
have no doubt the complaint is based on fact, be- 
cause we know that the proceeding described is the 
way of most courts. One judge writes the opinion 
and then the ‘‘consultation” takes place. This is 
‘*wrong end to.” The judges should all examine 
the case first; then the consultation should be held; 
and after the court agree what the decision shall be, 
then a judge should be assigned to write the opinion. 
The opinion should be the expression of'a pre-deter- 
mination, and not a mere vehicle of advocacy to 
procure a decision in a given way. The writer of 
the opinion usually has a pride of opinion which it 
is difficult to remove, and he has an undue influence 
over his brethren. An Illinois lawyer sends us the 
extract from the Jerald, remarking that ‘ every 
word of it is thought to be true.” 

A valuable and interesting publication is the Code 
of Criminal Procedure of India, enacted in 1882, 
with the amendments, and the whipping, evidence, 
extradition, reformatory, cattle trespass, breach of 
contract and police acts, with notes by Mr. Chinta- 
man H. Sohoni. The notes are remarkably per- 
tinent, and contain many references to American 
authorities. We glean from this book some curious 
information. For example, that aman may commit 
rape on his own wife. That the term ‘‘cattle” in- 
cludes elephants and camels. That adultery may be 
compounded by the husband of the accused woman, 
That whipping may be inflicted for theft, receiving 
stolen goods, house-breaking, perjury, rape, un- 
natural crime, robbery and forgery, but it seems not 
for wife-beating; that the stripes may not exceed 
thirty and must be inflicted with a light rattan not 
less than half an inch in diameter; and that in the 


charge it with saying something it has not said and | Punjab it must be inflicted on the buttocks. This 
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seems rather more humane than the whipping-post 
of this country at whose foot Prof. Baldwin wor- 
ships. 

We regret to see that the nomination of this gen- 
tleman to the Supreme Court bench of Connecticut 
has been refused confirmation by the Senate. This 
is put on the ground by one of the leading newspapers 
that he is a professor at the Yale Law School and 
is attorney for a railroad company, and that sapient 
journal remarks that he ought not to be allowed 
‘*to serve the Lord and the devil” at the same time. 
Which it considers the devil—the Law school or 
the railroad company—is not apparent, but prob- 
ably the latter. This only goes to characterize the 
cheap clack of a newspaper writer who would prob- 
ably write almost any thing to get a dead-head ride 
on that devil’s back. Mr. Baldwin is a person of 
learning, integrity and experience, and would make 
a good judge, although he might regret the disuse 
of the old whipping-post on Fairfield Common. 
And when we read such newspaper utterances we 
do not so much blame him! 


The January number of The Green Bug is especially 
noteworthy for three articles—a biographical sketch, 
with portrait, of Jessel, late Master of the Rolls, one 
of the greatest of modern English judges; an article 
on the legal education in Japan, with many portraits 
of the teachers; and a continuation of Mr. Chaney's 
‘Judicial Authology,” which contains that exquisite 
lyric, ‘‘ Nathan Hale,” by our Judge Finch. We 
are glad that Americans have done with their snob- 
bish mourning over that worthless fellow, André, 
and it would be a deserved tribute to erect a monu- 
ment to Nathan Hale, in Central Park, as an offset 
to one erected to André at Tarrytown. Connecticut 
has raised a statue in Hale’s memory; why should 
not New York? Patriots who die on the gallows re- 
gretting that they have but one life to lay down for 
their country are scarce, and should be commemo- 
rated in bronze and marble. 


The Criminal Law Magazine cites arecent English 
case, from the Solicitors’ Journal, raising the ques- 
tion whether a man may be held criminally liable for 
fracturing another's skull which was abnormally 
thin, by a blow which would not have injured an 
ordinary skull. The Magazine winds up in the fol- 
lowing reprehensible strain: ‘‘Our subtle friend of 
the ALBANY Law JourNAL (and long may he pros- 
per) might pronounce it a scull-last-ic question and 
sleep comfortably all night, although he spelled it 
scholastic.” From any implication that we ever 
committed so horrible a pun as that we desire to 
exculpate ourselves. 


Mr. Clark Bell reprints in the Medico-Legal Jour- 
nal a paper read by him before the Medico-Legal 
Society of New York, on Dying Declarations, in 
which he states the law correctly and concisely in 


We call attention to a letter in another column 
from West Publishing Company respecting their 
suit against Lawyers’ Co-operative Publishing Com- 
pany for infringement of copyright. Our statement 
that the injunction was refused was an error, un- 
intentional, of course, and the result of reliance on 
newspapers. The letter states the result correctly 
in substance, but in justice to the defendant it 
should be added that it appears from the opinion of 
Judge Coxe, a copy of which is sent us by the plain- 
tiff, that the claim of piracy extends to “less than 
one per cent” of the whole matter; and further, 
that some of the language alleged to have been 
pirated is “so nearly identical with the copyrighted 
language that the presumption is well-nigh conclu- 
sive that it was copied from the plaintiff's books. 
As to others, the contention is made by the defend- 
ant that the similarity of language is accounted for 
by the fact that both paragraphs were copied ver- 
batim from the opinion of the court.” To ascertain 
the truth of the charge is a labor which the court 
declines to assume. We disclaim any p##tiality in 
this matter. Both parties are doing good work in 
distinctly separate directions, and we should be 
sorry to see either embarrassed by the other except 
for valid and substantial cause. 





In The Press Mr. Frederick R. Coudert pays a well- 
deserved tribute to the late Daniel Dougherty. This 
gentleman is pleasantly remembered in this city on 
account of his address before the State Bar Associa- 
tion a few years ago, in which he denounced the 
modern license of the press in the most intrepid man- 
ner. He was a man of the finest fibre and the most 
refined instincts, a cultivated scholar, and an orator 
of rare polish, as well as an incisive and powerful 
thinker. Mr. Coudert very touchingly and beauti- 
fully writes of him: 


“Time, the destroyer, could whiten his hair and 
count up many years of life in its inexorable ledger, 
but it had sougkt in vain to despoil him of that splendid 
fund of exuberant vitality which gilds age with the 
glamour of youth and laughs the arithmetic of Time 
to scorn. Who could associate the decrepitude of 
years with that magnetic presence and effervescent 
speech, with the irrepressible spirits, the dauntless 
courage, the untempered readiness to defy the hostility 
of fortune? Who that saw him kindle into enthusiasm 
and warm into eloquent denunciation of wrong or ad- 
vocacy of right would ever associate him with decay 
or remember how long he had lived? The thoughts 
and shadows that stand between old ageand the bright 
sunshine never seemed to darken the air when he was 
present, brimming over with the mere gladness of liv- 
ing, sparkling with bis merry and gentle humor and 
winning all men with his joyous laugh and graceful 
courtesy. The comforts of old age, as Cato described 
them, were not for him; the peaceful pursuits of the 
farm, the soothing charms of the garden, the commu- 
nion with Nature to win her favors before the end of 
all—he needed no anodynes like these to cure the ache 
of departing youth. The red currents ran too swiftly 
through his veins for this; he could enjoy the delights 
of battle too keenly to require or to accept such reme- 
dies. He was ready to challenge the mysteries of the 
fnture as bravely with threescore years and more be- 
hind him as when, like the Roman poet, he could boast 





thirteen short rules. 














THE ALBANY 


LAW JOURNAL. 103 








of the black hair clustering about his forehead, the 
sweet smile, the gentle voice and all the charms that 
made Cinara smile. Happy those whom age touches 
thus mercifully, for their hearts beat to the music of 
youth until they stop.” 


The subject of taxation is everywhere attracting 
more and more interest from the public and the 
legal profession. In this State particularly during 
the last year the matter has aroused much discus- 
sion, both in legislative and official circles. This is 
evidenced by the appointment of a joint legislative 
committee consisting of members of the Senate and 
Assembly, under the chairmanship of Senator Mc- 
Clelland, to examine into the methods of taxation 
in this State. This committee has been at work 
during the fall and winter in obtaining facts with 
reference to taxation of individuals and corpora- 
tions, and is still engaged in taking testimony to be 
presented to the Legislature with its report. The 
question of local option as regards taxation is be- 
coming a matter of considerable importance, and 
Assemblyman Farquhar has introduced a bill in the 
Assembly providing for local option in this State; 
that is to say, authorizing localities to determine 
the manner in which taxes shall be collected for 
local purposes, whether entirely from real estate, 
entirely from personal, or from both real and per- 
sonal. During the past week, the counsel ap- 
pointed by the governor under chapter 660 of the 
Laws of 1892, Professor Charles A. Collin of Cor- 
nell University and J. Newton Fiero, president of 
the New York State Bar Association, to investigate 
and examine the laws of other States, and of this 
State, and report to the Legislature, have filed their 
report with an accompanying bill. In view of the 
interest manifested on this subject and the diverse 
opinions maintained by those treating the question, 
we publish their report in full this week, abstracts 
only having heretofore appeared in the daily press. 
Counsel seem to have endeavored to retain the best 
features of the present system, and to have acted in a 
conservative way in the introduction of matters not 
now contained in the statutes of this State, although 
several quite important changes are recommended, 
as will be noted by the report. The principal 
changes are in the way of administration of the laws 
relating to taxation rather than to the method of 
assessment. It is earnestly to be hoped that the 
Legislature will take some action which will relieve 
the State from the just criticism that the present 
tax law is insufficient, unfair and unjust as now ad- 
ministered. 


The report of the executive committee on the cen- 
tennial celebration of the foundation of the Federal 
Judiciary, to the State Bar Association, made by 
Grover Cleveland as chairman, closes the history of 
the interesting and enjoyable centennial celebration 
held at New York city three years ago to com- 
memorate the establishment of the Supreme Court 
of the United States. A notable fact in connection 
with the matter is that the committee report a surplus 
on hand, after the payment of expenses, which they 


have devoted to the worthy purpose of perpetuating 
the memory of Justice Samuel F. Miller, late of the 
United States Supreme Court. 


——__>_—__——. 


NOTES OF CASES 


N Savage v. City of Salem, Supreme Court of Ore- 
gon, January 9, 1893, it was held that tanks 
erected on the streets of a city to supply water for 
street sprinkling are for a public purpose, and there- 
fore it is within the power of the city council to 
license their erection. The court said: “Since a 
municipal corporation holds its control and power 
over the streets in trust for the public, it has no 
authority to authorize or permit private persons er 
corporations to erect or maintain permanent obstruc- 
tions therein for purely private purposes (Pettis v. 
Johnson, 56 Ind. 139; Emerson v. Babcock, 66 Iowa, 
257; Farrell v. Mayor, 5 N. Y. Supp. 672); but it 
may authorize such erections or structures by private 
persons or corporations, for the purpose of serving 
the public, for private gain; and in such case, al- 
though such structures may in fact be or become a 
public nuisance, and liable to abatement as such, 
they cannot be held to be a nuisance per se. ‘It is 
a legal solecism to call that a ‘public nuisance’ 
which is maintained by public authority.’ Harris 
v. Thompson, 9 Barb. 350. Hence, in Com. v. City 
of Boston, 97 Mass. 555, it was held that the specifi- 
cations and decision by the mayor and aldermen of 
acity through which the lines of an electric tele- 
graph company pass, made and recorded, determin- 
ing the kind and location of the posts of the com- 
pany ina highway, are conclusive upon the right- 
fulness of their erection; so that they cannot law- 
fully be removed by the city or its officers, or treated 
in any manner asa public nuisance. So wherea 
railroad company, under an act granting it power 
to construct its railroad on a public highway, occu- 
pied a portion of the road, not exceeding the extent 
allowed by law, and obstructed travel on such por- 
tion, it was held not to be guilty of a nuisance. 
Railroad Co. v. Com., 73 Penn. St. 29. To the 
same effect is Randle v. Railroad Co., 65 Mo. 325. 
It follows then that the water tanks in question, 
having been erected by plaintiff, by the authority 
and permission of the defendant, at the places des- 
ignated and selected by its agent, and under his 
supervision, they cannot be held to be public nui- 
sances per se, if they were erected and maintained 
fur public, and not private, purposes; and this de- 
pends upon whether sprinkling the streets of a 
municipality is a public purpose, or, in other words, 
a business in which the corporation itself may law- 
fully engage. There seems scarcely room for two 
opinions upon this point, so unquestionable is it 
that street sprinkling is a public purpose. As was 
said by Pierpoint, J., in West v. Bancroft, 32 Vt. 
371, in sustaining the right of the city to construct 
a reservoir in a street for the purpose of retaining 
water to be used in sprinkling streets and extinguish- 
ing fires: ‘All those acts which tend to facilitate 
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travel, and add to the ease, comfort, and conveni- 
ence of the traveller or his beasts, whether it be by 
cutting down hills, filling ravines, paving roads, 
erecting watering troughs, or sprinkling the streets, 
are acts which it is proper, and often necessary, for 
the public to do; * * * and no other one of 
these acts, perhaps, would add so much to the com- 
fort of the passers on the highway, as well as all the 
inhabitants of the village, as that of sprinkling the 
streets.’ And in State v. Reis, 38 Minn. 371, it was 
held that street sprinkling is a ‘local improvement,’ 
for which an assessment may be levied upon the 
property fronting or abutting upon the street 
sprinkled, in proportion to its lineal feet frontage, 
and, in the course of the opinion, Mitchell, J., said: 
‘That street sprinkling is a public purpose is un- 
questioned.’ So too a public pump in a street has 
been held not to be a nuisance to an abutting lot- 
owner, when maintained by the city authorities. 
Lostutter v. City of Aurora, 126 Ind. 436. We con- 
clude therefore that the water tanks erected by the 
plaintiff were not nuisances per se, and could not be 
abated as such, and whether they were or had be- 
come in fact nuisances was a question for the jury, 
and its verdict is conclusive upon that matter. 
Passing now to a consideration of the question as to 
the right of the city to revoke the license under 
which plaintiff erected the water tanks, the rule 
seems to be that after a municipality has granted a 
license or franchise to a private person or corpora- 
tion to occupy a portion of a street for public pur- 
poses, and the licensee has acted upon such grant, 
and expended money on the faith thereof, the city 
cannot revoke the license without compensation to 
the owner, unless the erection or structure so au- 
thorized is, or has in fact, by subsequent use, be- 
come, an actual nuisance. 1 Dill. Mun. Corp. 314; 
Hudson Tel. Co. v. Jersey City, 49 N. J. Law, 303; 
Com. v. City of Boston, 97 Mass. 555. In this case 
the question as to whether these water tanks were, 
or by plaintiff’s negligence had become, nuisances, 
was submitted to the jury, and their verdict being 
against the city, it was not justified in revoking the 
license and removing the tanks, and must respond 
in damages to plaintiff for so doing.” 





In Copeland v. Draper, Supreme Judicial Court of 
Massachusetts, January 4, 1893, it was held that a 
liveryman who lets a horse does not warrant that it 
is free from defects which he does not know of, and 
could not have discovered by the exercise of due care ; 
and wherea hirer is injured through such defects, the 
liveryman is not liable. The court said, by Holmes, J.: 
**No such liability is imposed on him by the fact 
that he follows a common calling, any more than it 
is upon every man who keeps a shop. Even in old 
times, the exercise of a common calling only required 
aman to show skill in his business. Fitzh. Nat. 
Brev. 94, D; Norris v. Staps, Hob. 210b, 211; 3 BI. 
Com. 164; Rex v. Kilderby, 1 Wms. Saund. 811, 312, 
note 2. Common carriers were insurers, not be- 
cause they had a common calling, but because they 
were bailees, coupled with certain gradual changes 








in the law, not material here. If it should be sought 
to charge the defendant for the horse as for a dan- 
gerous animal, the liability for a horse on that 
ground, apart from bailment, is confined to cases 
where the owner has notice of the dangerous ten- 
dency. Com. v. Pierce, 138 Mass. 165, 179; Dickson 
v. MeCoy, 39 N. Y. 400, 403. See also Hawks v. 
Loeke, 139 Mass, 205, 208. The suggestion has been 
made, following Mr. Justice Story’s statement of 
the doctrine of Pothier, that bailors for hire generally 
warrant the suitableness of the thing let (ZZarrington 
v. Snyder, 3 Barb. 380, 381; Story Bailm., §§ 383, 
390); but the common law in general applies the 
principle caveat emptor when the hirer has examined 
the article. Cutter v. Hamlen, 147 Mass. 471, 475. 
See, further, Hawks v. Locke, ubi supra; MacCarthy 
v. Young, 6 Hurl. & N. 329. The supposed war- 
ranty, if it existed, could not be placed on any of 
the foregoing considerations, but would have to 
stand on the analogy of carriers of passengers, tak- 
ing their liability in the strictest form in which it 
ever has been taken. There have been intimations, 
if not decisions, in favor of such a view with regard 
to vehicles let for the known purpose of carrying 
passengers (Jones v. Page, 15 L. T. [N. 8.] 619; 
Leach v. French, 69 Me. 389, 392; Harrington v. 
Snyder, 3 Barb. 380; HKissam v. Jones, 56 Hun, 432, 
434. Compare Francis v. Cockrell, L. R., 5 Q. B. 501, 
503; Fowler v. Lock, L. R., 7 C. P. 272; L. R., 9 C. 
P. 751, note; L. R., 10 C. P.90); but an opposite de- 
cision was reached in Jludley vy. Cross, 34 Vt. 586, 
and in this Commonwealth even carriers of passen- 
gers do not warrant their vehicles, and are not liable 
if wholly free from negligence. Ingalls v. Bills, 9 
Mete. (Mass.) 1; White v. Railrovd Co., 136 Mass. 
321, 324; Readhead v. Railway Co., L. R., 2 Q. B. 
412; L. R., 4 Q. B. 379. It follows, a fortiori, that 
one who lets a horse does not warrant that it is free 
from defects which he does not know of, and could 
not have discovered by the exercise of due care. 
See Story Bailm., § 391a; Edw. Bailm., § 373.” 
snccslignneaiprinaicnisaits 
REPORT OF COUNSEL APPOINTED BY THE 
GOVERNOR TO REVISE THE TAX LAWS OF 
THE STATE. 
To the Legislature of the State of New York: 

Pursuant to the provisions of chapter 660 of the 
Laws of 1892, providing for the appointment by the 
governor of two counsel to examine the laws of this 
and other States relating to taxation, and to report to 
the next Legislature the result of their investigations, 
with recommendations as to legislation relating to as- 
sessment and taxation in this State and the appoint- 
ment made thereunder, we respectfully submit the 
following: 

Immediately upon our appointment we entered on 
the discharge of our duties, aud proceeded to examine 
into and investigate the laws of this State upon this 
subject, and to inquire into the efficiency and practi- 
eability of the methods adopted in other States for the 
purpose of securing equality of taxation. 

In so doing we have examined not only the statutes 
but the official reports and public documents of other 
States, as well as the general literature appertaining to 
the subject, including the works of leading political 
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economists of the day, with a view to ascertaining the 
theories as well as the practical workings of the various 
systems in operation. 

“The scope of our examination has therefore been 
very broad, and data and statistics have been collected 
from various sources to such an extent that a mere 
enumeration of the statutes, documents and authori- 
ties upon the subject would constitute a report of un- 
due length. ‘lhe facts thus obtained can be hereafter 
collated if deemed necessary for the use of the Legis- 
lature aud the public, and would serve a valuable pur- 
pose as an index to the literature of the subject for both 
present and future reference. In this report however 
we have deemed it wiser to state briefly the results of 
our investigation rather than the details from which 
the conclusions have been reached. 

We assume that the essentials of a system of taxa- 
tion are conceded to be the collection of the necessary 
revenue for the State at the smallest possible expense 
consistent with the equal and fair distribution of the 
burden. 

Governor Hloffman, in a message to the Legislature, 
in 1871, said: ‘‘ The interests of the people require a 
method of taxation at once equitable, effective and 
free from unnecessary oppression; oue which will 
yield the requisite revenue, while subjecting them as 
little as possible to inquisitorial vexation, and which 
shall be attended with the least expense for official 
services and afford the fewest temptations to fraud, 
concealment or evasion.” 

These propositions involve the greatest possible sim- 
plicity in the tax laws, both in the manner of assess- 
ment and the method of collection. Weare constrained 
to avoid a discussion as to what is termed the incidence 
of taxation, that is, the determination as to where its 
payment shall finally fall, believing as a practical mat- 
ter that the assessment of all property in the hands of 
its actual owners will best apportion the public burden. 

We have found the laws of our own State relating to 
taxation inacondition which has demanded much time 
and attention, not only for the purpose of revision, but 
in many cases for ascertaining their actual intent and 
meaning. 

The Revised Statutes on this subject have had en- 
grafted upon them, from time to time, a mass of legis- 
lation frequently inconsistent, incongruous and con- 
tradictory, without any apparent attempt at system or 
organization; while the act of 1857 relating to sales of 
lands for non-payment of taxes has been amended 
until scarcely any semblance is contained of the origi- 
ual act, and has resulted in a system difficult to under- 
stand and almost impossible to administer. 

As to the necessity for an early and thorough revis- 
ion of the tax laws there can be no difference of opin- 
ion, but nothing can be more troublesome or difficult 
than to determine upon the plan to be adopted. Not 
ouly is there a difference of opinion as to the best 
methods of taxation in the abstract, but this is intensi- 
fied by the varied local interests within the State, by 
which the views of different localities are opposed to 
each otber, and by the conflicting interests of different 
departments of business, each seeking to be protected 
from taxation as against the other. 


DIFFERONT THEORIES OF TAXATION. 


Radically different views with regard to the taxation 
of real and personal property are strongly and persist- 
ently urged by those claiming to be entirely familiar 
with the subject. On the one hand it is insisted with 
much plausibility that real estate should bear the en- 
tire burden of taxation; but a difference of opinion 
exists among the advocates of this theory as to the 
method in which real estate should be assessed. On 
the one hand are those who favor the assessment of the 
land alone without refereuce to improvements; on 








the other, those favoring the assessment of both the 
land and the improvements thereon at their full value. 
Nor do those who urge the assessment of real estate as 
a basis of taxation agree as to whether personal prope 
erty or its equivalent should be entirely exempt. It is 
claimed by some, and the theory was urged in reports 
to the Legislature made in L871 and 1872, that in addi- 
tion to the taxation of land and as an equivalent for 
relieving personal property, there should be a so-called 
* building occupancy’ tax; that is, a tax upon the 
occupier of any building at a valuation of three times 
the rental value of the premises occupied, in addition 
to the assessed value of the real estate. 

Again, many who insist upon the taxation of real 
property as a basis, urge the necessity for an income 
lax as supplementary thereto, while nearly all agree 
that corporations at least should be taxed upou their 
personal property or income in some form. 

It is perhaps enough to say, without discussing the 
merits, that public sentiment is not sufficiently ad- 
vanced upon that subject to justify an attempt to tax 
the land alone, and the same suggestion applies to the 
theory of taxation of real property, entirely exempt- 
ing personal in every form. 

It is true that real property is tangible and readily 
reached, and that it cannot escape the assessor or col- 
lector. Whether or not it is true that real estate is the 
foundation and basis of all property, and that ulti- 
mately all taxes must be paid from the realty, is open 
to discussion, but it is quite certain that we have not 
arrived at the point at which it can be said with gen- 
eral approval that it should be taxed at its full value, 
while the stock upon it, perhaps of equal value, should 
be exempt, or that a dwelling should be assessed, 
while the fixtures, furniture and ornaments which it 
contains should be entirely free. 

The theory advanced by the commission of 1871 and 
1872 referred to, for the taxation of personal property, 
upon a basis to be estimated upou the value of the real 
property occupied, did not meet with the approval of 
the Legislature and the public at that time, and there- 
fore does not seem to require a fuller consideration. 

That an income tax upon all incomes over a fixed 
sum could be readily collected and would be fair and 
equitable is insisted upon by many political ecouo- 
mists. That it would reach the owners and holders of 
personal property, and those who receive an income, 
such as should contribute toward the burdens of the 
State, is quite certain, but in view of the objections 
made to the income tax assessed by the Federal gov- 
ernment, and a feeling on the part of the public that 
such a tax is inquisitorial and contrary to the spirit of 
republican institutions, such a tax at this time seems 
to be quite inadmissible, whatever may be its merits. 

As to the tax upon corporations as a means of sup- 
plementing tax upon real estate, it may be said that in 
this State, since 1880, corporations have been taxed upon 
their franchises, following the Pennsylvania system, 
which originated many yearsago. It isagrave question 
however whether corporations should be taxed at a 
greater rate than at present, unless relieved, as in Penne 
sylvania, from taxation for local purposes. It will be 
observed that in this State the corporation tax serves 
only to relieve corporations from the tax for State 
purposes, while it has very generally escaped observa- 
tion that in Pennsylvania no tax whatever, outside of 
the franchise tax, is levied upon corporations for 
county, city or other local purposes. It does not 
seem at all probable that the different towns and 
cities of this State in which corporations are located 
and carrying on business would be willing to forego 
their right to tax these bodies for local and mu- 
nicipal purposes by reason of the fact that they 
contributed to the support of the State government. 
This would be tantamcunt to taking a very large 
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source of revenue from those localities where corpora- 
tions exist, and where corporate capital contributes 
largely toward the maintenance of local government, 
and giving the State as such the entire benefit of the 
assessment of these bodies. We therefore find serious 
objections in the way of dispensing with the tax upon 
personal property in this State at the present time. 


Ingustice OF TAXATION OF PERSONAL AS Now CAR- 
RIED ON. 


On the other hand, an examination of the practical 
workings of the present system has brought us to the 
conclusion that it is unsatisfactory and unjust, and 
that if no better plan of administration can be devised 
and carried into effect than that now in existence, it is 
idle and worse than useless to attempt the taxation of 
personalty, however objectionable the alternative. 
This inequality has been a crying evil for many years, 
and as time has gone on, seems to have increased rather 
than diminished. 

Our attention has been called to the fact that in the 
city of Brooklyn within the past year one and one-half 
million of dollars of personal property has been drop- 
ped from the assessment-rolls, and that at the present 
time personal property in that city pays only four per 
cent of the taxes levied. This is so manifestly unfair 
to those persons who contribute this mite to the sup- 
port of the government that it ought not to be toler- 
ated fora moment, and if no method can be devised 
by which all personal property can be fairly reached 
and assessed at its full value, the system should be 
abandoned. 


DEDUCTIONS FOR DEBTS FROM ASSESSED VALUATION. 


We are constrained to believe that the most fruitful 
source of difficulty in the assessment of personal prop- 
erty is the present provisions of the statute allowing a 
deduction for indebtedness by the owner of personal 
property assessed. 

In speaking of the difficulties of taxation of personal 
property the State assessors, in their report to the 
Legislature in 1882, said: ‘‘The one great obstacle to 
such an assessment is the allowance of the deduction 
for debts, and we are compelled again to call attention 
to the fact that this allowance is the cause of far more 
inequality and oppression than its remedies, and that 
no great improvement in the system of our taxation is 
possible until it is abolished or essentially modified.” 
In the previous year the same board used this lan- 
guage: **The allowance of deduction for debts is the 
chief obstacle to the assessment of personal property, 
and we believe that the only effective remedy that can 
be applied is to assess personal property as real prop- 
erty is now assessed, without deduction for debts.” 

It isa well-known fact that the provision has for 
years been a cover for fraud, as in the well-known in- 
stance where persons prior to the act of 1892 could buy 
government bonds just before the time for assessment, 
to the full value of their personal property, giving a 
note therefor, secured by the bonds purchased, as col- 
lateral. The bonds are exempi by law, and by this 
subterfuge their owner was enabled to obtain a de- 
duction for the full amount he agreed to pay for the 
bonds, on review day, because he was indebted in that 
sum, although he had property to the full amount as- 
sessed against him liable to taxation. 

A very marked illustration of the large amount of 
taxable property lost by reason of deduction for debts 
appears in the report of one of the National banks in 
New York city, the capital stock of which is $5,000,000 
in shares of $100 par value each, the gross value of each 
share is $1,104.30 and the assets of the bank properly 
taxable, but for deductions, $5,020,000, after deducting 
the value of real estate. From this amount $4,459,610 
is deducted for debts of shareholders, leaving the tax 








to be paid on $560,390, a little over ten per cent of the 
amount which would be properly taxable except for 
this deduction. 

It is manifest that it is impossible to reach any fair 
proportion of the taxable personal property of the State 
if it can be so readily and completely removed from 
the assessment-roll. We have however refrained 
from incorporating any provision prohibiting deduc- 
tion for debts in the draft of bill presented on account 
of the very wide difference of opinion on this subject 
and in accordance with our plan of avoiding, so far as 
possible, the introduction of changes which have here- 
tofore been fully considered and failed to meet with 
approval by the Legislature. 


EQUALIZATION OF PERSONAL PROPERTY. 


Another and very serious difficulty with reference to 
the assessment of personal property, has been the lack 
of a provision for its equalization, both as to State and 
local taxes. In those cases where real property has 
been assessed at its full value, the State assessors and 
the boards of supervisors have been authorized to 
equalize the value of real estate in such way as that the 
localities assessing at full value should not suffer by 
reason of obeying the law in that respect, nor localities 
assessing ata fractional part of the value receive any 
benefit from such violation of the law. 

As to personal property, there has been no provision 
by which a locality where the assessors placed the full 
value of personal property assessable upon the rolls, 
could be protected by equalization as against another 
locality where no personal property whatever was as- 
sessed. 

The effect of this has been to prevent the assessors 
from performing their duty, since it followed that 
when a large amount of personal property was placed 
upon the rolls it served to increase the amount of State 
and county tax of that particular locality as against 
other counties and other towns. 

Hence, naturally, a very great local pressure upon 
the assessors, it being always insisted and with much 
force that this measure only served to increase the 
local burdens unfairly. 

In one of the cities of this State an earnest effort was 
made several years ago to reach all personal property 
properly taxable, and with reasonable success. This 
was not done however in any other portion of the 
county, and as the board of supervisors had no power 
whatever to equalize the personalty, the city in ques- 
tion was obliged to bear much more than its burden of 
the county taxes. Not only was this so, but as there 
was no provision by which the State board could equal- 
ize the personal, a like result followed as to the State 
taxes, and a sentiment was aroused, by reason of 
which, in a few years, a very large portion of the per- 
sonal property so assessed dropped from the rolls, and 
the former condition of affairs now exists. This would 
have been impossible had there been any provision for 
the equalization of personal property, either in the 
county or in the State. 

We believe that such a provision will go far toward 
compelling the assessors throughout the State to place 
upon the rolls personal property in the different locali- 
ties. 

LisTING BILLs. 

A favorite plan with those who believe in the taxa- 
tion of all personal property has been what is known 
as a “listing bill,”’ requiring each person to state, under 
oath,the nature and character of his personal property: 
Some of these provisions have been exceedingly 
minute, requiring the most careful statement of every 
item of personal property owned or held by the person 
making the statement. A wide difference of opinion 
exists in the States where this plan has been adopted, 
as to whether or not it has been successful; it being 
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claimed by its advocates that it has been effective in 
bringing to light a large amount of personal property 
which has been placed upon the assessment-rolls, while 
its opponents declare that but little, if any thing, in 
the way of good results, has followed its enactment 
and enforcement. 

Two very serious objections exist. One has been 
already discussed, with reference to an income tax, 
upon the ground that it is inquisitorial and not to be 
tolerated by the citizens. The other, that it tends to 
lying and perjury, and puts a premium on perjury and 
a penalty on integrity. It is not believed that the 
benefits to be derived from such a system would 
counterbalance the objections made, and we have not 
therefore embodied its provisions in the preserit bill, 
believing that public sentiment as a whole is opposed 
to such an innovation, and that the ends may be sub- 
stantially gained by a more effective administration of 
the law which the bill herewith reported contemplates. 


LACK OF OFFICIAL SUPERVISION. 


Still another and serious difficulty has been the want 
of any supervision whatever over local assessors. 

No power exists at present in any body of the govern- 
ment to supervise in any way the action of local as- 
sessors, Which is frequently arbitrary and unjust. The 
board of State assessors under the present prcvisions 
of the statute has never had sufficient power to enable 
it to enforce its advice or recommendations. It has 
been, in fact, except so far as it has power to equalize 
the assessments of the counties for the State tax and to 
determine questions of equalization in the counties, 
absolutely powerless and only able to act in an advisory 
capacity. Very many useful and valuable suggestions 
will be found in its reports to the Legislature, indicat- 
ing clearly that many of the members of this body 
grasped the necessities of the situation, and were alive 
to the methods which could have been usefully and 
profitably employed in the administration of the laws 
relating to taxation and assessment. As they were 
however entirely without power or authority, these 
recommendations have gone for naught and been 
ignored by the local assessors as well as the Legislature. 

A strong central body can do much to correct and 
remedy this evil, and it is confidently urged thata 
thorough and complete system of supervision by a com- 
petent and authorized board, will to a very great ex- 
tent, by an energetic administration of the present 
laws, prevent very many of the existing abuses and re- 
sult in the enforcement of very salutary provisions 
now neglected or ignored. 

Upon this subject again the State assessors have 
spoken in their report for 1877. They say: ‘ After an 
experience of more than three years in the matter of 
assessment and taxation, and some knowledge acquired 
from such experience, and considerable reflection on 
the subject, we have become satisfied that wisdom 
points to the creation of a State department of assess- 
ment and taxation, with its principal office at Albany, 
organized similarly to the tax department of the city 
of New York, this department to have all the powers 
and discharge all the duties now given to and imposed 
upon the State asse ssors, and such other powers and 
duties as the Legislature may deem proper to grant 
and impose relating to local assessors, assessment of 
corporations and associations organized under the laws 
of this State or doing business therein. This depart- 
ment can be made the effective head of the assessing 
power of the State, and with ample power to make 
rules and regulations for the government and control 
of local assessors in the discharge of their duties, and 
for removal for incompetency, neglect of duty and 
violation of the rules and regulations of the depart- 
ment, or of any statute relating to assessments, and 
have such other powers relative to the assessment, 








equalization and collection of taxes as may be thought 
proper.” 

The lack of some central bureau has not only led to 
and allowed many errors and abuses, but has enabled 
many professional tax-dodgers to avoid assessment by 
changing their residence from one locality to another 
withont let or hindrance, and enabled interested par- 
ties to deceive and impose upon local assessors, as in a 
neighboring city where assessors were advised that the 
present statute exempted corporations from State as 
well as local taxation, and in the absence of any body 
or board having jurisdiction succeeded in obtaining 
the amount to be stricken from the roll. It seems 
only necessary to state this fact as the most complete 
argument in favor of careful supervision and control 
by competent authority of all matters relating to as- 
sessment and taxation. 


TAXATION OF MORTGAGES. 


The system of deduction for debts upon personal 
property, incorporated in our statutes, has for a long 
time been. considered an argument for a similar deduc- 
tion in case of indebtedness upon real estate, coupled 
as it is with the claim that taxation of both the real es- 
tate and of the mortgage upon it is double taxation. In 
some States a plan has been adopted by which the inter- 
est of the person holding a mortgage is treated as land 
to the extent of that interest, and assessed as land in the 
tax district where the mortgaged property is situated, 
and the amount of the mortgage so taxed is deducted 
from the value of the property, the balance only being 
assessed to the owner. This results in but a single assess- 
ment, and in the division of the tax between the mort- 
gagor and mortgagee. As in many other cases, 
wide differences of opinion exist with regard to its 
practical effect, it being claimed that in any event the 
holder of the mortgage pays the tax. It would seem 
that in case the deduction is allowed for personal prop- 
erty, a very strong argument is made in favor of alike 
deduction on account ofindebtedness for real estate, 
particularly as in the latter case the indebtedness can 
be reached and taxed so that the entire property pays 
its proportion of the burden, while as relates to per- 
sonal property in a majority of cases the amount of 
the debt deducted cannot be reached for assessment 
and taxation. Asthe matter of the taxation of mort- 
gage interest has been considered from time to time 
by the Legislature and no action taken, we have made 
no provision relative thereto in the proposed bill. 


LocaL OPTION. 


The plan by which each locality shall determine the 
property upon which it shall levy its assessment for 
purposes of taxation has received a very great degree 
of attention, and is urged strongly upon the ground 
that local option should be allowed in this as in many 
other matters pertaining to governmental control. 
This theory allows a locality or municipality to deter- 
mine whether all the taxes for local purposes shall be 
raised upon real estate alone or upon personal property 
alone, or upon real and personal property together, or 
substantially in any other method the local authority 
may determine. Whatever may be the merits of thi8 
plan, it is quite clear that it would necessarily result in 
throwing the entire burden of taxation upon the real 
estate of localities adopting it, and eventually through- 
out the State, since there would at once arise a sharp 
competition between different portions of this State, 
under which personal property which is so readily 
movable would be at once entirely relieved from taxa- 
tion, and a premium would be placed upon efforts to 
dodge such tax by inducing its holders to fix their res- 
idence in such localities as entirely relieve personal 
property from taxation. In this way an unseemly con- 
test between different portions of the State would nec- 








108 








THE ALBANY LAW JOURNAL. 








essarily arise, and we are unable to see that any sub- 
stantial benefits would be acquired. If the sentiment 
of the people of the State is in favor of the taxation of 
real property alone and exemption of all personal 
property therefrom, there should be no hesitation in 
openly avowing that view, and framing a statute in 
accordance with it. It should not be accomplished by 
indirection through local option. 


EXEMPTIONS. 


One of the serious difficulties in connection with tax- 
ation has been the large number of exemptions and 
the liberal manner in which they have been construed. 
We have endeavored to limit these exemptions to such 
as seem entitled to favorable consideration for good 
cause. 

Upon the vexed question of taxation of deposits in 
savings banks we find the present statute in a very un- 
certain condition, since in a recent decision three of 
the judges of the Court of Appeals held such deposits 
were taxable, while four declined to express an opin- 
ion. 

Since institutions for savings are intended for the 
poorer classes, to encourage economy, it would seem 
that a small su n deposited in a savings bank, such as 
would not ordinarily be reached by an assessor upon 
the taxation of personal property, should not be as- 
sessed, while on the other hand, a savings bank should 
not be used as an institution where moneys can be hid- 
den for the purpose of escaping taxation. We there- 
fore recommend that deposits shall not be taxed against 
the depositors up to $1,000, and beyond that sum shall 
be taxable, and for that purpose require every savings 
bank to make statement of all deposits exceeding that 
amount. If deposits are to be encouraged and savings 
institutions are to be favored, then the savings bank 
should not be taxed upon the whole amount of its de- 
posits, but no good reason exists why it should not con- 
tribute to the support of the government so far as its 
surplus is concerned, which should be taxable as any 
other property. 


TAXATION OF CORPORATIONS. 


By the Revised Statutes corporations are to be as- 
sessed upon their capital stock actually paid in and se- 
cured to be paid in, excepting therefrom the sums paid 
for real estate. 

As to banks, State and National, the assessment is 
made upon the actual value of each share of capital 
stock asagainst the stockholder, first deducting the 
value of the real estate of the bank. This tax is prac- 
tically deducted from the dividends and is paid by the 
bank, the tax being assessed at the place where the 
business of the bank is carried on. Much complaint is 
made, and with apparent justice, by banking corpora- 
tions that under this provision they pay more than 
their proportion of the tax as compared with other cor- 
porations. If so, it arises from the fact that other cor- 
porations are not assessed as required by law, and that 
the machinery for the assessment and collection of the 
tax upon banks is more efficient than that as to other 
corporate bodies. If tiis be so, it is desirable to apply 
that machinery to the collection of all taxes against 
corporations which are assessed by local officers, and 
such is the method proposed by the accompanying bill. 


Division or Tax Districts AMONG ASSESSORS. 


A great source of wrong and injustice in the assess- 
ment of property has been the authority given asses- 
sors to divide their towns and wards into separate tax 
districts, the result of which has been that the assess- 
ments in many localities have substantially been made 
by a single assessor to whom the district has been as- 
signed, the other assessors knowing little or nothing 
of the value of the property in thedistrict. This hag 








resulted in some instances, as appears by reports of the 
State assessors, based upon the examinations of local 
assessors, in a different rule for the valuation of prop- 
erty by each of the three assessors, so that the same 
class of property in a tax district has been assessed in 
the three subdivisions at a different percentage of its 
value. If three assessors are to be elected and dis- 
charge the duties of the office, they should act asa 
board, and in concert, and nothing but evil can result 
from allowing one assessor to discharge the duties of 
the entire board. 


EQUALIZATION OF TAXES IN THE SEVERAL Covun- 
TIES. 

Much dissatisfaction has existed for a long period of 
time, and with very good reason, with regard to the 
method of equalization by the board of supervisors of 
each county between the towns and cities of the 
county. It is justly charged that the board of super- 
visors has not always acted in a judicial or judicious 
manner, but has been frequently swayed by passion, 
prejudice, political influence, self-interest and major- 
ity combinations, so that the burden of taxation has 


| been unfairly and unequally distributed between the 


different towns and cities. This is a matter well known 
to every person who bas had any practical experience 
in this connection, and has come to be a matter of 
public notoriety demanding attention and correction. 

For the purpose of avoiding this injustice it is rec- 
ommended that the final determination of the matter 
aus to the equalization between the several towns and 
counties be made by one of the State assessors, as an 
impartial arbitrator between local interests, and to 
that end it is proposed that all the assessors and su- 
pervisors in the county shall meet at a stated time for 
the purpose of equalization of the rolls, the meeting to 
be presided over by a State assessor who, in case of 
disagreement, shall determine, subject to appeal to the 
State board, how the personal as well as real shall be 
equalized. 

TAX SALEs. 


A decided disposition has existed on the part of a 
large number of counties in the State in favor of a lo- 
cal system of tax sales, whereby they could be relieved 
from the necessity four reporting unpaid non-resident 
taxes to the comptroller. It is also for the interest of 
the State that it should be relieved from assuming the 
burden of non-resident taxes, on behalf of the coun- 
ties, as is the case under the present system, whereby 
the State credits the counties with all unpaid non- 
resident taxes. In deference to this view, provision 
has been made for sales by the comptroller of lands 
situated in the counties included in the Forest Pre- 
serve only. This is for the reason that it has been 
deemed desirable that the State should acquire so 
much land as possible for public purposes in the coun- 
ties thus designated, including the Adirondack and 
Catskill region. This matter should be therefore un- 
der the supervision and control of a State officer. In 
the other counties of the State it is exceedingly desira- 
ble that the property should be sold to the highest bid- 
der, and so disposed of that the taxes may be paid 
without further trouble or expense to the county or 
State. The experiment of local tax sales has given ex- 
cellent results, brought about prompt payment of 
taxes and speedy redemption from sales. It will tend 
to greatly simplify the work of the comptroller’s office, 
and can be efficiently administered by the county 
treasurers. 


CANCELLATION OF TAXES AND REDEMPTION FROM 
SALES. 

A determined onslaught has been made upon the 

lands purchased by the State, particularly in the 

Adirondack region, by persons obtaining title to such 
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lands subsequent to the sale, who then make applica- 
tion for cancellation or redemption on the ground of 
some informality in the sale or illegality in the title, 
and very many thousands of acres of lands have 
thus been lost to the State, while the actual owners 
have received little benefit therefrom, the titles having 
fallen into the hands of those who obtained them for 
speculative purposes. An attempt has been made to 
prevent this evil in a manner which we believe will be 
successful by allowing cancellation after sale, and re- 
demption from sale to be made only upon the applica- 
tion of some person who had an interest therein at the 
time of the sale of the lands, so that only the owner or 
a person interested in the title at the time the sale was 
made, can apply to the State for relief. 


GENERAL PROVISIONS AS TO TAX SALES. 


The statute relating to tax sales and redemption 
therefrom bas been much amended and has become 
very complicated. An effort has been made to simplify 
the provisions without materially changing them, and 
in this, as in many other respects, we have received 
most effective assistance from the office of the comp- 
troller, which we desire to fully recognize, and at the 
same time to express our obligation to all the State 
officers from whom we have had occasion to ask in- 
formation in connection with matters relating to as- 
sessment and taxation. 


Boarp OF TAX COMMISSIONERS. 


The increase of the number of State assessors from 
three to five has been agitated for a considerable time, 
and it is quite apparent, that with the enlarged powers 
by the act proposed, three men will be unable to per- 
form the duties of the office, and provision is there- 
fore made for five State assessors, One to be appointed 
from each judicial department, retaining those now in 
office in that position, and furthermore that the five 
assessors, with the comptroller as chairman of the 
body, shall constitute a board of tax commissioners, 
to whom supervisory powers are given with relation 
to all matters of assessment and taxation; among 
other things, authorizing the board to appraise the 
property of all transportation and transmission corpo- 
rations within the State, fixing the value in each tax 
district and certifying the amount so fixed to the local 
assessors, Who must place the valuation so made upon 
the property on the assessment-roll. This, it is ex- 
pected, will prevent the gross inequality of assessment 
of corporations running through different towns hay- 
ing different boards of assessors. There has heretofore 
been great variance in the assessment of this class of 
property, in some instances a railroad corporation 
having been assessed five or six times the amount in 
one tax district at which its value has been fixed in an- 
other, the property in both being of substantially the 
same character and value. In this regard a well- 
established precedent is fellowed. A late writer on 
this subject states: “ Twenty-two Commonwealths 
have broken away from the original custom so far as 
to have the railroad property assessed for State pur- 
poses, not by local officials, but by a special board.” 


ORGANIZATION AND FRANCHISE TAX Upon Corpo- 
RATIONS. 

In 1880 an act was passed for the purpose of taxing 
corporations for the privilege of exercising their fran- 
chises and exempting them from all other taxation for 
State purposes. This has been found a valuable source 
of revenue; so much so that it has been urged that a 
sufficient sum can be vealized from this and other sour- 
ces to avoid all direct taxes for State revenue. It seems 
to have been overlooked by the advocates of this sys- 
tem that to increase the tax upon corporations to a 
sufficient sum for this purpose will necessitate their ex- 





emption from all local taxation, as is done in Pennsyl- 
vania,and the statement of that proposition would 
seem to carry with it its own refutation. We are not 
prepared to recommend such a change; and, on the 
other hand, it would seem that, iv view of the fact that 
the corporations must now bear their share of local 
taxation, and that the bill contains a provision by 
which they may be more effectively assessed for the 
full amount and value of their property, it would not 
beentirely just that the franchise tax should be ma- 
terially increased, if they are fairly assessed in the 
localities where they are taxable in the same manuer 
as other property. 

We believe that a very considerable increase can be 
obtained in the amount of the tax by the prevention of 
what is now unfair discrimination against corporations 
organized in this State. 

All corporations should pay the franchise tax upon 
business transacted in New York without reference to 
the place of their organization, and most certainly no 
distinction or discrimination should be made against 
our own corporations in favor of foreign corporations 
in that regard. 

A late decision of the United States Supreme Court 
(142 U.S. 237) authorizes such a tax to be imposed 
without objection on the score of constitutionality ; 
and we have therefore provided that foreign corpora- 
tions doing business in this State by way of transpor- 
tation or transmission shall pay the same sum upon 
their gross earnings within the State as is done by do- 
mestie corporations. This is not only just to our own 
corporations but equitable toward the State, and 
should be strictly enforced. 


TAXATION OF CORPORATE Bonps. 


One of the methods for the relief of realand personal 
property from taxation suggested by those who have 
made a study of this question is a tax upon corporate 
bonds, to be collected through the corporation upon 
the theory that the bonds issued by a corporation con- 
stitute part of its capital. It is doubtless true that in 
many instances almost the entire capital of a corpora- 
tion consists in money borrowed upon its bonds, and 
in theory but little difference can exist between 
moneys invested in a corporation by the stockholders 
for which stock is issued, and money loaned to a cor- 
poration for which corporate bonds are issued. Buta 
very serious objection presents itself to the taxation 
of corporate bonds within this State, in that it is im- 
possible to reach the bonds of corporations organized 
outside the State by any act which could be framed, 
and also impossible to reach bonds of corporations or- 
ganized in the State, which may be held by residents 
outside the State. A tax of that kind would there- 
fore discriminate against corporations organized 
within this State, and tend still farther to encourage 
the organization of corporations in neighboring States, 
and would be unfair also toward the bondholders re- 
siding in this State, who would be obliged to pay a tax 
upon their investments, while a bondholder living in 
an adjoining State would, under the decisions of the 
United States Supreme Courts receive the full amount 
of his interest free from taxation. Moreover, all cor- 
porate bonds are now taxable to the owners as personal 
property. For these reasons we have concluded that 
it would be unwise to adopt this suggestion. 


FOREIGN BANKERS. 


It is notorious that fora number of years foreign 
bankers carrying on business in this State have evaded 
the provisions of the statutes under various pretexts. 
The comptroller some time since suggested a statute 
so drawn as to prevent this abuse. We have substan- 
tially embodied its provisions in this revision as an aid 
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in procuring satisfactory reports from and full taxa- 
tion of foreigu bankers. 


‘TAXABLE TRANSFERS. 


But slight changes have been made in the act of 1892, 
formerly known as the Collateral Inheritance Law, 
relating to taxable trausfers, except as to phraseology 
and method of collection, save in the single instance of 
exemptions, and upon this point we quote the language 
of Comptroller Myers before the joint tax committee 
of the Senate and Assembly. He says: ** When the Col- 
lateral Inheritance Tax Law was passed it provided for 
a tax of five percent on legacies to collateral heirs and 
strangers. Under such a system there might be some 
excuse for exempting religious and charitable institu- 
tions from taxes and preferripg them to strangers in 
blood. Now the tax has been extended to direct in- 
heritance. Not only is it most incongruous and un- 
just that ‘colleges, charities and churches should be 
preferred by law to a decedent’s own sons and daugh- 
ters, but such a provision greatly increases the com- 
plexity of the law and adds to the difficulty of collec- 
tion, besides causing an immense loss of revenue to the 
State.” 

In accordance with this view we have restricted ex- 
emptions so that no institution or corporation is more 
favored under this law than the widow or child of the 
decedent. 

PROCEDURE. 


We have drafted a separate article for procedure in 
the courts for the enforcement of the different pro- 
visions of the law, in order that where any resort to 
legal procedure is necessary, the method may be readily 
ascertained by a single reference as being more satis- 
factory and convenient than an examination of the en- 
tire act for that purpose. 

In this matter, and in all others connected with this 
subject, we desire to express our obligations to Messrs. 
Magone and Linson, of the statutory revision com- 
mission, who have rendered valuable assistance as to 
the entire act, by way of suggestion, advice and criti- 
cism, aud have materially aided in the preparation and 
revision of the bill. 


ADMINISTRATION OF TAX LAw. 


No statute, however carefully drawn, can be effect- 
ive unless well administered, while statutes which 
have grown up from time to timeas the necessity of 
the case seemed to demand, and without especial refer- 
ence to each other, muy be successfully executed by 
competent and efficient authority. As au illustration 
of the latter proposition we call attention to the 
statutes relating to the taxation of corporations, which, 
with the law relating to tuxable transfers, has been 
administered in a most admirable way through the 
office of the comptroller. The result of our inquiry 
and investigation in this matter leads us to the opinion 
that one of the serious difficulties encountered in the 
administration of the tax laws is the lack of necessary 
aud proper appropriations for vigorous prosecution of 
inquiries relating to taxable property in order that it 
may be placed upon the assessment-rolls, and we feel 
constrained to add that the policy of the State in this 
regard should bea liberal one, since collection of its 
revenue is one of its important functions, and the ap- 
propriation therefor should be made with a view to 
enable the department having it in charge to fully and 
thoroughly discharge its duty. Such a course will not 
only promote the collection of revenue, but tend to 
equality in taxation by enabling proper efforts to be 
made to ascertain and subject to taxation all property 
liable thereto. 

CONCLUSION. 


In conclusion we bave to reiterate the fact that 


scarcely a single method of assessment and taxation is 





free from adverse criticism, and that in the light of the 
experience of centuries, very few even of the general 
principles are fully and satisfactorily settled, while 
bitter controversies arise with regard to apparently 
the most simple questions and are waged with vigor 
and ability as to matters both of substance and admin- 
istration, as well on the most trivial as on vital points. 

We have confined ourselves to an attempt to remedy 
the evils conceded to exist, by such enactments as 
would be most likely to accomplish that purpose, and 
largely to provisions for more effective administration, 
and have endeavored to avoid innovation and experi- 
ment, believing it unwise to trust too far to theory 
upon which no light has been thrown by experience, 
and have preferred to follow the beaten path where it 
has led to reasonably satisfactory results, rather than 
to follow theories into byways and hedges, where we 
may be involved in confusion and difficulties. 

We again insist upon the proposition stated at the 
outset, that the present system of taxation is unfair, 
unjust and inequitable, particularly that relating to the 
assessment of personal property, and that one of two 
courses must be adopted in order that there may be 
any marked improvement. Either substantially all 
personal property must be reached and subjected to 
assessment, or personal property should be entirely ex- 
empt. We believe from this conclusion there can be 
no reasonable ground for dissent. Inany event, if im- 
provement is to be had there must be provided a strong 
centralized administration, which shall have full power 
to correct abuses, prevent inequality and stringently 
enforce the laws relating to assessment and taxation. 

All of which is respectfully submitted. 
C. A. COLLIN. 

J. NEWTON FIERO. 
cainteninneneligimminciinienih 
INJUNCTION—RESTRAINING ACTION IN AN- 
OTHER STATE—CONFLICT OF LAWS. 
ALABAMA SUPREME COURT, DEC. 30, 1892. 
ALLEN V. BUCHANAN. 

Where plaintiff and defendant are both citizens of Alabama, 
a court of equity of that State has power, by judgment in 
personam, to restrain defendant from further prosecuting 
an action by attachment and garnishment in a court of 
Louisiana to reach money due plaintiff in that State, 
which, under the laws of Alabama, is exempt from legal 
process, but which is not exempt in Louisiana. 


Lune & White, for appellants. 
Noble & Smithson, for appellee. 


McCLELLAN, J. The bill in this case is filed by W. 
R. Buchanan, who isa resident citizen of Alabama, 
against Claude A. Allen, William Redd, and H. Lee 
Brown, who are also resident citizens of this State, 
doing ‘business as partners under the firm name of 
Allen, Redd & Co., and against the Traders’ Insurance 
Company of New Orleans, which is alleged to bea 
citizen of the State of Louisiana. Its purpose is to re- 
strain the prosecution of a suit by said Allen, Redd & 
Co. inacivil court of the parish of Orleans, in the State 
of Louisiana, against the complainant, the object of 
which is to collect from said insurance company certain 
$600 which said company owes complainaut; the com- 
pany being also before that court by process analogous 
toa summons in garnishment under our laws. The 
abstract equity of the present bill is rested on the fact 
that the fund thus sought to be subjected to the debt 
of Allen, Redd & Co. is exempted to the complainant 
under the laws of Alabama, where all the parties re- 
side, and is so claimed in the bill; and it is moreover 


| averred that, prior to the institution of the proceed- 
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ing in Louisiana, Allen, Redd & Co. sued said Bu. 
chanan on the same cause of action in this State, and 
summoned said insurance company to answer whether 
and in what sum it was indebted to the defendant in 
that action; that the garnishee appeared, and an 
swered indebtedness in the sum of $600; that there- 
upon the defendant claimed the same as exempted to 
him; and that, plaintiffs having failed to contest said 
claim of exemption, the Birmingham City Court, in 
which the case was pending, ‘‘adjudged thas com- 
plainant was entitled to the amount so due as exempt, 
and discharged the same from said garnishment.” 
This is the fund which is now involved iu the procced- 
ing in Louisiana. 

it cannot be doubted that on the averments of the 
bill the complainant is legally and equitably entitled 
to the fund. Under the laws of Alabama, be has the 
same right to demand and receive the sum due him 
from the insurance company, as against Allen, Redd & 
Co., as if they had no claim whatever against him. 
Nor is it material what effect, or whether any effect, 
is accorded to the judgment of the City Court of Bir- 
mingbam, discharging the garnishee and holding this 
money to be exempted to Buchanan, the defendant in 
that suit and the complainant here. If there had been 
no previous suit involving the question of exemption, 
and no attempt to adjudicate that question, in the 
courts of Alabama, the complainant, on the facts he 
avers, would be and is still entitled, under our laws, to 
this fund, over any claim Allen, Redd & Co. can have 
to it, if the averments of the bill as to complainant’s 
not having waived his exemptions against their debt 
be true. And the case may in this respect stand, on 
the averments of the bill, on the claim of exemption 
therein brought forward, wholly regardless of whether 
any previous claim had been advanced and adjudged 
in favor of complainant or not. Zelnicker v. Brigham, 
i4 Ala. 598. Complainant’s right to this money exists 
however only by force of the local law of Alabama, 
which has no extra-territorial operation, and which will 
not be enforced in the courts of Louisiana. But the 
fact that this legal right of his cannot be asserted in 
the courts of that State, since one jurisdiction does 
not enforce the exemption statutes of another, so far 
from militating against the equity of this bill, is es- 
sentially the basis of its equity. Lt can make no differ- 
ence, as respects the abstract rights of these parties in 
aud under the law of Alabama, whether they are cog- 
nizable in foreign courts or not. Whether so or not, 
they are the same here, and the parties are the more 
entitled to have them declared and effectuated here, 
so far as our courts are capable of declaring and effec- 
tuating them, because they cannot be asserted in the 
foreign court which is undertaking to deal with the 
subject-matter through its judgments infer parles, re- 
gardless of the rights of the parties under our laws. 
In other words, the complainant has aright to this 
mouey, which, though it is a legal right, he cannot as- 
sert in the forurn where the respondents are seeking 
to foreclose it, and where it will be foreclosed, unless 
he can invoke the powers of the Chancery Court to re- 
strain their efforts to that end. This being his only 
remedy to effectuate his legal rights, the demurrers to 
the bill, which go upon the ground that complainant 
has an adequate remedy at law, were properly over- 
ruled. 

The main question presented on this appeal however 
is as to the power of the Court of Chancery ef one State, 
having Jurisdiction of the parties, to grant relief inter 
parles in respect of a matter which is situated beyond 
the territorial jurisdiction of the court, in another 
State or country. The authorities overwhelmingly sup- 
port such jurisdiction. Mr. Pomeroy, upon this sub- 
ject, says: ‘“ Where the subject-matter is situated 
within another State or country, but the parties are 





within the jurisdiction of the court, any suit may be 
maintained and remedy granted which directly affect 
and operate upon the person of the defendant, and 
not upon the subject-matter, although the subject- 
matter is referred to in the decree, and the defendant 
is ordered to do or to refrain from certain acts toward 
it, and it is thus ultimately, but indirectly, affected by 
the relief granted. As examples of this rule, suits for 
specific performance of contracts, for the enforcement 
of express or implied trusts, for relief on the ground of 
fraud, actual or constructive, for the final accounting 
and settlement of a partnership, and the like, may be 
brought in any State where jurisdiction of the defend- 
aut’s person is obtained, although the land or other 
subject-matter is situated in another State, or even in 
a foreign country.”’ 3 Pom. Eq. Jur., § 1318. And 
Judge Story says: “In general, the fact that the prop- 
erty is not within the jurisdiction constitutes no bar 
to a proceeding in a court of equity, if the person is 
within the jurisdiction, fora court of equity acts upon 
the person; or to use the appropriate phrase, cequitas 
cegit in personam.” Story Eq. Pl., § 489. And to like 
effect are the following adjudged cases: Penn v. Lord 
Baltimore, 1 Ves. Sr. 444; Guild v. Guild, 16 Ala. 121; 
Meee v. Sweeney, 84 Cal. 100; Montgomery v. U.S., 
36 Fed. Rep. 4; Davis v. Morriss, 76 Va. 21; Carver v. 
Peck, 131 Mass. 292; Bethell v. Bethell, 92 Ind. 318; 
Baker v. Rockabrand, 118 Ill. 365; Johnson v. Gibson, 
116 id. 294; Poindexter v. Burwell, 82 Va. 506—among 
many others cited in note to section 1318, Pom. Eq. 
Jur. 

And go long as the relief soughé may be worked out 
directly on the person of the defendant, and indirectly 
through his person on property ina foreign jurisdic- 
tion, it is immateria) what form the decree assumes — 
whether it is affirmative or negative in its effect, 
whether it commands an act to be done, as, for in- 
stance, the execution of a conveyance, or restrains the 
doing of an act, as, for instance, the alienation of prop- 
erty, the institution or prosecution of suits in other 
States, and the like. Thus it is said by Judge Story, 
after declaring that nothing can be clearer than the 
proposition that the courts of one country cannot exer- 
cise any control of those of another: * But, although 
the courts of one country have no authority to stay 
proceedings in the courts of another, they have an un- 
doubted authority to control all persons and things 
within their territorial limits. When therefore both 
parties to a suit in a foreign country are resident 
within the territorial limits of another country, the 
courts of equity in the latter may act fm personam upon 
these parties, and direct them, by injunction, to pro- 
ceed no furtherin such suit. In such case these courts 
uct upon acknowledged principles of public law in re- 
gard to jurisdiction. They do not pretend to direct or 
control the foreign court, but, without regard to the 
situation of the subject-matter of the dispute, they 
consider the equities between the parties, and decree 
in personam according to those equities, and enforce 
obedience to their decrees by process in personam.”’ 
2 Story Eq. Jur., $899. And the same doctrine is an- 
nounced by Mr. High, whoin conclusion says: ‘ While 
therefore the court will assume no control over the 
course of the proceedings in the foreign tribunal, it 
may and willinterfere to prevent those who are amen- 
able to its own process from instituting or carrying on 
suits in other States which will result in injury and 
fraud. Thus, where a creditor and debtor are both 
citizens in and residents of the same State, and the 
creditor institutes an action of attachment and gar- 
nishee proceedings in another State to reach credits 
due the debtor there, and which would have been ex- 
empt from attachment or legal process under the laws 
of the State where parties are domiciled [which is pre- 
cisely the case at bar], the creditor may be enjoined 
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from further prosecuting his action in the foreign State ; 
it being regarded as an effort to evade the laws of his 
domicile.” 1 High Inj., $8 103-107. These texts are 
amply sustained by the following adjudged cases, some 
of which are on all fours with this case in their facts, 
while the others are strictly analogous: Keyser v. Rice, 
47 Md. 203; Snook v. Snetzer, 25 Ohio St. 516; Pickett 
v. Ferguson, 45 Ark. 177; Manuf. Co, v. Worster, 23 
N. H. 470; Vermont & C. R. Co. v. Vermont C. R. Co., 
46 Vt. 792; Dehon v. Foster, 4 Allen, 545; Proctor v. 
Bank, 152 Mass. 223; Cunningham v. Butler, 142 id. 47; 
56 Am. Rep. 657, and notes, 663-665; Wilson v. Joseph, 
107 Ind. 490. 

Some decided cases maintain the contrary doctrine. 
Our attention has been called to three of these, namely, 
Mead v. Merritt, 2 Paige, 402: Williams v. Ayrault, 31 
Barb. 364; Peck v. Jenness, 7 How. 612. These cases 
appear to have followed the reasoning and judgment 
of Lord Eldon in Kennedy v. Earl of Cassilis, 2 Swanst. 
313, which has ceased to be authority in England; the 
power of the Chancery Court to restrain persons of 
whom it bas jurisdiction from the prosecution of suits 
in foreign countries being now recognized and estab- 
lished in that country. 1 High Inj., § 103. Moreover, 
what was said by the Supreme Court of the United 
States in Peck v. Jenness, supra, was a dictum, inas- 
much as the lack of power ina Federal court to restrain 
parties in the prosecution of suits in State courts, 
which was the question considered and decided, re- 
sults from, and is properly ascribed in that case to, the 
provision of the Judiciary Act of 1795, which expressly 
declares that a writ of injunction shall not be granted 
by a court of the United States to stay proceedings in 
any court of a State. The general doctrine invoked in 
this case, that the courts of one State may enjoin par- 
ties personally within their jurisdiction from prosecut- 
ing suits in the courts of another State, is now fully 
recognized by the Supreme Court of the United States, 
and held to be constitutional. Cole v. Cunningham, 
133 U. 8. 107. 

We hold, in accord with the overwhelming weight of 
authority, and with what we regard as the sounder 
reasoning, that the Chancery Courts of this State have 
the power invoked by the present bill, and that the 
bill makes a proper case for its exercise. 

The decree overruling the demurrer is affirmed. 

—_——_ 
NEW YORK COURT OF APPEALS AB- 
STRACTS. 


APPEAL—DISMISSAL. Usury.—(1) An appeal from 
an order directing a new trial will be dismissed when 
“a stipulation is not given that, in event of affirmance, 
judgment absolute may be taken as required by the 
Code of Civil Procedure, section 191. (2) The fact, in 
rebuttal of the defense of usury, that some interest 
was lost on the money loaned by withdrawing it from 
the savings bank, is of no force when the loan is made 
for no defined term of credit, but was payable pres- 
ently, and might have been demanded at once, or suf- 
fered to run for years, drawing all the time the usuri- 
ous rate. Nov. 29, 1892. Inre Valentine’s Estate. In 
re Gillespie. Opinion by Finch, J. 18 N. Y. Supp. 492, 
affirmed. 

ASSIGNMENT FOR BENEFIT OF CREDITORS—PREFER- 
eNcES.—T he firm of M. & N., as successors of M. & H., 
assumed a debt due from M. & H. to one.J., and gave 
H., the retiring partner, a note us security for the debt 
to J. Afterward M. & N. made an assignment for the 
benefit of creditors, in which the note given to H. was 
preferred. The preference however as stated in the in- 
ventory was on a note given by M.& H.to J. Held, 
that the preference was not fraudulent. Dec. 23, 1892. 
Smith v. Smith. Opinion by Gray, J. 14 N. Y. Supp. 
461, affirmed. 





ATTORNEY AND CLIENT—LIEN ON JUDGMENT FOR 
FEES—SETTLEMENT BY PARTLES—FEES ALLOWABLE BY 
courtT.—(1) A settlement by defendant with plaintiff 
fora judgment obtained against him for an amount 
much less than the judgment does not affect the lien 
for fees of plaintiff's attorney, where plaintiff at once 
left the State without informing his attorney of the 
settlement or providing for the payment of such fees. 
4N. Y. Supp. 579, affirmed. (2) Ona motion to vacate 
a settlement of a judgment which was made between 
the parties without providing for the payment of the 
attorney fees the court can allow only taxable fees, 
whether there was acontract for a larger fee or not. 
Nov. 29, 1892. Bailey v. Murphy. Opinion by 
Finch, J. 

CRIMINAL LAW — MURDER — INDICTMENT — EXPERT 
EVIDENCE—-OPINION—ERROR — INSTRUCTIONS.—(1) In 
atrial for murder the counts in the indictment charged 
the accused with having killed decedent: First, by 
means unknown; second, while engaged in an attempt 
to commit rape on her person. Held, that the indict- 
ment was sufficient, and that there was no error in not 
compelling the prosecution to elect on which of said 
counts it would proceed. (2) Where the prosecution is 
based wholly on facts of acircumstantial naquire, and 
an expert witness is allowed to state his opinion as to 
what may have caused certain marks upon defendant's 
cheeks, which, if made by deceased, would be ma- 
terial against defendant, this is fatal error. (3) In re- 
fusing to charge the jury that mere probability, how- 
ever strong, Was not suflicient to warrant a conviction, 
and charging that probabilities were what they had to 
deal with in matters of circumstantial evidence, the 
court did not err, it being evident from other portions 
of che charge that the judge did not mean that mere 
probability, separated from every thing else in the case, 
and ignoring all other rules of circumstantial evidence, 
was sufficient to convict. Nov. 29, 1892. People v. 
Wright. Opinion Per Curiam. 

EvipENCE—BOOKS OF ACCOUNT.—In an action against 
the administratrix of plaintiff's agent for an account- 
ing, acash account kept by decedent with plaintiff, in 
no way referring or relating to other accounts in evi- 
dence and not kept in the same book, is not evidence 
in defendant’s favor. Nov. 29, 1892. Doolittle v. 
Stone. Opinion by Finch, J. 8 N. Y. Supp. 605, af- 
firmed. 

GIPTS—INTER VIVOS—BANK DEPOSIT~EVIDENCE.— 
A deposit in a bank in the name of “ Julia Cody, or 
daughter Bridget Bolin,” and possession of the bank 
book by the daughter, and the fact that the mother 
was infirm and dependent on the daughter, do not 
show agiftof the fund in the bank to the daughter, 
without some evidence of the mother’s intent to give 
the fund and of delivery thereof. There were no 
words of gift, and the receipt and holding of the pass 
book were consistent with a mere custody or agency. 
The law never presumes agift. To constitute a valid 
gift there must have been the intent to give and a de- 
livery of the thing. ‘The evidence must show that the 
donor intended to divest herself of the possession of 
her property, and it should be inconsistent with any 
other intention or purpose. Nov. 29, 1892. Jn re 
Bolin. Opiniou by Gray, J. 20 N. Y. Supp. 16, af- 
tirmed. 


WILL—PROBATE—JURISDICTION OF SURROGATE.— 
Under the Code of Civil Procedure, sections 2624-2626, 
providing that where any party in a probate proceed- 
ing expressly puts in issue the validity, construction 
or effect of any disposition of personal property con- 
tained in the will, the surrogate shall determine such 
question, he cannot determine questions of title to 





property bequeathed, where it is claimed adversely to 
| the estate of the testator. Consent of the parties to 





THE ALBANY LAW JOURNAL. 


113 











have such questions determined by the surrogate does 
not give jurisdiction or estop an assenting party from 
raising the question of jurisdiction. Nov. 29, 1892. Jn 
ve Walker's Will. Opinion by Maynard, J. 


—_—- 


ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 

BILL OF LADING—VARYING BY PAROL EVIDENCE.— 
Resort cannot be had to a prior parol agreement to add 
or vary, in behalf of the shipper, the terms of a special 
contract contained in a bill of lading accepted and 
signed by him before the goods were shipped, it not 
appearing that his signing was the result of fraud or 
mistake. The contract, assigned, must be taken as the 
final repository and sole evidence of the agreement be* 
tween the parties, and any limitations in it not incon- 
sistent with the law are binding upon the shipper. 
Code, § 2068; Porter Bills Lad., § 64 et sey.; 2 Ror. R. 
(ed. 1884) 1523; Huteh. Carr., §$§ 126, 128; 2 Beach Ky. 
Law, $$ 962, 963; 2 Am. & Eng. Enc. Law, 228; Rail- 
way Co. v. Cleary, 77 Mo. 634; Snow v. Railway Co., 
109 Ind. 422; Railway Co. v. Weakly, 50 Ark. 397; 7 
Am. St. Rep. 104, and note, 117; Railway Co. v. Har- 
well, 91 Ala. 340; Pemberton v. Railroad Co., 104 Mass. 
144; Long v. Railroad Co., 50 N. Y. 76; Germania Fire 
Ins. Co. v. Railroad Co., 72 id. 90. In the ease of Pur- 
cell v. Express Co., 34 Ga. 315, relied upon by counsel 
for the defendant in error, no special contract bad 
been signed by the shipper; there was a mere receipt 
for the goods. In Bostwick v. Railroad Co., 45 N. Y. 
712, and other cases relied upon, the goods had been 
shipped or were beyond the control of the shipper be- 
fore the bill of lading was acecpted. In some of the 
cases, as in Hamilton v. Railroad Co., 96 N. C. 398, the 
damage was done or had its inception before such ac- 
ceptance. Here however no damage had accrued, and 
it wasin the power of the shipper, when this paper 
Was tendered him, to refuse to sign, and to reclaim his 
goods unless the contract was made to conform to the 
understanding which he claims was previously had 
with another agent of the defendant. By the written 
contract, as we have seen, no obligation was assumed 
by the defendant to keep the car iced after its depart- 
ure from Atlanta, and any liability for injury occur- 
ring beyond itsown terminus is expressly excluded. 
Whether, independently of contract, any duty may ex- 
ist on the part of a carrier to keep its cars iced in the 
transportation of freight of this kind, is aquestion we 
are not required in this case to decide. There was no 
evidence of any negligence in this respect upon the de- 
fendant’s line of railroad, and it was competent for 
the defendant to contract, as itdid in this instance, 
that for any damage not occurring on its own line it 
should not be held liable. A common carrier is not 
bound to issue a bill of lading for the transportation 
of freight beyond its terminus, and if it does so we see 
no reason why it may not stipulate,as a condition of 
the undertaking, that its liability shall extend only to 
injuries occurring upon its own line of railroad. Rail- 
road Co. v. Avant, 80 Ga. 195, (2)198; Hutch. Carr. 
(ed. 1891), § 149 bet seg. Ga. Sup. Ct., Oct. 24, 1892. 
Richmond & D. R. Co. v. Shomo. Opinion by Sim- 
mons, J. 


CRIMINAL LAW—INCEST—PROOF OF MARRIAGE.—A 
nuarriage celebrated by a justice of the peace outside 
of his county is valid, in the absence of any statute ex- 
pressly declaring void marriages not celebrated ac- 
cording to the statutory forms. It is insisted that there 
Was no marriage because the justice of the peace can- 
hot marry parties outside of his county; that when he 
went outside of his county he became but a private per- 
8on, not qualified to discharge any official act; that the 
indictment simply alleges that the defeudaut commit- 





ted incest by intermarrying with his niece; and the 
State having shown there was no marriage, the prose- 
cution falls to the ground. Without conceding the 
correctness of the proposition that a justice may not 
perform a valid marriage ceremony outside of his own 
county, we are of the opinion that the charge of incest 
is sufficiently proven te authorize and sustain the judg- 
ment rendered in this case. The crime of incest, 
though defined under our statute (Pen. Code, art. 529) 
to be the intermarrying or carnal knowledge of per- 
sons within the forbidden degrees, does not require 
proof of marriage to sustain it. But where the State 
proves either cohabitation (that is, living together as 
husband and wife) or carnal knowledge, the statute 
declares such proof shall be sufficient proof of defend- 
aunt’s guilt in all cases of incest, without the proof of 
marriage. Penal Code, art. 3382. So that when incest 
is charged in an indictment alleging intermarriage be- 
tween persons within the prohibited degrees, it may 
be proved by cohabitation, and defendant could not 
answer said charge by attacking the validity of the 
marriage, as he could in adultery or bigamy. While 
the statute on incest contemplated two classes of of- 
fenses, to-wit, those who lived together as husband 
and wife, and those having arnal knowledge without 
pretending to or claiming the relation of husband and 
wife, yet it was striking at the evil of carnal knowl- 
edge, with or without marriage, between persons 
within the prohibited degrees. In the case at bar 
the State fully made out the case of incest by proving 
the cobabitation of defendant with Carrie Budde, and 
the fact that the officer performing the ceremony may 
not have been authorized to act does not change the 
issue nor entitle defendant to an acquittal. Neither 
do we think that the fact of the officer being disquali- 
fied to act (if he was disqualified) rendered the muar- 
riage void. Weare aware the rule generally laid down 
by the authorities is that a marriage must be proved 
in all cases of bigamy, adultery and criminal conversa- 
tion. 2 Greenl. Ev., § 461; 2 Bish. Mar. & Div., § 1088. 
Yet all that can be required in any case is proof of a 
valid marriage, for a violation of which the parties 
thereto may be punished. In our opinion the record 
shows such marriage. Mr. Greenleaf, after a careful 
examination of all the decisions and law-writers, states 
the rule to be that marriage is a civil contract, to the 
validity of which the consent of parties able to con- 
tract. is all that isrequired by natural or public law; 
and though in most, if not all, the United States there 
ure statutes regulating the celebration of marriage 
rites, yet it is generally considered, when the State 
does not declare void marriages not celebrated in the 
prescribed way, or by certain magistrates or minis- 
ters, any marriage, regularly made according to the 
common law, would still bea valid marriage. 2 Greenl. 
Ev., $460; 1 Bish. Mar. & Div., §§ 49, 435; Meister v. 
Moore, 96 U.S. 82. In Hutchins v. Kimmell, 31 Mich. 
126, Cooley, J., in speaking of proof necessary in an ac- 
tion of criminal conversation to establish a foreign 
marriage, says: “Had the proposed marriage taken 
place in this State, evidence that a ceremony was per- 
formed with the apparent consent and cooperation of 
the parties would have sustained proof of marriage, 
though statutory regulations had not been complied 
with. Whatever be the form of the ceremony, or if 
there be no ceremony, if the parties agree presently to 
take each other for husband and wife, and from that 
time on live professedly in that relation, proof of these 
facts would be sufficient to constitute proof of a mar- 
riage binding on the parties, which would subject 
them to legal penalties for a disregard of its obliga- 
tions. This has been the settled doctrine of the Ameri- 
can courts, and the few cases of apparent dissent are 
borne down by the great weight of authority in favor 
of the rule stated.”” Mr. Cooley cites numerous au- 
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thorities to.sustain the rule, which we think is to be 
commended for its commonsense. Tested by this 
rule, we think that in this character of case there is 
sufficient evidence in the record to show a valid and 
binding marriage between defendant and Carrie 
Budde, had they not been within the prol:bited de- 
grees. There was not only a marriage ceremony in 
which the mutual consent to live together as husband 
and wife was publicly solemnized, but they did live 
together as such, and only separated on being indicted 
by the grand jury in 1891, and this, under all the au- 
thorities, is sufficient to prove a valid marriage. Tex. 
Ct. Crim. App., Oct. 26, 1892. Simonv. State. Opin- 
ion by Simkins, J. 


FASEMENT—PRESCRIPTION—USE OF ICE POND.—De- 
fendant's predecessor in title granted to complainant’s 
assignor the right to build a dam across a stream, and 
thereby overflow certain lands of the grantor, and to 
maintain a mill-race and to float logs in the pond. 
Afterward complainant built the dam, and leased the 
pond thus formed to a third person for the purpose of 
taking ice. Defendant and his predecessor in title ac- 
quiesced for fifteen years in the taking of the ice ac- 
cording to the terms of the lease, with knowledge of 
all the facts, and conveyed to an assignee of the lessee 
other land which he needed for the purpose of carry- 
ing on the ice business. Held, on a bill to quiet title, 
that complainant had obtained a prescriptive right to 
take ice on the pond. It may be considered as settled 
law in this State that the owner of the soil under the 
water is ordinarily the sole and exclusive owner of the 
ice forming upon such water, and that his riparian 
ownership of the bed of astream will carry with it the 
right to the ice forming upon the surface of such 
stream, as far as his riparian right to the soil extends. 
This doctrine is fully established in Lorman v. Ben- 
son, 8 Mich. 18; People’s Ice Co. v. Excelsior, 44 id. 
229; Clute v. Fisher, 65 id. 48; Bigelow v. Shaw, id. 341. 
We reaffirm the principle established by these cases. 
Under our view of this case, as it appears to us in the 
light of all the facts and circumstances surrounding it, 
we are not called upon to construe the Dexter deed, 
or to decide upon the extent of the right conveyed by 
it. The parties have themselves construed it, and, ex- 
cept when there has been mistake or fraud or conceal- 
meut of important facts, courts should not give a con- 
struction to a deed in direct conflict with that which 
the parties have themselves put upon it, especially 
after such construction has beenin force and assented 
to by all the parties for a period of time long enough 
to create prescriptive rights and equities under the 
statutory limitations of the State. And thisis so even 
when the terms employed in the deed are doubtful. 
When a water easement is granted in general or indefi- 
nite terms, rendering the construction doubtful, con- 
temporaneous acts of the parties, giving a practical 
construction to the grant, will be deemed to express 
their intention. Gould Waters, § 318a and cases cited; 
Mudge v. Salisbury, 110 N. Y. 413-417. Where the uni- 
form and continued acts of the parties for many years 
have placed a construction upon a contract or deed of 
conveyance, the court will give effect to the contract 
or deed as the parties themselves have construed it. 
Jobnson v. Gibson, 78 Ind. 282; Reissner v. Oxley, 80 
id. 580; Kingsland v. New York, 45 Hun, 198; Lyles 
v. Lescher, 108 Ind. 382. The same general doctrine is 
laid down in Fitzsimons v. Foley, 80 Mich. 518. Apply- 
ing this principle to the facts of this case, it is clear 
that the right to the ice forming on this pond from 
year to year is in the complainants. The evidence 
shows conclusively that, ever since the ice in question 
has been of any value, the owners of the Dexter title 
have always claimed the ice forming upon the pond, 
and have exercised the right to cut it and dispose of it 
as their own. They have done so openly and without 








opposition from any one. They exercised and enjoyed 
this right uninterruptedly for more than fifteen years 
before the death of Laura Place, with her full knowl- 
edge and consent, and she rented and sold some of ber 
own land at a large price, to furnish them with better 
facilities to carry on the ice business. Acting upon 
her open acquiescence in the right which complainants 
make tothe ownership of the ice, a large amount of 
money was invested in the business. Sales and trans- 
fers of portions of the ice business and property have 
been made from time to time with the fullest acquies- 
cence on the part of Laura Place in the fact that the 
owners of the Dexter title were the owners of the ice 
forming on the pond, and no objection was at any time 
made by her to this claim. She would certainly be 
estopped from denying complainants’ right, and her 
heirs have no more rights than she owned at the time 
of her death, and cannot be heard to assert a claim 
which she, if alive, could not assert. In giving the con- 
struction to the deed which the parties gave to it, and 
for a period exceeding fifteen years, the complainants 
have acquired a prescriptive right to the ice in ques- 
tion. A grant to them is implied, for in order to es- 
tablish a right or easement in the lands or waters of 
another, it is only necessary that the enjoyment be ad- 
verse and under a claim of right, and with the knowl- 
edge of the owner. That it be contrary to the interests 
of the owner, and of such a nature that it is difficult to 
account for it, except on the presumption of a grant to 
him, and that it has continued in that manner for the 
period of limitation fixed by the statute; and the 
knowledge of the exercise of this right in the manner 
stated is binding, not only onthe owner, but his grantee 
as well. The adverse and uninterrupted use and en- 
joyment of an easement of this character, in the man- 
ner stated, for more than fifteen years under a claim 
of right, and with the knowledge of the owner, is 
strong ground on which to found the presumption of a 
grant, and, when unexplained, it is presumed to be 
under a claim of right, and adverse, and is sufficient to 
establish a title by prescription. Gould Waters, §§ 
334, 335, 341, aud cases cited. (2) We cannot agree with 
the defendants’ contention that complainants have, if 
at all, only acquired prescriptive rights in the ice form- 
ing on such parts of the pond as they have actually cut 
upon. It has never been treated in that way. They 
aud those from whom they derive title have claimed 
the right as extending over the entire pond, and they 
have cutand gathered ice at any point or points they 
chose without objection from any one. This claim too 
has been made under color of title. The Dexter deed 
gave the right to the flowage which creates the pond, 
and, whether or not the deed conferred the right now 
contended for, yet it would be idle to say in this case 
that it was not even a color of title, when it is clear 
that the parties themselves agreed that it was not only 
a color of title, but an actual title, and when able and 
learned lawyers, after much thought and attention, 
honestly disagree as to whether or not it actually con- 
veys the right claimed for it by complainants. It is 
sufficient to say that the court must treat it as the par- 
ties themselves did, and which related to the entire 
pond, and not to any parts or portions of it. Mich. 
Sup. Ct., Nov. 18, 1892. Mansfield v. Place. Opinion 
by Durand, J. 


ELECTIONS—EVIDENCE—BALLOTS.—As between the 
ballots cast at an election and a canvass thereof by the 
election officers, the former are the primary and con- 
trolling evidence; but in order that they may continue 
controlling evidence it must appear that they have 
been preserved in the manner and by the officers pre- 
scribed by the statute. Hudson v. Solomon, 19 Kans. 

77. In the case cited it is said: ‘‘1t is a primary rule 
of elections that the ballots constitate the best, the 
primary, evidence of the intentions and choice of the 
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voters. State v. Judge, 13 Ala. 805; People v. Holden, 
28 Cal. 123; McCrary Elect., 83291, 439; Cooley Const. 
Lim. 625. In the case from California the court uses 
this language: ‘‘Intrinsically considered, it must be 
conceded that the ballots themselves are more relia- 
ble, and therefore better, evidence than a mere sum- 
mary from them. Into the latter errors may find 
their way, but with the former this cannot happen. 
The relation between the two is at least analogous to 
that of primary and secondary evidence.’’ A canvass 
is but a count of the ballots, a convenient and expedi- 
tious method of determining the chuice of the people 
as disclosed by the ballots, and therefore but second- 
ary evidence. The necessities of the case make it prima 
facie evidence, but unless expressly so declared by stat- 
ute, it is never conclusive. State v. Marston, 6 Kans. 
524; Russell v. State, 11 id. 308. As between the bal- 
lots themselves and a canvass of the ballots, the ballots 
are controlling. This is of course upon the supposi- 
tion that we have before us the very ballots that were 
cast by the voters. And this presents the difficult 
question in this case; for as under the manner of our 
elections there is nothing to distinguish one ballot 
from another of those cast by the members of the same 
party, as no file mark or other mark is made in the 
canvass, or otherwise, after the election, upon any bal- 
lot, by which its actual use at such election may there- 
after be established, and as at any election there is 
always a large surplus of unused ballots, it is evident 
that if opportunity were offered, ballots might be with- 
drawn from the box and others substituted, with but 
little chance of detection. Thus in the case before us, 
if there was but a single officer to elect, and but a sin- 
gle name on the ballot, how easily could one have ac- 
cess to the box, throw in twenty-three or twenty-four 
additional ballots, and thus bring about the very dif- 
ference that appears before us now? And who could 
thereafter tell which were actually voted and which 
subsequently thrown in? The ballot then, upon its 
face containing no marks of identification, we must 
look aliunde for evidence of the identity of those of- 
fered and counted before us with those actually cast 
at theelection. And this evidence we find in the tes- 
timony as to the manner in which the ballots have 
been preserved, a comparison of the canvass made as 
to all the officers voted for at that election with the re- 
sult as shown by the ballots, and certain other circum- 
stantial evidence; and it was held that the proof in re- 
gard to the safe-keeping of the ballots in that case was 
sufficient to admit them as evidence. The question 
was again before the Supreme Court of that State in 
Dorey v. Lynn, 31 Kans. 758, and it was held: “Where 
an election is held in acertain ward of a city for the 
election of councilman, and the judges and clerks of 
the election count the ballots and place them in a 
sealed envelope, and then place the envelope with the 
ballots in the ballot-box, and seal the ballot-box and 
deliver the same to the city clerk, in whose custody 
they remain until the trial is had in the case, and this 
is shown by the testimony of witnesses beyond all rea- 
sonable doubt, held, that the ballots are sufficiently 
identified and are controlling, although the city coun- 
cil, while acting as a board of canvassers, did, in the 
presence of the city clerk, illegally open the envelope 
containing the ballots and count them.’’ These cases, 
in our view, state the law correctly. In the case at 
bar the proof fails to show that ballots from three of 
the precincts were preserved in the manner and by the 
officers prescribed by the statute. If the loose meth- 
ods which were adopted in this case, as shown by the 
proof, were held sufficient, it would be possible to 
change the result of any election and defeat the choice 
of the electors. It would have been an easy matter for 
aperson so disposed to place one or more crosses oppo- 
site the proposition fur or against townsbip organiza- 





tion, and thus render the ballot inoperative, and the 
very large number, viz., one hundred and thirty-six, 
with two crosses thereon, is suggestive of improper 
practice, particularly as no mention is made thereof by 
the various election boards. It is not very creditable 
to an official that the papers and ballots in his office 
ure so carelessly kept that persons having no right to 
have access to them may handle or inspect them if they 
see fit, and the circumstances are such as to cast suspi- 
cion upon them. The court did not err therefore in re- 
jecting the ballots. Neb. Sup. Ct. Albert v. Twohig. 
Opinion by Maxwell, C. J. 


NEGOTIABLE INSTRUMENTS—INDORSEMENT WITH- 
OUT RECOURSE—PAROL EVIDENCE TO PROVE GUAR- 
ANTY.—Where a bill or note is transferred by indorse- 
ment “without recourse,” parol contemporaneous 
evidence that the indorser guaranteed payment is in- 
admissible. The parties have put their engagement. 
into writing ‘as evidenced by the qualified indorse- 
ment) in terms that are certain as to the object and 
extent of such engagement. It is therefore conclu- 
sively presumed (in the absence of any showing of 
fraud or mistake) that their whole engagement on the 
subject covered by the indorsement was reduced to 
writing. While by the very act of transferring paper, 
whether by indorsement or mere delivery, a party en- 
gages that it is what it purports to be—the valid obli- 
gation of those whose names are upon it—and that he 
has good title to it, yet when the indorsement is 
“ without recourse ’’ the indorser specially declines to 
assume any responsibility for its payment. According 
to the meaning of the term in the law merchant, this 
is the express condition of the contract, as much as if 
stated in detail in so many words. That evidence of a 
contemporaneous oral agreement that the indorser 
should be liable, as guarantor, for the payment of the 
note, would vary and contradict the terms of such a 
written contract, would seem self-evident. This court 
has steadily held, from the early cases of Levering v. 
Washington, 3 Minn. 323 (Gil. 227), and Kern vy. Von 
Phul, 7 Minn. 426 (Gil. 341), down to Farwell v. Trust 
Co., 45 Minn. 495, that the implications and intend- 
ments which the law merchant has attached to blank 
indorsements of negotiable paper render them express 
and complete contracts, which cannot be varied or con- 
tradicted by parol; as for example, that an indorser 
cannot show that the indorsement was merely for the 
purpose of transferring title, and that there was an oral 
agreement that it was to be without recourse. If this 
rule is applicable when invoked against the indorser, 
it must also be so when invoked in his favor. Neither 
can it make any difterence whether the indorsement is 
qualified or unqualified. Minn. Sup. Ct., Oct. 29, 1892. 
Youngberg v. Nelson. Opinion by Mitchell, J. 


RELEASE— JOINT WRONG-DOERS.— The dismissal of 
an action against one of two joint tort feasors, together 
with the execution, for a valuable consideration, of an 
agreement not to sue him, does not operate as a re- 
lease of the other tort feasor. It is urged by appellant 
that the dealings of appellee and her attorneys with 
Le Cardi, one of the joint tort feasors, amounted to an 
accord and satisfaction, and were not only a bar to an 
action against Le Cardi, but also, by operation of law, 
worked a release of the city from all liability. It ap- 
pears from the evidence that the transactions with Le 
Cardi and the payment of the $150 were after this suit 
was brought and after plea and issue joined thereon, 
and aclaim is therefore made by appellee that since 
appellant did not file a proper plea puis darrein con- 
tinuance, it cannot avail itself of the allegec settle- 
ment. It is undoubtedly the general rule of the com- 
mon law that a matter of defense which arises after 
the commencement of the suit and before plea must 
be pleaded to the further maintenance of the action, 
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and that a matter of defense which arises after suit 
brought, and also after plea filed, and either before 
replication or after issue joined, must be pleaded puis 
darrein continuance. Mount v. Scholes, 120 Ill. 394. 
But we understand an action on the case to be 
un exception to this rule. In such an action the 
defendant is permitted, under the general issue, to 
give in evidence a release, a former recovery, a satis- 
faction, or any other matter ex post facto which shows 
that the cause of action has been discharged, or that in 
equity and conscience the plaintiff ought not to recover. 
2 Greenl. Ev., § 231. To this last stated rule that is ap- 
plicable to actions on the case, there are, it is true, 
some exceptions — such as the statute of limitations, 
justification in an action of slander by alleging the 
truth of the words, and the retaking on fresh pursuit 
of a prisoner escaped — all of which defenses must be 
specially pleaded; but so far as we are advised, it has 
never been held in an action on the case that a defense 
otherwise admissible under the general issue was inad- 
missible in evidence for the reason it arose after suit 
brought, and was not specially pleaded either to the 
further maintenance of the action or puis darrein con- 
tinuance. On the other hand, in Bird v. Randall, 3 
Burrows, 1345, which was an action upon the case, the 
matter of defense arose after the commencement of 
the suit, but before it came on to be tried, and it was 
not pleaded; but the defense was sustained by the 
Court of King’s Bench, and it was held that as the 
plaintiff had already received ample satisfaction for 
the injury done him, be could not afterward proceed 
against any other person for a further satisfaction. 
And Lord Mansfield there said: “ In such an action as 
this is (an action of equity, not a formed action stricti 
juris), it is enough if it appears upon the evidence that 
the plaintiff ought not in conscience to recover.’’ But 
even if the rule be such as we have indicated, yet it 
does not affect the result of this litigation. Not only 
the paper writing that was given to Le Cardi, and the 
order and judgment that were rendered in the action 
against Le Cardi and Gaynor, and proof of the other 
facts above stated, were admitted in evidence, but all 
the other testimony that was offered by either party 
that had any bearing upon the question of the nature 
of the transactions and arrangements between appellee 
and either Le Cardi or Mrs. Gaynor was submitted to 
the jury; and the court fully instructed the jury that 
if they believed from the evidence that the $150 was 
paid with the knowledge and consent of the plaintiff, 
and received in satisfaction of her claim for damages as 
against Le Cardi, then their verdict should be for the 
city, and this even though they might believe that it 
was only intended to discharge Le Cardi, and not in- 
tended in any way to affect the claim of the plaintiff 
against the city. It is thus seen that it was fairly left 
to the jury to determine, as a question of fact, whether 
or not the money received by appellee was received by 
her in satisfaction of the injuries that she had sus- 
tained. Where there are a number of tort feasors the 
party injured may, at his election, sue one, or several, 
or all; and where the suit is against one or some of the 
wrong-doers, but not against all, the person or persons 
sued have noright to complain. And so also, where 
there is suit against several tort feasors, the dismissal 
of the suit against one does not bar the action against 
the others. Kuapp v. Roche, 94 N. Y. 329; Sloan v. 
Herrick, 49 Vt. 327; Bloss v. Plymale, 3 W. Va. 393. A 
release to one of several joint tort feasors is a release 
to all, and an accord and satisfaction with one of them 
is a bar to an action against the other. Here there is 
no claim of a technical release under seal. The pend- 
ing suit against Le Cardi was dismissed, and a written 
agreement was signed that no action should be begun 
against Le Cardi by appellee. This, on its face, was 
simply a agreement or covenant not to sue. The legal 








effect of such a covenant is not the same as that of a 
release. A covenant not to sue a sole tort feasor is, to 
avoid circuity of action, considered in law a discharge, 
and a bar to an action against such tort feasor. But 
the rule is otherwise where there are two or more tort 
feasors, and the covenant is with one of them not to 
sue him. In such case the covenant does not operate 
as a release of either the covenantee or the other tort 
feasors, but the former must resort to his suit for 
breach of the covenant, and the latter cannot invoke 
the covenant as a bar to the action against them, 
Sup. Ct. Til., Oct. 31, 1892. City of Chicago v. Babcock. 
Opinion by Baker, J. 


STATUTE OF FRAUDS—PARTNERSHIP IN LANDS.—An 
agreement to form a‘partnership for the purpose of 
buying, improving and selling land is not within the 
statute offrauds. It is well settled that an oral con- 
tract by two or more persons to purchase real estate 
for their joint benefit is within the statute. Butit has 
been a mooted question whether a partnership can be 
created by parol for the purpose of buying and selling 
lands for profit. There is a very considerable conflict 
in the cases upon that question, but the decided weight 
of authority seems to have answered it in the affirma- 
tive. That an agreement for a partnership for the pur- 
pose of dealing and trading in lands for profit is not 
within the statute, and that the fact of the existence 
ofthe partnership and the extent of each party’s in- 
terest may be shown by parol, is now quite generally 
accepted as the established doctrine. Dale v. Hamil- 
ton, 5 Hare, 369; Essex v. Essex, 20 Beav. 449; Holmes 
v. McCrary, 51 Ind. 358; Richards v. Grinnell, 63 Lowa, 
44; Chester v. Dickerson, 54 N. Y. 1; Black v. Black, 
15 Ga. 449; Whaling Co. v. Borden, 10 Cush. 458; Bun- 
nel v. Taintor, 4Conn. 568; Pennybacker v. Leary, 65 
[owa, 220; Gibbons v. Bell, 45 Tex. 417; Personette v. 
Pryme, 34 N. J. Eq. 26. Lt is useless to restate the ar- 
guments pro and con bearing on the point under con- 
sideration, and it is hardly probable that we could 
now make any suggestion that has not already been 
fully considered. The leading and more important 
cases are discussed or referred to in Browne on the Stat- 
ute of Frauds (4th ed.), § 259 ef seq., and notes, and are 
also cited in notes to pages 700-704, 8 Am. & Eng. Enc. 
Law. ‘The cases we have cited, and many others, pro- 
ceed upon the theory that the real estate of a partner- 
ship is treated and administered in equity as between 
partners, and for all the purposes of the partnership, 
as personal property and partnership assets. From its 
status iu equity of being stock in trade and partner- 
ship assets, it is readily deducible that it is immaterial 
whetber the legal title to the partnership land is in all 
the partners or in one, or in some number less than 
the whole; that itis not material whether the part- 
nership was already established and engaged in its 
business when the Innd was acquired and brought into 
the partnership stock, or whether the partnership was 
established and the land acquired and put in contem- 
poraneously, or whether the partnership was estab- 
lished for the express and special purpose of dealing in 
and making profit out of the very land itself which is 
in question; and that the facts of the existence of the 
partnership, and that the lands were acquired and used 
for partnership purposes being shown by parol, it is 
immaterial whether such partnership was formed by 
written articles or by parol. Browne Stat. Fr., $ 26la. 
The doctrine of the cases we have cited, so far as it in- 
volves the provisions of the statute of frauds, seems to 
proceed upon the ground of atrust implied from the 
relation of copartnership. It seems difficult to 
demonstrate toa certainty that the doctrine above 
stated should prevail, and take partnership agree- 
ments and partnership property out of the statute; 
and equally difficult to satisfactorily demonstrate that 
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such agreements are within the statute, as held in 


Smith v. Burnham, 3 Sum. 437; Bird v. Morrison, 12 
Wis. 138, and other cases. Upon the whole we are in- 
clined to follow the view which seems to obtain in 
England and in most of the States of the Union, that 
partnership agreements and partnership lands, as be- 
tween the partners and for all partnership purposes, 
are not within the statute. Ill. Sup. Ct., Oct. 31, 1892. 
Speyer v. Desjardins. Opinion by Baker, J. 


TELEGRAPHS—MISTAKE—STIPULATION AS TO LIA- 
BILITY.—A stipulation on a telegraph blank against 
liability for mistake or delay in the transmission of an 
unrepeated message, or limiting liability, unless spe- 
cially insured, to fifty times the price paid for transmit- 
ting the message, is void. It was early held that 
telegraph companies were not common carriers, 
and therefore not insurers, but that there was 
an analogy between the duties and _ responsibili- 
ties of these transmitters, for reward, of messages, 
and those of carriers of goods for hire, and that 
the former were, like the latter, held to a high degree 
of diligence in the conduct of their business. Thomp. 
Blect., § 137, and note. When the art of telegraphy was 
yet in its infancy, when its operators were untrained, 
its appliances crude, and its efforts tentative, it would 
have been unreasonable to require that skill which 
would be demanded ina more advanced stage, when, 
with practiced operators and perfected machines, the 
system had become an indispensable part of the busi- 
ness of the world. The condition printed as a part of the 
contract upon the back of the blank upon which mes- 
sages were written, that to ward against mistakes and 
delays the sender of a message should order it re- 
peated at an additional charge of one-half the regular 
rates, was considered not so much astipulation against 
negligence as a reasonable precaution in order to pro- 
cure accuracy in the transmission of messages by 
means of the electric current. It was then that by the 
fancied analogy betweeu this system and the business 
of the common carrier the courts came to use the 
terms which had been used with regard to the latter, 
and to hold that the telegraph companies might, on ac- 
count of the novelty of their operation, provide against 
negligence on the part of their employees, or by reason 
of imperfections in their instruments, by means of 
which negiigence or imperfections mistakes and delays 
were permitted to occur in the transmission of mes- 
sages. The then recognized distinction between what 
was called “gross” and “ ordinary” or “slight”? neg- 
1igence was invoked, and it was held, that while for or- 
dinary or slight negligence they would not be respon- 
sible, yet they would be held to account for gross or 
willful negligence. But negligence is the failure to 
exercise that care which, underthe circumstances of 
the case, a prudent man ought touse. There can be 
no degrees in negligence in this matter. In ascertain- 
ing what damage may be awarded against one for in- 
jury by reason of negligence, the question whether it 
was gross or ordinary may determine as to punitive or 
compensatory damages, or where the doctrine of com- 
parative negligence is recognized, it may be necessary 
to distinguish between degrees; but where there is a 
contract to transmit a message for reward, a failure to 
perform the undertaking is either excusable or negli- 
gent. Ifnegligent, the party injured thereby is enti- 
tled to his damages, not according to the degree of 
negligence at all, but in proportion to hisinjury, unless 
it be a case in which punitive damage is allowed. 
If on account of an electrical disturbance in the at- 
mosphere a message could not be sent, so that there 
was delay,it could be but imperfectly sent, so that 
words were dropped, or if from any other cause, not to 
be provided against with the appliances afforded by 
science and by a reasonable foresight, there was a fail- 
ure to comply with the contract, these were matters 





provided for by law, and not necessary to be stipulated 
against in the contract. The old principle that one 
cannot provide by contract against liability for negli- 
gence applies to every species and degree of negligence 
or tort. Cooley Torts, 687. In Lassiter v. Telegraph 
Co., 89 N. C. 334, this exemption from liability “is not 
extended to acts of omissiou involving gross negli- 
gence, but is confined to such as are incident to the 
service, and which may occur when there is but slight 
culpability in its officers and employees.’’ In Pegram 
v. Telegraph Co., 97 N. C. 57, it is said that the stipu- 
lation on the back of the blanks restraining liability for 
unrepeated messages, where the complaint is not a 
mistake in the message, but for delay or failurein de- 
livery, is unreasonable and void. In Cannon v. Tele. 
graph Co., 100 N. C. 300, the doctrine in Lassiter’s Case 
is affirmed, but the language of the opinion in Tele- 
graph Co. v. Hall, 124 U. S. 444, is quoted with ap- 
proval: ** Of course where the negligence of the telc- 
graph company consists, not in delaying the transmis- 
sion of the message, but in transmitting a message 
erroneously, so as to mislead the party to whom it is 
addressed, and on the faith of which he acts in the 
purchase or sale of property, the actual loss, based upon 
changes in market value, are clearly within the rule 
for estimating damages.’’ In Thompson v. Telegraph 
Co., 107 N. C. 449, reasserting that this stipulation, as 
far as delay is concerned, is void, a doubt is intimated 
asto its validity at all; and it is plainly said, though 
not necessary to be declared in the decision upon the 
point involved in that case: **The more recent cases, 
founded upon the more thorough investigation and 
thought given to the subject, are to the eflect that any 
stipulation restricting the liability of the telegraph 
company for negligence, even as to mistakes in trans- 
mission, is void.” Werefer to the cases from other 
States cited in the opinion just referred to. Gillis v. 
Telegraph Co.. 61 Vt. 461; Ayer v. Telegraph Co., 79 
Me. 493. We have come to the conclusion, after a nat- 
ural hesitation, to overrule a decision of a majority of 
this court announced by the late very learned chief 
justice, although not with unanimity in the court, 
that the true principle is that telegraph companies are 
such corporations created for the public benefit, en- 
dowed with special privileges, such as the right of emi- 
nent domain, performing the most important func- 
tions of commerce, and in cases where celerity and dis- 
patch are necessary, taking the place of the postal 
service, that at least ordinary skill and diligence are 
required of them, and that public policy forbids they 
should be protected from liability for damage by rea- 
son of any degree of negligence. Gray Com. Tel., § 46, 
und cases there cited; Thomp. Elect., §§ 2385, 236, and 
note. As the art of telegraphy has now attained such 
high efficiency, there is less reason why any rule of 
safeguard to the public interest should be relaxed. 
The principles of the law are always the same, but they 
extend their grasp, and take in the necessity for those 
new things which the advance in science and art pro- 
vide for the public safety and convenience, and require 
them to be used. The increasing number of higher 
courts, both State and Federal, with their ever-accu- 
mulating decisions, render it impracticable that we 
should cite many of the authorities bearing upon the 
subject we have under consideration. Most of them 
are referred to in Gray Com. T 1, chap.5; Thomp. 
Flect., chaps. 6, 8; 2 Harris Dam. Corp., § 869 et seq. 
There is an additional proviso in the printed indorse- 
ment upon the telegraphic message blank to that 
which we have just considered: ‘‘Nor for mistakes or 
delays in the transmission or delivery, or for non- 
delivery, of any repeated message, beyond fifty times 
the sum received for sending the same, unless specially 
insured.’’ The reasons which have brought us to the 
conclusion that the condition we have already consid- 
ered is void will apply with equal force to the one now 
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presented. ‘The precept of public policy which, on | converted by one who has no right to its possession 


the ground of the inequality of the parties, the com- 
pulsion of the employer and the duties of a telegraph 
company toward the public, dictates the invalidity ofa 
stipulation limiting the liability of a telegraph com- 
pany to nothing beyond the price paid for transmis- 
sion, must equally deny validity to a stipulation limit- 
ing the liability of a telegraph company to fifty times 
that price.””. Gray Com. Tel., $51. N. C. Sup. Ct., 
Nov. 17, 1892. Brown v. Postal Telegraph Cable Co. 
Opinion by MacRae, J. 


TRUST—EX MALEFICIO.— Defendant, by promising to 
marry plaintiff, obtained from him money which she 
invested in lands, and afterward refused to marry 
him. Held, that defendant was a trustee for the 
amount thus fraudulently obtained, which was made 
a charge on the lands so purchased. The only decision 
of this court to which we have been referred as bear- 
ing upon the question is that of Campbell v. Drake, 4 
Ired. Eq. 94. The plaintiff filed a bill in equity against 
the heirs at law of one Farrow, praying that they be 
declared trustees of certain land purchased by their 
ancestor with money stolen by him of the plaintiff 
while in the employ mentof the latter as his clerk. The 
court said that it was ‘‘ not at all like the cases of deal- 
ings with trust funds by trustees, executors, guardians, 
factors, and the like, in which the owner of the fund 
may elect to take either the money or that in which it 
was invested; ”’ 


for. It was strongly intimated, however, by Ruffin, 
C. J., in delivering the opinion, that the plaintiff might 
“have the land declared liable as a security for the 
money laid out forit.” It was not stated upon what 
principle this could be done, but we apprehend that it 
was based upon the general proposition that, whenever 
a person has obtained the property of another by fraud, 
he is a trustee ev maleficio for the person so defrauded, 
for the purpose of recompense or indemnity. ‘One 
of the most common cases,”’ remarks Judge Story, *‘in 
which a court of equity acts upon the ground of im- 
plied trusts in invitum, is when a party receives money 
which he cannot conscientiously withhold from an- 
other party.’’ Story Eq. Jur., $1255. And he states 
it to be a general principle that ‘‘ whenever the prop- 
erty of a party has been wrongfully misapplied, ora 
trust fund has been wrongfully converted into another 
species of property, if its identity can be traced, it will 
be held in its new form liable to the rights of the origi- 
nal owner or cestui que trust.” Story Eq. Jur., § 1258; 
Hill Trustees, 222; Whitley v. Foy, 6 Jones Eq. 34; 
Taylor v. Plumer, 3 M. & 8S. 562; Knatchbull v. Hallett, 
13 Ch. Div. 696; People v. City Bank, 96 N. Y. 32; 
National Bank v. Insurance Co., 104 U. 8S. 54. Mr. 
Pomeroy says: “In general, whenever the legal title 
to property, real or personal, has been obtained through 
actual fraud, or through any other circumstances 
which render it unconscientious for the holder of the 
legal title to retain and enjoy the beneficial interest, 
equity imposes a constructive trust on the property 
thus acquired in favor of the one who is truly and 
equitably entitled to the same, although he may never, 
perhaps, have had any legal estate therein, and a court 
of equity has jurisdiction to reach the property either 
in the hands of the original wrong-doer or in the hands 
of any subsequent holder, until a purchaser in good 
faith and without notice acquires a higher right, and 
takes the property relieved fromthe trust. The forms 
and varieties of these trusts, which are termed ‘ex 
maleficio’ or * ex delicto,’ are practically without limit. 
The principle is applied whenever it is necessary for 
the obtaining of complete justice, although the law 
may also give the remedy of damages against the 
wroug-doer.” Pom. Eq. Jur. 1053. A confidential re- 
lation is not necessary to establish such trust, and there 


is no good reason why the owner of property taken and ! 





and it was accordingly held that the | 
plaintiff was not entitled to the particular relief asked | 


should be less favorably situated in a court of equity, 
in respect to his remedy (at least for the purpose of 
“recompense or indemnity”), than one who by an 
abuse of trust has been injured by the wrongful act of 
a trustee to whom the possession of trust property 
has been confided. ‘The beautiful character—pervad- 
ing excellence, if one may say so—of equity jurispru- 
dence,” says Judge Story, “is that it varies its adjust- 
ments and proportions so as to meet the very form and 
pressure of each particular case in all its complex habi- 
tudes.” The trusts of which we are speaking are not 
what is known as “ technical trusts,” and the ground 
of relief in such cases is, strictly speaking, fraud, and 
not trust. Equity declares the trust in order that it 
may lay its hand upon the thing and wrest it from the 
possession of the wrong-doer. ‘This principle is dis- 
tinctly recognized by our leading text writers, and it 
is said by Mr. Bispham (Eq. 92) that ‘‘equity makes 
use of the machinery of a trust for the purpose of af- 
fording redress in cases of fraud.’”’ The principles 
above stated are illustrated by many decisions to be 
found in the reports of other States, and as our case 
may easily be assimiiated to those in which money or 
other property has been stolen and converted, such 
cases must be recognized as pertinent authority in the 
present investigation. In Newton vy. Porter, 69 N. Y. 
133, it was held that the owner of negotiable seourities, 
stolen and afterward sold by the thief, may follow 
and claim the proceeds in the hands of the felonious 
taker or of his assignee with notice; and that this 
right continuesand attaches to any securities or prop- 


| erty in which the proceeds are invested, so long as they 














can be traced and identified. The law, it was said, 
“will raise a trust in invitum out of the transaction, in 
order that the substituted property may be subjected 
to the purposes of indemnity and recompense.” An- 
drews, J., said that “equity only stops the pursuit 
when the means of ascertainment fails, or the rights 
of bona fide purchasers for value, without notice of the 
trust, have intervened. The relief will be molded and 
adapted to the circumstances of the cases, so as to pro- 
tect the rights of the true owner.” Lane v. Dighton, 
Amb. 409; Mansell v. Mansell, 2 P. Wms. 679; Lench 
v. Lench, 10 Ves. 511; Perry Trusts, § 829; Story Eq. 
Jur., § 125 In Bank v. Barry, 125 Mass. 20, it was 
held that equity will charge land, paid forin part with 
the proceeds of stolen property, with a trust in favor 
of the owner of the property for the amount so used. 
In Humphreys v. Butler, 51 Ark. 351, the defendant, 
in paying fora house and lot purchased by him for 
#400, wrongfully used $149.52 belonging to the plaintiff, 
aud of which he had obtained possession without her 
authority, knowledge, or consent. The court declared 
the defendant a trustee to the extent of the money of 
the plaintiff used by him, and charged the same upon 
the property, and in default of its payment by a cer- 
tain time decreed that the same be sold to satisfy the 
said lien. These and other authorities that could be 
cited abundantly sustain the intimation of Chief Jus- 
tice Ruffin, to which we have referred, and we are 
therefore of the opinion that the money fraudulently 
obtained of the plaintiff may be followed into the land 
described in the complaint, and that the judgment of 
his honor should be so modified as to declare it to bea 
charge upou the same. N.C. Sup. Ct., Nov. 22, 1892. 
Edwards vy. Culbertson. Opinion by Shepherd, C. J. 


—_—_>—_—__ 


REPORT OF EXECUTIVE COMMITTEE OF 
JUDICIARY CENTENNIAL COMMITTEE. 


To the Judiciary Centennial Committee of the State Bar 
Association: 
The executive committee appointed by your com- 
mittee beg leave to report as follows: 
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. 
Your committee have held numerous meetings, com- 
mencing on the 30th day of October, 1889. The Hon. 
Grover Cleveland was elected chairman, and Mr. Wil- 
liam B. Hornblower, secretary. 

Your committee adopted plans in detail for the cen- 
tennial celebration of the organization of the Supreme 
Court of the United States, and arranged for public 
exercises at the Metropolitan Opera House, in the city 
of New York, and for a banquet at the Lenox Lyceum 
in the city of New York. Invitations were extended 
to the justices of the Supreme Court of the United 
States and to Mr. Justice Strong, the only surviving 
retired justice of the court, to the president and cabi- 
net and toall the Federal judges throughout the coun- 
try. Invitations were also extended tothe judges of 
the highest court of each of the States, and numerous 
other gentlemen in high official position. 

The exercises at the Metropolitan Opera House were 
held on the 4th day of February, 1890. 

Owing to a serious bereavement happening to one of 
the cabinet, the president and his cabinet were unable 
to attend the celebration. All of the justices of the 
Supreme Court however were present, and the public 
exercises at the Metropolitan Opera House were car- 
ried out in a manner fitting the occasion. Addresses 
were delivered by the Hon. William H. Arnoux, the 
late president of the Bar Association of the State of 
New York, and the chairman of the judiciary centen- 
nial committee; by the Hon. Grover Cleveland, ex- 
president of the United States; by Mr. Justice Field, 
on behalf of the Supreme Court of the United States; 
and by Messrs. Henry Hitchcock, of St. Louis, Mu., Ed- 
ward J. Phelps, of Burlington, Vt., Thomas 8S. Semmes, 
of New Orleans, La., and William Allen Butler, of New 
York. 

A public reception was tendered to the justices of 
the Supreme Court and the distinguished guests by 
the Bar Association of the City of New York. 

At the public banquet held at the Lenox Lyceum 
addresses were delivered by Mr. Justice Hurlan of the 
United States Supreme Court, and by other eminent 
speakers, the dinner being presided over by Mr. James 
C. Carter. 

Ata meeting of the judiciary centennial committee 
held at Albany, N. Y., on the 22d day of January, 1890, 
it was 

“Resolved, That the chairman appoint a committee on pub- 
lication, of which he shall be chairman, to consist of five 
members, with directions to publish a history of the centen- 
ary of the United States Supreme Court, including the 
speeches, and that all committees and sub-committees, after 
the 5th day of February, transmit all correspondence to the 
committee on publication, and that the expense of such com- 
mittee be paid out of such funds at the disposal of the com- 
mittee as shall remain in the hands of the treasurer after 
meeting all other appropriations.” 


Such committee was thereafter appointed by the 
chairman of the general committee, and was composed 
of Messrs. William H. Arnoux, chairman, and Messrs. 
Grover Cleveland, John F. Dillon, William Allen But- 
ler and Julien T. Davies. 

The said committee on publication performed their 
work, and thereafter made a report to this committee, 
dated December 30, 1892, which is herewith submitted. 

At a meeting of this committee held on the 5th day 
of January, 1393, the report of the committee on pub- 
lication was presented and read, and on motion was 
accepted and approved; and, on motion, it was re- 
solved that the acts and proceedings of the publication 
committee, as reported, be ratified. At the same meet- 
ing it was resolved that the secretary of the executive 
committee turn over to the secretary of the general 
committee all books, papers and vouchers in his pos- 
session, together with the report of this committee, to 
be signed by the chairman and the secretary. At the 





same meeting the treasurer reported a balance in his 
hands of $1,581.15. 

Upon motion of the Hon. John F. Dillon it was re- 
solved as follows: 


“ Wuereas, There remains of the fund contributed by the 
bar and citizens of New York for the expenses of celebrating 
the centennial anniversary of the organization of the Supreme 
Court of the United States, in the city of New York, on the 
4th day of February, 1890, a balance in the hands of the treas- 
urer; and 

*“ Wuereas, With other members of the Supreme Court, 
Mr. Justice Miller honored the celebration with his presence, 
and departed this life in the fullness of his fame during the 
same year; and 

“WHEREAS, The bar and people of New York are deeply 
sensible of the great and permanent value of his judicial ser- 
vice, and feel just pride in his eminent career; 

** Resolved, As an expression of these sentiments, that the 
aforementioned balance be sent to his widow, with which to 
purchase a suitable memorial of her illustrious husband, or to 
be used by her in such other manner as she shall see fit; the 
foregoing to be subject to approval by the general commit- 
tee.” 

On motion, it was resolved that the thanks of this 
committee be tendered to the publication committee 
for their very faithful and efficient service. 

In conclusion, this committee takes great pleasure 
and satisfaction in reporting that all the proceedings 
connected with the centennial celebration in Febru- 
ary, 1890, were, in their judgment, conducted with 
propriety and dignity, and ina manner becoming the 
occasion, and we congratulate the State Bar Associa- 
tion upon its successful carrying out of its undertak- 
ing. 

The book published with the approval of the publica- 
tion committee is, we think, one worthy of the highest 
commendation. 

We recommend to the general committee the ap- 
proval of the resolutions adopted by the publication 
committee and by this committee with regard to the 
disposal of the surplus funds in the hands of the treas- 
urer. 

GROVER CLEVELAND, 
Chairman. 

Wo. B. Hornspiower, 
Secretary. 

Dated New York, Jan. 12, 1893. 

—_——_¢—_______. 
CORRESPONDENCE. 
THE BATTLE OF THE REPORTERS. 
Editor of the Albuny Law Journal: 

We notice in your number for January 28 an item 
regarding our suit against the Lawyers’ Co-Operative 
Publishing Company, which contains two errors of 
fact. 

First. Judge Coxe did not refuse the injunction, but 
granted it, allowing the defendants however (on giving 
a bond for $25, 000) to deliver digests to their subscribers 
and regular customers on their books prior to Decem- 
ber 23d. We inclose acopy of Judge Coxe’s opinion. 

Second. The claim was not put on the ground that 
we had any copyrights in the opinions; no one in the 
United States would be less likely than we to make 
such a claim, inasmuch as we had to fight for years to 
establish the principle that judicial opinions are not 
the subject of copyright; and we finally secured a de- 
cision of the United States Supreme Court to this effect 
in the case of Banks v. Manchester. Our present ac- 
tion against the Co-Operative Company is based on 
the claim that they bave made piratical use of our 
original head-notes and other editorial matter. 

Your statement is calculated to do us injury, and we 
trust you will make asufficient correction. Our attor- 
ney in this case is Judge Countryman, of Albany, who 
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will doubtless be happy to give you any further iufor- 
mation which you may desire regarding it. 
Yours truly, 
West PUBLISHING COMPANY. 
Jan. 30, 1893. 


Res ADJUDICATA—ASSIGNEE FOR CREDITORS. 


Editor of the Albany Law Journal: 

Your issue of December 24, 1892, contained an ab- 
stract of the case of Collins v. Hydorn, recently de- 
cided by the Court of Appeals, wherein it was held 
that a judgment against the plaintiff as assignee for the 
benefit of creditors was nota bar to a subsequent ac- 
tion brought by the plaintiff individually against the 
same defendants, and affecting the same subject-mat- 
terasin the former action. Collins, the plaintiff in 
both actions, was a creditor of Hydorn in common 
with the estate he represented as assignee. For this 
reason it is difficult to reconcile the Hydorn Case with 
Pray v. Hegeman, 98 N. Y. 351. In that case, a testa- 
tor directed that one-third of his residuary estate be 
held in trust for his son A. during his life, the income, 
during his minority, to be added to the principal, and 
the income of the accumulated fund thereafter to be 
paid tohim. A. brought an action against the execu- 
tor, claiming that the trust was void, and that the 
trust fund and the accumulations belonged to him ab- 
solutely as heirat law and next of kin. But it was 
held that the trust was valid, and that it was the duty 
of the executor to hold the trust fund upon the trust 
declared. In asubsequent action, brought by a judg- 
meut creditor of A., to reach the accumulations, on 
the ground that the trust, although otherwise valid, 
was, as to the accumulations, void, and that they be- 
longed to A. absolutely, held, that the relief sought 
was within the scope of the former action, and might 
have been granted therein; that therefore the former 
judgment was a bar against the creditors of A. as well 
as himself. Now, under this decision, it seems very 
clear that Collins, who was, in common with the es- 
tate he represented as assignec, acreditor of Hydorn, 
was estopped by the judgment against bim as assignee. 
The fact that oe prosecuted the first action as assignee 
could not give him any different status from any of his 
fellow creditors of Hydorn, who are, under the decis- 
ion of Pray v. Hegeman, barred by the decision against 
Collins, who continued the first suit,which was brought 
by his assignor, acreditor of Hydorn. If Collins’ as- 
signor had, in his individual capacity, prosecuted the 
first action against Hydorn, a judgment in favor of the 
defendant would have been a bar both to the assignee 
and tothe creditors of the assignor as respects Hy- 
dorn. How, then, could Collins, by continuing the 
suit as assignee, acquire individually any greater rights 
than his assignor, or the creditors of the latter, or any 
other creditor of Hydorn had? A judgment against 
one creditor in favor of a debtor is conclusive against 
all the creditors of that debtor in respect to the same 
subject-matter in litigation. Otherwise, each creditor 
might maintain a separate action against the debtor 
for the same cause, and thus subject him to lasting and 
vexatious litigation-—a proceeding which our courts do 
not sanction. Griffin v. Railroad Co., 102 N. Y. 449. 
Suppose that in Collins, as assignee, v. Hydorn the 
plaintiff had succeeded, would not Collins, as an indi- 
vidual creditor of Hydorn, have been concluded by the 
judgment and estopped to attack it? It seems so. 

All of Hydorn’'s creditors were bound by the judg- 
ment in the first action, affirmed by the Court of Ap- 
peals, that the conveyances alleged to be fraudulent 
were made in good faith and without intent to de- 
fraud his creditors. Candee v. Lord, 2 Comst. 275; 
Hall v. Stryker, 27 N. Y. 596; Curtis v. Leavitt, 15 id. 
51. In the latter case the court said: “ In the absence 
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of fraud, a creditor holds under and through his 
debtor, and is concluded by all the valid acts of the lat- 
ter.”” In Collins, as assignee, v. Hydorn, the court 
held that no fraud was perpetrated. 
GEORGE A. BENHAM. 
Troy, N. Y., 2d Feb., 1893. 


THE DANGERS OF Re-Drrect EXAMINATION. 


Editor of the Albany Law Journal: 

During the trial of acivil cause at a recent term of 
our Circuit Court a rather surprising dewouwement, 
which points a moral, was produced by a clever cross- 
examination on the part of the defendant, and a well- 
intended but disastrous query made by the plaintiff's 
counsel. The plaintiff, in rebuttal, called a witness, 
who testified at length to a conversation alleged to 
have taken place between the plaintiff and defendant, 
during which he was present. The conversation 
had been denied, on direct examination, by the de- 
feudant. The noticeable feature of the witness’ testi- 
mony was the readiness with which he responded to 
the queries of Mr. P., plaintiffs attorney, sometimes 
even anticipating them. On cross-examination, Mr. 
K., attorney for defendant, inquired as to some unim- 
portant circumstances relating to the conversation, 
and then propounded the following queationa, 6 to which 
the subjoined answers were made: 

Mr. K.—‘‘ Have you ever been in jail?”’ 

Witness—*‘ Yes, sir.” 

Mr. K.—** How many times?’’ 

Witness—* Twice.”’ 

Re-direct: 

Mr. P.—** What crimes were you convicted of?” 

Witness—‘* They called it perjury!” 

The plaintiff lost his case. ‘ Verbuim sap.” 

STUDENT. 
, Jan. 30, 1893. 


——_-—_——_—— 


NEW BOOKS AND NEW EDITIONS. 


Ss AMERICAN LAW OF CONTRACTS. 


Troy, N. 


LAWSON’S 


This volume of some six hundred and sixty pages is 
an extensionand amplification of lectures delivered by 
Mr. John D. Lawson at the law school of the Univer- 
sity of Missouri, and is intended to present ‘a clear 
and concise statement of the principles of the law of 
contracts as contained in the decisions of our courts of 
last resort.”” The work is based to a considerable ex- 
tent on Anson’s treatise. Mr. Lawson is widely known 
us an experienced, prolific and excellent law writer, and 
this work will enhance his reputation. All things con- 
sidered it is, in our opinion, the best treatment of the 
topic, from the American view, either for the student 
or the practitioner. We have examined it with con- 
siderable care, and find on every page evidences of un- 
usual research, discrimination and method. The 
author cites more than eight thousand cases, but his 
text covers only five hundred and forty. To give the 
work the praise which we deem due to it we will say 
that we regard it as better than Mr. Bishop’s for the 
student and fully equally to it for the practitioner. 
One does not often find a legal treatise which he feels 
at liberty to commend without reservation, but this is 
such atreatise. We are glad to see Mr. Lawson enter- 
ing upon the task of stating the law on a great subject 
in a more concise and simple form than it has yet been 
moulded in, for we feel sure that law books must here- 
after be written in this way. The diffuse comment- 
aries, accumulating in dimensions as time goes by, 
must eventually break down from their own weight. 
The book is published in attractive form by F. H. 
Thomas Law Book Co., St. Louis. 
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The Albany Law Journal. 


——__—_ —_—__——— 


ALBANY, FEBRUARY 18, 1893, 


CURRENT TOPICS. 
BILL is pending in the Legislature of this 
l State to change the law of libel in regard to 
its application to newspapers. We understand the 
proposed act is the same as that adopted in Minne- 
sota in 1887, which is as follows: 


“Section 1. Before any suit shall be brought for the 
publication of a libelin any newspaper in this State, 
the aggrieved party shall, at least three days before 
filing or serving the complaint in such suit, serve notice 
on the publisher or publishers of said newspaper at 
their principal place of publication, specifying the state- 
ments in the said articles which he or they allege to be 
false and defamatory ; if it shall appear, on the trial of 
said action, that ihe said article was published in good 
faith, that its falsity was due to mistake or misappre- 
hension of the facts and that a full and fair retraction 
of any statement therein alleged to be erroneous was 
published in the next regular issue of such newspaper 
or within three days after such mistake or misappre- 
hension was brought to the knowledge of such pub- 
lisher or publishers, in as conspicuous a place and type 
in such newspaper as was the article complained of as 
libellous, then the plaintiff in sach case shall recover 
only actual damages. Provided however that the pro- 
visions of this act shall not apply to the case of any 


libel against any candidate fora public office in this | 


State unless the retraction of the charge is made edi- 
torially, in a conspicuous manner, at least three days 
before the election. 

“Section 2. The words ‘actual damage’ in the fore- 
going section shall be construed to include all dumages 
that the plaintiff may show he has suffered in respect 
to his property, business, trade, profession or occupa- 
tion, and no other damages whatever.” 

This act is much more discreet than some of the 
former demands of the newspaper people, which 
have generally been to the effect that if an editor 
libelled a person, without actual malice, and pub- 
licly apologized for it, there should be no cause of 
action however much the person was injured. But 
this proposed act seems objectionable to us in four 
particulars, First. The phrase ‘‘ good faith” is too 
vague. An editor may publish a gross libel, upon 
what he deems trustworthy information—as for ex- 
ample, copying it from a respectable newspaper— 
but without any effort at verification. Is that 
“good faith?” If it is, it is not enough, and if it 
is not, it is too vague. There should be added, 
‘*‘and upon confirmation upon reasonable inquiry,” 
or some equivalent language. Second. The dam- 
ages are apparently restricted to injury of a pecu- 
niary character, without any regard to the distress 
of mind which may have been suffered. Such dam- 
ages may be awarded without being vindictive or 
punitory, but as a just compensation for unmerited 
anguish caused by the false publication, and in 
this view are reasonable. Third. The damages al- 
lowed are restricted to ‘‘ property, business, trade, 
profession, or occupation,” and do not cover injury 
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to reputation. This is an important omission, for 
this is the most usual kind of injury caused by 
libels. Take the case of a woman charged with 
unchastity ;—she may not have incurred any pecu- 
niary injury covered by those words, and yet may 
have been grievously injured in her most valuable 
possession, her reputation, The words of the act 
would not cover the case of a clergyman unless he 
could show a loss of money, and yet his reputation 
and usefulness might be seriously impaired. Fourth. 
The act changes the rule respecting the burden of 
proof. At present damage is presumed, because it 
is natural and probable. The woman or the clergy- 
man might not be able to prove any damage, and 
yet any one can see that they must have suffered 
damage. We deem this change unwise. If the act 
should prevail we should have this strange state of 
affairs: suppose an influential newspaper like the 
Sun should falsely accuse a reputable wife with 
having eloped from her husband. In ordinary cir- 
cumstances Mr. Dana would not be liable, provided 
he duly apologized, although he had sent the charge 
all over the country in his inerrant journal. But if 
he had orally and falsely told some bosom friend — 
like Mr, Cleveland, for example—that the woman 
had been guilty of shop-lifting to the amount of 
$25, he could be heavily mulcted in damages, al- 
though very few had ever heard the charge. This 
will never do, The Sun is not so much less power- 
ful than Mr. Dana, A newspaper should be as much 
liable as an individual. We admit that something 
may possibly be conceded to newspapers in this 
matter. We have recognized such a necessity in 
the case of men proposed as jurors, who have formed 
an opinion from reading them. But the community 
should be careful how it enlarges their present 
license to publish as news what is not news in the 
strict sense, but mere attacks on the private char- 
acter of individuals and indefensible prying into 
family affairs. It is only for such things that news- 
papers are in any danger of being mulcted under 
the present law, and in such matters we do not think 
it too severe. We have no objection to relieving 
the newspapers from liability to vindictive damages 
in proper cases, A proper act would be one that 
should provide that no proprietor of a newspaper 
should be subject to vindictive or punitory damages 
in an action for libel, unless it appeared that the 
publication was made with express malice, ar with- 
out reasonable attempt to verify the charge, or that 
a fair and prompt retraction was refused. And the 
burden of proof should be on the defendant. 

It seems agreed on all hands that Judge Jackson, 
President Harrison's nominee in place of Mr. Justice 
Lamar, is entirely unobjectionable and a highly re- 
spectable candidate. He was first appointed a 
Federal judge by President Cleveland. We should 
have preferred one from the South, say from Vir- 
ginia, Georgia, or Louisiana. It would by no means 
be a bad suggestion to name a civil law lawyer, 
such a person for example as Mr. Semmes of Louis- 
inna. It is a curious exemplification of the innate 
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hoggishness of politics that the Democratic news- 
papers, having threatened that if the President 
should name a republican the Senate would factiously 
refuse to confirm him, now abuse him for having 
nominated a democrat, contending that he ought 
not to have nominated anybody, but ought, out of 
“delicacy,” to have left the nomination to his suc- 
cessor, The ideaof any democratic president being 
capable of such a “delicacy” is enough to make 
Tammany smile. The only mistake the president 
made was in not naming a straightout republican, 
leaving the responsibility of refusing to confirm 
him on the democratic senators. But this was a 
mere political mistake. We admire the president 
for his magnanimous course. It is essentially right 
that the democrats should have a fair representation 
in the court, and it is ridiculous for any party to as- 
sert that the president is acting improperly in ap- 
pointing to office in these circumstances, 


It affords us peculiar gratification to chronicle 
the recent decision of the Pennsylvania Supreme 
Coart, in Collins v. Dispatch Publishing Co.; 25 At- 
lantic Reperter, 546, to the effect that a publication 
respecting a person employed in the post-office de- 
partment, which states that complaints have been 
made by outside parties to the department, asking 
his dismissal ‘‘on account of intimacy with a well- 
known young local elocutionist,” is libellous per se. 
*¢ Elocutionists ” are just ashade worse than amateur 
actors, and both should be forcibly suppressed. 
We except the late Fanny Kemble Butler, the present 
Mr. George Riddle, and the worshipful Elmira 
Sloat Fassett combination. When we hear an in- 
tense young woman beginning, ‘‘ Curfew shall not 
ring to-night,” we want to scream, ‘‘Silence that 
dreadful belle!” Amateur theatricals have been the 
direful spring of much scandal and immorality, as 
wellas of bad acting. Uave they not inflicted Mrs. 
James Brown Potter on a suflering community? 
We speak impartially, because we ourselves once 
wrote a play for amateurs, which to our knowledge 
has led to the marriage of three young couples who 
enacted the parts of the hero and the shero. To 
prevent such catastrophes we frequently took the 
hero’s part. (Copies of this incendiary production 
may still be procured from Samuel French & Son, 
dramatic publishers, New York; title ‘*‘Our Best 
Society ;” price ten cents, cash in advance.) In the 
case in question of course the language quoted was 
accompanied by a proper (or rather, improper) in- 
nuendo, to point the immoral. The court observe: 

“In its ordinary signification, and as generally ap- 
plied to persons, the word ‘intimacy’ would be under. 
stood to mean a proper friendly relation of the parties ; 
but, as employed in the article referred to, it has, and 
evidently was intended to have, a very different mean- 
ing. [t conveys the idea of an improper relation, an 
intimacy at least disreputable and degrading, and 
tending to such an extent to unfit the plaintiff for the 
position he held that ‘ outside parties’ were prompted 
to make complaint to the post-office department, and 





plained of are defamatory and actionable. In the 
statement they are laid with an innuendo which, if 
true, intensifies and greatly aggravates their meaning.” 
Jersey has an ultimate court, the Court of 
and Appeals, in which it is essential that 
several judges—four, we believe—shall know no 
law—lay judges. The governor has just appointed 
Mr. William Walter Phelps one of these lay judges, 
and we should deem it a capital appointment. He 
probably answers the required condition as well as 
anybody. 


Our venerable 


New 
Errors 


contemporary, The Counsellor, 
organ of the New York Law School, needs to pay a 
little more heed to its proof-reading. In speaking 
of our last article in this magazine on Practical 
Tests in Evidence, it says: ‘‘He discusses the ex- 
hibition of the human body in criminal cases and 
handles visgue subjects without gloves.” The edi- 
tor’s idea of heaven is a place where printers make 
no mistakes, 


The Boston Globe says the capitol at Albany “has 
cost enough to rank as the Solomon’s Temple of 
the nineteenth century.” But there is no wisdom 
about it. 


Governor Flower deserves a reward of merit for 
vetoing that bill legalizing the Brooklyn municipal 
robbery attempted under the guise of the Columbian 
celebration. Is it not possible for our people to be 
patriotic and public spirited without jobbery? 

It gives us pleasure to learn that the ownership 
of The Critie has passed to Mr. J. B. Gilder, its 
accomplished editor. The Critic is easily the best 
literary authority in this country, and it is 2 valuable 
as well as an entertaining companion to lawyers in 
their leisure hours. Its criticism is always of a 
broad and humane character, seeking to do justice 
rather than to exhibit ‘‘smartness.” Hereafter the 
journal will be to some extent illustrated. 

Sir Roche Boyle said: ‘‘ No person but a bird can 
be in two places at once.” Lieutenant-Governor 
Sheehan and Congressman Lockwood evidently 
think differently, for while they are theoretically in 
Albany and Washington respectively, drawing 
salaries for public service, they are really in Buffalo, 
defending some persons charged with offenses 
against the election laws. ‘‘ Something too much 
of this!” Vice-President Arthur set a bad example 
when he came lobbying to Albany. 





We have received copies of a monthly legal 
periodical entitled the ‘‘ American Lawyer,” ed ited 
by Frank C. Smith, at 48 Church street, New York 
city, two numbers of which have been issued, It 
is in quarto form, and contains a large amount of 
information upon legal topics, containing, besides 
editorial matters, notes upon legislation in different 





request his dismissal. It is impossible to read the 


article without being constrained to reach that con- 
clusion. 


On their face, without more, the words com- 


States, decisions upon important topics, a digest 
of cases deciding points of interest to commercial 
corporation, and banking attorneys, throughout the 
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country, and giving some three hundred and fifty- 
eight citations of authorities. Itis also very full in 
its account of the proceedings of bar associations 
throughout the country, and has much in the way 
of local news relative to lawyers. The exceedingly 
low price at which it is published, together with 
the considerable attention given to current matters, * 
places it in a somewhat unique position among legal 
periodicals, in that it does not in any way attempt 
to occupy the field now filled by other legal periodi- 
cals. It is conducted with vigor and ability and will, 
in the line which it has marked out, be of value to 
the profession. 


We this week continue the publication of 
papers read before the New York State Bar Asso- 
ciation at its annual meeting, giving place to papers 
by Judge George F. Danforth and F. R. Coudert, 
upon the Court of Appeals. Judge Danforth speaks 
with an experience of fourteen years upon the bench 
of that court to re-enforce his views; while Mr. 
Coudert is, as always, clear, pungent and convinc- 
ing. As this question has been much discussed, 
the contribution by these gentlemen, so well quali- 
fied for the task, will be of interest to the profession, 
as both sides of the controversy as to whether or not 
there should be an increase in the number of judges 
of the court is ably presented. It will enable the 
layman as well as the lawyer to pass upon the merits 
of the question. It is rare that two so able advo- 
cates are found taking opposite views of a question 
of so much public interest relative to the judiciary 
of the State. 


The report of the counsel to report revision of the 
tax laws, published in the Law JouRNAL last week, 
has brought many inquiries with reference to printed 


copies of the bill. We learn from the State printer 
that it is now printed and ready for distribu- 
tion. Application for copies may be made to any 
member of the Legislature or to the counsel who 
revised the law, Messrs. Collin and Fiero. 


NOTES OF CASES. 


N Robens v. Burrett, to appear in Hun’s Reports, 
the complaint set up a contract by the plaintiff 
tosell to defendants lands, and alleged that the de- 
fendants were in possession but had made default, 
and were removing and selling carp from a pond 
which they had constructed after entering into 
possession, for their own benefit, and that with- 
out them the premises were not worth the 
amount due plaintiff, and asked an injunction against 
the removal. Injunction denied. The court, May- 
ham, P. J., said: ‘*The fish, under such circum- 
stances, while the property was in the possession of 
the defendant Hillman, were clearly the private prop- 
erty of the defendant Barrett, if so far reclaimed as 
to be within his control, and if unreclaimed, and in 
their wild state, and not within the control or do- 
minion of Barrett, then they were fere nature, 
creatures in which no one could claim or maintain 





any valid title. It is quite true, that had the sub 

ject of the injunction beena barn upon the prem- 
ises, at the time of making the contract of purchase, 
or windows in the house, or shelves or drawers in ¢ 
store, the vendor, after default, could prevent then 
removal by the vendee or a stranger, on the ground 
that their removal would be a waste or destruction 
of the freehold. Tabor v. Robinson, 36 Barb. 4838. 
But this would not be so of sheep upon the premises, 
doves in a dove-house or fowls in a hen-house, placed 
there by the purchaser, and which, by carol, cage 
or house, were within the dominion of the person 
placing them on the premises, and the same, we 
think, is true of German carp inclosed and propa- 
gated ina private pond. In Fleet v. Hegeman, 14 
Wend. 42, it was held that oysters planted by 
an individual, in a bed clearly designated and 
marked, in a bay or arm of the sea, which is a com- 
mon fishery, are the property of him who plants 
them. And the same doctrine was repeated in 
Decker v, Fisher, 4 Barb. 592, and to the same effect, 
Lowndes v. Dickerson, 34 id. 586, also in Post v. 
Kreischer, 103 N. Y. 110, and these cases hold that 
interference with the owner's right is a trespass for 
which an action of trespass will lie. That being so, 
an injunction would not lie to restrain its removal, 
even if the title was in dispute, or concededly in the 
plaintiff. In that case, trespass, or an action at law 
to recover the value of the property taken, or re- 
plevin, an action to recover the possession of per- 
sonal property wrongfully taken or detained, would 
be the proper remedy, The extraordinary power of 
a court of equity could not be invoked in such case 
for the reason that the party has an adequate remedy 
at law. This rule is too familiar to require citation 
of authorities. It is not sufficient to authorize the 
remedy by injunction, that the violation of a naked 
legal right is threatened, there must be some special 
ground of jurisdiction, and when the injunction is 
the final relief sought, the facts entitling the plaintiff 
to it must be averred in the complaint, and proved.” 


In Western Union Telegraph Company v. Stratemeier, 
Appellate Court of Indiana, December 29, 1892, it 
was held that injury to feelings, and anxiety and 
distress of mind, caused by the absence of plaintiff's 
daughter from the funeral through defendant’s fail- 
ure to deliver a message, constitute proper elements 
of damages but not distress or anxiety resulting 
from sympathy with the sorrow of his wife or other 
members of the family. The court said: ‘* Upon 
the question of damages, it is argued that appellee’s 
recovery should have been limited to the nominal 
sum paid for sending the message. The doctrine 
that injuries to feelings and anxiety and distress of 
mind constitute an independent element for the re- 
covery of damages is strongly combatted by the 
courts of last resort in many of the States, upon 
grounds which, to say the least, seem to have the 
support of considerations of public policy, while 
upon the other hand the doctrine is maintained by 
the courts of other States, upon principles which, it 
must be admitted, appeal with great force to aliberal 
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and enlightened sentiment of justice. In this State 
the doctrine was affirmed, in very emphatic terms, 
in the case of Reese v. Telegraph Co., 123 Ind. 294, 
and the question must now be regarded as settled, 
to the extent that so far as mental suffering is the 
direct result of a violation of duty by a telegraph 
company, in failing to transmit a message, it con- 
stitutes an element of recoverable damages. * * * 
It is obvious that the jury awarded appellee damages, 
not only for his own suffering and anxiety of mind, 
resulting from the daughter’s absence, but also for 
distress of feelings occasioned by his wife's grief 
and disappointment from the same cause. Damages 
for mental suffering, in this class of cases, must be 
compensatory only; and the strongest argument 
against their recovery at all is that there can be no 
reliable standard for their measurement. That 
argument has influenced the courts of England, and 
many of the States in this country, to refuse them 
altogether, as the inevitable tendency would be to 
open a field for recoveries that must necessarily be 
lurgely speculative. But as has been noted, the 
courts of this State do not incline to the doctrine 
that denies one who has suffered a grievous wrong 
at the hands of another any redress at all, simply 
because of the difficulty of estimating his damages. 
But in view of the uncertainty that must charac- 
terize all attempts to measure damages for injury 
to feelings, it must be deemed an unsafe expedient 
to enlarge the basis of recovery, as defined in the 
Reese Case and the authorities upon which that de- 
cision is based. In matters of interest, affection, 
and sympathy, the family relation is so close that 
the distress of one member is reflected upon all, and 
a wrong inflicted upon one is suffered, in a measure, 
by every member of the household. This reflex or 
sympathetic suffering has never been the subject of 
legal cognizance in awarding damages. It is not 
only difficult of ascertainment, but it is secondary 
and consequential in its nature. If appellee may 
recover for his own grief and disappointment, re- 
sulting directly from appellant’s wrongful omission 
of duty, and also for the reflex distress of mind 
arising out of his wife’s enhanced suffering, there is 
no reason why he may not add to this aggregate his 
increased suffering in sympathy with every other 
member of his household. That doctrine would 
commit the whole subject to the realm of psycholog- 
ical speculation, without a single reliable standard 
of control. It would be as a ship upon a tempestu- 
ous sea, without a rudder to guide or a compass to 
ascertain its course. In the case of Telegraph Co. 
v. Cooper, 71 Tex. 507, an action to recover dam- 
ages for failing to transmit a message promptly, the 
court denied the husband the right to recover for 
injury to his feelings occasioned by his wife’s anxiety 
and distress. In the course of the opinion, it was 
remarked: ‘ His suffering could only be from alarm 
and sympathy for his wife’s suffering. His distress 
is merely a reflection from her distress, and that 
might be very considerable, but it is too remote and 
consequential.’ It may be truthfully said that it 
would be difficult to avoid confounding the mental 








anguish resulting directly to appellee with that re- 
flected from the grief of other members of his 
family; but that proposition can be answered by 
the suggestion that it would be equally as difficult 
to distinguish - between the anguish occasioned by 
the death of his child and that resulting from dis- 
appointment over the absence of his daughter. 
These distinctions must be observed, and it is the 
duty of the jury to exercise their most intelligent 
and unbiased judgment respecting them. It may 
be proper for the jury to be advised of the situation 
and surroundings of the plaintiff, so far as they may 
directly tend to aggravate or lessen the sorrow and 
disappointment resulting from the wrong complained 
of; but it is not proper to consider, as a substantive 
element of damages, any mental distress arising out 
of sympathy with the sorrow of others.” 
= en 
RELIEF OF THE COURT OF APPEALS. 
Paper read by Hon. George F. Danforth before the State Bar 
Association, January 18, 1893. 
Mr. President and Gentlemen of the New York State 
Bar Association: 

The subject which in the order of your proceedings 
is now to be taken up will be admitted by all to be of 
considerable importance. 

THE JUDICIARY ARTICLE OF THE CONSTITUTION. 

Not only its present form, but, in view of its known 
practical operation, what changes are required. Some 
of its features have from time to time been dwelt 
upon by this association. It is certainly becoming and 
fit that it should be taken up at large; for it is written 
among the first lines of your charter that the associa- 
tion is organized ‘to promote reform in the law, and 
to facilitate the administration of justice.” To that 
end also, it is provided that you shall * scrutinize pro- 
posed changes of the law, observe the practical work- 
ing of the judicial system of the State, and recommend 
any changes therein which observation or experience 
may suggest.’’ Moreover to facilitate these purposes, 
we find among your permanent officers some whose 
duty liesin that special direction. The single func- 
tion is assigned to them, to consider and report amend- 
ments tothelaw. Very serious and responsible duties 
are these. Your Constitution suggests the manner of 
performance. You are to scrutinize proposed changes, 
you are to promote reform. We cannot fail to know 
that alterations in our judiciary system are desired. 
We know that changes have been proposed; that some 
of them if adopted will be attended with mischief is, 
in the estimation of many, quite probable. What 
change would prove to bea false reform, entailing dis- 
credit upon the State, and what areal reform, safe for 
the service of the State, those who exercise the legis- 
lative power must in the first instance determine, 
subject, in certain exigencies requiring a change in the 
fundamental law, to correction by those who are mas- 
ters of all such laws—the people. It was their deter- 
mination which called into being the provisions of law 
now existing in relation to the judiciary, and to the 
people again an appeal is presently to be made. 

The origin of the article may properly be ascribed 
to the convention called together in 1846, by an over- 
whelming vote to revise the Constitution of the State. 

The work of the convention was completed in Octo- 
ber, and with the exception of a single provision hav- 
ing no relation to our subject, was adopted in Novem- 
ber, 1846. It is matter of bistory that the necessity of 
revising and reorganizing the then existing judiciary 
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system was one of the principal causes of calling the 


convention. That necessity had long existed. There | 


was a general dissatisfaction with regard to the com- 
position and complex functions of the then highest 
court of the State—the Court for the Correction of 
Frrors—a majority of its members were at one moment 
legislators; at another they were judges; at one time 
makers of the law; at another time, but in the same 
place, construing it. It was believed to be too numer- 
ous for securing the attention of all its members to the 
complicated and difficult causes which came before it. 
It was further alleged that the responsibility of its 
members was too little felt, because that responsi- 
bility was divided among its great number of judges. 
Persistent and well-grounded complaints were also 
common at the delay and expense of litigation in the 
Court of Chancery. The frequent appeals, then al- 
lowed by law in that and the other courts, were ob- 
jected to with great reason, as unnecessarily burden- 
some and vexatious. The Supreme Court was thought 
to be insufficient, in the number of its judges, to dis- 
pose of the constantly-increasing mass of business, 
which came before it. Regard was also had to the fact 
that in 1820, when the system under review was 
formed, the population of the State was only half of 
that of 1846, and it was thought unreasonable to expect 
that judicial officers called into being under the Con- 
stitution of 1820 should be able to hear and determine 
the controversies which must spring up among a peo- 
ple numbering nearly three millions. The plan adopted 
by the convention was designed to remedy those de- 
fects. Instead of a court composed of the chancellor, 
the judges of the Supreme Court, the lieutenant- 
governor, and thirty-two senators, for the correction 
of errors, the sixth or judiciary article of the Constitu- 
tion of 1846 provided for ‘“*a Court of Appeals, com- 
posed of eight judges, of whom four were to be elected 
by the electors of the State, and four selected from the 
class of justices of the Supreme Court having the 
shortest time toserve. It is not unworthy of notice, as 
showing the tenacity of impressions in matter of 
regulation, that while the Court for the Correction of 
Errors was laid aside as too cumbersome, the com- 
mittee by whom the amendment was prepared solicited 
the favor of the convention for its adoption by suggest- 
‘ing that the election of four judges by the people on 
general ballot ‘‘ would preserve” and continue in the 
court of last resort a popular and, as ‘* the committee 
believed,”’ a valuable feature existingin ‘* the former 
court, declaring that the presence of a portion of lay- 
men even in that court (if snch should be elected), of 
men of extensive general knowledge and sound judg- 
ment, not educated to the legal profession, might in 
many cases be useful.” It might serve, as it seemed 
to the committee, ** to correct the tendency which was 
thought to exist in the minds of professional men, to 
be led away by habits of’ thought from the just con- 
clusions of natural reason into the tracks of technical 
rules, inapplicable to the circumstances of the case and 
at variance with the nature and principles of our social 
and political institutions. In short, the general reason 
assigned forelecting four of the judges of the proposed 
hew court was that to do so would throw a little 
popular feeling into it, and thus assimilate it to the 
court the convention proposed to abolish. Whatever 
effect such observations may have had upon the per- 
sons addressed, there was no occasion to repeat them. 

The court as thus composed failed to give satisfac- 
tion. The reduction in the number of judges, the 
severance of the court from the Legislature, its con- 
finement to the administration of justice, and the elec- 
tion of the four judges were approved, but the change- 
able character of the court, owing to the short terms 
of judges drafted from the Supreme Court, was 
thought to render it unstable in its decisions and to 


| derogate from the dignity and character which should 
properly belong to it. Its judges, drawn from the 
Supreme Court, were able men, but the machinery of 
the court so constituted was inefficient. The sixth 
article was reconstructed, and the courts reorganized 
in 1870. In place of eight judges the Court of Appeals 
was to consist of seven, a chief judge and six associate 
judges, all to be elected for aterm of fourteen years 
instead of eight. 

The four judges however who held oflice in the 
former court by election were continued, and with an- 
other to be appointed by the governor, serve under 
the name of commissioners until the then existing 
calendar of causes in the Court of Appeals should be 
heard and determined. In 1888 there had again ac- 
cumulated so many causes in the court of 1870 as in- 
duced an amendment to the article in question, by 
which a second division of the court was created for 
the relief of the calendar. That relief has been afforded 
and the division dissolved, but the provisions of the 
same amendment are in force, and are such that upon 
wu similar emergency another reinforcement can be 
had. The convention of 1845 also dealt with other 
courts. The Constitution, as amended on the recom- 
mendation of that body, created a Supreme Court, and 
endowed it with general jurisdiction, both in law and 
equity. The Court of Chancery ceased to exist, and 
there went out with it the chancellor and three vice- 
chancellors and one hundred and sixty-eight examin- 
ers in chancery, as wellas their clerks and masters. 
In their. place, and in place of the former Supreme 
Court, the State was given four justices in each of 
eight judicial districts, and so many more in the city 
of New York, which formed one of the eight districts, 
as the Legislature might within certain limits of popu- 
lation allow. For each district a General Term was 
organized, a county judge was provided forin each 
county, and leave given to the Legislature to establish 
inferior local courts at its pleasure, with such juris- 
diction as it chose to accord tothem. Indeed so much 
power over the subject was given to the Legislature, 
that the whole judiciary system was practically com- 
mitted toits discretion. Two things however were 
accomplished by the sixth article. The Court for the 
Correction of Errors was abolished, the powers of the 
Supreme Court and Court of Chancery were com- 
mitted to the same court. This work of destruction 
in one instance, and of consolidation in the other, has 
remained undisturbed and unchallenged for a period 
of nearly fifty years. To that extent therefore the 
foundation of the new, and now existing judicial 
system was established in 1846. It was not to be ex- 
pected that so great and novel an undertaking could 
be fully accomplished by a single effort, or by one con- 
vention, however wise and intelligent its members. 
The effort to reform the law and its methods, and at 
the same time supply the new system with suitable 
machinery and mechanism, shared the fate of many 
other designs and inventions—social and others. The 
thing to be done is oftentimes obvious, requiring neither 
comment or explanation. The way todo it not so 
evident. Such was the case in this effort to create a 
judicial system, which should be free from the defects 
of its predecessors. The new courts easily superseded 
the old. In nearly every other respect the scheme was 
necessarily tentative or experimental. Experience 
from time to time disclosed its insufficiency. In some 
instances its defects have been rectified by the Legis- 
lature. In others, where as in the case of the Court 
of Appeals, already adverted to, organic changes have 
been suggested, the people have been successfully ap- 
pealed to. Other efforts for alteration and improve- 
ment have been made. 

In 1872 a commission had been appointed to suggest 
amendments to the Constitution, with a provision that 
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none should be proposed to the judiciary article. But 
in fact the judiciary system was even then in an un- 
satisfactory condition. Alterations were also desired 
in other parts of the Constitution, and in 1886 the peo- 
ple voted for anew convention. None was called. In 
1890 the governor of the State (Mr. Hill) by his annual 
message called the attention of the Legislature to the 
propriety of taking action for such a meeting of the 
people. The suggestion was not heeded. In April of 
that year however the subject seems to have been ap- 
proached, and the governor was authorized by the 
Legislature to designate four persons from each judi- 
cial district other than the first, and from that eight 
persons, and from the second district six; inall thirty- 
eight, who should constitute a commission for the pur- 
pose of proposing to the Legislature at its then next 
session amendments to the sixth article, providing also 
that no amendment should be proposed to any other 
article of the Constitution, Political equality among 
the members of the commission was carefully provided 
for. This act was approved by the governor on the 
26th of April, 1890. Commissioners were speedily ap- 
pointed, and their first meeting held on the 3d day of 
June. What was to be the work of the commission ? 
Manifestly the system arranged by the existing sixth 
article had lost its equipoise. It was no longer equal 
to the ends of its formation. The action of the Legis- 
lature disclosed in more than one part a condition of 
things to be accounted for in no other way. The 
causes before the court outnumbered it was thought 
the capacity of the judges to deal with them. That 
was a plain evil. Asa possible remedy more apparatus 
was suggested. 
The Legislature — both houses concurring — had re- 
solved that the justices of the Supreme Court should 
be increased by ten, and were disposed to submit a 
recommendation to that effect to the people. Laws of 
1890, page 1250. There had also been introduced into 
each house of the Legislature a resolution relating to 
the Court of Appeals similar in method with that in 
respect to the Supreme Court. It had been adopted 
by the Assembly. It was still pending before the Sen- 
ate. In substance it regarded the evil attendant upon 
the Court of Appeals as subject to the same treat- 
ment as that designed for the Supreme Court — an in- 
crease of members, fifteen instead of seven. It was 
not intended however that fifteen judges should sit in 
judgment at one time. The utility of this increase was 
supposed to lie in its quality of divisibility. Any five 
members were to constitute a quorum, and on certain 
appeals from orders three would do so. In case of dis- 
agreement in any one quorum the issue must be heard 
again before ten judges. Three quorums might sit at 
the same time. The scope of the commission, so far as 
the end to be kept in view was concerned, by the act of 
its formation, was the same as that of the Legislature 
—to suggest such qualifications to the existing consti- 
tutional law as to it seemed good. The whole judiciary 
article was by the statute placed before the commis- 
sion. Its first act was to divide itself into committees, 
to whom respectively was allotted the duty of exami- 
vation into the several particular subjects which 
together make up the whole article. Upon subsequent 
days—and there were many of them—the reports of 
these committees were made the subject of discussion 
and criticism by the full commission. Some things 
were at once obvious. In the first place the very crea- 
tion of the commission and its object as defined by the 
creative power—“ to propose to the Legislature amend- 
ments ”’—carried an implication of sume defect in the 
judiciary system of the State which they might dis- 
cover and so help to remedy. Upon examination it 
was found that the true and only considerable cause of 
complaint had already been suspected by the Legisla- 
ture—a congested or over-crowded condition of the 


calendars. To some extent in the Supreme Court, but 
not much, and that in some measure owing to the 
draft made upon it in forming the second division of 
another court. The alleged or supposed difficulty was 
in the business of the Court of Appeals, and the gen- 
eral statement relied upon that its judges could not 
cope with that business. To appreciate the force and 
reasonableness of that statement it should be analyzed. 
(1) The business of that court being purely appellate, 
its volume depends entirely upon the determinations 
of other tribunals. (2) It has no part in them, either 
in the origin of causes or in their development. It 
merely sits in judgment—inquires into errors alleged 
to have been committed by other courts, and must re- 
view such controversies as legally come before it. 
Even the order in which those controversies shall be 
heard is determined for it. The Legislature has con- 
trol over both matters. It indicates not only what 
cases shall be taken to it, but what questions shall be 
auswered by it. (3) There was no complaint of dila- 
toriness or of inefficiency on the part of the court; 
none that in formulating its decisions it had not uni- 
formly and with care regarded the rights of suitors, 
nor that it lacked any quality which is indispensable 
or desirable in a court of justice. The complaint was 
not of delay voluntarily permitted, but of delay neces- 
sarily incurred by reason simply of the quantity of 
causes. Ihave already stated the remedy which the 
Legislature bas under consideration. It received am- 
ple investigation by the commission. The argument 
in its favor was simple. It was said a court of seven 
judges disposes of five hundred causes in a twelve 
month; double the number, fourteen, if properly ar- 
ranged and given a chief justice, will dispose of one 
thousand causes. Nothing more was added. Nothing 
more could be added. It was one of two certain 
methods—increase the judges. Another method was 
suggested, equally simple — diminish the business. 
Neither involved any principle. The question was one 
of expediency. Which is the better? 

It would be out of place to discuss the theoretical 
limit of the State duty. It is enough for our present 
purpose that the State recognizes it as a duty to pro- 
vide tribunals where in the exercise of its judicial 
power it may enforce in favor of a citizen rights and 
obligations due to him from another. Such tribunals 
are established for the administration of justice. Its 
furtherance between individuals is assumed to be one 
of the ends of government, but is not assumed to be 
and is not in fact its soleend. The advantage or wel- 
fare of the State is to be considered and the general 
good preferred to the wishes of the individual cer- 
tainly, and almost always to his individual interest, 
where the two conflict. 

In theory the State sits upon the bench, and I am 
aware of no right in an individual which in one court 
or another to which the State has intrusted its judicial 
power that right will not be to-day recognized or en- 
forced. If there are any such they enter into no con- 
troversy presented by the present judiciary article. 
The State indeed is not itinerant, yet it nearly answers 
the policy of the ancient law which would bring justice 
to every man’s door. It has provided judges or jus- 
tices in permanency in every department, district, 
county and town within its limits. In the ordinary 
courts of justice and in the ordinary course of law 
every right of person, every question of property, real 
or personal, can be tried and can be determined, and 
as adjudged, may be enforced by process of the State. 
The rights of citizens are maintained. Justice is ad- 
ministered. Iam not aware of any complaint to the 
contrary. The State therefore has exercised its nor- 
mal function. It has passed upon the rights of its citi- 
zens. Every right of every person. It has done more. 








It has provided for every case a court of review. The 
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facts in dispute may be inquired of in one court at 
least, alleged errors of law reviewed in another. So 
that generally speaking every right may be litigated in 
two courts. If there are exceptions they are not the 
occasion of any debate. No one alleges that justice or 
right has been denied or deferred in those courts. 
Nor that writs or process have not been granted freely 
and without delay to all persons requiring the same. 
What then is the complaint? Why the State for rea- 
sons satisfactory to itself has established beside the 
first court of review another appellate tribunal. [t 
conferred upon it at the outset a jurisdiction overa 
certain class of cases, but not over all cases. From 
certain courts no judgment could be taken to it as of 
right. Some cases might go there by permission; others 
go there of course. This has always been so. It was so 
with the antecedent highest court of the State. ‘The 
present Court of Appeals was created into such abili- 
ties and with such disabilities. Others have been af- 
fixed to it, so that for many years not only has it been 
denied jurisdiction over causes originating in certain 
tribunals, but while in ordinary cases there may be 
appeal after appeal, as opportunity for a new trial is 
afforded, if the court below directs a new trial no ap- 
peal can be taken from that direction, save only by 
consent of the defeated party that judgment absolute 
shall go against him if the appeal fails. In other cases 
theamountofthe matter in controversy determines its 
jurisdiction. That amount must exceed $500. So the 
Court of Appeals has not now and never has had an 
unlimited or unrestrained jurisdiction, except possibly 
fora short time under the Judiciary Act of 1847. Its 
jurisdiction has been determined by the character of 
the order complained of, by the judicial character of 
the court whose judgment is sought to be questioned, 
and finally by the amount in controversy. 

In other cases the formation and distribution of our 
courts allows a double appeal, and the exact fault 
found with the system and the cause of all present dis- 
satisfaction or complaint is occasioned by the fact that 
this double appeal intercepts the speedier disposition 
of the business brought before the court. 

Revert now to the duty assigned to the commission. 
With these facts in view, with information before it 
ofthe amount and character of business before the 
Court of Appeals, with a knowledge of the decisions 
of that court, how far the judgments appealed from 
were sustained or reversed,it seemed to the commission 
that there was too little power in the Supreme Court 
and an unnecessary excess of business cast upon the 
Court of Appeals. It was therefore unable to adopt the 
plan then before the Legislature and formulated for 
presentation to the people, and thought it for the ad- 
vantage of the public that there should be a readjust- 
ment of the machinery of the Supreme Court, and a 
limitation to the jurisdiction of the Court of Appeals 
rather than an increase of its judges. Whether the re- 
striction should depend upon the amount involved, as 
already to someextent provided in that court, and as 
then existed in the Supreme Court of the United 
States, whether its jurisdiction should be limited by 
the character of the cases made the subject of appeal, 
Wasa question much discussed. The latter was pre- 
ferred. It was thought that as to those the judgment 
of the Supreme Court should be final. The reorgani- 
zation of that court, it was believed, would increase its 
ability to transact the business before it. The other 
plaun—an enlargement of the court to fifteen judges— 
was by a majority of the commissioners, upon vote for- 
mally taken, upon more than one occasion con- 
demned. If adopted it would, as was thought, destroy 
# court which commanded the respect and reverence 
of the people of our State, and was held in high estima- 
tion by the tribunals of other States. Itssuccessful and 
satisfactory operation was known. What a new court, 





nominally of fifteen judges, practically three parts ot 
a court, each part of tive judges, or fractionally one- 
third of the whole, would accomplish, and how they 
could accomplish judicial functions as a single appel- 
late court, was 2 mere matterof opinion and supposi- 
tion. The experiment seemed unnecessary, and such 
was the report of the commission. It is proper to add 
that this did not appear to be the view of the Legisla- 
ture. Both Senate and Assembly adopted at once sub- 
stantially the proposed amendment, which was before 
them at the time they directed the appointment of 
commissions, and voted to submit it to the people. 

There seems to be now however an opportunity for 
&% more substantial reform in the administration of 
justice in our State than is likely to follow a mere 
numerical increase in the judges of its courts. And 
in the impending convention no question can be of 
greater importance than that the recital of which you 
have invited. In its disposition, the feelings of liti- 
gants should not alone be consulted, but the greater 
interest of the State, in the existence of such asystem, 
as will enable the courts not merely to reach the end 
of litigation and declare it closed, but to do so without 
miscarriage of justice, or what is perhaps of equal im- 
portance, without the appearance of such miscarriage. 
Our present system is of that character, and witha 
few alterations in our laws would, it is probable, be 
sufficient for the requirements of the State. 

1. Abolish all laws for the collection of debts under 
$25 in amount. 

2. Preserve the present Justices’ Courts, and County 
Courts, but apply to county judges the constitutional 
provision which now prevents the judges of other 
courts of record from practicing as attorneys or coun. 
sellors, or acting as referee. 

3. The reason of the exclusion applies to all judges. 
Strengthen and improve the Supreme Court, and 
make its judgments final in all cuses where the 
amount involved is less than $3,000, and in all 
other cases where its judgment concurs with that of 
the court below, except in special causes to be enume- 
rated by the Legislature, by reason of intrinsic import- 
ance of the question involved,or where the determina- 
tion decides a question of law which stands otherwise 
determined by a General Term of the Supreme Court. 

4. Continue the Court of Appeals with seven judges, 
as one best constituted for hearing argument, and for 
consultation, and for the rendering of judgments 
which shall promote uniformity and consistency of 
decision by the various other courts of the State. 


Se 


RELIEF OF THE COURT OF APPEALS. 


Paper written by Mr. Coudert on the Constitutional Conven- 
tion, for the New York State Bar Association. 


N 1890 a Constitutional Commission was appointed 
by Governor Hill to formulate a scheme for the im- 
provement of our judicial organization and to provide 
relief for suitors suffering from undue delay in the dis- 
position of their cases. ‘The governor's appointments 
were generally unexceptionable; many of his ap- 
pointees were recognized as leaders in the profession 
of the State. They were necessarily familiar with the 
workings of the system as it actually existed; they 
knew its shortcomings, if there were any, and they 
were ingenious enough to supply suggestions for the 
remedy of such abuses as might interfere with the sut- 
isfactory administration of justice. 

The gentlemen thus appointed to this important duty 
entered upon their work with diligence and zeal. They 
held frequent meetings, at which the speeches were 
abundant and excellent of their kind; the suggestions 
for improvement were of the most varied and inge- 
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nious character. Aftera protracted deliberation, a plan 
marked by almost painful minuteness and excessive 
elaboration was finally perfected and submitted to the 
bar and tothe people as the work of the convention. It 
cannot be denied that it failed signally and unmistak- 
ably to secure the sanction of the profession. The 
writer, having had the honor of being one of the con- 
vention, may, without disrespect, be permitted to say 
that in contemplating the effect of that learned body's 
labors upon the public, he is reminded of Charles 
Lamb’s expression at the first night of his play, ** Good 
Lord! how they hiss!” 

The Bar Association of the City of New York, arep- 
resentative body of very high order, directly passed 
upon the work of the convention and rejected it by a 
large majority, although its supposed advantages were 
fully explained and made much of by such men as 
Mr. Carter, Mr. Choate and Mr. Hornblower. Two of 
those gentlemen had been presidents of the associa- 
tion; all three of them were conceded to stand in the 
front rank of the profession. 

That the Legislature took substantially the same 
view as the Bar Association is undeniable. The work 
ofthe convention was allowed to remain untouched by 
the legislative fingers, except that the mantle of silence 
was quietly thrown over it, and has covered it to this 
day. Why this lame and impotent conclusion was 
reached; why a scheme advocated so earnestly by Mr. 
Carter and his distinguished associates during s0 many 
and protracted sessions should have painfully miscar- 
ried, deserves attention and study. Whether we are 
to have another convention, orin view of our recent 
experience, to relegate the whole subject tothe Legis- 
lature, it may be profitable to scrutinize the causes of 
failure and to suggest the lines on which a more suc- 
cessful result may be worked out. 

While it may be admitted that our judicial system in 
the State is not perfect, yet upon the whole it may be 
fairly claimed to have worked satisfactorily. to our 
people and to the bar, with the single exception that 
the accumulation of casesin the Court of Appeals so 
delayed the final determination of actions that suitors 
were justified in their complaints. Delay, itis a tru- 
ism to say, isin many cases a denial of justice, and so 
long as it is in the power of a defeated litigant to post- 
pone the final result in the court of last resort by the 
simple process of serving a notice of appeal and giving 
a bond, it is manifest that such injury and unnecessary 
hardship may be inflicted upon a party whose cause is 
just and whose legal remedies are otherwise adequate. 
Temporary expedients have been resorted to by way 
of commissions and supplemental divisions of the court, 
but those expedients were never wholly satisfactory. 
“ Double-headed ”’ courts, as they were popularly 
called, lacked the essential element of uniformity and 
stability of decision which is so important to the dig- 
nity and efficiency of a court of last resort. It was well 
understood therefore that the main object of this con- 
vention was to secure from eminent lawyers the formu- 
lation of a plan by which the Court of Appeals might 
be relieved from its excessive labors and suitors from 
undue delay. The majority of the convention, recog- 
nizing this, proposed a plan of which the two princi- 
pal features were: First, to stem the rising tide of 
cases in the Court of Appeals, by radical restriction of 
the right to go beyond the General Terms; second, to 
‘strengthen the General Terms by increasing the num- 
ber of judges, and by making certain changes calcu- 
lated to give these courts additional permanency and 
elficiency. : 

It is proper to add, that although the majority of the 
convention did formulate such a plan, it was only car- 
vied after a protracted and earnest contest, and against 
the protest of a considerable number of the members 
of the convention. 








Whatever may be the merits of the convention’s 
work, it seems obvious ab initio that the scheme pro- 
posed could never be reasonably expected to secure the 
indorsement and approval of the Legislature. It is a 
matter of common experience that every constituted 
body, whether judicial, political or legislative, seeks to 
extend its own jurisdiction, and accepts with reluct- 
ance any innovation which curtails its dignity or di- 
minishes its importance. It must have been apparent 
to the members of the convention that their real raison 
d'etre was the performance of some work which the 
Legislature was incompetent, by reason of constitu- 
tional limitations, itself to perform. It is idle to sup- 
pose that the law-making power of this State would 
abdicate any of its functions in favor of a body not yet 
created and necessarily of an ephemeral character. 
Whether our Legislatures are or are not competent to 
deal with such a subject as the one that we are now 
considering, it may be assumed that they at least con- 
sidered themselves sufficiently equipped for the dis- 
charge of any duty within its jurisdiction. It may be 
taken for granted that when the governor, in’ pursiu- 
ance of a legislative mandate, called together a number 
of lawyers, that they might suggest methods of relief 
for the Court of Appeals, he did not, nor did the Sen 
ate and Assembly, expect or desire that these eminent 
gentlemen should do what could readily be done at the 
Capitol. Wherein then was the power of the Legisla- 
ture inadequate? Could any plan be suggested to rem- 
edy the difficulties complained of, which would re- 
quire in its practical application the exercise of some 
authority not conferred upon the Legislature? This is 
easily auswered, and leads to the consideration of a 
question that must be solved at the beginning. 

It is obvious that whether we are dealing with courts 
of justice, or with any other organized body of men, 
and are called upon to increase the capacity of such 
body to perform its duties, where by reason of exces- 
sive demands upon their time, a miscarriage is liable 
to occur, one of two alternatives at once presents itself 
—either we must reduce the work or we must increase 
the efficiency of the agency which is to perform that 
work. This alternative was clearly presented in the 
matter now before us. Either the number of judges 
must be increased or the number of cases submitted 
for their decision must be reduced. There is no escape 
from this very simple dilemma, and we must ussume 
that it was fully understood by the Legislature. 

It so happened however that this latter body was only 
competent to deal with one branch of the subject. It 
was within its admitted jurisdiction to supply one 
form of relief, by diminishing the volume of business 
then threatening to submerge the court. That author- 
ity had repeatedly been exercised, and the law-making 
body had gone so far in the assertion and exercise of * 
its right as to fix a money limit to the cases appealable 
to the court of last resort. It may be confidently as- 
serted that no form of limitation upon a suitor’s right 
is more offensive, none of more doubtful expediency, 
than that which is wholly based upon an arbitrary 
limit of money interest. It tends to create, or at least 
to emphasize, a line of demarcation between the rich 
and the poor, to a disregard of the fact that the latter’s 
all may be involved within the prohibited degrees, and 
to make plausible the objection that the wealthy liti- 
gant alone may enjoy the privilege of having his case 
passed upon by the most august tribunal in the State. 
Conclusive evidence that this view is generally takeu 
by the bar was given in the convention itself when a 
proposition was made to place an arbitrary restriction 
of this character upon the right to appeal. The voice 
from the several districts outside New York city was 
practically unanimous against the expediency of in- 
serting such a clause intoour organic law. It was evi- 
dent that the large majority of the members were con- 
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vinced that the court would lose much of the favor that 
it enjoyed if it were open to the reproach of being in- 
accessible to the general body of litigants. The result 
wasa determination not to abridge or interfere with 
the exercise of the power vested and heretofore exer- 
cised by the Legislature upon this subject, and to leave 
that body to deal with the money limitation as it might 
see fit. An act of the Legislature was revocable, and 
a mistaken course might readily be corrected. It was 
the part of wisdom not to make wrong perpetual by 
foreclosing the people from amending the errors of 
their representatives. 

As it was admitted that the Legislature might re- 
duce the volume of business by arresting the suitor’s 
progress on the way, and as it was apparent that the 
Legislature, by non-action, had determined that it was 
not expedient to resort to this method of relief, there 
was logically but one other alternative to be consid- 
ered, viz., anincrease in the number of judges. This 
increase the law-making power was not permitted to 
effect. The number of judges had been fixed by the 
people and established in the Constitution; an amend- 
ment to that instrument was therefore necessary if 
relief in that form was to be had; hence the reference 
of the matter to a constitutional convention. 

Unless the Legislature had stated its purpose in plain 
and direct terms, it is difficult to perceive how that 
purpose could be more plainly expressed. It desired 
aid where it was powerless, not where it was omnipo- 
tent. It was not guilty of the flagrant inconsistency 
attributed to it by the action of the convention. It did 
not mistrust its powers or fear to exercise them, and we 
may feel quite certain that it would not have hesitated 
to circumscribe the jurisdiction of the Court of Ap- 
peals had it not been supposed that a satisfactory ad- 
justment of the problem could be reached by the ordi- 
nary and proper methods of legislation. Hercules was 
invoked to do something that might not be accom- 
plished without his aid. 

When therefore the convention, instead of doing that 
which it was expected to do, did the very thing which it 
was not expected to do, and suggested to the Leg- 
islature that it should tie its own hands, abridge its 
own powers, and declare itself unfit to exercise the 
powers theretofore freely used, but one result could 
be fairly expected. The Legislature did not give its 
sanction to the labors of the convention nor accept its 
conclusions. 

Thus the matter stands. If the failure above de- 
scribed is to bear any useful fruit, it must be consid- 
ered in the light of an admonition, that the public sen- 
timent requires that relief should be given to the court, 
not by depriving the litigants of the privileges to 
which long usage has entitled them, but by so increas- 
ing the working capacity of the court that it may keep 
pace with the growing necessities of a flourishing and 
prosperous State. 

The plea has been made that to enlarge the number 
of judges would diminish the dignity and the import- 
ance of the court, the reason assigned being that un- 
der such a system all the judges could not, as in the 
past, hear all the cases. The character for learningand 
wisdom of the men who take this ground is such as to 
make the claim respectable and deserving of conside- 
ration. But even conceding, for argument’s sake, that 
such in theory might be the result, the pressing neces- 
sity of the situation inexorably demands that we 
should incur the risk. The State of New York has not 
yet attained its growth; the volume of litigation is 
sure to expand with increasing population and wealth. 
Where and when will the process of amputation be 
discontinued? What principle of excision may we 
adopt that will preserve the dignity of our court by 
curtailing its usefulness? To-day it is recommended 





that many of the most important subjects of litigation 





shall be erased from the calendar of appealable causes. 
What shall be done in five years or ten, when the ris- 
ing tide again threatens submersion? It is now quite 
certain that before many years, should the surgical 
methods be persisted in, our highest court will stand 
as the shadow of a great name, and lose the substance 
of actual usefulness to preserve a sentimental tradition 
of former excellence. Weshould not forget that ifthe 
Court of Appeals has stood, and stands, foremost among 
the many useful and learned tribunals of this country, 
its pre-eminence has been due in a great measure to 
the wide field of jurisdiction in whica it has been al- 
lowed to display its capacity for good. No more se- 
rious blow can now be aimed at it than to limit that 
capacity by iron-clad limitations of constantly-increas- 
ing stringency. We may be encouraged in this dilemma 
by the reflection that other Nations have been con- 
fronted with the same problems, and have solved 
them without sacrificing the time-honored rights of 
suitors. Let us be logical, and accept the consequences 
of our unprecedented growth. The people’s business 
must be done, and the proper way to do it is by in- 
creasing the number of servants, not by diminishing 
the volume of useful and necessary work. 
New York, Jan. 10, 1893. 


——___.———_——— 


CONSTITUTIONAL LAW— LANDS UNDER 
THE GREAT LAKES—RIPARIAN RIGHTS. 


UNITED STATES SUPREME COURT, DECEMBER 5, 1892. 


ILLINoIs Cent. R. Co. v. STATE OF ILLINOIS.* 
Crry oF CuIcaGo v. ILLINOIS Cent. R. Co. 
STATE OF ILLINOIS v. ILLINOIS CENT. R. Co. 


The dominion, sovereignty and ownership of lands under the 
navigable waters of the Great Lakes of this country be- 
long to the States, respectively, within whose borders such 
lands are situated, subject to the right of Congress to con- 
trol the navigation so far as may be necessary for the 
regulation of foreign and interstate commerce, 

The title which a State holds to lands under the navigable 
waters of the Great Lakes lying within her limits is held 
in trust for the people of the State, that they may enjoy 
the navigation of the waters, carry on commerce over 
them and have liberty of fishing therein, free from ob- 
struction or interference by private parties, and it is not 
within the legislative power of the State to surrender its 
property and general control over the lands of an entire 
harbor, bay, sea or lake, though it may grant parcels 
thereof for the foundations of wharves, piers, docks and 
other structures in aid of commerce, or parcels which, 
being occupied, do not substantially impair the public in- 
terest in the waters remaining. 

Act of Illinois, April 16, 1869, purporting to grant to the Illi- 
nois Central Railroad Company all the right and title of 
the State to the submerged lands constituting the bed of 
Lake Michigan, for one mile from the shore opposite the 
company’s tracks and breakwater in the city of Chicago, 
to be held in perpetuity without power to alienate the fee, 
was in excess of the legislative power of the State, and in- 
operative to affect, modify or in any respect control the 
sovereignty and dominion of the State over such lands, or 
its ownership thereof, and was annulled by the Repealing 
Act of April 15, 1873, which was valid and effective to that 
extent. 

The reclamation by the Illinois Central Railroad Company 
from the waters of Lake Michigan of a tract two hundred 
feet wide, extending along the front of the city of Chicago, 
and the construction of its tracks, crossings, guards, etc., 
and the erection of the breakwater on the east thereof, 
and the necessary works for the protection of the shore 
on the west, as required by the ordinance under which it 
was permitted to enter the city, did not interfere with any 
useful freedom in the use of the waters of the lake for 
commerce, foreign, interstate or domestic, or constitute 
such an encroachment upon the domain of the State as to 
require the interposition of a court for their removal, or 
for any restraint in their use. 


*13 Sup. Ct. Rep. 110, 
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The railroad company did not however acquire, by such recla- 
mation, an absolute fee in the lands reclaimed, or any right 
of use, disposal or control, except for a right of way and 
for railroad purposes; nor did it thereby acquire any 
rights, as a riparian owner, to reclaim still further lands 
from the lake for its use, or for the construction of piers, 
docks and wharves in furtherance of its business. 

In respect to the lots lying north of Randolph street, in said 
city, and the lots in front of Michigan avenue bordering on 
the lake, and to which the company acquired the fee by 
purchase, it was vested with riparian rights, and thereby 
became entitled to fill up the shallow waters of the lake, 
and to construct piers, wharves, docks and slips not ex- 
tending beyond the point of navigability. 

The fee in the streets, alleys, commons and public grounds, as 
exhibited on the maps of subdivision of fractional sections 
10 and 15, lying on the lake front of Chicago, is vested in 
the city, together with the riparian rights appertaining 
thereto; and these rights were not divested by the fact 
that the Illinois Central railroad occupied the lands under- 
lying the immediate front, and filled them in for its right 
of way, under authority of a city ordinance; and the city 
still has the right to exercise such riparian rights, subject 
to the terms of the ordinance and to the authority of the 
State to prescribe the lines beyond which no structures 
may be extended, and also subject to such supervision and 
control as the United States may lawfully exercise. 

PPEALS from the Circuit Court of the United 
States for the Northern District of [linois. Modi- 
fied and affirmed. 


B. F. Ayers and John N. Jewett, for Ilinois Cent. R. 
Co. 


John S. Miller and S. S. Gregory, for the city of 
Chicago. 


George Hunt, for the State of Illinois. 


Fre.p, J. This suit was commenced on the Ist of 
March, 1883, in a Circuit Court of Illinois, by an infor- 
mation or bill in equity filed by the attorney-general 
of the State, in the name of its people, against the Illi- 
nois Central Railroad Company, a corporation created 
under its laws, and against the city of Chicago. The 
United States were also named as a party defendant, 
but they never appeared in the suit, and it was impos- 
sible to bring them in as a party without their consent. 
The alleged grievances arose solely from the acts and 
claims of the railroad company, but the city of Chi- 
cogo was made a defendant because of its interest in 
the subject of the litigation. The railroad company 
filed its answer in the State court at the first term after 
the commencement of the suit, and upon its petition 
the case was removed to the Circuit Court of the 
United States for the northern district of Illinois. In 
May following the city appeared to the suit and filed 
its answer, admitting all the allegations of fact in the 
bill. A subsequent motion by the complainant to re- 
mand the case to the State court was denied. 16 Fed. 
Rep. 881. The pleadings were afterward altered in 
various particulars. An amended information or bill 
was filed by the attorney-general, and the city filed a 
cross-bill for affirmative relief against the State and 
the company. The latter appealed to the cross-bill 
and answered it, as did the attorney-general for the 
State. Each party has prosecuted a separate appeal. 

The object of the suit is to obtain a judicial deter- 
mination of the title of certain lands on the east or 
lake front of the city of Chicago, situated between the 
Chicago river and Sixteenth street, which have been 
reclaimed from the waters of the lake, and are occu- 
pied by the tracks, depots, warehouses, piers and other 
structures used by the railroad company in its busi- 
ness, and also of the title claimed by the company to 
the submerged lands, constituting the bed of the lake, 
lying east of its tracks, within the corporate limits of 
the city, for the distance of a mile, and between the 
south line of the south pier near Chicago river, ex- 











tended eastwardly, and a line extended in the same 
direction from the south line of lot 21 near the com- 
pany’s roundhouse and machine shops. The determi- 
nation of the title of the company will involve a con- 
sideration of its right to construct, for its own business, 
as well as for public convenience, wharves, piers and 
docks in the harbor. 

We agree with the court below that toa clear under- 
standing of the numerous questions presented in this 
case it was necessary to trace the history of the title to 
the several parcels of land claimed by the company; 
and the court, in its elaborate opinion (33 Fed. Rep. 
730), for that purpose referred to the legislation of the 
United States and of the State, and to ordinances of 
the city and proceedings thereunder, and stated, with 
great minuteness of detail, every material provision of 
law and every step taken. We have with great care 
gone over the history detailed, and are satisfied with 
its entire accuracy. It would therefore serve no use- 
ful purpose to repeat what is, in our opinion, clearly 
and fully narrated. In what we may say of the rights 
of the railroad company, of the State and of the city, 
remaining after the legislation and proceedings taken, 
we shall assume the correctness of that history. ; 

The State of Illinois was admitted into the Union in 
1818 on an equal footing with the original States, in all 
respects. Such was one of the conditions of the ces- 
sion from Virginia of the territory north-west of the 
Ohio river, out of which the State was formed. But 
the equality prescribed would have existed if it had 
not been thus stipulated. There can be no distinction 
between the several States of the Union in the char- 
acter of the jurisdiction, sovereignty and dominion 
which they may possess and exercise over persons and 
subjects within their respective limits. The bound- 
aries of the State were prescribed by Congress and ac- 
cepted by the State in its original Constitution. They 
are given in the bill. It is sufficient for our purpose to 
observe that they include within their eastern line all 
that portion of Lake Michigan lying east of the main- 
land of the State and the middle of the lake, south of 
latitude 42 degrees and 30 minutes. 

{t is the settled law of this country that the owner- 
ship of and dominion and sovereignty over lands cov- 
ered by tide waters, within the limits of the several 
States, belong to the respective States within which 
they are found, with the consequent right to use or 
dispose of any portion thereof, when that can be done 
without substantial impairment of the interest of the 
public in the waters, and subject always to the para- 
mount right of Congress to control their navigation so 
far as may be necessary for the regulation of com- 
merce with foreign nations and among the States. This 
doctrine has been often announced by this court, and 
is not questioned by counsel of any of the parties. 
Pollard’s Lessee v. Hagan, 3 How. 212; Weber v. Com- 
missioners, 18 Wall. 57. 

The same doctrine is in this country held to be ap- 
plicable to lands covered by fresh water in the Great 
Lakes, over which is conducted an extended commerce 
with different States and foreign nations. These lakes 
possess all the general characteristics of open seas, ex- 
cept in the freshness of their waters, and in the ab- 
sence of the ebb and flow of the tide. In other respects 
they are inland seas, and there is no reason or principle 
for the assertion of dominion and sovereignty over 
and ownership by the State of lands covered by tide 
waters that is not equally applicable to its ownership 
of and dominion and sovereignty over lands covered 
by the fresh waters of these lakes. At one time the 
existence of tide-waters was deemed essential in deter- 
mining the admiralty jurisdiction of courts in Eng- 
land. That doctrine is now repudiated in this country 
as wholly inapplicable to our condition. In England 
the ebb and flow of the tide constitute the legal test of 
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the navigability of waters. There no waters are navi- 
gable in fact, at least to any great extent, which are 
not subject to the tide. There, as said in the case of 
The Genesee Chief, 12 How. 443, 455: *** Tide-water’ 
and ‘navigable water’ are synonymous terms, and 
‘tide-water,’ with a few small and unimportant excep- 
tions, meant nothing more than public rivers, as con- 
tradistinguished from private ones;’’ and writers on 
the subject of admiralty jurisdiction ‘‘took the ebb 
and flow of the tide as the test, because it was a con- 
venient one, and more easily determined the character 
of the river. Hence the established doctrine in Eng- 
land, that the admiralty jurisdiction is confined to the 
ebb and flow of the tide. In other words, it is confined 
to public navigable waters.” 

But in this country the case is different. Some of 
our rivers are navigable for great distances above the 
flow of the tide—indeed, for hundreds of miles—by the 
largest vessels used in commerce. As said in the case 
cited: ** There is certainly nothing in the ebb and flow 
of the tide that makes the waters peculiarly suitable 
for admiralty jurisdiction, nor any thing in the absence 
of a tide that renders it unfit. If it is a public, navigable 
water, on which commerce is carried on between dif- 
ferent States or nations, the reason for the jurisdiction 
is precisely the same, and if a distinctica is made on 
that account it is merely arbitrary, without any foun- 
dation in reason, and indeed would seem to be incon- 
sistent with it.”’ 

The Great Lakes are not in any appreciable respect 
affected by the tide, and yet on their waters, as said 
above, a large commerce is carried on, exceeding in 
many instances the entire commerce of States on the 
borders of the sea. When the reason of the limitation 
of admiralty jurisdiction in England was found inap- 
plicable to the condition of navigable waters iu this 
country the limitation and all its incidents were dis- 
carded. So also, by the common law, the doctrine of 
the dominion over and ownership by the crown of 
lands within the realm under tide-waters is not 
founded upon the existence of the tide over the lands, 
but upon the fact that the waters are navigable; 
“‘tide-waters’’ and ‘‘navigable waters,” as already 
said, being used as synouymous terms in England. 
The public being interested in the use of such waters, 
the possession by private individuals of lands under 
them could not be permitted except by license of 
the crown, which could alone exercise such domin- 
ion over the waters as would insure freedom in their 
use so far as consistent with the public interest. The 
doctrine is founded upon the necessity of preserving 
to the public the use of navigable waters from private 
interruption and encroachment—a reason as applicable 
to navigable fresh waters as to waters moved by the 
tide. We hold therefore that the same doctrine as to 
the dominion and sovereiguty over and ownership of 
lands under the navigable waters of the Great Lakes 
applies which obtains at the common law as to the do- 
Minion and sovereignty over and ownership of lands 
under tide- waters on the borders of the sea, and that 
the lands are held by the same right in the one case as 
in the other, and subject to the same trusts and limi- 
tations. Upon that theory we shall examine how far 
such dominion, sovereignty and proprietary right 
have been encroached upon by the railroad company, 
and how far that company had at the time the assent of 
the State to such encroachment, and also the validity of 
the claim which the company asserts, of a right to 
make further encroachments thereon by virtue of a 
grant from the State in April, 1869. 

The city of Chicago is situated upon the south- 
western shore of Lake Michigan, and includes, with 
other territory, fractional sections 20 and 15, in town- 
ship 39 N., range 14 E. of the third P. M., bordering on 
the lake, which forms their eastern boundary. Fora 








long time after the organization of the city its harbor 
was the Chicago river, a small, narrow stream opening 
into the lake near the center of the east and west lina 
of section 10; and in it the shipping arriving from 
other ports of the lake and navigable waters was 
moored or anchored, and along it were docks and 
wharves. The growth of the city in subsequent years, 
in population, business and commerce, required a 
larger and more convenient harbor, and the United 
States, in view of such expansion and growth, com- 
menced the construction of asystem of breakwaters 
and other harbor protections in the waters of the lake 
in front of the fractional sections mentioned. In the 
prosecution of this work there was constructed a line 
of breakwaters or cribs of wood and stone covering the 
front of the city between the Chicago river and 
Twelfth street, with openings in the piers or lines of 
cribs for the entrance and departure of vessels; thus 
inclosing a large part of the lake for the uses of ship- 
ping and commerce, and creating an outer harbor for 
Chicago. It comprises a space about one mile and one- 
half in length from north to south, and is of a width 
from east to west varying from one thousand to four 
thousand feet. As commerce and shipping expand the 
harbor will be further extended toward the south; and 
as alleged by the amended bill, it is expected that the 
necessities of commerce will soon require its enlarge- 
ment so as to include agreat part of the entire lake 
front of the city. Itis stated, and not denied, that the 
authorities of the United States have in a general way 
indicated a plan for the improvement and use of the 
harbor which had been inclosed as mentioned, by 
which a portion is devoted as a harbor of refuge, 
where ships may ride at anchor with security and 
within protecting walls, and another portion of such 
inclosure, nearer the shore of the lake, may be de- 
voted to wharves and piers, alongside of which ships 
may load and unload, and upon which warehouses may 
be constructed and other structures erected for the 
convenience of lake commerce. 

The case proceeds upon the theory and allegation 
that the defendant the Illinois Central Railroad Com- 
pany has, without lawful authority, encroached and 
continues to encroach upon the domain of the State, 
and its original ownership and control of the waters of 
the harbor and of the lands thereunder, upon a claim 
of rights acquired under a grant from the State and 
ordinance of the city to enter the city and appropriate 
land and water two hundred feet wide, in order to 
construct a track for a {railway and to erect thereon 
warehouses, piers and other structures in front of the 
city, and upon aclaim of riparian rights acquired by 
virtue of ownership of lands originally bordering on 
the lake in front of the city. It also proceeds against 
the claim asserted by the railroad company, of a grant 
by the State in 1869 of its right and title to the sub- 
merged lands constituting the bed of Lake Michigan, 
lying east of the tracks and breakwater of the com- 
pany for the distance of one mile, and between the 
south line of the south pier extended eastwardly and 
a line extended in the same direction from the south 
line of lot 21 south of and near the machine shops and 
roundhouse of ¢he company, and of a right thereby to 
construct at its pleasure, in the harbor, wharves, piers 
and other works for its use. 

The State prays a decree establishing and confirming 
its title to the bed of Lake Michigan, and exclusive 
right to develop and improve the harbor of Chicago by 
the construction of docks, wharves, piers and other 
improvements, against the claim of the railroad com- 
pany that it has an absolute title to such submerged 
lands by the act of 1869, and the right, subject only to 
the paramount authority of the United States in the 
regulation of commerce, to fill all the bed of the lake 
within the limits above stated, for the purpose of its 
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business, and the right, by the construction and main- 
tenance of wharves, docks and piers, to improve the 
shore of the lake for the promotion generally of com- 
merce and navigation. And the State, insisting that 
the company has, without right, erected, and proposes 
to continue to erect, wharves and piers upon its do- 
main, asks that such alleged unlawful structures may 
be ordered to be removed, and the company be en- 
joined from erecting further structures of any kind. 

And first as to lands in the harbor of Chicago pos- 
sessed and used by the railroad company under the act 
of Congress of September 20, 1850 (9 Stat. p. 466, chap. 
61), and the ordinance of the city, of June 14, 1852. By 
that act Congress granted to the State of Lllinois a 
right of way, not exceeding one hundred feet in width, 
on each side of its length, through the public lands, for 
the construction of a railroad from the southern ter- 
minus of the Illinois and Michigan canal toa point at or 
near the junction of the Ohio and Mississippi rivers, 
with a branch to Chicago, and another, via the town 
of Galena, to a point opposite Dubuque, in the State of 
lowa, with the right to take the necessary materials 
for its construction; and to aid in the construction of 
the railroad and brancbes; by the same act it granted 
to the State six alternate sections of land, designated 
by even numbers, on each side of the road and 
branches, with the usual reservation of any portion 
found to be sold by the United States, or to which the 
right of pre-emption had attached at the time the 
route of the road and branches was definitely fixed, in 
which case provision was made for the selection of 
equivalent lands in contiguous sections. 

The lands granted were made subject to the disposi- 
tion of the Legislature of the State; and it was de- 
clared that the railroad and its branches should be and 
remain a public highway for the use of the govern- 
ment of the United States, free from toll or other 
charge upon the transportation of their property or 
troops. 

The act was formally accepted by the Legislature of 
the State February 17, 1851 (Laws 1851, pp. 192, 193). A 
few days before, and on the 10th of that month, the 
Illinois Central Railroad Company was incorporated. 
It was invested generally with the powers, privileges, 
immunities and franchises of corporations, and spe- 
cifically with the power of acquiring by purchase or 
otherwise, and of holding and conveying, real and per- 
sonal estate which might be needful to carry into ef- 
fect fully the purposes of the act. 

It was also authorized to survey, locate, construct 
and operate a railroad, with one or more tracks or 
lines of rails, between the points designated and the 
branches mentioned; and it was declared that the 
company should -have a right of way open, and might 
appropriate to its sole use and control, for the purposes 
contemplated, land not exceeding two hundred feet in 
width throughout its entire length, and might enter 
upon and take possession of and use any lands, streams 
and materials of every kind, for the location of depots 
and stopping stages, for the purpose of constructing 
bridges, dams, embankments, engine houses, shops and 
other buildings necessary for completing, maintaining 
and operating the road. All such lands, waters, ma- 
terials and privileges belonging to the State were 
granted to the corporation for that purpose; and it 
was provided that when owned by or belonging to any 
person, company or corporation, and they could not be 
obtained by voluntary grant or release, the same might 
be taken and paid for by proceedings for condemna- 
tion, as prescribed by law. 

It was.also enacted that nothingin the act should 
authorize the corporation to make a location of its 
road within any city without the consent of its com- 
mon council. This consent was given by an ordinance 
of the common council of Chicago, adopted June 14, 





1852. By its first section it granted permission to the 
company to lay down, construct and maintain within 
the limits of the city, and along the margin of the 
lake within and adjacent to the same, a railroad, with 
one or more tracks, and to operate the same with loco- 
motive engines and cars, under such rules and regula- 
tions, with reference to speed of trains, the receipt, 
safe-keeping and delivery of freight, and arrangements 
for the accommodation and conveyance of passengers, 
not inconsistent with the public safety, as the com- 
pauy might from time to time establish, and to have 
the right of way and all powers incident to and neces- 
sary therefor, in the manner and upon the following 
terms and conditions, namely: That the road should 
enter the city at or near the intersection of its then 
southern boundary with Lake Michigan, and follow 
the shore on or near the margin of the lake northerly 
to the southern bounds of the open space known as 
* Lake Park,’ in front of canal section 15, and con- 
tinue northerly across the open space in front of that 
section to such grounds as the company might acquire 
between the north line of Randolph street and the 
Chicago river, in the Ft. Dearborn addition, upon 
which grounds should be located the depot of the rail- 
road company within the city, and such other build- 
ings, slips or apparatus as might be necessary and con- 
venient for its business. But it was understood that 
the city did not undertake to obtain for the company 
any right of way, or other right, privilege or easement, 
not then in its power to grant, or to assume any liabil- 
ity or responsibility for the acts of the company. It 
also declared that the company might enter upon and 
use in perpetuity for its line of road, and other works 
necessary to protect the same from the lake, a width of 
three hundred feet from the southern boundary of the 
public ground near Twelfth street, to the northern 
line of Randolph street; the inner or west line of the 
ground to be not less than four hundred feet east from 
the west line of Michigan avenue, and parallel thereto; 
and it was authorized to extend its works and fill out 
into the lake to a point in the southern pier not less 
than four hundred feet west from the then east end of 
the same, then parallel with Michigan avenue to the 
north side of Randolph street extended; but it was 
stated that the common council did not grant any 
right or privilege beyond the limits above specified, nor 
beyond the line that might be actually occupied by the 
works of the company. 

By the ordinance the company was required to erect 
and maintain on the western or inner line of the 
ground pointed out for its main tracks on the lake 
shore such suitable walls, fences or other sufficient 
works as would prevent animals from straying upon or 
obstructing its tracks, and secure persons and property 
from danger, and to construct such suitable gates at 
proper places at the ends of the streets, which were 
then or might thereafter be laid out, as required by 
the common council, to afford safe access to the lake; 
and provided that in the case of the construction of 
an outside harbor, streets might be laid out to ap- 
proach the same in the manner provided by law. 
The company was also required to erect and complete 
within three years after it should have accepted the 
ordinance, and forever thereafter maintain, a continu- 
ous wall or structure of stone masonry, pier work or 
other sufficient material, of regular and sightly appear- 
ance, and not to exceed in height the general level of 
Michigan avenue, opposite thereto, from the north 
side of Randolph street to the southern bound of Lake 
Park, at adistance of not more than three hundred 
feet east from and parallel with the western or inner 
line of the company, and continue the works to the 
southern boundary of the city, at such distance out- 
side of the track of the road as might be expedient, 
which structure and works should be of sufficient 
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strength and magnitude to protect the entire front of 
the city, between the north line of Randolph street 
and its southern boundary, from further damage or in- 
jury from the action of the waters of Lake Michigan; 
and that that part of the structure south of Lake Park 
should be conimenced and prosecuted with reasonable 
dispatch after acceptance of the ordinance. It was also 
enacted that the company should ‘‘not in any man- 
ner, nor for any purpose whatever, occupy, use or in- 
trude upon the open ground known as ‘ Lake Park,’ 
belonging to the city of Chicago, lying between Michi- 
gan avenue and the western or inner line before men- 
tioned, except so far as the common council may con- 
sent, for the convenience of said company, while 
constructing or repairing the works in front of said 
ground ;’’ and it was declared that the company should 
“erect no buildings between the north line of Ran- 
dolph street and the south side of the said Lake Park, 
hor oceupy nor use the works proposed to be con- 
structed between these points, except for the passage 
of or for making up or distributing their trains, nor 
place upon any part of their works between said points 
any obstruction to the view of the lake from the 
shore, nor suffer their locomotives, cars or other 
articles to remain upon their tracks, but only erect 
such works as are proper for the construction of their 
necessary tracks, and protection of the same.’’ 

The company was allowed ninety days to accept this 
ordinance, and it was provided that upon such accept- 
ance & contract embodying its provisions should be 
executed and delivered between the city and the com- 
pany, and that the rights and privileges conferred upon 
the company should depend upon the performance on 
its part of the requirements made. The ordinance was 
accepted and the required agreement drawn and exe- 
euted on the 28th of March, 1853. 

Under the authority of this ordinance the railroad 
company located its tracks within the corporate limits 
of the city. Those running northward from Twelfth 
street were laid upon piling in the waters of the lake. 
The shore line of the lake was at that time at Park Row, 
about four hundred feet from the west line of Michigan 
avenue, and at Randolph street about one hundred and 
twelve and a half feet. Since then the space between 
the shore line and the tracks of the railroad company 
has been filled with earth under the direction of the 
city, and is now solid ground. 

After the tracks were constructed the company 
erected a breakwater east of its roadway upon a line 
parallel with the west line of Michigan avenue, and 
afterward filled up the space between the breakwater 
aud its tracks with earth and stone. 

We do not deem it material, for the determination of 
any questions presented in this case, to describe in de- 
tail the extensive works of the railroad company under 
the permission given to locate its road within the city 
by the ordinance. It is sufficient to say that when this 
suit was commenced it had reclaimed from the waters 
of the lake a tract two hundred feet in width, for the 
whole distance allowed for its entry within the city, 
and constructed thereon the tracks needed for its rail- 
way, with all the guards against danger in its approach 
and crossings as specified in the ordinance, and erected 
the designated breakwater beyond its tracks on the 
east, and the necessary works for the protection of the 
shore on the west. Its works in no respect interfered 
with any useful freedom in the use of the waters of the 
lake for commerce—foreign, interstate or domestic. 
They were constructed under the authority of the law 
by the requirement of the city, as a condition of its 
consent that the company might locate its road within 
its limits, and cannot be regarded as such an encroach- 
ment upon the domain of the State as to require the 
interposition of the court for their removal or for any 
restraint in their use. 





The railroad company never acquired by the recla- 
mation from the waters of the lake of the land upon 
which its tracks are laid, or by the construction of the 
road and works connected therewith, an absolute fee 
in the tract reclaimed, with a consequent right to dis- 
pose of the same to other parties, or to use it for any 
other purpose than the one desiguated—the construc- 
tion and operation of a railroad thereon, with one or 
more tracks and works in connection with the road or 
in aid thereof. The act incorporating the company 
only granted to it aright of way over the public lands 
for its use and control, for the purpose contemplated, 
which was to enable it to survey, locate and construct 
and operate a railroad. All lands, waters, materials 
and privileges belonging to the State were granted 
solely for that purpose. It did not contemplate, much 
less authorize, any diversion of the property to any 
other purpose. The use of it was restricted to the pur- 
pose expressed. While the grant to it included waters 
of streams in the line of the right of way belonging to 
the State, it was accompanied with a declaration that it 
should not be so construed as io authorize the corpo- 
ration to interrupt the navigation of the streams. If 
the waters of the lake may be deemed to be included 
in the designation of streams, then their use would be 
held equally restricted. The prohibition upon the 
company to make a location of its road within any 
city, without the consent of its common council, neces- 
sarily empowered that body to prescribe the conditions 
of the entry, so far at least as to designate the place 
where it should be made, the character of the tracks to 
be laid and the protection and guards that should be 
constructed to insure their safety. Nor did the rail- 
road company acquire, by the mere construction of its 
road and other works, any rights as a riparian owner 
to reclaim still further lands from the waters of the 
lake for its use, or the construction of piers, docks and 
wharves in the furtherance of its business. The ex- 
tent to which it could reclaim the land under the 
waters was limited by the conditions of the ordinance, 
which was simply for the construction of a railroad 
on a track not to exceed a specified width, and of 
works connected therewith. 

We shall hereafter consider what rights the company 
acquired as a riparian owner from its acquisition of 
title to lands on the shore of the lake, but at present 
we are speaking only of what rights it acquired from 
the reclamation of the tract upon which the railroad 
and the works in connection with it are built. The 
construction of a pier or the extension of any land into 
navigable waters for a railroad or other purposes, by 
one not the owner of lands on the shore, does not give 
the builder of such pier or extension, whether an indi- 
vidual or corporation, any riparian rights. Those 
rights are incident to riparian ownership. They exist 
with such ownership and pass with the transfer of the 
land; and the land must not only be contiguous to the 
water, but in contact with it. Proximity without 
contact is insufficient. The riparian right attaches to 
land on the border of navigable water, without any 
declaration to that effect from the former owner, and 
its designation in a conveyance by him would be sur- 
plusage. See Gould Waters, § 148, and authorities 
there cited. 

The riparian proprietor is entitled, among other 
rights, as held in Yates v. Milwaukee, 10 Wall. 497, 
504, to uccess to the navigable part of the water on 
the front of which lies his land, and for that purpose 
to make a landing, wharf or pier for his own use or for 
the use of the public, subject to such general rules and 
regulations as the Legislature may prescribe for the 
protection of the rights of the public. In tha case 
cited the covrt beld that this riparian right was prop- 
erty, and valuable, and though it must be enjoyed in 
due subjection to the rights of the public, it could not 
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be arbitrarily or capriciously impaired. It had been 
held in the previous case of Dutton v. Strong, 1 Black, 
23, 33, that whenever the water of the shore was too 
shoal to be navigable, there was the same necessity for 
wharves, piers and landing places as in the bays and 
arms of the sea; that where that necessity existed, it 
was difficult to see any reason for denying to the ad- 
jacent owner the right to supply it; but that the right 
must be understood as terminating at the point of 
navigability, where the necessity for such erections 
ordinarily ceased. 

In this case it appears that fractional section 10, 
which was included within the city limits bordering 
on the lake front, was, many years before this suit was 
brought, divided, under the authority of the United 
States, into blocks and lots, and the lots sold. The 
proceedings taken and the laws passed on the subject 
for the sale of the lots are stated with great particu- 
larity in the opinion of the court below, but for our 
purpose it is sufficient to mention that the lots laid out 
in fractional section 10 belonging to the United States 
were sold, and either directly or from purchasers, the 
title to some of them fronting on the lake north of 
Randolph street became vested in the railroad com- 
pany, and the company, finding the lake in front of 
those lots shallow, filled it in, and upon the reclaimed 
land constructed slips, wharves and piers, the last 
three piers in 1872-73, 1880 and 1881, which it claims to 
own and to have the right to use in its business. 

According to the law of riparian ownership which 
we have stated, this claim is well founded, so far as the 
piers do not extend beyond the point of navigability in 
the waters of the lake. 








the same from the lake, the space between its then 
breakwater and a line drawn from a point thereon 
seven hundred feet south of the uorth line of Ran- 
dolph street extended, and running thence on a 
straight line to the south-east corner of its present 
breakwater, thence to the river, and the space thus in- 
dicated the railroad company occupied and continued 
to hold pursuant to this ordinance; and we do not per- 
ceive any valid objection to its continued holding of 
the same for the purposes declared—that is, as addi- 
tional means of approaching and using its station 
grounds. 

We proceed tv consider the claim of the railroad 
company to the ownership of submerged lands in the 
harbor, and the right to construct such wharves, piers, 
docks and other works therein as it may deem proper 
for its interest and business. The claim is founded 
upon the third section of the act of the Legislature of 
the State passed on the 16th of April, 1869, the material 
part of which is as follows: 

**Sec. 3. The right of the Illinois Central Railroad 
Company under the grant from the State in its char- 
ter, which said grant constitutes a part of the consid- 
eration for which the said company pays to the State 
at least seven per cent of its gross earnings, and under 
and by virtue of its appropriation, occupancy, use and 
control, and the riparian ownership incident to such 
grant, appropriation, occupancy, use and control, in 
and to the lands submerged or otherwise lying east of 
the said line running parallel with and four hundred 
feet east of the west line of Michigan avenue, in frac- 


| tional sections ten and fifteen, township and range as 


We are not fully satisfied that | 


such is the case, from the evidence which the com- | 


pany has produced, and the fact is not conceded. Nor 
does the court below find that such navigable point 
had been established by any public authority or ju- 
dicial decision, or that it had any foundation, other 
than the judgment of the railroad company. 

The same position may be taken as to the claim of 
the company to the pier and docks erected in front of 
Michigan avenue, between the lines of T'welfth and 
Sixteenth streets extended. The company had pre- 
viously acquired the title to certain lots fronting on 
the lake at that point, and upon its claim of riparian 
rights from that ownership, had erected the structures 
in question. Its ownership of them likewise depends 
upon the question whether they are extended beyond 
or are limited to the navigable point of the waters of 
the lake, of which no satisfactory evidence.was offered. 

Upon the land reclaimed by the railroad company as 
riparian proprietor in front of lots into which section 
10 was divided, which it had purchased, its passenger 
depot was erected north of Randolph street; and to 
facilitate its approach the common council, by ordi- 
nance adopted September 10, 1855, authorized it to 
curve its tracks westwardly of the line fixed by the 
ordinance of 1852, so as to cross that line at a point not 
moro than two hundred feet south of Randolph street, 
in accordance with a specified plan. This permission 
was given upon the condition that the company should 


lay out upon its own land, west of and alongside its | 


passenger house, a street fifty feet wide, extending 
from Water street to Randolph street, and fill the 
same up its entire length, within two years from the 
passage of the ordinance. The company’s tracks were 
curved as permitted, the street referred to was opened, 
the required filling was done and the street has ever 
since been used by the public. It being necessary that 
the railroad company should have additional means of 
approaching and using its station grounds between 
Randolph street and the Chicago river, the city, by 
another ordinance, adopted September 15, 1856, granted 
it permission to enter and use, in perpetuity, for its 
line of railroad and other works necessary to protect 








aforesaid, is hereby confirmed; and all the right and 
title of the State of Illinois in and to the submerged 
lands constituting the bed of Lake Michigan, and lying 
‘ast of the tracks and breakwater of the Illinois Cen- 
tral Railroad Company, for a distance of one mile, and 
between the south line of the south pier extended east- 
wardly and a line extended eastward from the south 
line of lot twenty-one, south of and near to the round- 
house and machine shops of said company, in the 
south division of the said city of Chicago, are hereby 
granted in fee to the said Llinois Central Railroad 
Company, its successors and assigns: provided how- 
ever that the fee to said lands shall be held by said 
company in perpetuity, and that the said company 
shall not have power to grant, sell or convey the fee to 
the same, and that all gross receipts from use, profits, 
leases or otherwise, of said lands, or the improvements 
thereon, or that may hereafter be made thereon, shall 
form a part of the gross proceeds, receipts and income 
of the said Illinois Central Railroad Company, upon 
which said company shall forever pay into the State 
treasury, semi-annually, the per centum provided for 
in its charter, in accordance with the requirements of 
said charter; and provided also that nothing herein 
contained shall authorize obstructions to the Chicago 
harbor, or impair the public right of navigation, nor 
shall this act be construed to exempt the Illinois Cen- 
tral Railroad Company, its lessees or assigns, from any 
act of the general assembly which may be hereafter 
passed, regulating the rates of wharfage and dockage 
to be charged in said harbor.”’ 

The act of which this section is a part was accepted 
by a resolution of the board cf directors of the com- 
pany at its office in the city of New York, July 6, 1870, 
but the acceptance was not communicated to the State 
until the 18th of November, 1870. A copy of the reso- 
lution was on that day forwarded to the secretary of 
State, and filed and recorded by him in the records of 
his office. On the 15th of April, 1873, the Legislature of 
Illinois repealed the act. ‘The questions presented re- 
late to the validity of the section cited, of the act, and 
the effect of the repeal upon its operation. 

The section in question has two objects in view : One 
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was to confirm certain alleged rights of the railroad 
company under the grant from the State in its char- 
ter and under and “‘ by virtue of its appropriation, oc- 
cupaney, use and control, and the riparian ownership 
incident’ thereto, in and to the lands submerged or 
otherwise lying east of aline parallel with and four 
hundred feet east of the west line of Michigan avenue, 
in fractional sections 10 and 15. The other object was 
to grant to the railroad company submerged lands in 
the harbor. 

The confirmation made, whatever the operation 
claimed for it in other respects, cannot be invoked so 
as to extend the riparian right which the company pos- 
sessed from its ownership of lands in sections 10 and 
15 on the shore of thelake. Whether the piers or docks 
constructed by it after the passage of the act of 1869 
extend beyond the point of navigability in the waters 
of the lake must be the subject of judicial inquiry 
upon the execution of this decree in the court below. 
If it be ascertained upon such inquiry and deter- 
mined that such piers and docks do not extend be- 
yond the point of practicable navigation, the claim of 
the railroad company to their title and possession will 
be confirmed; but if they, or either of them, are 
found, on such inquiry, to extend beyond the point of 
such navigability, then the State wili be entitled to a 
decree that they, or the one thus extended, be abated 
and removed to the extent shown, or for such other 
disposition of the extension as, upon the application 
of the State and the facts established, may be author- 
ized by law. 

As to the grant of the submerged lands, the act de- 
clares that all the right and title of the State in and to 
the submerged lands, constituting the bed of Lake 
Michigan, and lying east of the tracks and breakwater 
of the company forthe distance of one mile, and be- 
tween the south line of the south pier extended east- 
wardly and a line extended eastwardly from the south 
line of lot 21, south of and near to the roundhouse and 
machine shops of the company, ‘are granted in fee to 
the railroad company, its successors and assigns.’’ The 
grant is accompanied with a proviso.that the fee of the 
land shall be held by the company in perpetuity,and that 
it shall not have the power to grant, sell or convey the 
fee thereof. It also declares that nothing therein sball 
authorize obstructions to the harbor, or impair the 
public right of navigation, or be construed to exempt 
the company from any act regulating the rates of 
wharfage and dockage to be charged in the harbor. 

This clause is treated by the counsel of the company 
asan absolute conveyance to it of title to the sub- 
merged Jands, giving it as full and complete power to 
use and dispose of the same, except in the technical 
transfer of the fee, in any manner it may choose, as if 
they were uplands, in no respect covered or affected 
by navigable waters, and not as a license to use the 
lands subject to revocation by the State. Treating it 
as such aconveyance, its validity must be determined 
by the consideration whether the Legislature was com- 
petent to make a grant of the kind. 

The act, if valid and operative to the extent claimed, 
placed under the control of the railroad company 
nearly the whole of the submerged lands of the harbor, 
subject only to the limitations that it should not au- 
thorize obstructions to the harbor, or impair the pub- 
lic right of navigation, or exclude the Legislature from 
regulating the rates of wharfage or dockage to be 
charged. With these limitations, the act put it in the 
power of the company to delay indefinitely the im- 
provement of the harbor, or to construct as many 
docks, piers and wharves and other works as it might 
choose, and at such positions in the harbor as might 
suit its purposes, and permit any kind of business to 
be conducted thereon, and to lease them out on its 
own terms for indefinite periods. The inhibition 








against the technical transfer of the fee of any portion 
of the submerged lands was of little consequence when 
it could make a lease for any period, and renew it at 
its pleasure; and the inhibitions against authorizing 
obstructions to the barbor aud impairing the public 
right of navigation placed no impediments upon the 
action of the railroad company which did not previ- 
ously exist. A corporation created for one purpose, 
the construction and operation of a railroad between 
designated points, is by the act converted into acor- 
poration to manage and practically control the harbor 
of Chicago, not simply for its own purpose as a rail- 
road corporation, but for its own profit generally. 

The circumstances attending the passage of the act 
through the Legislature were on the hearing the sub- 
ject of much criticism. As originally introduced, the 
purpose of the act was to enable the city of Chicago to 
enlarge its harbor, and to grant to itthe tithe and in- 
terest of the State to certain lands adjacent to the 
shore of Lake Michigan, on the eastern front of the 
city, and place the harbor under its control, giving it 
all the necessary powers for its wise management. But 
during the passage of the act its purport was changed. 
Instead of providing for the cession of the submerged 
lands to the city, it provided for a cession of them to 
the railroad company. It was urged that the title of 
the act was not changed to correspond with its changed 
purpose, and an objection was taken to its validity on 
thataccount. But the majority of the court were of 
opinion that the evidence was insufficient to show that 
the requirement of the Constitution of the State, in its 
passage, was not complied with. 

The question therefore to be considered is whether 
the Legislature was competent to thus deprive the 
State of its ownership of the submerged lands in the 
harbor of Chicago, and of the consequent control of 
its waters; or, in other words, whether the railroad 
corporation can hold the lands and control the waters 
by the grant, against any future exercise of power over 
them by the State. 

That the State holds the title to the lands under the 
navigable waters of Lake Michigan, within its limits, 
in the same manner that the State holds title to soils 
under tide water, by the common law, we have already 
shown; and that title necessarily carries with it con- 
trol over the waters above them whenever the lands 
are subjected to use. But it is a title different in 
character from that which the State holds in lands in- 
tended for sale. It is different from the title which 
the United States hold in the public lands which are 
open to pre-emption and sale. It is a title held in 
trust for the people of the State, that they may enjoy 
the navigation of the waters, carry on commerce over 
them, and have liberty of fishing therein, freed from 
the obstruction or interference of private parties. The 
interest ofthe people in the navigation of the waters 
and in commerce over them may be improved in many 
instances by the erection of wharves, docks and piers 
therein, for which purpose the State may grant parcels 
of the submerged lands; and so long as their disposi- 
tion is made for such purpose no valid objections can 
be made tothe grants. It is grants of parcels of lands 
under navigable waters that may afford foundation 
for wharves, piers, docks and other structures in aid of 
commerce, and grants of parcels which, being occu- 
pied, do not substantially impair the public interest in 
the lands and waters remaining, that are chiefly con- 
sidered and sustained in the adjudged cases as a valid 
exercise of legislative power consistently with the 
trust to the public upon which such lands are held by 
the State. 

But that is a very different doctrine from the one 
which would sanction the abdication of the general 
control of the State over Jands under the navigable 
waters of an entire harbor or bay, or of a sea or lake. 
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Such abdication is not consistent with the exercise of 
that trust which requires the government of the State 
to preserve such waters for the use of the public. The 
trust devolving upon the State for the public, and 
which can only be discharged by the management and 
control of property in which the public has an inter- 
est, cannot be relinquished by atransfer of the prop- 
erty. The control of the State for the purposes of the 
trust can never be lost, except as to such parcels as are 
used in promoting the interests of the public therein, 
or can be disposed of without any substantial impair- 
ment of the public interest in the lands and waters re- 
maining. Itisonly by observing the distinction be- 
tween a grant of such parcels for the improvement of 
the public interest, or which when occupied do not 
substantially impair the public interest in the lands 
and waters remaining, and a grant of the whole prop- 
erty in which the public is interested, that the lan- 
guage of the adjudged cases can be reconciled. Gen- 
eral language sometimes found in opinions of the 
courts, expressive of absolute ownership and control 
by the State of lands under navigable waters, irrespect- 
ive of any trust as to their use and disposition, must 
be read and construed with reference to the special 
facts of the particular cases. A grant of all the lands 
under the navigable waters of a State has never been 
adjudged to be within the legislative power; and any 
attempted grant of the kind would be held, if not ab- 
solutely void on its face, as subject to revocation. The 
State cun no more abdicate its trust over property in 
which the whole people are interested, like navigable 
waters and soils under them, 80 as to leave them en- 
tirely under the use and control of private parties, ex- 
cept in the instance of parcels mentioned for the im- 
provement of the navigation and use of the waters, or 
when parcels can be disposed of without impairment 
of the public interest in what remains, than it can ab- 
dicate its police powers in the administration of gov- 
ernment and the preservation of the peace. In the ad- 
ministration of government the use of such powers 
may fora limited period be delegated to a municipal- 
ity or other body, but there always remains with the 
State the right to revoke those powers and exercise 
them in a more direct manner, and one more conform- 
able to its wishes. So with trusts connected with pub- 
lic property, or property of a special character, like 
lands under navigable waters; they cannot be placed 
entirely beyond the direction and control of the State. 

The harbor of Chicago is of immense value to the 
people of the State of Illinois, in the facilities it affords 
to its vast and constantly-increasing commerce; and 
the idea that its Legislature can deprive the State of 
control over its bed and waters, and place the same in 
the hands of a private corporation, created for a differ- 
ent purpose—one limited to transportation of passen- 
gers and freight between distant points and the city— 
is a proposition that cannot be defended. 

The area of the submerged lands proposed to be 
ceded by the act in question tu the railroad company 
embraces something more than one thousand acres, 
being, as stated by counsel, more than three times the 
urea of the outer harbor, and not only including ail 
of that harbor, but embracing adjoining submerged 
lands, which will in all probability be hereafter in- 
cluded in the harbor. It is as large as that embraced 
by all the merchandise docks along the Thames at Lon- 
don; is much larger than that included in the famous 
docks and basins at Liverpool; is twice that of the 
port of Marseilles, and nearly, if not quite, equal to the 
pier area along the water front of the city of New 
York. And the arrivals and cleariiigs of vessels at the 
port exceed in number those of New York. and are 
equal to those of New York and Boston combined. 
Chicago has nearly twenty-five per cent of the lake- 
carrying trade, as compared with the arrivals and 


clearings of all the leading ports of our great inland 
seas. Inthe year ending June 30, 1886, the joint ar- 
rivals and clearances of vessels at that port amounted 
to twenty-two thousand and ninety-six, with a ton- 
nage of over seven millions; and in 1890 the tonnage of 
the vessels reached nearly nine millions. 

As stated by counsel, since the passage of the Lake 
Front Act, in 1869, the population of the city bas in- 
creased nearly one million souls, and the increase of 
commerce has kept pace with it. It is hardly con- 
ceivable that the Legislature can divest the State of 
the control and management of this harbor, and vest 
it absolutely in a private corporation. Surely an act 
of the Legislature transferring the title to its sub- 
merged lands and the power claimed by the railroad 
company to a foreign State or nation would be repu- 
diated, without hesitation, as a gross perversion of the 
trust over the property under which it is held. So 
would a similar transfer to a corporation of another 
State. It would not be listened to that the control and 
management of the harbor of that great city—a sub- 
ject of concern to the whole people of the State— 
should thus be placed elsewhere than in the State 
itself. All the objections which can be urged to such 
attempted transfer may be urged to a transfer to a 
private corporation like the railroad company in this 
case. 

Auy grant of the kind is necessarily revocable, and 
the exercise of the trust by which the property was 
held by the State can be resumed at any time. Un- 
doubtedly there may be expenses incurred in improve- 
ments made under such a grant, which the State ought 
to pay; but be that as it may, the power to resume the 
trust whenever the State judges best is, we think, in- 
controvertible. The position advanced by the railroad 
company in support of its claim to the ownership of 
the submerged lands, and the right to the erection of 
wharves, piers and docks at its pleasure, or for its 
business in the harbor of Chicago, would place every 
harbor in the country at the mercy of a majority of the 
Legislature of the State in which the harbor is situated. 

We cannot, it is true, cite any authority where a 
grant of this kind has been held invalid, for we believe 
that no instance exists where the harbor of a great city 
and its commerce have been allowed to pass into the 
control of any private corporation. But the decisions 
are numerous which declare that such property is held 
by the State, by virtue of its sovereignty, in trust for 
the public. The ownership of the navigable waters of 
the harbor, and of the lands under them, is a subject 
of public concern to the whole people of the State. 
Thetrust with which they are held therefore is gov- 
ernmental, and cannot be alienated, except in those 
instances mentioned, of parcels used in the improve- 
ment of the interest thus beld, or when parcels can be 
disposed of without detriment to the public interest 
in the lands and waters remaining. 

This follows neeessarily from the public character of 
the property, being beld by the whole people for pur- 
poses in which the whole people are interested. As 
said by Chief Justice Taney in Martin v. Waddell, 16 
Pet. 367, 410: ‘“‘ When the Revolution took place the 
people of each State became themselves sovereign, and 
in that character hold the absolute right to all their 
navigable waters and the soils under them, for their 
own common use, subject only to the rights since sur- 
rendered by the Constitution to the general govern- 
ment.” 

In Arnold v. Mundy, 6 N. J. Law, 1, which is cited 
by this court in Martin v. Waddell, 16 Pet. 418, and 
spoken of by Chief Justice Taney as entitled to great 
weight, and in which the decision was made ‘‘with great 
deliberation and research,” the Supreme Court of New 
Jersey comments upon the rights of the State in the 
bed of navigable waters, and after observing that the 
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power exercised by the State over the lands and waters 
is nothing more than what is called the ‘jus regium,” 
the right of regulating, improving and securing them 
for the benefit of every individual citizen, xdds: **'The 
sovereign power itself therefore cannot consistently 
with the principles of the law of nature and the con- 
stitution ofa well-ordered society, make a direct and 
absolute grant of the waters of the State, divesting all 
the citizens of their common right. It would be a 
grievance which never could be long borne by a free 
people.” Necessarily must the control of the waters 
of a State overall lands under them pass when the 
lands are conveyed in fee to private parties, aud are by 
them subjected to use. 

In the case of Stockton v. Railroad Co., 32 Fed. Rep. 
9, which involved a consideration by Mr. Justice Brad- 
ley, late of this court, of the nature of the ownership 
by the State of lands under the navigable waters of the 
United States, he said: 

** lt is insisted that the property of the State in lands 
under its navigable waters is private property, and 
comes strictly within the constitutional provision. It 
is significantly asked, can the United States take the 
State House at Trenton, and the surrounding grounds 
belonging to the State, and appropriate them to the 
purposes of a railroad depot, or to any other use of the 
general government, without compensation? We do 
not apprehend that the decision of the present case in- 
volves or requires a serious answer to this question. 
The cases are clearly not parallel. The character of 
the title or ownership by which the State helds the 
State House is quite different from that by which it 
holds the land under the navigable waters in and 
around its territory. The information rightly states 
that prior to the Revolution the shore and lands under 
water of the navigable streams and waters of the prov- 
ince of New Jersey belonged to the king of Great Brit- 
ain, as part of the jura regalia of the crown, and de- 
volved tu the State by right of conquest. The infor- 
mation does not state however what is equally true, 
that after the conquest the said lands were held by the 
State, as they were by the king, in trust for the public 
uses of navigation and fishery,and the erection thereon 
of wharves, piers, light-houses, beacons and other fa- 
cilities of navigation and commerce. Being subject to 
this trust, they were publici juris; in other words, they 
were held for the use of the people at large. It is true 
that to utilize the fisheries, especially those of shell 
fish, it was necessary to parcel them out to particular 





operators, and employ the rent or consideration for the | 


benefit of the whole people; but this did not alter the 
character of the title. The land remained subject to 
all other public uses as before, especially to those of 
navigation and commerce, which are always paramount 
to those of public fisheries. It is also true that por- 
tions of the submerged shoals and flats, which reaily 
interfered with navigation, and could better subserve 
the purposes of commerce by being filled up and re- 
claimed, were disposed of to individuals for that pur- 
pose. But neither did these dispositions of useless 
parts affect the character of the title to the remain- 
der.” 

Many other cases might be cited where it has been 
decided that the bed or soil of navigable waters is held 
by the people of the State in their character as sover- 
eign in trust for public uses for which they are adapted. 
Martin v. Waddell, 16 Pet. 367, 410; Pollard'’s Lessee v. 
Hagan, 3 How. 212, 220; McCready v. Virginia, 94 U. S. 
391, 394. 

In People v. Ferry Co., 68 N. Y. 71, 76, the Court of 
Appeals of New York said: ** The title to lands under 
tide-waters, within the realm of England, were by the 
common law deemed to be vested in the king as a pub- 
lic trust, to subserve and protect the public right to 
use them as common highways for commerce, trade 





and intercourse. The king, by virtue of his proprie- 
tary interest, could grant the svil so that it should be- 
come private property, but his grant was subject to tie 
paramount right of public use of navigable waters, 
which he could neither destroy nor abridge. Inevery 
such grant there was an implied reservation of the 
public right, and so far as it assumed to interfere with 
it, or tu confer a right to impede or obstruct naviga- 
tion, or to make an exclusive appropriation of the use 
of navigable waters, the grant was void. In his trea- 
tise De Jure Maris (p. 22) Lord Hale says: ‘The jus 
privatum that is acquired by the subject, either by pat- 
ent or prescription, must not prejudice the jus pub- 
licum, wherewith public rivers and the arma of the sea 
are affected to public use.’ And Mr. Justice Best, in 
Blundell v. Catterall, 5 Barn. & Ald. 268, in speaking 
of the subject, says: * The soil can only be transferred 
subject to the public trust, and general usage shows 
that the public right has been accepted out of the grant 
ofthesoil.’ * * * 

“The principle of the common law to which we have 
adverted is founded upon the most obvious principles 
of public policy. The sea and navigable rivers are nat- 
ural highways, and any obstruction to the common 
right, or exclusive appropriation of their use, is inju- 
rious to commerce, and, if permitted at the will of the 
sovereign, would be very likely to end in materially 
crippling, if not destroying, it. The laws of most na- 
tions have sedulously guarded the public use of navi- 
gable rivers within their limits against infringement, 
subjecting it only to such regulation by the State, 
in the interest of the public, as is deemed consistent 
with the preservation of the public right.” 

While the opinion of the New York court contains 
some expressions which may require explanation when 
detached from the particular facts of that case, 
the general observations we cite are just and perti- 
nent. 

The soil under navigable waters being held by the 
people of the State in trust for the common use and asa 
portion of their inherent sovereignty, any act of legis- 
lation concerning their use affects the public welfare. 
It is therefore appropriately within the exercise of the 
police power of the State. 

In Newton v. Commissioners, 100 U. S. 548, it ap- 
peared that by an act passed by the Legislature of 
Ohio in 1846 it was provided that upon the fulfillment 
of certain conditions by the proprietors or citizens of 
the town of Canfield the county seat should be per- 
manently establishedin that town. Those conditions 
having been complied with, the county seat was estab- 
lished therein accordingly. In 1874 the Legislature 
passed an act for the removal of the county seat to 
another town. Certain citizens of Canfield thereupon 
filed their bill setting forth the act of 1846, and claim- 
ing that the proceedings constituted an executed con- 
tract, and prayed for an injunction against the con- 
templated removal. But the court refused the injunc- 
tion, holding that there could be no contract and no 
irrepealable law upon governmental subjects, observ- 
ing that legislative contracts concerning public inter- 
ests are necessarily public laws; that every succeeding 
Legislature possesses the same jurisdiction and power 
as its predecessor; that the latter have the same power 
of repeal and modification which the former had of 
enactmenut—neither more nor less; that all occupy in 
this respect a footing of perfect equality; that this is 
necessarily so, in the nature of things; that it is vital 
to the public welfare that each one should be able at 
all times todo whatever the varying circumstances 
and present exigencies attending the subject may re- 
quire, and that a different result would be fraught 
with evil. 

As counsel observe, if this is true doctrine as to the 
location of a county seat, it is apparent that it must 
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apply with greater force to the control of the soils and 
beds of navigable waters in the great public harbors 
held by the people in trust for their common use and 
of common right, as an incident to their sovereignty. 
The Legislature could not give away nor sell the dis- 
cretion of its successors in respect to matters the gov- 
ernment of which, from the very nature of things, 
must vary with varying circumstances. The legisla- 
tion which may be needed one day forthe harbor may 
be different from the legislation that may be required 
at another day. Every Legislature must, at the time 
of its existence, exercise the power of the State in the 
execution of the trust devolved upon it. We hold 
therefore that any attempted cession of the ownership 
and control of the State in and over the submerged 
lands in Lake Michigan, by the act of April 16, 1869, 
was inoperative to affect, modify, or in any respect to 
control the sovereignty and dominion of the State 
over the lands, or its ownership thereof, and that any 
such attempted operation of the act was annulled by 
the Repealing Act of April 15, 1873, which to that ex- 
tent was valid and effective. There can be no irre- 
pealable contract in a conveyance of property by a 
grantor in disregard of a public trust, under which he 
was bound to hold and manage it. 

The legislation of the State in the Lake Front Act, 
purporting togrant the fee of the submerged lands 
mentioned to the railroad company, was considered 
by the court below, in view of the preceding measures 
taken for the improvement of the harbor, and because 
further improvement in the same direction was con- 
templated, asa mere license to the company to prose- 
cute such further improvement as an agency of the 
State, and that to this end the State has placed cer- 
tain of its resources at the command of the company, 
with such an enlargement of its powers and privileges 
as enabled it toaccomplish the objects in view; and 
the court below, after observing that the act might be 
assumed as investing the railroad company with the 
power, not given in its original charter, of erecting and 
maintaining wharves, docks and piers in the interest 
of commerce, and beyond the necessities or legitimate 
purposes of its own business asa railroad corporation, 
added that it was unable to perceive why it was not com- 
petent forthe State, by subsequent legislation, to repeal 
the act and withdraw the additional powers of the 
company, thereby restricting it to the business for 
which it was incorporated, and to resume control of 
the resources and property which it had placed at the 
command of the company for the improvement of the 
harbor. ‘The court, treating the act as a license to the 
company, also observed that it was deemed best, when 
that act was passed, for the public interest, that the im- 
provement of the harbor should be effected by the in- 
strumentality of arailroad corporation interested to 
some extent in the accomplishment of that result, and 
said : 

* But if the State subsequently determined, upon 
consideration of public policy, that this great work 
should not be intrusted to any railroad corporation,and 
that acorporation should not by the owner of even a 
qualified fee in the soil under the navigable waters of 
the harbor, no provision of the National or State Con- 
stitution forbade the General Assembly of Illinois from 
giving effect by legislation to this change of policy. It 
cannot be claimed that the repeal of the act of 1869 
took from the company a single right conferred upon 
it by its original charter. That act only granted addi- 
tional powers and privileges, for which the railroad 
company paid nothing, although in consideration of 
the grant of such additional powers and privileges, it 
agreed to pay acertain per centum of the gross pro- 
ceeds, receipts and incomes which it might derive 
either from the lands granted by the act, or from any 
improvements erected thereon. But it was not abso- 





lutely bound, by any thing contained in the act, to 
make use of the submerged lands for the purposes con- 
templated by the Legislature—certainly not within 
any given time—and could not have been called upon 
to pay such per ceptum until after the lands were used 
and improved, and income derived therefrom. The 
repeal of the act relieved tie corporation from any ob- 
ligation to pay the per centum referred to, because it 
had the effect to take from it the property from which 
alone the contemplated income could be derived. So 
that the effect of the act of 1873 was only to remit the 
railroad company to the exercise of the powers, privi- 
leges and franchises granted in its original charter, and 
withdraw from it the additional powers given by the 
act of 1869 for the accomplishment of certain public ob- 
jects.” 

If the act in question be treated as a mere license to 
the company to make the improvement in the harbor 
contemplated as an agency of the State, then we think 
the right to cancel the agency and revoke its power is 
unquestionable. =, 

It remains to consider the claim of the city of Chi- 
cago to portions of the east water front, and how such 
claim, and the rights attached to it, are interfered 
with by the railroad company. 

The claim of the city is to the ownersbip in fee of the 
streets, alleys, ways, commonsand other public grounds 
on the east front of the city bordering on the lake, as 
exhibited on the maps showing the subdivision of frac- 
tional sections 10 and 15, prepared under the supervis- 
ion and direction of United States officers in the one 
case, and by the canal commissioners in the other, and 
duly recorded, and the riparian rights attached to such 
ownership By a statute of Illinois the making, ac- 
knowledging and recording of the plats operated to 
vest the title to the streets, alleys, ways and commons 
and other publie grounds designated on such plats, in 
the city. in trust for the public uses to which they were 
applicable. ‘Trustees v. Havens, 11 Ill. 556; Chicago v. 
Rumsey, 87 id. 354. 

Such property, besides other parcels, included the 
whole of that portion of fractional section 15 which 
constitutes Michigan avenue, and that part of the frac- 
tional section lying east of the west line of Michigan 
avenue, and that portion of fractional section 10 desig- 
nated on one of the plats as * Public Ground,” which 
was always to remain open and free from any build- 
ings. 

The estate, real and personal, held by the trustees of 
the town of Chicago, was vested in the city of Chicago 
by the act of March 4, 1837. It followed that when the 
Lake Front Act of 1869 was passed the fee was in the 
city, subject to the public uses designated, of all the 
portions of sections 10 and 15 particularly described in 
the decree below. And we agree with the court below 
that the fee of the made or reclaimed ground between 
Randolph street and Park row, embracing the ground 
upon which rest the tracks and the breakwater of the 
railroad company south of Randolph street, was in the 
city. The fact that the land which the city had a right 
to fill in and appropriate by virtue of its ownership of 
the grounds in front of the lake had been filled in by 
the railroad company in the construction of the tracks 
for its railroad and for the breakwater on the shore 
west of it did not deprive the city of its riparian rights. 
The exercise of those rights was only subject to the 
condition of the agreement with the city under which 
the tracks and breakwater were constructed by the 
railroad company, and that was for a perpetual right 
of way over the ground for its tracks of railway, and 
necessarily the continuance of the breakwater as a pro- 
tection of its works and the shore from the violence 
of the lake. With this reservation of the right of the 
railroad company to its use of the tracks on ground re- 





claimed by it and the continuance of the breakwater, 
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the city possesses the same right of riparian owner- 
ship, and is at full liberty to exercise it which it ever 
did. 

We also agree with the court below that the city of 
Chicago, as riparian Owner of the grounds ou its east 
or lake front of the city between the north line of 
Randolph street and the north line of block 23, each of 
the lines being produced to Lake Michigan, and in 
virtue of authority conferred by its charter, has the 
power to construct and keep in repair on the lake 
front, east of said premises, within the lines men- 
tioned, public landing places, wharves, docks and 
levees, subject however in the execution of that power, 
to the authority of the State to prescribe the lines be- 
yond which piers, docks, wharves and other structures 
other than those erected by the general government 
may not be extended into the navigable waters of the 
harbor, and to such supervision and control as the 
United States may rightfully exercise. 

It follows from the views expressed, and it is so de- 
clared and adjudged, that the State of Illinois is the 
owner in fee ofthe submerged lands constituting the 
bed of Lake Michigan, which the third section of the 





act of April 16, 1869, purported to grant to the Illinois 


Central Railroad Company, and that the act of April 
15, 1875, repealing the same, is valid and effective 
for the purpose of restoring to the State the same 
control, dominion and ownership of said lands that 
it had prior to the passage of the act of April 16, 
1869. 

But the decree below, as it respects the pier com- 
menced in 1872, and the piers completed in 1880 and 
1881, marked 1, 2and 3, near Chicago river, and the 
pier and docks between and in front of Twelfth and 
Sixteenth streets, is modified so as to direct the court 
below to order such investigation to be made as may 
enable it to determine whether those piers erected by 


the company, by virtue of its riparian proprietorship | 


of lots formerly constituting part of section 10, extend | 


intothe lake beyond the point of practical navigabil- 
ity, having reference to the manner in which com- 
merce in vessels is conducted on the lake, and if it be 
determined upon such investigation that said piers, or 
any of them, do not extend beyond such point, then 
that the title and possession of the railroad company 
to such piers shall be affirmed by the court; but if it 
be ascertained and determined that such piers, or any 
of them, do extend beyond such navigable point, then 
the said court shall direct the said pier or piers, to the 
excess ascertained, to be abated and removed, or that 
other proceedings relating thereto be taken on the 
application of the State as may be authorized by law, 
and also to order that similar proceedings be taken to 
ascertain and determine whether or not the pier and 
dock constructed by the railroad company in front of 
the shore between Twelfth and Sixteenth streets ex- 
tend beyond the point of navigability, and to affirm 
the title and possession of the company if they do not 
extend beyond such point, and if they do extend be- 
yond such point, to order the abatement and removal 
of the excess, or that other proceedings relating thereto 
be taken on application of the State as may be author- 
ized by law. 

Except as modified in the particulars mentioned, the 
decree in each of the three cases on appeal must be af- 
firmed, with costs against the railroad company, and 
it is so ordered. 


The chief justice, having been of counsel in the court 
below, and Mr. Justice Blatchford, being a stockholder 
in the Illinois Central Railroad Company, did not 
take any part in the consideration or decision of these 
cases. 


Shiras, Gray and Brown, JJ., dissenting. 








CORRESPONDENCE. 
AMENDING THE CODES. 
Editor of the Albany Law Journal: 

I have read with interest and care your references to 
and the full text of Judge Alton B. Parker’s recent 
address before the New York State Bar Association 
upon the subject of legislation amendatory of the Code 
of Civil Procedure. 

However much it is to be desired that legislation 
amendatory of the Code should originate among those 
who bave simply and solely the advancement of justice 
at heart, and absolutely no ulterior object in view, it 
seems to me that this ideais too chimerical to be worthy 
of very serious discussion. In the days when Cato, 
Cicero, Hortensius and Sulpicius practiced, independ- 
ent financially even of the honorarium which pleased 
clients were wont to bestow on them, something of the 
Utopian system contemplated by Judge Parker might 
have existed; even in the later days of Blackstone, 
who suggests that only those young men upon whom 
fortune has smiled so favorably that by no possibility 
should they ever be dependent upon their fees for sup- 
port, should engage in the study or practice of the law 
—such a system might have been possible. But to- 
day, in this country, where the race is always mad, 
not only for success and fame, but also for the means 
of livelihood, the realization of Judge Parker's idea is 
impossible. <A little while ago I was returning to New 
York from the Court of Appeals at Albany. In the 


| buffet-car with me were a number of lawyers return- 


ing from a like errand. One of them, than whom none 
ranks higher in the profession, and who is popularly 
supposed to obtain a very fair share of those things 
that fall to its lot, told this anecdote of himself: He 
had originally started to practice law in some small 
town or village, in the upper part of the State, with a 
weekly income of $5. Of this sum be spent 83 weekly 
in the maintenance of a borse and buggy: the remain- 
ing $2 he spent weekly for his board, lodging, clothing 
and washing. In spite of the smallness of his income 
he nevertheless had such a good time that he resolved, 
when he determined to move to the metropolis to 
practice, that as soon as fortune favored him and he 
had amassed sufficient capital to pay him an income of 
%5 per week, he would give up the practice of the law 
there and return to the small town and village, and 
keep that horse and buggy, and live again in those un- 
pretentious lodgings. But, he concluded: ‘*I have 
practiced law in New York now nearly forty years 
and | have never amassed sufficient capital to pay me 
this income and enable me to carry my resolution into 
effect, and go back to , and keep that horse and 
buggy.”’ So long as this is a fair sample of the condi- 
tion of things (and I think it is), what Code amend- 
ments are proposed to the Legislature will invariably 
come from those lawyers and litigants who have 
‘axes to grind.”’ 

Nor do I perceive any thing extraordinarily perni- 
cious in such an origin of amendatory Code legislation. 
The fact that a proposed amendment originates in 
some source that is financially to benefit from its adop- 
tion is no reason to damn it as unwholesome. The 
amendments are proposed with a view of removing 
some obstacle which has existed and been found to be 
harsh or unreasonable, or to make something possible 
which was before impossible. Research and study 
make the proposer particularly able to draft and 
present the amendment for consideration, and the 
Legislature, its committees and the governor only act 
indirectly asa supreme court of appeal. If there be 
equity in the proposer’s contentions, they will be al- 
lowed; if there be inequity it will be apparent, and if 
not, would certainly be called to the attention and re- 
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ceive due consideration from the legislative tribunal, 
through the efforts of an alert adversary. I have a 
case in my office now, of the justness of which 1 oave 
no doubt; my client's only relief is legislative relief; 
he cannot succeed because the law is against him. I 
hope I may have leave to propose an amendment to the 
Code, which will relieve him and others situated as he 
is, even though Ido it with the avowed purpose of 
helping him, without running the risk of having the 
amendment disallowed for that reason alone. 
Yours very truly, 
HENRI PRESSPRICHS. 
99 NAssAU StREET, New York, February 4, 1893. 





NEW BOOKS AND NEW EDITIONS. 


Wisturop’s Mriurrary LAw. 


This is a 12 mo. volume of some four hundred and 
sixty pages, by Lieutenant-Colonel W. Winthrop, of 
the United States Army, from the press of John Wiley 
& Sons, New York. It treats first of Military Law 
proper, then of the Law of War, and finally of Civil 
Functions and Relations of the Military. It is an abridg- 
ment of theauthor’s larger work in two volumes. It 
is sufficiently complete and in every way excellent. 
The reader will search in it in vain for any justifica- 
tion of Czar Streator’s torture of Militiaman Iams. 


LEA’s SUPERSTITION AND FORCE. 


This is the fourth edition of this work. It is a series 
of essays on Wager of Law, Wager of Battle, Ordeal, 
and Torture—a scholarly, exhaustive and philosophi- 
cal examination of atopic of intense interest to law- 
yers. [tis agood companion to the author's unrivalled 
History of the Inquisition, and Pike’s History of 
Crime in England. It isa work of painful interest, 
and will serve to refute the favorite assertion of the 
pessimists that the world is no better than it used to be. 
The writer being a Philadelphia gentleman, we looked 
to see if he has any thing to say, in the chapter on Tor- 
ture, of the torture by Hangman Streator of Private 
Iams. He seems to have omitted that case—we hope 
not through neighborly feeling. It should be included 
in his next edition, as a proof that his Commonwealth 
has not outlived middle age barbarisms in some par- 
ticulars. Nor does the accomplished author say any 
thing about ducking common scolds, which may be 
considered as a species of torture, and which was re- 
garded by Pennsylvania alone, of all the States, we be- 
lieve, to be legal. Thework is to be commended to 
every lawyer, whether he knows nothing, little or 
much of the subject. Philadelphia: Lea Brothers 
& Co. 


JARMAN ON WILLS. 


This is the sixth American edition, from the fifth 
English edition, edited by Mr. Melville M. Bigelow. 
Mr. Bigelow has edited an edition before, of which we 
found occasion to speak in terms of high commenda- 
tion. The present edition is quite substantially a new 
work, both on the part of the English editor, Mr. Rob- 
bins, and of Mr. Bigelow, the latter having omitted 
considerable portions of the text which have become 
inapplicable, and re-written many of his notes. Mr. 
Bigelow has every yualification for this exacting task, 
and has produced a result of great importance to the 
American practitioner. Many of his longer notes are 
exceedingly admirable monographs, in which the tal- 
ents of selection, comparison and statement are notice- 
ably apparent. The American notes are at a glance 
distinguishable from the English notes by reason of 
being printed in double columns. Jarman isan immense 


museum of learning on Wills, but he needs the key 
and clue afforded by such judicious editing. The work 
is very compactly but very elegantly printed in two 
volumes of more than two thousand pages. The edi- 
tion is internationally copyrighted, and is published 
by Little, Brown & Co. of Boston. It is the last and 
so far the best work ou this subject. 


—_—_____—_ 


NOTES. 

T is a very gratifying omen to note the change in 
legal journalism during the past ten years. Rather 

not a change but an improvement in the number and 
character of the law publications. True some of the 
older periodicals like the ALBANY LAW JOURNAL, the 
American Law Review, the Central Law Journal and a 
few others could not well be improved upon. But dif- 
ferent portions of the legitimate flelds have been since 
taken upand filled in a manner very creditable not 
only to the periodicals themselves but also to the pro- 
fession which supports them. There is indeed no class 
journalism or professional journalism anywhere which 
can compare with that offered to the lawyers of the 
United States. Take the Green Bug for instance, it is 
from month to month the condensed chat, the remi- 
niscence, the curious learning and the personal history 
of the profession. A work in short which appeals tc a 
tired lawyer and rests him. Its pages are full of schol- 
arly and clever matter always, and the best proof of 
its merit is the fact thas it sprung at once into popu- 
larity and has ever since grown in favor. The two col- 
leges Harvard and Columbia send each «a magazine 
which is very creditable. Te Columbia Law Times is 
an exceedingly well-edited monthly. Very little in 
the way of interest to the profession escapes its pages, 
while its leading articles are always valuable. The 
leading articles of the Harvard Law Review are amoung 
the very best published, and that which we wish to 
especially commend is their thoroughness and schol- 
arly construction. Every number is a valuable one in 
this regard and we trust that the unquestioned merit 
of this publication will, if it has not done so already, 
win for it permanent and substantial success. But we 
turn with a peculiar regard for the older publications. 
No number of the ALBANY LAW JOURNAL ever leaves 
our desk until we have read at least the first few pages 
and heard what the editor himself has to say. The 
first three pages of each number alone justify the sub- 
scription price if nothing else were printed. The criti- 
cisms and observations are always timely and always 
clever. They are good-natured even while bringing 
some judicial or lay offender to task, and remind the 
writer of a achoolmaster he once bad who was never 
so witty as when laying the ferule on some guilty 
back. This journal is a certain place in which to find 
any late decision of importance. The American Law 
Review stands among the very first. The best feature 
about this periodical is its ‘“‘notes.’’ Every thing of 
interest tu the profession in current events is published 
by the American and no other publication equals it in 
this regard. Its reports of recent decisions are full 
and satisfactory, while in every number some interest- 
ing topie is dealt with at length. The names of Sey- 
mour D. Thompson and Leanord A. Jones upon its 
title page are sufficient guarantee for its excellence. 
The Central Law Journal is of great assistance to any 
lawyer in active practice. Its leading articles are es- 
sentially practical, its published cases are evidently 
selected with special reference to their present utility, 
while its notes of recent decisions cannot fail to keep 
its readers informed as to the current of judiciai utter- 
ance and the weight of authority.— Chicago Law 
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F newspaper reports are to be relied on, Judge 
Stowe, of Pittsburg, stated some extraordinary 
law to the jury, or in their hearing, on a recent 
trial involving some of the Homestead disturbances, 
The judge is represented as having said, on the ex- 
amination of a Pinkerton witness: 

“T won’t allow such questions. These men were 
going to Homestead on a lawful errand, and had aright 
to go. These rioters had no business there. Even if 
the Pinkertons had been going there to take that mill by 
force they were justified in doing so, and no one hasa 
right to dispute it in this court, and you may as well 
understand that just now. Such ideasas you attempt 
to advance have never been the law, are not the law, 
and 1 hope never will be the law. It is Anarchistic to 
advance such sentiments, and [ will allow no one to 
advance such ideas here.” 

It may well be doubted whether the words itali- 
cised correctly state the law. The Pinkertons had 
a right to go to the mill peaceably, but we should 
say that they had no right to take it by force and 
arms and to the disturbance of the peace, unless 
they were armed with the civil process of ejectment. 
If another lawyer gets into our office in our absence, 
we have no right to drive him out with firearms. 
To be sure he has no right there, but being in pos- 
session he must be got out peaceably if possible. 
Let us not be understood as arguing that the Pink- 
ertons had no right to defend themselves by force. 
They had a right to go there and get peaceable pos- 
session if they could, and if they could not, they 
had a right to resist violent attacks upon them- 
selves, even to the taking of life, unless they could 
safely retreat. It is a question of the casting of the 
first stone. So it seems tous. We are sorry to see 
this indication of heated and partial feeling in the 
breast of the court. We believe that most of the 
acts of the strikers were indefensible and extremely 
dangerous and worthy of severe punishment, but 
this does not authorize the stretching of the law 
nor the inflaming of the minds of the jury. With- 
out such resorts they will surely enough learn that 
the way of the striker at society is hard. 


If the newspaper accounts of the last lynching in 
Texas are not exaggerated, and particularly if the 
story of the clergyman who declares that he was 
ridden out of town on a rail for interfering in the 
victim’s behalf is true, it is the worst crime ever 
committed in America, always excepting the Texar- 
kana affair. It seems that the inhabitants of that 
region must be of an especially fiendish sort. The 
very worst feature of the transaction was the pres- 
ence of hundreds of young children at the torture. 
The governor of Texas ought to be applauded for 
his denunciation of this brutal outrage on humanity 
and civilization, and his recommendation of legis- 
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lation making towns liable in damages and for the 
support of the surviving families of such victims is 
ingenious and sensible. Such a measure would be 
quite in line with the liability of the public for 
damages to property by mobs. Probably however 
in the region in question the people would evade 
the pecuniary liability by exterminating the family 
of the victim as well—making one bonfire of the 
whole house. There are no words to express the 
disgust and contempt we feel toward the few news- 
papers which defend or apologize for this appalling 
crime. The good people of Texas are engaged in a 
strenuous struggle for law and. order, and deserve 
the sympathy and encouragement of all sober and 
virtuous people in other parts of the country. 
Homes will never be effectually ‘‘ protected” by 
such excessive and cruel acts. It is & significant 
proof of this, that this last crime should have been 
committed in the vicinity of the scene of the former 
human bonfire. Cruelty begets cruelty, and we 
expect to hear of the young children of that region 
making a bonfire of some playmate! 


We extract the following from The Independent : 

“One of the first official recognitions of the doctrine 
that there is honor among thieves, or at Jeast that 
there may be honorable criminals, is found in the mes- 
sage of Governor Turney to the Legislature of Tennes- 
see. He reconimends the purchase of a coal mine, 
where convicts may be employed in mining. But he 
makes a novel suggestion for the benefit of men of 
good family who have been betrayed into political or 
emotional homicide: ‘The man of honor who, in an 
unfortunate moment, has yielded to passion and made 
himself guilty of a lower grade of homicide should not 
be placed on a level with the common thief, burglar, 
ravisher, murderer, etc. ‘The apartments should each 
be appropriately named.’ We shall be glad to see the 
name selected for murderers of honor.” 

The suggestion about a coal mine is good. The 
other might pass for sarcasm. Following it up in 
this view, we should suggest that there should be a 
separate post-office at the prisons for such unfor- 
tunate gentry, and that all their mail matter should 
be addressed with the prefix of ‘‘ Hon.” 


Governor Pennoyer, of Oregon, in his late bien- 
nial message, condemns State commissions in round 
terms, such as ‘‘excrescence ” and ‘‘ infection,” ob- 
serving: 

‘While it is indeed true that the judicial depart- 
ment has sanctioned the legality of commissions armed 
with power stolen from the executive and legislative 
departments, there is no case on record where such 
sanction has been given to any commission filching its 
own department of its own prerogatives. The fine 
discriminating sense of the American judiciary can 
readily perceive the flagrant unconstitutionality of 
such a procedure when its own ox is to be gored.” 

He is wrong in this, so far as it applies to our 
State, for the judges of our Court of Appeals, we 
understand, prefer a ‘‘ commission” occasionally to 
help them when they fall in arrear, to a court nu- 
merous enough to do its business in a regular way. 
Commissions seem to be a necessary evil. Governor 





Pennoyer also urges the adoption of a maximum 
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freight law for railroads, and maximum telegraphic 
rates. He says telegraph companies ‘are allowed 
to exercise a purely governmental function.” Upon 
similar reasoning express companies and gas com- 
panies should be regulated by government. 


In a recent number of the Chicago Legal News is 
an excellent review of the Dartmouth College case, 
by Mr. Ephraim A. Otis. The essayist thinks that 
it is difficult to reconcile the recent decision of the 
Supreme Court in the Lake Front case with the 
opinion of Chief Justice Marshall in the college case. 
If there ever was a case ‘‘logrolled” through a 
court in an unfair manner it was this celebrated 
case, and we believe its doctrine as wrong as wrong 
can be. Private solicitation and Webster's ‘‘ pump” 
did the business. Its mischiefs have been neutral- 
ized by limitations in modern charters, so that it is 
no longer of so much importance as of old. We 
agree with Mr. Otis in his conclusion: 

“When the full history of the Dartmouth College 
case is considered, when we recall the public senti- 
ment which was created to secure it, the direct and 
indirect means taken to influence the court to make 
the decision it did make, and the extreme length to 
which its doctrines were carried by decisions in other 
cases, there will be but little regret that they have 
been qualified or greatly limited by later adjudica- 
tions of that same great tribunal, in which is vested 
the sole power to construe the Constitution of the 
United States.” 


Speaking of the case of Bawden v. London, ete., As- 
surance Co., 92, 2,.Q. B. (C. A.) 534, the case of the 
insurance of the one-eyed man against the loss of 
both eyes, The Law Quarterly Review says: ‘A 
casuist might find something to say against this de- 
cision. How can a man lose what he has not got? 
How can A., after making the insurance, suffer a 
‘loss’ in the sight of both eyes, when at the time 
of making it he had already lost the sight in one?” 
A man cannot lose what he has not got, but he may 
have lost what he had. If the insurance had been 
only against subsequent loss of sight, the casuist’s 
reasoning would have been valid. But the insur- 
ance was of a man who was already blind of one 
eye, and when he subsequently lost the other, then 
he had sustained ‘‘ loss of sight in both eyes,” which 
was the condition insured against. The matter is 
debatable, it must be confessed, and it may well be 
argued that the company never intended to insure 
Cyclops against loss of both eye — Let the case go 


up. 


Hon. Alexander Martin contributes to the Michi- 
gan Law Journal an excellent sketch of Earl Shaftes- 
bury, author of the writ of habeas corpus. Very few 
lawyers of our day could tell who was the author of 
that most beneficent measure, nor have even heard of 
this bold and unprincipled man except possibly 
through Dryden’s celebrated lines on him; and we 
believe that Dryden himself is very little known to 
the rising generation. Mr. Martin is dean of the law 
department of the University of Missouri, at 


The Chicago Legal Adviser says: “The represen- 


tative for Sangamon (Mr. Wilson) is going to reform 
the marriage law of Illinois in such a manner as to 
improve the race of Illinois politicians. At all 
events, he has written a bill for an act to do it. 
His plan is to refuse marriage licenses to all persons 
that cannot read and write the English or some 
other language, or that are not physically and men- 
tally sound, or that have inherited or otherwise ac- 
quired any fatal disease. He would further require 
the man to furnish satisfactory proof that he has some 
honorable vocation or means of supporting ‘a home 
economically.’ We suspect that Mr. Wilson’s plan 
for improving the human race will not have a suc- 
cessful exit. History does not show that legisla- 
tion of this character ever has had the effect in- 
tended; but does show that 1t always has been fol- 
lowed by consequences of a character degrading to 
the morals of society.” We agree with the Adviser. 
Society cannot be regulated on any such basis. 
It would be a dangerously despotic power to intrust 
to any tribunal to pass upon physical or mental 
soundness or the inheritance of any fatal disease. 
It would be an unhappy state of affairs when a 
man’s right to marry and rear a family should de- 
pend on the decision of a board of crank-doctors. 
The result would be a frightful amourt of licentious- 
ness and bastardy — all the evils of the present free- 
dom of marriage with seven additional devils worse 
than the ffrst. 


In Tallis v. Jacson, °92, 3 Ch. 441, the court re- 
fused to upset a building contract because it con- 
tained a stipulation that the architect arbitrator's 
certificate should be conclusive, and ‘should not 
be set aside for any pretense, charge, suggestion, or 
insinuation, of fraud, collusion, or confederacy.” 
On this the Law Quarterly Review remarks: ‘‘ No 
doubt it concerns society that fraud should not go 
unpunished, but the maintenance of contracts con- 
cerns it much more. ‘If there is one thing,’ said 
Jessel, M. R., in Printing Co. v. Sumpson, 19 Eq. 
464, ‘which more than another public policy re- 
quires, it is that men of full age and competent un- 
derstanding shall have the utmost liberty of con- 
tracting, and that their contracts when entered into 
freely and voluntarily shall be held sacred and shall 
be enforced by courts of justice,’ and Chitty, J., fully 
indorses the sentiment in Tullis v. Jacson, which 
case was itself an eminent illustration of the evil of 
interfering with contracts; for had the contract 
been annulled and the certificate set aside, it would 
have reopened thousands and thousands of items of 
account, each item a battleground, and this merely 
for the sake of some problematic or possible fraud. 
Such a clause, as Chitty, J., said, ‘looks terrific toa 
lawyer,’ because law being based on distrust treats 
everybody asa probable knave. Business men do 
not. Hence they accept such clauses and show their 
sense in doing so; for their optimistic estimate of 
men is much nearer the truth than the pessimistic one 
of law.” <A difference of opinion ona similar ques- 
tion occurred in Universal Fashion Co. v. Skinner, 
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64 Hun, 293. There a written contract for the manu- 
facture and sale of goods stipulated that it contained 
the whole contract, and that any terms different or 
supplemental should not bind either party. The 
answer set up certain false and fraudulent represen- 
tations of the plaintiffs agent. On demurrer it was 
held that the contract was avoided. Van Brunt, 
P. J., said of the provision in question that it ‘‘ adds 
nothing to the force of the contract, as the law im- 
plies the same.” Andrews, J., said, “ that section 
is an agreement that the plaintiff shall not be liable 
for the fraud of its own agent. Such an agreement 
cannot be enforced.” O’Brien, J., dissenting, held 
that the stipulation in question was proper and 
binding, especially as the defendant was aware of the 
agent’s limited authority. This authority is therefore 
in opposition to the English case, although by a 
divided court. 


Another law school magazine, 7he Northwestern 
Law Review, published monthly during the school 
year by the students of the Northwestern University 
Law School, at Chicago. The publication opens 
well with an article on Lost or Stolen Share Cer- 
tificates, by Judge Seymour D. Thompson, and other 
readable matter. 

ee en 
NOTES OF CASES 

N Pratt v. Pratt, Supreme Judicial Court of Mas- 
sachusetts, December 28, 1892, it was held that 
where a rule provides that ‘any time before the ex- 
piration of six months from the granting of a decree 
of divorce nisi the libellee, or any other person, may 
file’ objections to an absolute decree, and a libellant 
for a divorce ina decree nisi relied on the assurance 
of her attorney that he would attend tothe entry of 
a decree absolute at the end of six months, and he 
neglected to do so, and she married again, the judge 
may, notwithstanding such marriage, enter an 
absolute decree, where libellant acted under a mis- 
take of fact, and was not guilty of negligence or 
any moral fault. The court said: ‘‘It is undoubt- 
edly true that the divorce nisi did not dissolve the 
marriage between the libellant and the libellee. 
Graves v. Graves, 108 Mass. 314, 320; For v. Davis, 
113 id. 255, 258; Sparhawk v. Sparhawk, 114 id. 
355; Garnett v. Garnett, id. 379; Moore v. Moore, 
121 id. 232; Cook v. Cook, 144 id. 163. The new 
marriage was therefore void. Pub. Stat., chap. 145, 
§§ 4, 7; Cook v. Cook, ubi supra. Where a marriage 
is void, the fact that a person entered into it in 
good faith, and with the belief that he had the 
right to marry, is immaterial on the question of its 
validity. White v. White, 105 Mass. 325; Glass v. 
Glass, 114 id. 563; Thompson v. Thompson, id. 566; 
Cook v. Cook, ubi supra. If we assume in the case 
at bar that the libellant, by reason of her second 
marriage, and her subsequent intercourse with 
Smith, which must be presumed from the fact of 
cohabitation, was technically guilty of the crime of 
adultery (see Com. v. Thompson, 6 Allen, 591, and 









was within the power of the justice who heard this 
case to enter a decree for the libellant if he was 
satisfied on the evidence that she acted under a 
nistake of fact; that negligence was not imputable 
to her; and that she was not guilty of any moral 
fault. If the alleged offense of the libellant had 
been formally pleaded, it would have been by way 
of recrimination, ‘a set-off of equal guilt,’ as was 
said by Sir William Scott, in Beeby v. Beeby, 1 Hagg. 
Ecce. 789, 790. ‘The doctrine that this, if proved, 
is a valid plea in bar,’ remarks the same learned 
judge in this case, ‘has its foundation in reason and 
propriety.’ The principle on which such a plea is 
allowed is stated by Mr. Greenleaf to be ‘that the 
party cannot justly complain of the breach of a con- 
tract which he himself has violated.’ While adultery 
ismentioned by Public Statutes, chapter 146, section 
1, as one of the causes for which ‘a divorce from the 
bond of matrimony may be decreed,’ it is not true 
that that which is technically known as adultery is 
under all circumstances a cause of divorce, or the 
subject of a valid recriminatory plea. Our statutes 
contain no provisions relating to collusion, conniv- 
ance, condonation, or recrimination, all of which we 
have adopted into our procedure from the canon 
and ecclesiastical laws of England. Thus if a wife 
commits adultery with her husband’s knowledge or 
consent, or by his connivance, he cannot obtain a 
divorce from her for such adultery. Pierce v. Pierce, 
3 Pick. 299; Cairns v. Cairns, 109 Mass. 408. So, 
if a wife commits adultery, and her husband con- 
dones it, she may bring a libel for divorce against 
him for an act of adultery subsequently committed 
by him, and he cannot successfully set up as a de- 
fense her prior adultery. Cumming v. Cumming, 
135 Mass. 386; Anichini v. Anichini, 2 Curt. Ecc. 
210. Where a libellant has obtained decree nisi, 
and, after waiting the time required by law, believ- 
ing and having reasonable ground to believe that 
he has obtained a decree absolute, and, being guilty 
of no negligence, marries again, and cohabits with 
the person he has married, he ought not to be pre- 
vented, in our opinion, from having his decree nisi 
made absolute. Many cases might be supposed to 
show the great injustice of any other rule. Suppose 
a woman obtains a decree nisi from her husband, 
who by artifice causes a report of his death to be 
spread abroad, and this is generally believed, and 
administration is granted on his estate, and the 
woman, honestly believing him to be dead, and 
having good reasons so to believe, marries again, 
ought she not, on his reappearance, to be entitled 
to have the decree nisi made absolute? In Moore v. 
Moore, 121 Mass. 232, which is much relied upon 
by counsel opposing the granting of the divorce in 
the case at bar, the libellant married again within 
six months from the granting of the decree nisi, 
supposing that he was at liberty to marry under 
such a decree. This was a mistake of law, and not 
one of fact; and this was held a sufficient ground 
for refusing him a decree absolute. In Whippen v. 
Whippen, 147 Mass. 294, there was no question of a 





11 id. 23), we are nevertheless of opinion that it 


mistake of either law or fact. The point decided 
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was that a man could not obtain a divorce from his 
wife for the cause of her desertion of him if, after 
the desertion had continued for more than seven 
years, he married and cohabited with another 
woman, not actually knowing his first wife to be 
living at the time. As pointed out in the opinion, 
it did not appear ‘that he did not have reason to 
believe, and that he did not believe, that she was 
alive, or that he did not have information of her 
which would have led to actual knowledge had he 
made inquiry.’ On the facts disclosed in the case at 
bar, we are of opinivn that it was open to the judge to 
find that the libellant was not guilty of negligence, 
and that she honestly believed, and had reason to 
believe, in the existence of a fact which, if true, 
would have made her remarriage lawful. See Smith 
v. Smith, 64Iowa, 682; Robertson v. Robertson, 9 Daly, 
44. As these questions of fact have not been passed 
upon, the case must be remitted to the Superior 
Court for further proceedings.” 


In Fuller & Fuller Co. v. McHenry, Supreme Court 
of Wisconsin, December 6, 1892, it was held that 
the Revised Statutes, sections 2340, 2341, providing 
that the property of a married woman “shall not 
be subject to the disposal of her husband, not liable 
for his debts,” do not empower a woman to enter 
into a partnership with her husband. The court 
said; “The wife has not therefore, in our judg- 
ment, the power to enter into an agreement of part- 
nership with her husband, nor, as for that matter, 
with any one else, if she has no separate estate, in 
respect to which she can be considered as a feme 
sole, so as to bind herself at law. There is no com- 
petent evidence in this case that Mrs. Hanson had 
any separate estate at the time her husband made 
the purchases for the store in West Bend, and 
started business there under the name and style of 
Hanson & Co.; and as the plaintiff is claiming to 
recover for the property in question under and 
through a bill of sale executed by such alleged part- 
nership, as against an execution creditor of the hus- 
band, within repeated decisions, the burden of 
showing that she had a separate estate was on the 
plaintiff. Stanton v. Kirsch, 6 Wis. 338; Gettelmann 
v. Gitz, 78 id. 439, and cases cited. Had it been 
shown however that Mrs. Hanson had a separate 
estate, we think that the partnership agreement be- 
tween her and her husband (if any, for there is little 
more than a scintilla of evidence of one) must be 
regarded as void, and that the business in question 
was the sole business of her husband, and the plain- 
tiff’s claim is his sole and individual debt. The 
purpose and policy of the statute concerning the 
rights of married women, in our judgment, forbid 
the formation of a continuing business engagement 
between husband and wife, which shall produce a 
community of interest, liability, and profit, in which 
the husband would have, as partner, a right of con- 
trol and management of the separate estate of the 
wife, so that he could sell and convert it into money 
from time to time, draw the firm moneys from the 
bank, and collect notes and bills receivable and dis- 








pose of the proceeds, in the payment of his debts 
or otherwise, without her knowledge or consent. 
The making of such an engagement by the wife 
might be, if put in execution, a conversion of her 
separate estate into that of her husband. Certainly, 
it is easy to understand that, with his influence and 
control as husband, such result would be almost in- 
evitable. The principal purpose of the statute is to 
give the wife the power and rights of a feme sole as 
to her separate property, free ‘from the disposal of 
her husband,’ and ‘not liable to his debts.’ Mani- 
festly, it was not intended that the act should re- 
ceive a construction that would be subversive of the 
beneficent purposes for which it was enacted, and 
which would almost necessarily tend to strike down 
the protection it was intended married women 
should have under it in the use and enjoyment of 
their separate estates. At common law a married 
woman was incapable of forming a partnership, and 
the marriage of a feme sole partner worked a dis- 
solution of the firm. Story Partn., §§ 10, 306; 1 
Bates Partn., §§ 135-141. Her right to enter into a 
partnership, if she has a separate estate, with a per- 
son other than her husband, is quite generally re- 
cognized, and is assumed to exist in Bank v. Ruy- 
mond, 27 Wis. 569; but we are not aware of any 
case where it has been held, under a statute in sub- 
stance the same as our own, that she may embark 
her separate estate in partnership ventures with her 
husband. In the case of Suau v. Caffe, 122 N. Y. 
308, it was held that the common-law disability of 
a married woman to engage in a business as a co- 
partner or jointly with her husband, was removed 
by an act ‘Concerning the liability of husband and 
wife,’ which authorized a married woman to carry 
on any trade or business on her sole and separate 
account, and that the wife could not escape liabil- 
ity for debts contracted in a partnership with her 
husband, on the ground of coverture; but the 
statute in question is much broader than ours, and 
is unconditional. The case was decided by a mere 
majority — three of the judges dissenting — and is 
contrary to previous decisions of the Supreme and 
Superior Courts, and would seem to be in conflict 
with Hendricks v. Isaacs, 117 N. ¥. 411. The view 
we have taken of the statute is sustained by Lord v. 
Parker, 3 Allen, 127; Lord v. Davison, id. 131; Hd- 
wards v. Stevens, id. 315; Plumer v. Lord, 5 Allen, 
463; Bowker v. Bradford, 140 Mass. 521; Payne v. 
Thompson, 44 Ohio St. 192; Haas v. Shaw, 91 Ind. 
384, 390; Scarlett v. Snodgrass, 92 Ind. 262; Artman 
v. Ferguson (Mich.), 40 N. W. Rep. 907; Bassett v. 
Shepardson, 52 Mich. 3; Carey v. Burruss, 20 W. 
Va. 571; Cor v. Miller, 54 Tex. 16; Bradstreet v. 
Baer, 41 Md. 19. It is not to be supposed that the 
Legislature intended that such relations and duties 
as exist between copartners in trade should be de- 
volved on husband and wife, with their necessary 
incidents, as a possible means of disturbing domestic 
peace and confidence, or that they might become 
contentious litigants in an action to wind up, with 
a receiver in charge of their affairs and resources. 
The statute evidently intended that the gains the 
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wife should make in the exercise of her limited 


business powers should be her sole and separate 
property, and not be in any way subject to the in- 
terference, control or disposal of her husband. The 
conclusion to which we have arrived is not in con- 
flict with Avrouskop v. Shontz, 51 Wis. 204, where 
the real estate upon which farming was conducted 
by husband and wife was her sole property, and she 
was held liable for that reason. No partnership 
was claimed to exist. Nor is it opposed in prin- 
ciple to Arndt v. Harshaw, 53 Wis. 269; Dayton v. 
Walsh, 47 id. 113; Brickley v. Walker, 68 id. 564, 
and Barker v. Lynch, 75 id. 624, which are clearly 
distinguishable from the present case,” 


OBSERVATIONS ON THE ORGANIZATION 
OF APPELLATE COURTS. 





By Austin Abbott. Prepared for the New York State Bar 
Association. 
question of the ability of our courts of last re- 
sort to dispose of the litigations brought before 
them is perhaps the most important which lawyers 
have had to settle since the organization of our gov- 
ernments. Other questions of great moment have 
arisen, involving single controversies. This question 
involves all controversies, andin every year. I have 
no“ pet scheme” to suggest, nor have IL arrived at a 
conclusion in favor of any one plan now mooted, but I 
desire to call the attention of those who are attempt- 
ing to formulate some satisfactory plan to some of the 
considerations on the relative importance of which the 
usefulness of any plan largely depends. 


IMPORTANCE OF UNITY IN THE CouRT OF LAST 
RESORT. 

The judicial function is in its nature a part of the 
sovereignty of the State, and practical considerations 
as well as theoretic principles indicate that for con- 
sistency and efficiency a certain unity is of great im- 
portance. The line of decision by a court of last resort 
should be uniform and consistent with itself, with the 
exception only of those changes in the current which 
the growth of jurisprudence may properly require. 
But the fact that the law has its progressive element 
as well as its fixed element, and that therefore the 
court of last resort does, and must from time to time, 
in effect modify the law by moulding it to secure uni- 
formity of justice under different conditions, renders 
it of the more importance that the unity of the cocrt 
should be preserved so far as possible. 


Divistons OF A SINGLE TRIBUNAL. 

This unity depends, not alone nor chiefly on its being 
asingle tribunal, but on the judges who constitute 
that tribunal being a continuous body, each concerned 
in the deliberations of all, and all, so far as practicable, 
taking part in thedecisions of the court. The mem- 
bers of a court of last resort should at all times know 
through their common consultations what the previous 
line of decision by the court has been. Hence a divis- 
ion of the court into branches, each to take up a portion 
of the calendar, selected by the accident of sequence in 
order, would, while preserving a theoretical unity, 
soon result in some diversity of views in the different 
branches, which there would not be adequate opportu- 
nity to remove by united deliberation, and what is 
more serious, it would make the labor of the members 
of the court more burdensome, as it would result nec- 
essarily in a considerable uncertainty on the part of 
the members of one division as to what had been the 
line of decision in the other division. It seems there- 





fore that if any division of business between different 
branches of a divided court is to be made, there would 
be great advantage in dividing the business along nat- 
ural lines of cleavage, so to speak, such, for instance, 
as if one division were charged with all the criminal 
cases and the other with all the civil cases. This would 
not be an adequate, because not an equal, division, but 
it indicates the principle on which the con versance of 
each brancb, with all that had been argued and de- 
cided within its own cognizance would lighten the la- 
bors of the court, as compared with the present indis- 
criminate calendars, and would do so at the least pos- 
sibility of conflict between the views of different 
divisions, and the least need of laboriously studying 
the decisions of another division in order to avoid such 
conflict. There are several such natural lines of cleav- 
age, which might well be considered if it be necessary 
to divide thecourt. One is afforded by questions of 
fact. The court of last resort ought not to exist merely 
for the purpose of deciding questions of fact, upon 
printed evidence which has been previously discussed 
in two tribunals below. But all our systems of pro- 
cedure hitherto have, perhaps necessarily, brought 
many such cases before our court of last resort, and 
the pages of their reports indicate how considerable a 
part ofthe burden upon the court consists in the ex- 
amination of evidence on such questions, and the writ- 
ing of opinions in review of the evidence. Such ques- 
tions of fact settle 1i0 principle; their decision is essen- 
tial; the reporting of the decision equally so; they 
have their instructiveness for the profession and the 
public. But they do not change the law, nor add to 
our knowledge of its development. For the reader in 
the profession at large, study of them adds to his abil- 
ity to deal with questions of fact, but they do not need 
to be consulted as repositaries of law. If, now, a divis- 
ion of the court should prove essential, if the time 
should come when it was found absolutely necessary to 
establish a commission, or a second division, as hereto- 
fore, one practical line for the division of business 
would be to provide that all cases turning on questions 
of fact should go to one branch of the court, and per- 
haps, in order to render the division complete, that 
any respondent should be permitted to have his case 
sent to that division unless the appellant disclaimed 
relying on any question of fact. This would leave a 
residuum of the most important cuses involving pure 
questions of law. 

A similar natural division suggests itself in respect 
to questions of practice, or questions of discretion. 
Other lines of division will readily suggest themselves, 
such as negligence cases, divorce cases, and the like. 


Co-ORDINATION OF BUSINESS. 

The labors of judges have never yet, since the mer- 
ger of law and equity, been aided by the principle of 
division of labor, with the single exception of the un- 
fortunate device adopted by some of our General 
Terms, and at one time by the old Court of Appeals, of 
apportioning up the cases, by chance or otherwise, 
among the members of the court, for the writing of 
opinions in advance of any deliberation. It was not 
in truth a division of labor, but a casting of the only 
real labor upon each member in turn, and giving forth, 
as the result, an individual opinion, ‘‘ indorsed without 
recourse’ by a majority of his brethren. The present 
Court of Appeals and the Supreme Court of the United 
States both, we believe, carefully pursue the only 
proper method for a court, namely, deliberation to- 
gether, fully, untila conclusion is reached, and the sub- 
sequent writing of the opinion embodying that conclu- 
sion by one of the members of the court. 

A recent argument in which I was concerned sug- 
gested, in a practical way, a question which I have 
often thought of in this connection as perhaps offering 





a much-needed facility. I had an appeal in a question 
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arising under the Collateral [Inheritance Tax Law, the 
question being of such importance that while my case 
was getting to the Court of Appeals, others involving 
the same point accumulated in the courts below and in 
the offices of the comptroller and county treasurer, un- 
til the amount of tax involved in the question was over 
$200,000. By acommon understanding on both sides, 
those interested in the most important estates that 
were held subject to this question appeared with me; 
the State retained Senator Hill; and in an argument of 
only twice the usual length for a motion in a single 
cause, the court satisfactorily heard, and with the aid 
of briefs submitted by others interested, readily dis- 
posed of a score or more of litigations which otherwise 
would have incumbered the calendar for some time to 
come. 

It is very plain thatif all the negligence cases, for in- 
stance, that are now on the calendar of the Court of 
Appeals awaiting argument, could be heard in succes- 
sion and decided in connection, the labor of the court 
in research would be reduced, the labor in writing 
opinions would be reduced, the length of time re- 
quired for argument and deliberation would be some- 
what reduced, the success of the court in reaching the 
merits of each case and satisfactorily determining it 
would be enhanced, many of the opinions would be 
shorter and clearer, the consistency of the line of do- 
cision far more obvious, and the result to the profes- 
sion and the public in every way improved. Of course 
it is much easier to let appeals be cast upon the court 
in the order in which they happen to come upon the 
calendar, and to require the court to turn from one 
subject to another, as this accidental order may dic- 
tate. The question to which I wish to call attention 
is, whether, in case the present methods should prove 
inadequate, and the necessity of some commission or 
second division or new method of distribution should 
be forced upon us, whether some methods like these, 
which would tend, not toward diversity and less cer- 
tainty in the line of decision, but toward greater cer- 
tainty, unity and clearer concurrence, would not be ad- 
vVantageous. 

LIMITING APPEALS. 

Judge Danforth’s admirable history of the Court of 
Appeals, and its jurisdiction, has given us very clearly 
the necessity of a court of last resort as resulting from 
diversity of decision in the different branches of the 
Supreme Court below. But I think we should add to 
that reason another, which perhaps is little noticed, 
but if Lam not mistaken, is of much deeper moment, 
and that is, the deliberation and the thoroughness with 
which our Court of Appeals, as distinguished from 
courts of first instance, do, and alone can, consider and 
mature the rules of law which the growth of the com- 
munity and the progress of jurisprudence require. To 
give but a single illustration: The Court of Appeals, 
within the last twenty years, have gradually, and with 
adequate deliberation, considered almost every new 
problem raised by the building and management of 
the elevated railroads. In this slow but sure process 
they have arrived at a system of rules relative to the 
wrongs committed, the remedies available, the meas- 
ure of damages, and other relief, and the rules by 
which damages are to be ascertained, which are, I be- 
lieve, universally satisfactory, and approved through- 
out the country wherever similar questions have arisen 
as an admirable body of principles upon which to set- 
tle such controversies. It is no discredit to the Su- 
preme Court to say that with the pressure of business 
upon it, it could not have accomplished such a task as 
this; and even ifits decisions had been without lack 
of harmony, itis not likely that they could have af- 
forded, as the results of the Court of Appeals decis- 
ions already have done, such a systematic basis for the 
solution of nearly all such controversies. 


! 





I cannot doubt that a court of last resort is needed, 
not merely as an arbiter in case of disagreement be- 
tween different branches of the court below, but as the 
great and essential factor in the steady, deliberate and 
harmonious development of our jurisprudence under 
the flood of new questions continually arising. If this 
be true, a system of relieving the court by limiting 
appeals to such as may be necessary in case of conflict- 
ing decisions below is wholly inadequate. Indeed, 
when we look at the wants of the community, and the 
need for thorough as well as prompt investigation of 
the fundamental principles involved in litigated con- 
troversies, it is quite anomalous to attempt to limit 
the business by the carrying capacity of the court. 
Any proposal that the erection of new buildings in the 
city should be stopped because the accumulation of 
plans submitted to the building department was larger 
than it could handle, or that marriages should be puost- 
poned or limited on account of the overburdened con- 
dition of work in the bureau of vital statistics, would 
be no more anomalous than the proposal to close the 
doors of our courts, whether of original or of appel- 
late jurisdiction, because the business of clients was 
inconveniently large for the courts to attend to. Liti- 
gation is a necessity. The shutting out of business 
from the courts because the business is too large for 
it, is, in so far, a denial of justice. The arrangement 
ought to be such that every question which our client- 
age desire to have submitted to judicial determina- 
tion could be without unreasonable delay brought to 
final decision, and without distinction between rich 
and poor, between large demands and small. 

The real root of the difficuity, I believe, is tobe found 
in the parsimony of our Legislatures in regard to the 
judicial department. Every other department of our 
government has grown since the organization of the 
Nation and State, in a geometrical ratio. The judicial 
department has only been allowed to grow ina sort of 
arithmetical ratio, although the business which calls 
for its attention has multiplied in a geometrical ratio 
all over the country, like all other business. The re- 
sult is that our courts are pressed with business in a 
way in which the alternative is constantly presented 
between giving the necessary deliberation at the ex- 
pense of an accumulating calendar and oppressive de- 
lay to others, or deciding promptly, with little delibe- 
ration, in order to clear the calendar, at the expense 
of error and uncertainty in justice. 


——_———— 


THE SUPREME COURT OF THE STATE. 
Remarks of William B. Hornblower at the Meeting of the 
New York State Bar Association, at Albany, N. Y., January 
18, 1893. 

er functions of the Supreme Court affect so vitally 
the interests of the whole community that any 
questions arising with regard to its organization and 
the distribution of its powers are of momentous im- 
portance. Each of the justices of that court as at 
presented constituted is a chancellor, wielding the tre- 
mendous powers incident to equitable relief. As chan- 
cellor he can grant ex parte that most righteous but 
most formidable and dangerous and in the bands of a 
corrupt, or unscrupulous or careless judge, most op- 
pressive remedy, an injunction. As chancellor he is 
called upon to hear and determine most intricate and 
delicate questions affecting personal and property 
rights. As acommon-law judge he wields the writs of 
mandamus and habeas corpus and presides at the trial 
of jury cases involving the rights of citizens and of 
corporations in all the varied relations of business and 
social life. As a criminal judge he presides at Oyer 
and Terminer, and holds the scales of justice where 
not only the liberty but the life of the defendant may 
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be trembling in the balance. At General Term he sits 
in an appellate capacity, to review and revise the de- 
cisions of his brother judges and of inferior tribunals. 

To secure the greatest efficiency in a court wielding 
these enormous powers and to remove it as far as pos- 
sible from all liability to hasty, ill-advised or biased 
judgments are objects well deserving the gravest con- 
sideration. 

In any constitutional changes that may be under- 
taken affecting the judiciary it is quite as important to 
preserve what is good as to abolish what is bad. 
There is great danger that too radical changes may be 
attempted which under the guise of reform will in 
reality be steps backward. 

It seems to me that the present division of the State 
into districts, with four or five or more judges in each 
district to do the Circuit and Special Term work of 
the district, is as good a system for nisi prius business 
as can be devised. The judges represent a large 
enough constituency to be free from the merely local 
influences and prejudices of a town or county, while 
the districts are not too large to prevent the judge 
from travelling without too great inconvenience upon 
Circuit, nor too large to prevent him from knowing 
personally the bar that practice before him, and to be 
sensitive to the good or bad opinion of the bar who 
always form an accurate and just estimate of the 
judges before whom they practice constantly. Of 
course this system has its drawbacks and judges are 
human, and many of them very human; but on the 
whole | believe it works well. 

So as to the long term of fourteen years, I should be 
very sorry to see the term shortened. Short terms in- 
volve frequent elections and a judge must necessarily 
be looking forward to the nominating convention 
whose favor he mnst solicit to obtain a re-election. In 
aterm of fourteen years a judge has at least eight or 
ten years when his mind can be comparatively free 
from thoughts of politics and nominations and elec- 
tions. During that period he has little temptation to 
be otherwise than independent and impartial. He has 
time also to live down the political animosities which 
he may have aroused while at the bar or in the strug- 
gle for the nomination, and if he makes a creditable 
and honorable record as a careful, just and fearless 
judge, the bar will come to respect and admire him 
and his renomination will be almost a matter of 
course. This has happened repeatedly even in our 
boss-governed city of New York, where a judge with- 
out any political pull or even in opposition politically 
to the party or faction in power has been renominated 
by the bosses simply because the practically unani- 
mous sentiment of the bar has demanded it. I should 
regard it as little short of a calamity if we should now 
revert to the short-term basis and throw our judiciary 
into the constantly-recurring turmoil of wire-pulling 
and intriguing of nominating conventions. It will be 
asad day for the State when every six or eight years 
our judges must appeal to the politicians for renomi- 
nation. It is not in human nature that the judges 
should long remain indepeudent or impartial, or 
even efficient. 

As to the General Terms, I am heartily in favor of 
the scheme proposed by the Constitutional Commission 
of 1890, although I would go farther than the commis- 
sion were willing to go in the direction of making the 
decisions of the General Term final and limiting ap- 
peals from their decisions to the Court of Appeals. 
Our present system of adouble appeal in every case 
where the amount of the judgment exceeds $500 and 
from every non-discretionary order irrespective of 
amount, is not only unphilosophical but grotesque. 
Curiously enough, substantially the only cases where 
the right to appeal to the Court of Appeals is denied 
are those cases where the Supreme Court justices have 
differed in opinion. If three General Term judges 





agree with the trial judge and affirm his decision, thus 
making a concurring opinion of four judges of the Su- 
preme Court, an appeal from such a decision is a mat- 
ter of right in every case involving over $500; while if 
two judges of the General Term disagree with the trial 
judge and reverse him and order a new trial, thas mak- 
ing a divided court of perhaps two judges against two 
and thereby demonstrating that the questions involved 
are doubtful, yet no review can be had of such a decis- 
ion except by gambling on the result and stipulating 
for judgment absolute in case the Court of Appeals 
holds that the trial judge was in any respect wrong. It 
thus often happens that a case is tried, reversed at 
General Term, retried on the views of the law laid 
down by the General Term, affirmed on second appeal 
by the General Term and then reversed by the Court of 
Appeals, on the ground that the original view taken by 
the court on the first trial was correct and all the sub. 
sequent decisions erroneous. In the meantime years 
have been wasted in profitless and expensive litiga- 
tion, while during the same period hundreds of unnec- 
essary and unmeritorious appeals from unanimous 
affirmances of the General Terms have crowded the 
calendar of the Court of Appeals only to be once more 
affirmed as soon as reached. Of course this anomaly 
in our appellate practice is the result of our Code and 
not of our Constitution, the latter being silent as to 
the classes of cases that may be taken to the Court of 
Appeals, leaving this subject to the discretion of the 
Legislature. In any revision of the Constitution how- 
ever I would remedy this anomaly and would define 
the jurisdiction of the Court of Appeals so as to 
make it philosophical and beneficial to the State, in- 
stead of being as now unphilosophical and burden- 
some. I would not abolish the General Terms of the 
Supreme Court. I regard them as a useful intermedi- 
ate tribunal to winnow out that large class of appeals 
which involve no very difficult questions of law, but 
which are still entitled to at least one careful review 
by an appellate court. Iam of opinion that in every 
case an aggrieved party should have his day in an ap- 
pellate court as well as his day in the court of first in- 
stance. The haste, the prejudice or the passion inci- 
dent to a trial necessarily engender errors, and even 
the most deliberate, careful, painstaking and impartial 
of judges will make mistakes. These errors and mis- 
takes of the trial court must be reviewed and corrected 
on appeal. If however the appellate court, after hear- 
ing full argument and reading printed briefs, finds no 
error, and unanimously affirms the decision, why, in 
the name of common sense, should there be a further 
appeal? And if afurther appeal in every case, then why 
a General Term? What is its function, except to add to 
the expense of litigation and to feed cases to the court of 
last resort as rapidly as they can be affirmed with costs, 
or else to order new trials which may after weary 
years of further strife be held by the Court of Appeals 
to have been erroneously ordered ? 

I would make a few General Terms, composed of at 
least five justices, a court large enough and strong 
enough to command the respect of the bar and its own 
self-respect, and I would make its decisions final, ex- 
cept where there should be a disagreement among the 
judges or a reversal of the court below, in which event 
I would make an appeal to the Court of Appeals a 
matter of right. I would also make a few classes of 
cases appealable on certificate of reasonable doubt, 
from one of the justices of the General Term or one of 
the judges of the Court of Appeals. This (except as to 
orders for new trials, which were not made appealable), 
was substantially the scheme of the Constitutional 
Comniission of 1890, though it was loaded down with 
so many exceptional classes of cases minutely divided 
and subdivided that it broke down from its own weight. 

I believe that the principal defects of our present 
system of General Terms and the principal reasons 
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why our bar are unwilling to abide by their decisions 
and are jealous of any curtailing of the right to appeal 
to the Court of Appeals, are due to the small number 
composing the court and the local influences to which 
they are subject. 

An appellate court of only three members lacks dig- 
nity and its individual members are apt to be too 
much influenced by each other’s personality. If any 
one of the number is naturally imperious and self- 
asserting he is apt to exert an undue control over the 
decisions of the court. On the other hand, in a court 
of four or five members, there is greater individual in- 
dependence. It is not easy for the presiding justice 
to turn and whisper to the man on his right and then 
to the man on his left and get them committed to his 
view of the case. There must necessarily be more de- 
liberation aad greater opportunity for discussion be- 
fore the court can be brought to a unanimous con- 
clusion. Then again we should do away with the 
absurdity of an affirmance or even a reversal by two 
judges out of three, which tends to make laymen de- 
ride and lawyers lament the lottery of litigation. 

The other great objection to our present General 
Term system is its liability to yield to local sentiment. 
It has repeatedly happened in the last twenty years 
that in a cause celebre, where public sentiment has 
been aroused and popular clamor excited, our General 
Terms have failed in the first duty of a courageous 
judiciary and have made erroneous decisions in ac- 
cordance with the popular idea of the demands of jus- 
tice, only to be unanimously reversed by the Court of 
Appeals, which has stood like a bulwark in defense of 
individual rights and the law of the land. The scheme 
of the Constitutional Commission provided against this 
defect in our General Term system by drawing our 
General Term justices from other departments and as- 
signing them to sit so that a majority should be from 
districts other than that in which the court is held. 
The General Term is thus removed as far as possible 
from the influence of local sentiment. 

Finally, by providing that the General Term justices 
should not sit at Circuit or Special Term or grant 
original orders or writs, the Constitutional Commis- 
sion removed one great objection to our present sys- 
tem. It is quite true that our present Constitution 
prohibits a General Term judge from sitting in review 
of his own order or judgment; yet bis two coadjutors 
are frequently called upon to review his decisions, 
while he steps temporarily aside. Thus the court is 
reduced to two active members, and these two mem- 
bers are subjected to the unpleasant duty of reviewing 
and perhaps reversing their own associate, who in 
turn may be immediately thereafter called upon to re- 
view one of their own decisions. It is needless to say 
that the presumption in favor of the correctness of the 
decision of the judge below is vastly strengthened 
when he is also one of the judges of the court above. 

Then again if the two judges reviewing their associ- 
ate’s decision disagree, as not infrequently happens, 
we have the absurd result of an affirmance by a di- 
vided court of one against one. 

Another objection to the present system is that in 
at least one of our departments the time of the Gen- 
eral Term justices is largely taken up in Circuit and 
Special Term work, and to that extent diverted from 
their General Term work. 

For the reasons I have set forth Iam strongly in 
favor of an organization of our Supreme Court on the 
lines laid down by the Constitutional Commission of 
1890, and I trust that the coming convention will pro- 
vide for General Terms strong in numbers, free from 
local influenee, devoted exclusively to appellate work, 
and whose decisions shall decide causes and not merely 
be chapters in the history of a lawsuit or rounds in 
the ladder of litigation. 





ELECTIONS— REGISTRATION —“ TEST OATH 
LAW.” 


IDAHO SUPREME COURT, OCTOBER 18, 1892. 


SHEPHERD v. GRIMMETT. 

The elector’s oath, enacted at the first session of the Legisla- 
ture of the State of Idaho, and approved February 235, 1891, 
held not to be an ex post facto law, not in the nature of a 
bill of attainder, and to be clearly within the constitu- 
tional power of the Legislature. 


RIGINAL application by Joseph R. Shepherd for 
mandate to Hyrum Grimmett, register of Paris 
precinct, Bear Lake county. 


Arthur Brown, Alfred Budge, John A. Bagley and 
C. W. Bennett, for plaintiff. 


Per CurIAM. This is an application by the plaintiff 
fora writ of mandate, to the defendant, as registrar 
of Paris precinct, in Bear Lake county, Idaho, com- 
manding him to register the plaintiff as an elector of said 
precinct, which defendant had refused to do for the 
reason that plaintiff refused to take the oath required 
by the statutes of Idaho as a condition precedent to 
registration. There was no appearance on the part of 
defendant. It is claimed by the plaintiff that the stat- 
ute enacted by the first Legislature of the State of 
Idaho, and generally known as the *‘ Test Oath Law,” 
is unconstitutional and void, upon the following 
grounds: First, that it is in contravention of section 9, 
article 1 of the Federal Constitution, in that it is ex 
post facto in its character; second, that it annuls the 
provisions of section 3, article 6 of the Constitution of 
the State of Idaho; third, that it is in the nature of a 
bill of attainder. Among the most embarrassing prob- 
lems presented to the framers of the State Constitu- 
tion of Idah» was the regulation of the right of suf- 
frage. Almost since the organization of the Territory 
there had existed within its borders an organization 
which persisted in practices and teachings which were 
in open defiance of both local and Federal laws which 
they considered at all impinged upon what they 
termed their ‘‘religious liberties.”’ These practices 
made them not only a disturbing element in the Com- 
monwealth, but a constant menace to free American 
institutions and government. The necessity for some 
action putting a period to the advancement of the per- 
nicious doctrines of polygamy and bigamy found 
recognition in the enactment by the Legislature of the 
Territory of section 501 of the Revised Statutes, known 
as the “Test Oath Act,’’ and which prescribed an oath 
to be taken by all persons as a condition precedent to 
the exercise of the elective franchise. This act, by its 
provisions, excluded from the elective franchise in the 
Territory of Idaho all members of the said organization. 
Some of the members of that organization at once set 
about divining schemes by which the law might be 
evaded or set at naught. In October, 1888, just prior to 
the biennial election of that year, a large number of 
the members of that organization in Idaho, presumably 
acting under the direction of indiscreet leaders, made 
a pretended withdrawal from the organization, and 
thereafter registered as voters, taking the required 
oath. Several parties were indicted in the District 
Court of the third district of the Territory, and a test 
case having been made, the ‘question of the validity 
of the statute known as the “Test Oath Law” was 
passed upon by the Supreme Court of the United 
States in the case of Davis v. Beason, 133 U. 8. 
333, and the validity of the statute affirmed by that 
tribunal. The substance of the ‘‘test oath” statute 
enacted by the Territorial Legislature was embodied in 
section 3, article 6 of the Constitution of the State of 
Idaho, which is as follows, viz.: *‘Sec. 3. No person is 
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permitted to vote, serve as a juror, or hold any civil 
office, who is under guardianship, idiotic or insane, or 
who bas at any place been convicted of treason, felony, 
embezzlement of public funds, bartering or selling, or 
offering to barter or sell his vote, or purchasing, or of- 
fering to purchase the vote of another, or other in- 
famous crime, and who has not been restored to the 
right of citizenship, or who at the time of such elec- 
tion is confined in prisou on conviction of a criminal 
offense, or who is a bigamist or polygamist, or is living 
in what is known as patriarchal, plural or celestial 
marriage, or in violation of any law of this State or of 
the United States forbidding any such crime, or who 
in any manner teaches, advises, counsels, aids or en- 
courages any person to enter into bigamy, polygamy or 
such patriarchal, plural or celestial marriage, or to 
live in violation of any law, or to commit any such 
crime, or who is a member of or contributes to the 
support, aid or encouragement of any order, organiza- 
tion, association, corporation or society which teaches, 
advises, counsels, encourages or aids any person to 
enter into bigamy, polygamy or such patriarchal or 
plural marriage, or which teaches or advises that the 
laws of this State prescribing rules of civil conduct are 
not the supreme law of the State; nor shall Chinese 
nor persous of Mongolian descent vot born in the 
United States, nor Indians, not taxed, who have not 
severed their tribal relations, and adopted the habits of 
civilization, either vote, serve as jurors or hold any 
civil office.’ The constitutional convention, careful 
not to restrict the power of the Legislature in this re- 
spect, and to sufficiently provide for any contingency 
that might thereafter arise, enacted section 4 of article 
6, which is as foliows: “Sec. 4. The Legislature may 
prescribe qualifications, limitations and conditions for 
the right of suffrage additional to those prescribed in 
this article, but shall never annul any of the provis- 
ions in this article contained.’”’ The first Legislature 
that convened under the State organization, in an act 
entitled “ Elections and Electors,” provided, among 
other things, that the registrar must, before he regis- 
ters any applicant, require bim to take and subscribe 
the oath to be known as the ** Elector’s Oath,” which 
is as follows: ** Elector’s Oath: I do swear or affirm 
that lama male citizen of the United States, of the 
age of twenty-one years (or will be) the —— day of 
A. D. 18— (naming date of next succeeding election); 
that I have (or will have) actually resided in this 
State for six months, and in the county for thirty 
days next preceding the next ensuing election. (In 
case of any election requiring a different time of 
residence, so make it.) That | have never been 
convicted of treason, felony, embezzlement of public 
funds, bartering or selling, or offering to barter or sell 
my vote, or purchasing, or offering to purchase the vote 
of another, or other infamous crime, without there- 
after being restored to the right of citizenship. That 
since the lst day of January, 1888, and since I have 
been eighteen years of age, I have not been a bigamist 
or polygamist, or have lived in what is known as patri- 
archal, plural or celestial marriage, or in violation of 
any law of this State or of the United States forbid- 
ding any such crime; and [ have not during said time 
taught, advised, counselled, aided or encouraged any 
person to enter into bigamy, polygamy or such patri- 
archal, plural or celestial marriage, or to live in viola- 
tion of any such law, or to commit any such crime; 
nor have L been a member of, or contributed to the 
support, aid or encouragement of, any order, organiza- 
tion, association, corporation or society which, through 
its recognized teachers, printed or published creed or 
other doctrinal works, orin any other manner, teaches 
or has taught, advises or has advised, counsels, encour- 
ages or aids, or has counseled, encouraged or aided, 
any person to enter into bigamy, polygamy or such 








patriarchal or plural marriage, or which teaches or 
has taught, advises or has advised, that the laws of 
this State or of the Territory of Idaho, or of the United 
States applicable to said Territory, prescribing rules of 
civil conduct, are not the supreme law. That I will 
not commit any act in violation of the provisions in 
this oath contained. That Iam not now registered or 
entitled to vote at any other place in this State. That 
I do regard the Constitution of the United States, and 
the laws thereof, and the Constitution of this State, 
and the laws thereof, as interpreted by the courts, as 
the supreme law of the land, the teachings of any order, 
organization or association to the contrary notwith- 
standing. (When made before a judge of election add: 
‘And [ have not previously voted at this election.’) So 
help me God.” It is the validity of this provision of 
the statute which is attacked in this proceeding. 

With the policy of either the constitutional provision 
or the statute the court bas nothing to do. If cireum- 
stances have arisen since the enactment of the statute 
which would seem to make its abrogation desirable, it 
is to another department of the government such an 
appeal must be made. It is the province of the court 
only to decide upon the validity of the law. “In the 
ease of Burch v. Van Horn, 3 Cong. Elect. Cas. 205, in 
a report which was adopted unanimously, it was held 
that the right of a State by a new Constitution to re- 
quire all persons to take an oath that they bave not 
done certain acts, and that they have been loyal to the 
United States, as a prerequisite to registration and to 
the right to vote, was absolute, and was not forbidden 
by the principle of the decision in the case of Cum- 
mings v. State, 4 Wall. 277.”". This is all that the act 
under consideration does. It is true it makes addi- 
tional qualifications necessary, but that is directly au- 
thorized by section 4, article 6 of the Constitution. 

The suggestion of counsel that the law of the first ses- 
sion of the State Legislature annuls section 3 of article 6 
of the Constitution of Idaho, in view of the direct pro- 
visions of section 4o0f that article,is, in our view, too at- 
tenuated to demand the serious consideration of the 
court. ** A State may prescribe a test oath for all elect- 
ors without violating the Constitution of the United 
States, but if the Legislature of a State be not empow- 
ered by the State Constitution to prescribe the qualifi- 
cations of voters, it cannot prescribe a test oath which 
shall add any substantive qualification to those pre- 
scribed in the Constitution, and yet may prescribe a 
test oath which, without adding to or changing the 
qualifications prescribed in the Constitution, shall be 
effectual to disclose the presence or absence of such 
qualifications. If however the Legislature be invested 
by the Constitution with power to prescribe the qualifica- 
tions of voters, it may prescribe a substantive quatlifica- 
tion in the form of a test oath.”” (The italics are ours.) 
Paine Elect. 69, and authorities there cited. ‘* When 
the Constitution of aState has prescribed qualifica- 
tions for voters, and defined the qualifications to an 
officer, it is not competent for the Legislature to add 
to, or in any way alter, such prescribed and defined 
qualification, unless the power to do so is expressly or 
by necessary implication conferred upon it by the Con- 
stitution itself.’ Thomas v. Owens, 4 Md. 189; Me- 
Crary Elect. (2d ed.), §$ 72-252; U. S. v. Slater, 4 
Woods, 356; Rison v. Farr, 24 Ark. 161; note to Blair 
v. Ridgely, 41 Mo. 63; 97 Am. Dec. 264, and cases there 
cited. 

It was strenuously claimed by counsel for the peti- 
tioner that the law in question was an ea post facto 
law, and therefore forbidden by section 16 of article 1 
of the Constitution. The definition of ea post facto 


laws, as settled by repeated decisions of the Supreme 
Court of the United States, is: ** Ea post facto laws 
relate to penal and criminal proceedings which impose 
punishment or forfeiture, and not to civil proceedings, 
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and are vot applicable to civil laws, but to penal and 
criminal laws only, which affect private rights, retro- 
spectively.” Watson v. Mercer, 8 Pet. 88; Calder v. 
Bull, 3 Dall. 386; Fletcher v. Peck, 6 Cranch, 87; Og- 
den v. Saunders, 12 Wheat. 266; Satterlee v. Matthew- 
son, 2 Pet. 380. The argument of counsel for plaintiff 
is predicated largely upon the assumption that the ex- 
ercise of the elective franchise is an absolute right, and 
that both the constitutional provision and the statute 
are in violation of this right. All the authorities are 
against this assumption. It is only necessary to cite 2 
few leading ones. The right of suffrage is not a natural 
right, nor is it an unqualified personal right. It is 
right derived from Constitutions and statutes. It is 
regulated by the States, and their power to fix the 
qualifications of voters is limited only by the provis- 
ions of the fifteenth amendment to the Constitution. 
Huber v. Reiley, 53 Penn. St. 115; Ridley v. Sher- 
brook, 3 Cold. 569; Anderson v. Baker, 23 Md. 531; 
Brightly Elect. Cas. 27; McCrary Elect. (2d ed.) 45, § 3; 
Paine Elect., §2. It is said by Judge Cooley (Const. 
Lim. 589): ‘‘ Participation in the elective franchise is 
a privilege, rather thana right, and it is granted or 
denied upon grounds of general policy.”’ Chief Justice 
Bowie, in Anderson v. Baker, 23 Md. 531, says: “The 
right of suffrage is the creation of the organic law, and 
might be modified or withdrawn by the same author- 
ity which conferred it without being considered as the 
infliction of any punishment upon those who are dis- 
qualitied.””. In Blair v. Ridgely, 41 Mo. 63, the court 
says: “The right to vote or to exercise the privilege 
of the elective franchise is neither a natural, absolute 
nor vested right, of which a man cannot be deprived 
but by due process of law, but is purely a conventional 
right, and may be enlarged or restricted, granted or 
withheld, at pleasure, with or without fault; for out- 
side of society, and disconnected with government, no 
person either bas or can exercise the elective franchise 
as a natural right, and he only receives it upon enter- 
ing the social compact, subject to such qualifications 
as the State may prescribe.”” So completely is the 
authority to prescribe the qualification of voters held 
to be within the power of the Legislature by the Su- 
preme Court of the United States that said court, in 
the case of Murphy v. Ramsey, 114 U. 8. 43, uses the 
following language, to-wit: ‘‘ It would be quite compe- 
tent for the sovereign power to declare that no one but 
a married person shall be entitled to vote.” The right 
of suffrage is a political right, conferred by the Consti- 
tution or the laws of the State, and has ever been re- 
garded as exclusively under State control. It may be 
granted or withheld, or given subject to such restric- 
tions, as the majority of those in whom the sovereignty 
resides may deem most conducive to the public wel- 
fare. 

It is contended by counsel for the plaintiff that the 
“test oath” in the law of February 25, 1891, is in the 
nature of a “bill of attainder,” or of ** pains and pen- 
alties.”” Section 23, article 5 of the State Constitution 
provides that ‘‘no person shall be eligible to the office 
of district judge unless he shall be thirty years of age.” 
Does that “attaint” or inflict ‘‘ pains and penalties ”’ 
upon all citizens of the State learned in the law who 
have not reached that period of longevity? Under our 
Constitution the right of suffrage is confined to males 
over the age of twenty-one years. Does that ‘‘attaint”’ 
or inflict “ pains and penalties’’ upon all the women of 
the State who have reached their majority? Bills 
of attainder are at present unknown to our law. Some 
bills of attainder were passed by the States during and 
shortly after the Revolution, following English prece- 
dents. “It is to English criminal law that we must 


look for a definition of this constitutional prohibition. 
* Attainder’ is described in English criminal law to be 
that extinction of civil rights and capacities which 





takes place whenever a person who has committed 
treason or felony receives sentence of death for his 
crime.”” 1 Burrill Law Dict. 111; 1 Steph. Com. 408. 
The person so sentenced is called ‘‘attaint” or ‘ at- 
tainted.”’ He is no longer of any credit or reputation. 
He cannot be a witness in any court. Neither is he 
capable of performing the function of aman, for, by 
an anticipation of his punishment, he is already dead 
by law. 4 Bl. Com. 380; 4Steph. Com. 446; 1 Burrill 
Law Dict. 111. The consequences of attainder are for- 
feiture of estates and titles and corruption of blood. 
4 Bl. Com. 387; 3 id. 251; 1 Burrill Law Dict. 111. A 
bill of attainder is a bill brought into Parliament for 
attainting persons condemned for high treason. | 
Tomlinson Law Dict. 145. Story says bills of attainder 
are such special acts of the Legislature as inflict capital 
punishment upon persons supposed to be guilty of high 
offenses, such as treason and felony, without any con- 
viction in the ordinary course of judicial proceedings. 
3 Story Const. 209. In Green v. Shumway, 39 N. Y. 
419, cited by counsel, the law was decided to be uncon- 
stitutional, because the Constitution of New York 
prescribed the qualifications of voters, and gave the 
Legislature no power to prescribe other or different 
qualifications. In the opinion the court cited the 
cases of Cummings v. State, 4 Wall. 277, and Ex parte 
Garland, id. 333. Neither of these cases is at all simi- 
lar to the case at bar, nor to the case of Green vy. 
Shumway, as in both the test oath absolutely prohib- 
ited the parties from following their chosen professions 
or vocations—the one the ministry, the other the law 
—lawful avocations, by which they gained a livelihood. 
The right to pursue these avocations was a natural 
right attaching to every man, both in a state of nature 
and as a member of society, and as sacred and inviola- 
ble as the right to till the soil, and in no sense similar 
to the right of suffrage, which we have seen is a privi- 
lege conferred or withheld by the Jawmaking power. 
Davies v. McKeeby, 5 Nev. 369, is similar to Green v. 
Shumway in this: that in Nevada the Constitution 
prescribed the qualifications of voters, and no power 
was given to the Legislature to change or ald to these 
requisites. The law in question in that case did so, 
and was therefore held unconstitutional. We have seen 
that in this State the Constitution (section 4, article 6) 
expressly authorized the Legislature to prescribe other 
qualifications, limitations, ete. The above cases are 
therefore not in point. It is the opinion of the court 
therefore that the law attacked in this case is not an 
ex post facto law; that it is not in the nature of a bill 
of attainder; and that it is an enactment clearly 
within the constitutional power of the Legislature. 
The necessity of the law, or the absence of such neces- 
sity, or its apparent hardship, cannot be permitted to 
affect the determination of the court. The peace of 
society and the welfare and happiness of the people de- 
mand that due respect shall be given by the court to 
the lawmaking power; and when laws are clearly con- 
stitutional, application for change must be made to 
that branch of the government which alone can make 
and unmake the law. The writ must be denied, and it 
is so ordered. 
—_- -* 
MARRIAGE—CHARGE ON SEPARATE 
ESTATE. 








UNITED STATES SUPREME COURT, JAN. 3, 1893. 
ANKENEY V. HANNON.* 

A married woman having no power in Ohio to contract in 
reference to her separate estate previous to its existence, 
her promissory note, charging her separate estate with 
the payment thereof, cannot be enforced in equity against 
a separate estate acquired by her subsequent to the exe- 
cution of the note. i 


*13 Sup. Ct. Rep. 206. 
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PPEAL from tbe Circuit Court of the United States 
for the southern district of Ohio. 


A. B. Cummins, for appellants. 
L. Maxwell and William M. Ramsey, for appellees. 


Frevp, J. This is a suit in equity to charge the sepa- 
rate estate of a married woman with the payment of 
certain notes of which her husband is one of the 
makers, such estate having been acquired subsequently 
to their execution. It arises out of the following facts: 
On the 25th of March, 1880, Joseph E. Hannon, Clara 
M. Hannon and William H. Hannon executed their 
three promissory notes, aggregating $14,969.31, dated 
at Xenia, Ohio, and payable to the order of Joseph E. 
Hannon, one of the makers. They were subsequently 
transferred to the complainants, before maturity, for 
a valuable consideration. Clara M. Hannon is the wife 
of Joseph E. Hanuon, and at the time the notes were 
signed she possessed a small separate estate; and in 
each of the notes she inserted the following provision : 
“Mrs. Clara M. Hannon signs this note with the in- 
tention of charging her separate estate, both real and 
personal.”’ As appears from the statement of counsel, 
a general demurrer was filed to the original bill, and 
in disposing of it the court expressed an opinion that 
the complainants could charge the separate estate ir 
existence when the notes were given, but intimated 
that the after-acquired property could not be thus 
charged. The separate estate existing at the time of 
the execution of the notes was of small value, and the 
complainants desired to present the question of the 
liability of the after-acquired estate of the wife for 
the payment of the notes. They therefore amended 
their billso as to show that Mrs. Hannon was not, at 
its filing, or thereafter, possessed of any of the prop- 
erty which she owned at the time of the execution of 
the notes, but that she had subsequently acquired by 
inheritance from the estate of her father, who died in 
1882, property of the value of more than $200,000. The 
amended bill also alleged that Clara M. Hannon signed 
the notes with the intention to bind her separate es- 
tate, whether then in possession or thereafter ac- 
quired. To the bill as thus amended a general demur- 
rer was also filed and sustained by the court, anda de- 
cree entered that the bill be dismissed. From this 
decree the appeal is taken. 

The case thus presents the single question whether 
the separate estate of the wife, Mrs. Clara M. Hannon, 
acquired by her by inheritance from her father in 1882, 
is chargeable with the payment of the notes described, 
executed and delivered by her and others in March, 
1880. 

At common law a married woman is disabled from 
executing any promissory notes, either alone or in con- 
junction with her husband. A note or other contract 
signed by both is the obligation of the husband alone; 
and in the absence of legislation, a separate estate to 
her can only be created by conveyance, devise or con- 
tract, and remedies against such estate can be enforced 
only in equity. At the time Mrs. Hannon signed the 
notes in controversy, married women in Ohio were 
subject to their common-law disabilities, except with 
respect tocertain statutory contracts, and had power 
to charge their separate estates only in accordance 
with the ordinary rules of equity. Subsequently, in 
1884, the laws of Ohio were amended, authorizing mar- 
ried women, during coverture, to contract to the same 
extent and in the same manner as if they were un- 
married. Amendatory sections R. 8. 3108-311). And 


in March, 1887, it was further provided that ‘‘a hus- 
band or wife may enter into any engagement or trans- 
action with the other, or with any other person, which 
either might, if unmarried, subject, in transactions 
between themselves, to the general rules which control 





the actions of persons occupying confidential relations 
with each other.”’ But at thetime the notes in ques- 
tion were signed by'Mrs. Hannon the rights and liabili- 
ties of married women in Ohio, so far as they differed 
from the doctrine of the common law, were determined 
by the following sections of the Revised Statutes, 
which embodied the provisions of the act known as the 
‘*Keys Act,’’ passed in April, 1861. These sections are 
as follows: 

** Section 3108. An estate or interest, legal or equit- 
able, in real property belonging to a woman at her 
marriage, or which may have come to her during cov- 
erture, by conveyance, gift, devise or inheritance, or 
by purchase with her separate means or money, shall, 
together with all rents and issues thereof, be and re- 
main her separate property, and under her control; 
and she may, in her own name, during coverture, 
make contracts for labor and materials for improving, 
repairing and cultivating the same, and also lease the 
same for any period not exceeding three years. This 
section shall not affect the estate by the curtesy of a 
husband in the real property of his wife after her de- 
cease; but during the life of such wife, or any heir of 
her body, such estate shall not be taken by any process 
of law for the payment of his debts, or be conveyed or 
incumbered by him, uuless she join therein with him 
in the manner prescribed by law in regard to her own 
estate. 

“Section 3109. The personal property, including 
rights in action, belonging to a woman at her mar- 
riage, or coming to her during coverture, by gift, be- 
quest or inheritance, or by purchase with her separate 
money or means, or due as the wages of her separate 
labor, or growing out of any violation of her personal 
rights, shall, together with all income, increase and 
profit thereof, be and remain her separate property 
and under her sole control; and shall not be liable to 
be taken by any process of law for the debts of her 
husband. This section shall not affect the title of a 
husband to personal property reduced to his posses- 
sion with the express assent of his wife; but personal 
property shall not be deemed to have been reduced to 
possession by the husband by his use, occupancy, care 
or protection thereof, but the same shall remain her 
separate property, unless, by the terms of said assent, 
full authority is given by the wife to the husband to 
sell, incumber or otherwise dispose of the same for his 
own use and benefit. 

** Section 3110. The separate property of the wife 
shall be liable to be taken for any judgment rendered 
in an actionagainst husband and wife upon a cause 
existing against her at their marriage, or for a tort 
committed by her during coverture, or upon a contract 
made by her concerning her separate property, as pro- 
vided in section 3108. 

“Section 3111. A married woman, whose husband 
deserts her, or from intemperance or other cause be- 
comes incapacitated, or neglects to provide for his 
family, may, in her own name, make contracts‘for her 
own labor, and the labor of her minor children, and in 
her own name sue for and collect her own or their 
earnings; and she may file a petition against her hus- 
band, in the Court of Common Pleas of the county in 
which she resides, alleging such desertion, incapacity, 
or neglect, and upon proof thereof, the court may en- 
ter a judgment vesting her with the rights, privileges 
and liabilities of a feme sole, as to acquiring possession 
and disposing of property, real and personal, making 
contracts and being liable thereon, and suing and being 
sued in her own name; but after such judgment the 
busband shall not be liable upon any contract so made 
by herin her own name, or for any tort thereafter 
committed by her.’’ 

(Omitting minor points.] 

The powers and liabilities of married women not 
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being affected in any particulars except those men- 
tioned by the legislation of Ohio previous to the exe- 
cution of the notes in controversy, the defendant Mrs. 
Hannon did not charge her subsequently-acquired es- 
tate at law for their payment when she signed them in 
connection with her husband. Even if, under the leg- 
islation in question, she would, by the decision in Wil- 
liams v. Urmston, 35 Ohio St. 296, which is said to qual- 
ify in some respects the decisions in Levi v. Earl, have 
charged at law her separate estate existing at the time 
of the execution of the notes in the absence of the ex- 
press statement in them that she intended thus to 
charge it, there is nothing in the legislative provisions 
adopted which enlarges her power at law to charge any 
future-acquired estate. The question then remains to 
be considered whether her after-acquired estate is 
chargeable in equity. This is to be determined by the 
ordinary rules of equity, and we think it is clear that 
the contracts of married women are not chargeable in 
equity upon their subsequently-acquired estates. 

‘The separate estate of amarried woman, as we have 
stated, is, in the absence of legislation on the subject, 
created by conveyance, devise or contract. Its creation 
gives to her the beneficial use of the property, which 
otherwise would not be brought under her coutrol. As 
to such property, she is regarded in equity as a feme 
sole, and it was therefore formerly held that her gen- 
eral engagements, though not personally binding upon 
her, could be enforced against the property. This doc- 
trine however has been modified in modern times. It 
is now held that to charge her separate estate with her 
engagement it must have been made with an intention 
on her part to create a charge upon such estate; that 
is, with reference to the property, either for its im- 
provement or for her benefit upon its credit. There 
has been such a divergency of opinion and some con- 
flict, both in the courts of England and of this coun- 
try, as to what is necessary toestablish such intention 
on the part of the wife to charge her separate estate 
for her contract. It is conceded that there must have 
been an intention on her part to effect such a charge, 
otherwise her engagement will not have that effect. 

The numerous decisions in the High Court of Chan- 
cery of England have shown this divergency and con- 
flict in a marked degree. Lord Thurlow placed the 
right of the wife to charge the property upon her right 
as owner to dispose of it without other authority. 
Hulme vy. Tenant, 1 Brown Ch. 16; Fettiplace v. Gor- 
ges, 3id.8. But this theory was afterward rejected by 
Lord Loughborough, who denied the liability of a 
married woman’s separate estate for her general parol 
engagements, and explained the previous cases upon 
the ground that the securities which the wife had exe- 
cuted operated as appointments of her separate prop- 
erty. Duke of Bolton v. Williams, 2 Ves. Jr. 138. 

The doctrine proceeded upon the assumption that 
the wife’s separate estate was not liable for her gen- 
eral engagements, but only for such as were specifi- 
eally charged in writing upon it. This theory Lord 
Brougham rejected, holding that there was no valid 
distinction between a written security, which the mar- 
ried woman was incapable of executing, and a promise 
by parol, and that mere parol engagement of the wife 
was equally effective to create a charge as her bond or 
note. Murray v. Barlee, 3 Mylne & K. 209. 

The reasoning of Lord Brougham to establish his 
views was afterward met and rejected by Lord Cotten- 
ham. Owens v. Dickenson, 1 Craig & P. 48. 

The Court of Appeals of New York, in the case of 
Yale v. Dederer, 22 N. Y. 450, considered very fully 
the evidence which would be required to charge the 
separate estate of the wife upon her contract, and in 
its examination reviewed the various decisions of the 
English Court of Chancery, pointing out their many 
differences and conflicts, and placed its decision upon 








this ground: that such estate could not be charged by 
contract unless the intention tocharge it was stated 
in the contract itself, or the consideration was one go- 
ing to the direct benefit of the estate. In that case a 
married woman signed a promissory note as a surety 
for her husband, and it was held, though it was ber in- 
tention to charge such estate, that such intention did 
not take effect, as it was not expressed in the contract 
itself. 

In the case of Willard v. Eastham, 15 Gray, 528, the 
same question was elaborately considered by the Su- 
preme Judicial Court of Massachusetts. In that casea 
debt was contracted by a married woman for the ac- 
commodation of another person, without considera- 
tion received by ber, and it was held that the contract 
could not be enforced in equity against her separate 
estate unless made a charge upon it by an express in- 
strument; and the court concludes, after a full con- 
sideration of the subject, by observing that the whole 
doctrine of the liability of a married woman’s separate 
estate to discharge her general engagements rests upon 
grounds which are artificial, and which depend upon 
implications too subtle and refined; and that ‘* the true 
limitations upon the authority of a court of equity in 
relation to the subject are stated with great clearness 
and precision in the elaborate and well-reasoned opin- 
ions of the Court of Appeals of New York in the case 
of Yale v. Dederer,’’ which we have cited, and says: 
“Our conclusion is that when by the contract the debt 
is made expressly a charge upon the separate estate, 
or is expressly contracted upon ics credit, or when the 
consideration goes tothe benefit of such estate or to 
enhance its value, then equity will decree that it shall 
be paid from such estate or its income, to the extent to 
which the power of disposal by the married woman 
may go. But where she isa mere surety, or makes the 
contract for the accommodation of another, without 
consideration received by her, the contract being void 
at law, equity will not enforce it against her estate, 
unless an express instrument makes the debt a charge 
upon it.” 

We concur in these views as to the limitation on the 
authority of a court of equity in relation to the sub- 
ject. In this case the amended bill avers that the de- 
fendant Mrs. Hannon executed the notes in question 
with the intention of charging her after-acquired prop- 
erty; but inasmuch as her contract is in writing, the 
averment can be regarded only as the pleader’s con- 
ciusion, which must be determined by the application 
of the law to the undertaking itself. There is nothing 
in the written agreement which makes any reference 
to an after-acquired estate. 

In Pike v. Fitzgibbon, 17 Ch. Div. 454, the question 
as to the power of a married woman to bind her subse- 
quently-acquired estate was considered. In that case 
Lord Justice James said: “Another point also has 
been raised, of which we must dispose, and which has 
arisen, as it seems to me, from a misapprehension of 
some of the cases. Itis said that a married woman, 
having separate estate, has not merely a power of con- 
tracting a debt to be paid out of that separate estate, 
but having a separate estate, has acquired a sort of 
equitable status of capacity to contract debts, not in 
respect only of that separate estate, but in respect of 
any separate estate which she may thereafter in any 
way acquire. It is contended that because equity en- 
ables her, having estate settled to her separate use, to 
charge that estate, and to contract debts payable out 
of it, therefore she is released altogether in the con- 
templation of equity from the disability of coverture, 
and is enabled in a court of equity to contract debts 
to be paid and satisfied out of any estate settled to her 
separate use, which she may afterward acquire, or to 
carry the argument to its logical consequences, out of 
any property which may afterward come to her. In 
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my opinion, theve is no authority for that contention, 
which appears to arise entirely from a misapprehen- 
sion of the case of Picard v. Hine, L. R., 5 Ch. App. 
274, and one or two other cases which follow it, in which 
this point was never suggested. * * * I desire to 
have it distinctly understood as my opinion and the 
opinion of my colleagues, and therefore as the decis- 
ion of this court. that in any future case the proper in- 
quiry to be inserted is, what was the separate estate 
which the married woman had at the time of contract- 
ing the debt or engagement? and whether that sepa- 
rate estate or any part of it still remains capable of 
being reached by the judgment and execution of the 
court. That is all that the court can apply in payment 
of the debt.” Lord Justice Brett, in his concurring 
opinion, said: ‘ The decisions appear to me to come to 
this: that certain promises (I use the word ‘ promises’ 
in order to show that in my opinion they are not con- 
tracts) made by a married woman, and acted upon by 
the persons to whom they are made, on the faith of 
the fact known to them of her being possessed at the 
time of a separate estate, will be enforced against such 
separate estate as she was possessed of at that time, or 
so much of itas remains atthe time of judgment re- 
covered, whether such judgment be recovered during 
orafter the cessation of the coverture. That proposi- 
tion so stated does not apply to separate estate coming 
into existence after the promise which it is sought to 
enforce.”’ 

It is true that in that case (Pike v. Fitzgibbon) as 
stated by Lord Justice James, it did not appear that 
the appellant had, since the date of her engagement, 
acquired any property settled to her separate use, and 
had not asked by the appeal to vary the judgment as 
regards subsequently-acquired property. ‘ It is there- 
fore sufficient,’ said the lord justice, ‘‘to state, as a 
warning in any future case, that the only separate 
property which can be reached is the separate property 
or the residue of the separate property, that a married 
woman had at the time of contracting the engagements 
which it issought to enforce.” 

But in King v. Lucas, 23 Ch. Div. 712, in the Court 
of Appeal, the question whether the engagements of a 
married woman could be charged upon her subse- 
quently-acquired estate was actually involved, and the 
decision in Pike v. Fitzgibbon was held conclusive. 
Said Cotton, L. J.: ‘With respect to her separate es- 
tate, she is treated as a feme sole, but it has been de- 
cided that it must be separate estate which belonged 
to her at the time of the making of the contract, and i8 
still remaining at the time when the contract is en- 
forced and judgment obtained. In Pike v. Fitzgibbon 
it was held by a learned judge that all separate prop- 
erty could be charged which belonged to the married 
woman at the time when the contract was enforced, 
but that was held to be erroneous by the Court of Ap- 
peal, and the rule was laid down that the contract 
could be enforced only against the separate estate ex- 
isting at the date of the contract. In the present case 
therefore there isno question as to any principle; the 
only question is, whether certain property was the 
separate property of the lady when she made the con- 
tract.’’ 

In view of the considerations stated and the decis- 
ions mentioned, and numerous others which might be 
cited, we are of opinion that in Ohio the separate prop- 
erty of a married woman could not be charged in 
equity by contracts executed previous to its existence, 
for the obvious reason, that in reference to such prop- 
erty, the contracts could not be made. The after- 
acquired estate was not at the time available in a court 
of equity to meet the contracts, for at their date it had 
no existence. 

The English Married Woman’s Property Act of 1882 
provided that ‘‘every coutract entered into by a mar- 








ried woman shall be deemed to be a contract entered 
into by her with respect toand to bind her separate 
property, unless the contrary be shown.’’ And in sec- 
tion 1, subsection 4, it was declared that ‘‘ every con- 
tract entered into by a married woman with respect to 
and to bind her separate property, shall bind not only 
the separate property which she is possessed of or enti- 
tled to at the date of contract, but also all separate 
property which she may thereafter acquire.” 

And yet in Deakin y. Lakin, 30 Ch. Div. 169, it was 
held that this act did not enable a married woman who 
had no existing separate property to bind by a con- 
tract separate property afterward acquired, and Pear- 
son, J., said: ‘ln my opinion, according to the true 
construction of the act, thecontract which is to bind 
separate property must be entered into at atime when 
the married woman has existing separate property. If 
she has such property her contract willbind it. If she 
afterward commits a breach of the contract, and pro- 
ceedings are taken against her for the breach of con- 
tract, any separate property which she has acquired 
since the date of the contract, and which she has at the 
time when judgment is recovered against her, will be 
liable for the breach of contract. But the act does not 
enable her, by means of acontract entered into ata 
time when she has no existing separate property, to 
bind any possible contingent separate property.” 

It follows that the decree must be affirmed, and it is 
so ordered. 

——__>__——_ 


INSURANCE —ACCIDENT—“ EXTERNAL OR 
VISIBLE SIGNS.” 


NEW YORK SUPREME COURT, GENERAL TERM, FIFTH 
DEPARTMENT, JANUARY, 1893. 


GALE V. MUTUAL AID AND ACCIDENT ASSOCIATION. 

The defendant insured the plaintiff against disability caused 
by accident, excepting such as should result from injury 
of which there should be no “ external or visible signs.” 
The plaintiff strained his recti muscles in lifting. The 
injury was not visible to the eye, but was apparent on a 
manual examination. Held, that it did not fall within the 
exception, and the plaintiff was entitled to recover. 


| ge nen from a judgment of the Monroe County 

Court dismissing the complaint, and from an or- 
der denying a motion for a new trial upon the min- 
utes. 


Martin W. Cooke, for appellant. 
Henry M. Hill, for respondent. 


Lewis, J. The action was brought upon an acci- 
dent policy issued to the plaintiff by the defendant, to 
recover indemnity for disability arising from injuries 
claimed to have been sustained by the plaintiff while 
engaged in lifting. 

The certificate of membership contained a provision 
that benefits under the certificate should not extend to 
disability caused by disease or to any injury of which 
there should be no external or visible signs. 

It was therefore incumbent upon the plaintiff to 
show, in order to maintain his action, that there was 
upon his body an external and visible mark or sign of 
the injury he claimed to have sustained. The trial 
court held that he had failed to make such proof, and 
hence granted a nonsuit. The plaintiff contends that 
there was evidence on that point which should have 
been submitted to the jury. 

The plaintiff was engaged with an assistant at the 
time he claimed to have sustained his injuries in lift- 
ing on to an elevator a heavy iron firepot to a furnace. 
The assistant’s hands slipped off from the firepot, and 
allowed the whole weight of the iron to rest upon the 
plaintiff, thereby straining his diaphragm and the recti 








154 





THE ALBANY LAW JOURNAL. 





muscles. He was, as he alleged, so disabled that he 
was confined to his bouse unable to work for a long 
time. ‘The recti muscles lie along each side of the me- 
dial line of the abdomen, just under the skin, and in 
close proximity to the diaphragm. The plaintiff, after 
receiving his injuries, was examined by « number of 
physicians, who were called as witnesses, and who tes- 
tified that they examined the plaintiff, and found him 
in great distress, having difficulty in taking a long 
breath, that the filling of his lungs seemed to draw 
upon the recti muscles, and apparently caused the pa- 
tient to suffer pain in the locality of these muscles. 
They testified that there was no objective evidence 
visible to the eye upon the plaintiff's person, showing 
that these muscles had been injured, but that they as- 
certained by manipulating the muscles that they were 
rigid and tense, and that such a condition of the mus- 
cles was evidence that they were painful; that pres- 
sure upon them caused the patient to suffer pain, 
which was evidence to their minds that they had re- 
ceived an injury. Their testimony tended to show that 
the muscles were so located near the exterior of the 
body that they could be readily and easily felt with the 
hand. They testified that while a person could volun- 
tarily make these muscles rigid, as the plaintiffs ap- 
peared to be when they examined him, that they ap- 
plied well-known tests, which they described, to ascer- 
tain if the plaintiff was in fact feigning, and that they 
learned by such tests that he was not voluntarily mak- 
ing his muscles tense. They testified that they were 
fully satisfied that the plaintiff had sustained an injury 
to these muscles, and they believed that was the cause 
of his disability. ‘There was an entire absence of any 
fever, which was evidence to their minds there was no 
inflammation, and that the patient was not suffering 
from any disease like pleurisy or rheumatism, but in 
their opinion his condition was caused by a strain. 
The surgeons testified that they were aided in locat- 
ing the injuries by information derived from the plain- 
tiff. 

Dr. Briggs testified: “It is my opinion that Mr. 
Gale, when I visited him, was suffering from a muscu- 
lar strain of the diaphragm and recti muscles. [f noth- 
ing had been said by Mr. Gale about over-lifting, from 
the symptoms I obtained [ should have supposed his 
case was astrain. If it were not for the information 
Lgot from him [ would have been puzzled to know 
what it was. In other words, without the expianation 
he gave me, I would have found it hard to tell what it 
was. * * * And every physician would be at sea 
every day were he debarred from receiving the state- 
ment of his patient, and so he would be in a case like 
this.”’ 

Dr. Briggs evidently meant to be understood by this 
evidence that he would have had difficulty in locating 
the precise muscle that had been injured if he had not 
been aided by the statements of the patient, but having 
ascertained the location of the pain by the statements 
of the patient he testified that he was convinced that 
the muscle had been injured by manipulating it. 

Dr. Dann, a physician of twenty-six years’ practice, 
was called as a witness, and testified: ‘* lL manipulated 
these muscles, and examined them with my tingers. I 
discovered this injury from such examination. Such 
an injury would be likely to produce just what we 
found present in this case. In all my examinations I 
never discovered any other malady or injury from 
which this man was suffering except what I have 
stated. I should say he was suffering from a strain of 
the muscle.”’ 

There was nothing further on the person of this man 
to indicate injury than that when the hand was placed 
on the abdomen any pressure caused the muscles to be 
tense. He testified that he could feel the rigidity of 
the muscle with his fingers, aud that the rigid state of 





the muscle indicated to his mind that it had received 
av injury. 

The condition of the policy as to external evidence of 
an injury was inserted to protect the insurer against 
fraudulent claims. It is a reasonable and a proper pro- 
Vision, but it should have a reasonable and practical 
construction. The evidence of the injury must be ex- 
ternal, objective, but it need not be visible to the eye 
If it can be ascertained by applying the hand upon the 
exterior of the body, such atest affords equal protec- 
tion to the assured against fraudulent claims based 
upon simulated injuries as evidence that can be seen 
withthe eye. Information derived through the sense 
of feeling may be quite as satisfactory and convincing 
as that derived by sight. 

The word “visible” is defined by Webster to mean 
““noticeable, apparent, open, conspicuous.’’ In the 
Century Dictionary ‘tas apparent, open, conspicuous; 
asaman with no visible means of support; discern- 
ible, in sight, obvious, manifest, clear, distinet, plain, 
patent, unmistakable.’’ 

An object that is noticeable, apparent to the touch, 
may he said to be visible. 

The surgeons testified that a fracture of a rib would 
not be visible to the eye, but could be easily ascer- 
tained by the use of the hand. 

An examination of the evidence has satisfied our 
minds that there was sufficient evidence tending to 
show external and visible indication on the body of 
the assured of the injuries which he claimed to have 
sustained, so that a case was made which should have 
been submitted to the jury. 

The judgment and order appealed from should be re- 
versed anda new trial granted, with costs to abide the 
event. 


Dwight, P. J., and McComber, J., concur. 


a 


GAMING — ACTION FOR MONEY PAID IN 
PAYMENT OF LOST BETS UPON REQUEST 
OF LOSERS. 

QUEEN'S BENCH DIVISION, NOV. 3, 1892. 
TATAM V. REEVE.* 

The plaintiff, upon the request of the defendant, paid for the 
defendant certain sums of money to certain persons 
These sums were for bets on horse-races lost by the de- 
fendant, as the plaintiff knew. Held, that the plaintiff 
was not entitled to recover, as the payments were made 
“in receipt of agreements rendered null and void by 8 
and 9 Victoria, chapter 109, and by section 1 of the Gaming 
Act of 1892, no action could be maintained for the recovy- 
ery thereof. 


Bosanquet, Q. C., and Lynden Bell, for plaintiff. 
Morton Daniel, for defendant, was not heard. 


Lord CoLertpGe, C. J. LT econfess I have no hesita- 
tion at all in deciding this case, and it seems to 
me that judgment must be given for the de- 
fendant. If a person with full knowledge of what 
is called a debt of honor choose to trust another 
he must do so at hisown risk, and with the knowledge 
that he must suffer if the person he has trusted 
choose to repudiate his debt. The old act (the 8 and 9 
Vict., chap. 109) was discussed in the case of Read v. 
Anderson, 10 Q. B. Div. 100; 13 id. 779, in which Lord 
Esher, M. R., emphatically dissented from the other 
members of the court. In that case the Court of Ap- 
peal decided that when a commission agent was em- 
ployed to make bets on behalf of his principal, and 
where it was admitted that if the bets had been made 
between principals only, the contracts would have 
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been null and void under the statute, yet that an im- 
plied contract arose and could be enforced for repay- 
ment to the agent of the sums which the agent had 
paid for his principal. Lentirely agree with the dis- 
sent of the master of the rolls in that case, for that de- 
cision really cut into the Gaming Act (8 and 9 Vict., 
chap. 109), as it was a decision that a person might do 
by means of another what he was _ probibited from do- 
ing himself. However that was the decision of the 
Court of Appeal, and that wasan end of it. Then there 
was an act of Parliament passed in the present year to 
amend this act (8 and 9 Vict., chap. 109), and this act 
enacts that “any promise, express or implied, to pay 
any person any sum of money paid by him under orin 
respect of any contract or agreement rendered null 
and void by the 8 and 9 Victoria, chapter 109, or to pay 
any sum of money by way of commission, fee, reward 
or otherwise in respect of any such contract, or of any 
services in relation thereto, or in connection there- 
with, shall be null and void, an@ no action shall be 
brought or maintained to recover any such sum of 
money.” Now the facts here are that the plaintiff was 
desired by the defendant to pay certain sums of money 
mentioned in a slip, and the plaintiff did so pay these 
sums, and as a matter of fact, these sums were for bets 
made and lost by the defendant. Now, it was argued 
that these sums were not paid in respect of bets. [cannot 
agree with that contention. True, they were not paid 
“under” an agreement rendered null and void by the 
Sand 9 Victoria, chapter 109, as there was no betting 
between the plaintiff and the defendant, but they were 
paid “in respect of” these betting agreements. In re- 
spect of what were these payments made by the plain- 
tiff, except to discharge the sums which the defendant 
owed under these betting contracts? I decide this case 
with the less hesitation, as [ think the plaintiff was not 
ignorant of the purpose of these payments. If the 
plaintiff had been deceived into making paymeuts in 
respect of a matter he knew nothing whatever about, 
one would have hesitated and been sorry to come to the 
conclusion to which [ have come in this case. I think 
however that the plaintiff knew very well the nature 
of the transactions, and therefore he must take the 
risk of the defendant refusing to repay him the sums 
he has paid. lL am of opinion therefore that there 
should be judgment for the defendant. 


Wits, J. Lam of the same opinion. The chief ar- 
gument of the plaintiff's counsel was based on the as- 
sumption that theonly object of the statute 55 Victo- 
ria, chapter 9, was to get rid of the effect of the decis- 
ion in Read v. Anderson, whi supra. If that were the 
only object of the statute, then it would not touch the 
present ease, as the plaintiff here did not make the 
bets which he paid, and so the case is not the same as 
Read v. Anderson, whi supra. During the argument I 
asked the learned counsel for the plaintiff what mean- 
ing was to be given to the words ‘‘in respect of” as 
well as the word “under,” for the word “under’’ 
would have done, and would have been sufficient if 
the Legislature had thought that the only object was 
to get rid of Read v. Anderson, ubi supra. The answer 
was given by both the learned counsel for the plaintiff 
that the words “in respect of’? were equivalent to 
“under,’’ and meant no more. T do not think that is 
so, and it must be that the words “in respect of’? mean 
something different from the word * under.”’ IT do not 
think it makes any difference whether the plaintiff 
Kkuew or did not know that these payments were for 
bets, because whether he knew or did not know, 
they were equally made “in respect of’’ an agree- 
ment null and void by the 8 and 9 Victoria, 
chapter 109. If the plaintiff had been misled by 
the defendant, then it might well be that the de- 
fendant would have been estopped from setting up this 
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defense. It is not necessary to decide that point, as on 
reading the affidavits, | cannot doubt, and [ have not 
the slightest doubt in my mind, that the plaintiff knew 
what these payments were for. I think therefore that 
there must be judgment for the defendant. 


Judgment for the defendant. 


ne Te 
NEW YORK COURT OF APPEALS AB- 
STRACTS. 

ABATEMENT AND REVIVAL—DEATH OF PARTY—SUB- 
STITUTION OF DEVISEE.—I[n an action to determine the 
title to land, if plaintiff dies while the action is pend- 
ing, his devisee can be compelled to proceed with the 
action in his place, under the Code of Civil Procedure, 
section 757, which provides that in case of the death of 
a sole plaintiff or defendant, if the cause of action sur- 
vives, the court must, on motion, allow or compel the 
action to be continued by his successor in interest. 
Dec. 15, 1892. Higgins v. Mayor, ete., of the City of 
New York. Opinion per Curiam. 18 N. Y. Supp. 553, 
affirmed. 


APPEAL—TIME FOR TAKING—EFFECT OF RETAXING 
costs.—The Code of Civil Procedure, section 3262, pro- 
vides that costs must be taxed by the clerk on the ap- 
plication of the party entitled thereto, and the amount 
thereof must be inserted by him in the judgment. Sec- 
tion 3263 provides that the costs may be taxed on no- 
tice to the adverse party. Section 8264 provides that 
“costs may also be taxed without notice, but where 
they are so taxed, notice of retaxation thereof must im- 
mediately afterward be given, as prescribed in the last 
section, by the party at whose instance they were 
taxed. * * * Any sum deducted on a retaxation 
must be credited on the execution or other mandate 
issued to enforce the judgment.’ Held, that as a re- 
taxation of costs does not alter the judgment as origi- 
nally entered, it does not operate to extend the time 
in which an appeal may be taken from such judgment. 
Dee. 13, 1892. Hewitt v. City Mills. Opinion per Cu- 
riam. 


BANKS—NATIONAL—PAYMENTS IN CONTEMPLATION 
OF INSOLVENCY.—(1) Payment of a certificate of de- 
posit by an insolvent National bank more than six 
weeks before its suspension, and at a time when it was 
in apparent good standing, and its insolvency known 
only by its cashier, who fraudulently concealed it, and 
when there was no evidence to show an intent on the 
part of the cashier to give preference to the depositor, 
is not void, under the Revised Statutes of the United 
States, section 5242, providing that all payments by a 
National bank, made in contemplation of insolvency, 
with a view of preferring a creditor, are void. 17N. Y. 
Supp. 404, affirmed. (2) The fact that the depositor is 
a director does not render him liable for the payment, 
where he acted in good faith, and was ignorant of any 
wrong-doing or of the bank’s insolvency. Dee. 23, 1892. 
Hayes v. Beardsley. Opinion by Earl, C. J. 


DEED — COVENANT FOR QUIET ENJOYMENT — HOW 
BROKEN.—As a part of the consideration for land con- 
veyed by defendant to W., the latter agreed to pay a 
mortgage to B. covering this and other lands, giving 
defendant a mortgage on the land conveyed as collat- 
eral to such agreement. Afterward defendant assigned 
W.’s mortgage to plaintiff, and on the same day con- 
veyed to him another parcel of land covered by the B. 
mortgage, in which she covenanted to warrant and de- 
fend the same against any person lawfully claiming 
the same, ‘‘according to the mortgage this day as- 
signed to” plaintiff. W., failing to pay B.’s mortgage, 
the same was foreclosed, and plaintiff was evicted. 
Held, that defendant’s covenant was broken, and 
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plaintiff was entitled, after foreclosing W.’s mortgage, 
to hold defendant personally for the deficiency. Dec. 
13, 1892. Cornish v. Capron. Opinion per Curiam. 


JUDGMENT—MODIFICATION AFTER APPEAL— RESTI- 
TUTION OF cCosts.—(1) The trial court rendered judg- 
ment for plaintiff, but apportioned the costs between 
the parties; those of one being set off against those of 
the other. Both parties appealed, and the judgment was 
reversed, and the trial court then made the order of 
the appellate court its order, thus barring plaintiff's 
right to costs. Defendant then moved the trial court 
to correct nunc pro tunc its original judgment in set- 
ting off costs. /leld, that it was proper for the court 
to so amend its judgment, as it was simply a mode of 
awarding to defendant restitution for costs substan- 
tially paid to plaintiff by the set-off. (2) Where the 
question of costs is not presented on appeal, the trial 
court retains the power to modify its judgment as to 
costs. Dee. 13, 1892 Genet v. President, ete., of Dela- 
ware & H. Canal Co. Opinion per Curiam. 

MUNICIPAL BONDS — CHARTER — CONSTRUCTION. — 
Laws of 1878, chapter 75, and Laws of 1889, chapter 
526, authorize any city to extend its bonded indebted- 
ness for not exceeding thirty years by the sale of new 
bonds and retirement of old ones. The city charter 
of Poughkeepsie (Laws 1883, chap. 523), prohibiting the 
council from borrowing any money except as therein 
provided, provides that the council shall not *‘ create’’ 
any pecuniary obligations which shall not be payable 
in the current year, and cannot be discharged from 
the income of the same year. Held, that the council 
was not prohibited from selling new bonds to retire 
old ones, this not being the creation of any new obli- 
gation. Dec. 20, 1892. City of Poughkeepsie v. Quin- 
tard. Opinion by Finch, J. 19 N. Y. Supp. 944, af- 
firmed. 

RAILROADS—TAXATION—AID BONDS-—ESTOPPEL. — 
(1) Laws of 1874, chapter 296, sections 1-3, made all prop- 
erty ofacertain railroad taxable, and provided that 
all moneys collected therefrom ‘‘for county taxes in 
any towns or municipalities by which’’ construction 
bonds for the benefit of such road were issued ‘‘are 
hereby appropriated to said towns or municipalities, 
respectively,” and shall be paid over to the commis- 
sioners thereof, to be by them applied to the payment 
of such bonds outstanding; the tax collector of each 
such town or municipality to pay over to the commis- 
sioners of his town or municipality the county tax col- 
lected from the railroad, take a receipt therefor, and 
return the same to the county treasurer. IJileld, where 
plaintiff, a municipal corporation, with outstanding 
construction bonds, formed part of atown on which 
the county levied a tax for county purposes, of which 
a given sum was levied on and collected from the rail- 
road within plaintiff's confines, and was paid by the 
town collector to the county treasurer, who paid out 
the same for general county purposes, that plaintiff 
could recover such given sum in an action against the 
county. (2) The fact that plaintiff made no separate 
payment of county taxes apart from the town of which 
it forms a part would not preclude the collection from 
the county of plaintiff's proportion, where it can be as- 
certained. (3) Where plaintiff admits the validity of 
the construction bonds issued, and pays the interest 
thereon, defendant cannot raise the question that ther 
were not authorized to be issued. Dec. 20, 1892. Vil- 
lage of Oneida v. Board of Supervisors of Madison 
County. Opinion by Peckham, J. 


TAXATION—AID BONDS.—Laws of 1869, chapter 








907, section 4, asamended by Laws of 1871, chapter 283, 
section 1, provides that all taxes, except school and 
road, assessed on and paid by any railroad in a town 
which has issued bonds in aid of such railroad, must be 
applied by the county treasurer to the purchase of the 


bonds, if they can be purchased at or below par, and if 
not, must be held, with the accumulated interest, as a 
sinking fund for the redemption and payment of such 
bonds. Held, that a town which has issued bonds in 
aid of a railroad is not entitled to a fund arising from 
the payment of taxes by the railroad on an assessment 
upon its property within the limits of such town, 
where such assessment was made after the bonds is- 
sued by such town had matured and been paid in full 
by it. Dec. 20, 1892. People, ex rel. McMillan, v. 
Board of Supervisors of Cayuga County. Opinion by 
Peckham, J. 


SURROGATE—POWER TO OPEN DECREE—APPLICA- 
TION—FINDINGS—REVIEW ON APPEAL.—(1) The power 
conferred on asurrogate by the Code of Civil Proced- 
ure, section 2481, to set aside or open a decree, or to 
grant a new trial, for fraud or other sufficient cause, 
on condition that the power be exercised in the man- 
ner a court of general jurisdiction would exercise it, 
extends tothe setting aside of a decree on a guardian's 
account for fraud pertaining to the real estate, aud is 
notsubjecttothe limitation of time within which a 
judgment, according to sections 1282, 1290, in a court 
of general jurisdiction, may be set aside. (2) Such a 
decree may be set aside, under the Code of Civil Pro- 
cedure, section 2481, as it would in acourt of general 
jurisdiction, on application of a bona fide purchaser of 
land belonging to one of the guardian’s sureties, and 
which was the only available resource for the collec- 
tion of the decree. (3) Where there is some evidence 
presented to a surrogate tending to show fraud in an 
accounting, and the surrogate finds the existence of 
fraud, which is affirmed by the General Term, the 
Court of Appeals will not re-examine the question. 
Dec. 20, 1892. Inre Flynn. Opinion per Curiam. 


WILL—construCTION.—Testator left a remainder to 
be divided in equal shares, the income to be applied to 
the use of his children surviving him, during the life of 
each, severally, and on the death of each child ** to pay 
over the capital of the share of such child’’ to his or 
herjdescendants, and if any should die without leav- 
ing descendants, ‘“‘then to pay over the capital of such 
child’s share to his or her surviving brothers or sis- 
ters.”’ Held, that the words ‘“‘ surviving brothers and 
sisters’? do not include the children of a deceased 
child. The court below seems to have arrived at the 
conclusion that grandchildren were included in the 
disposition made of the remainder in the trust shares, 
on the ground that the words of survivorship referred 
to the time of the testator’s death. In some cases the 
words are so construed, but not in a case like this. It 
is only in the case of an absolute devise or bequest to 
one, and in case of his death, to another, that the words 
are given such a meaning; and the rule has no appli- 
cation to a case where the first devisee or legatee takes 
a life estate. Vanderzee v. Slingerland, 103 N. Y. 47; 
In re New York, L. & W. R. Co., 105 id. 89; Fowler v. 
Ingersoll, 127 id. 472; Mead v. Maben, 181 id. 255. 
Neither the language of the residuary clause nor any 
provision of the will is in any respect ambiguous. The 
testator has succeeded so wellin expressing his mean- 
ing and intention, in clear and plain words, that there 
is no occasion or necessity for construction, and the 
only function that courts can have in such a case is to 
enforce the will according to its terms. Dee. 13, 1892. 
Mullarky v. Sullivan. Opinion by O’Brien, J. 17.N.Y. 
Supp. 715, reversed. 


“ISSUE” — CONSTRUCTION OF LIMITATION.— 
A will divided testator’s real estate into four parts, 
and gaveone part toeach of four daughters respecte 
ively, for her life, and at her death to her ‘lawful is- 
sue,” and “ for want or in default of such issue,” then 
to allof testator’s grandchildren then living. Teo a 
fifth daughter, who was excluded from any share in 
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the realty, there was a bequest of a small sum of 
money. One of the four daughters died, leaving grand- 
children and great-graudchildren, but no children, her 
surviving; but children of the fifth daughter were 
then living. Held, that the former took the remain- 
der on the death of the life tenant, to the exclusion of 
the latter, since the word “issue” did not limit the 
devise to ‘‘ children ”’ of the life tenant. It is claimed 
that the word ‘‘issue’’ used in a wili, when unex- 
plained by the context, has the meaning of ‘chil- 
dren.’’ If this predicate is justified, it bears strongly 
in favor of the construction claimed by the plaintiffs, 
for it must be admitted that there are but very slight 
indications, if any, in the will, that the word was used 
in any other sense than its legal sense. But I am of 
opinion that the word ‘‘issue”’ ia a deed or will, when 
used as a word of purchase, and where its meaning is 
not otherwise defined by the context, and there are no 
indications that it was used in any other than its legal 
sense, comprehends all persons in the line of descent 
from the ancestor, and has the same meaning as ‘ de- 
scendants;’’ and that while it embraces the children 
of the ancestor, it is because they are descendants in 
common with all other persons who can trace direct 
descent from a common source. It is common learn- 
ing that this has been the accepted meaning of the 
word “issue” in that large class of limitations to issue 
of the first taker, accompanied with a gift over in de- 
fault of issue. This question, which has given rise to 
amass of abstruse and difficult learning, has been 
whether, in particular deeds or wills, an indefinite fail- 
ure of issue was intended, which would render the gift 
over void as a perpetuity, ora failure of issue living at 
the death of the first taker, or on the happening of 
some other event within the period allowed by law for 
restraint of alienation. In this State the statute has 
wisely solved these distressing perplexities, and makes 
a limitation over to issue on the death of the first taker 
to mean issue living at his death. 1 R.S. 724, $ 22. 
But it was never contended, so far as I know, in these 
cases, that the word “‘issue’’ meant ‘‘ children,’’ to the 
exclusion of remoter descendants. There are many au- 
thorities on wills in which the word has been con- 
strued to mean “children”? only. These authorities 
rest upon the undisputed principle that words used by 
a testator in his will are to be interpreted in the sense 
which he attributed to them, where it appears by the 
context that they were not used in their strict legal 
sense. It is but one of the applications of the doctrine 
that in the construction of wills the intention of the 
testator is to govern when not inconsistent with the 
rules of law. [n Sibley v. Perry, 7 Ves. 522, the word 
“issue” was held to mean “children,” because coup- 
led with, and as the antithesis of, the word ** parent ;’’ 
but Lord Eldon, while reaching this conclusion upon 
the words of the particular will, said: ‘‘ Upon 
all the cases this word [‘issue’] prima facie will 
take in all descendants beyond immediate issue.’’ 
Palmer v. Horn, 84N. Y. 516, was a case of the same 
character, where the word “issue”? was held to mean 
“children,” from its juxtaposition with the latter 
word, which explained and limited it. Mr. Jarman 
and other text-writers state the rule, in conformity 
with the great weight of authority, that while the 
meaning of the word “issue ’’ is not inflexible, and may 
in some cases designate ‘children’ only, depending 
upon the intention as disclosed by the whole instru- 
ment, nevertheless where its meaning is not restrained 
by the context, it is to be interpreted as synonymous 
with *‘ descendants,’ and as comprehending objects of 
every degree, and that the construction is the same 
whether used ina bequest or devise. 2 Jarm. Wills, 
101; 2 Wms. Exrs. 1112; 2 Washb. Real Prop. 561. In 
the early case of Cook v. Cook, 2 Vern. 545, which was 
the case of a devise to the issue of J. S., it was held that 








children and grandchildren were comprehended. It is 
urged that the popular meaning of the word ‘‘ issue” 
is synonymous with “child” or ‘‘children.”’ If this 
were admitted, it would not control the construction 
of a formal legal will, where words are supposed to be 
used in their legal sense, in the absence of a contrary 
indication. In anotein Kent’s Commentaries (vol. 4, 
p. 278), said to have been written by the author, it is 
stated that the word “issue” is generally used as 
synonymous with ‘‘child’’ or “children;” and in 
Ralph v. Carrick, 11 Ch. Div. 882, James, L. J., remarks 
that this was its popular meaning. But with greut re- 
spect, lam not sure that this is correct as a general 
proposition. It is very unusual, I think, for a parent 
to speak of his children as his “issue,” either during 
life or in a testamentary instrument. When one 
speaks of the “ issue” of a person deceased, I think in 
most cases he would intend his descendants in every 
degree. In popular language, if one speaks of the is- 
sue of a marriage, he probably means the children of 
the marriage. The collocation of the words “issue” 
and ‘* marriage ’’ makes this, in the case supposed, the 
natural meaning. It was sought by Lord Loughbor- 
ough in Freeman v. Parsley, 3 Ves. 421, that ‘in the 
common use of language, as well as in the application 
of the word ‘issue’ in wills and settlements, it means 
‘all indefinitely.’’’ This seems to me to be nearer the 
truth than the opposite view, or at Jeast I am of the 
opinion that in the majority of cases where the word 
‘‘issue’’ is used it is used in the legal sense. There are 
cases where it may be conjectured that this broad 
meaning would produce a result not contemplated bya 
testator. It is settled that under a gift to “issue,” 
where the word is used without any terms in the con- 
text to qualify its meaning, the children of the ances- 
tor, and the issue of such children, although the par- 
ent is living, as well as the issue of deceased children, 
take in equal shares per capita, and not per stirpes, as 
primary objects of the disposition. It might well be 
doubted whether a testator actually contemplated 
that the children of a living parent would take an 
equal interest with the parent under the word “ issue,” 
or that the issue of a deceased child should not take 
by representation, the share of its parent. Lord Lough- 
borough referred to this in Freeman v. Parsley, supra, 
and while he held that all were entitled equally per 
capita, said that he expected that it was contrary to 
the intention, and regretted that there was no me- 
dium between the total exclusion of the grandchildren 
and admitting them to share with their parents. But 
in acase like the present one, where there is a gift to a 
child for life, and over on the death of such child in 
default of issue, it would be an unnatural construction 
which would exclude al! but the immediate children 
of the first taker in favor of the other branches of 
the family. The reasonable construction in such cases 
is that the gift over was intended to take effect only 
on the extension of the line of descent from the first 
taker. We perceive no sufficient indication in the will 
now in question which would justify overriding the 
legal meaning of the word * issue,” and confining it to 
the sense of ‘“‘children.’’ The fact that the gift over 
in default of issue of any child was to “‘ grandchil- 
dren,” and that remoter descendants could not take 
under this limitation, is quite indecisive. The vesta- 
tor may have considered that he had made sufficient 
provision for the remote descendants of his daughters 
in providing that their issue should take the portion of 
the ancestor, and that in providing for the contingency 
of the death of one of these without issue, it was not 
necessary or desirable to have regard to any except 
grandchildren. Whatever may have influenced the 
testator in confining the gift over to grandchildren, 
this affords no definite indication of a purpose to re- 
strict the meaning of the word “issue” in the primary 
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gift. The same remark is applicable to the gift of the 
residuary personal estate to his grandchildren on the 
death of the last survivor of bis four daughters. The 
will received, we think, a proper construction in the 
courts below. Even if the construction given may be 
doubtful, itis asettled rule that where a will is capa- 
ble of two constructions, one of which would exclude 
the issue of a deceased child, and the other permit 
such issue to participate in a remainder limited upona 
life estate given to the ancestor, the latter should be 
adopted. In re Brown, 93N. Y. 295, and cases cited. 
Dec. 13, 1892. Soper v. Brown. Opinion by Andrews, 
J. 20N. Y. Supp. 30, affirmed. 


7 
ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 

CONSTITUTIONAL LAW—EMINENT DOMAIN—SPECIAL 
TAXATION—MUNICIPAL CORPORATIONS.— A city con- 
demned land through the middle of two lots for an al- 
ley, and levied a special tax on said lots according to 
their frontage on such alley, to pay for the land so 
taken. Held, that the proceedings were unconstitu- 
tional, as taking private property for public use with- 
out just compensation. The general doctrine is that 
the constitutional prohibition against the taking of 
private property for public use without just compensa- 
tion has reference to the exercise of the right of eminent 
domain, and not to the exercise of the taxing power. 
A strict application of this doctrine to the facts of the 
present case involves the following propositions: That 
the proceeding to condemn a part of the two lots for 
the opening of the alley isan exercise of the power of 
eminent domain; that in that proceeding the land con- 
demned cannot be taken by the city without paying 
the condemnation judgment; that on the other hand 
the proceeding for an assessment of the special tax upon 
the remainder of the lots is an exercise of the power of 
taxation; that the tax is imposed by the Legislature, 
or by a municipality authorized by the Legislature to 
impose it, for the purpose of raising money; that as 
the imposition and collection of the tax do not require 
the exercise of the right of eminent domain, the con- 
stitutional prohibition has no application. Money is 
property, but where the Legislature, or a municipal- 
ity acting under its authority, imposes a tax, many 
cases hold that the money raised by that tax—no mat- 
ter how unjust the tax may be—is not private property 
taken for a public purpose without just compensation, 
within the meaning of the Constitution. The objec- 
tion here however is not that the levy and collection 
of a special tax of $1,575 upon the lot is the taking of 
$1,375 in money from the tax payers without any just 
compensation, either in the protection to be received 
from the government or in the benefits to be conferred 
upon the residue of the property; but on the contrary, 
the objection is that in the condemnation proceeding 
itself a part of the lots was condemned and damage 
was inflicted upon the remainder without paying for 
the property so condemned and damaged, and without 
resorting to suitable means for the purpose of raising 
money to make such payment. It has been held that 
a provision for compensation is an indispensable at- 
tendant upon the due and constitutional exercise of 
the power of depriving an individual of his property 
under the right of eminent domain. Sage v. City of 
Brooklyn, 89 N. Y. 189. Chancellor Kent has said that 
to render valid the exercise of the power to take pri- 
vate property for public purposes “a fair compensation 
must, in all cases, be previously made to the individu- 
als affected, under some equitable assessment to be 
provided by law.” Gardner v. Village of Newburgh, 
2 Johns. Ch. 162. Means must be provided whereby 
compensation can be obtained. Chapman v. Gates, 5 
N. Y. 132. ** Although it may not be necessary, within 





the constitutional provision, that the amount of com- 
pensation should be actually ascertained and paid be- 
fore property is thus taken, it is * * * the settled 
doctrine * * * that at least certain and ample pro- 
vision must be first made by law, * * * so that the 
owner can coerce payment, through the judicial tri- 
bunals or otherwise, without any unreasonable or un- 
necessary delay.”’ People v. Hayden, 6 Hill, 359. Té 
is necessary that the Legislature, by some enactment, 
“make certain and adequate provision by which the 
owner can coerce compensation.” 2 Dill. Mun. Corp. 
(4th ed.), $615. Some cases have gone so far as to hold 
that the remedy must be one to which the party can 
resort on his own motion, and that if the provision be 
such that only the public authorities appropriating the 
land are authorized to take proceedings for the assess- 
ment, it must be held to be void. Cooley Const. Lim. 
(6th ed.) 693, and cases in note l. It is said that the 
power of taxation vested in the Legislature is practi- 
cally absolute, but this is only true where such power 
is not restrained by constitutional limitations. While 
the Constitution authorizes cities to make local im- 
provements by special taxation, it at the same time for- 
bids the taking of private property for public purposes 
without just compensation. The two provisions must 
be construed together, and neither must be so con- 
strued as to nullify the other. We have seen that the 
coustitutional prohibition against the taking of pri- 
vate property without just compensation involves and 
requires some provision, which shall be ample and equi- 
table, for raising money to pay such compensation. 
Where the provision so made is the levy of a tax, such 
tax levy is the mode of obtaining the compensation 
which is required to be made. Thus the power of tax- 
ation and the right of eminent domain are made to go 
hand in hand. The one aids the other. The constitu- 
tional exercise of the right of eminent domain necessi- 
tates a resort to the power of taxation. The power of 
taxation, when thus invoked as a means of providing 
compensation for the taking of private property, is 
necessarily restricted by the constitutional require- 
ment in regard to such taking. The taxing power 
must be so exercised as to give to the property-owner 
a just compensation, and hence cannot be exercised 
arbitrarily. In this way the constitutional prohibition 
against taking private property without just coumpen- 
sation, though strictly applicable ouly to a taking un- 
der the right of eminent domain, operates as a limita- 
tion upon the power of taxation. The prohibition 
requires just compensation, and therefore the assess- 
ment, which is made to effectuate the prohibition, 
must be so made as to realize a just compensation. 
Where a part of a man’s lot is taken for an alley, and 
the balance of the lot is damaged by opening the alley, 
special taxation of the part of the lot not taken, in pro- 
portion to its frontage as it abuts upon the alley, af- 
fords no just compensation for the loss. The views 
here expressed do not materially conflict with any de- 
cision heretofore made by this court upon the subject 
of special taxation. Ll. Sup. Ct., Nov. 2, 1892. City of 
Bloomington v. Latham. Opinion by Magruder, J. 


CRIMINAL LAW—BURGLARY—*“ HOUSE.’’"—A sheriff's 
office is a ‘‘ house ” within the Penal Code, article 704, 
which defines the crime of burglary as being the en- 
try ofa “house” by force, ete. An “office,” as de- 
fined by Webster, is ‘‘a house or apartment in which 
public officers and others transact business; as a regis- 
ter’s office, a lawyer's office.”’ A ‘* vault,’’ by the same 
authority, is “acellar.”” The indictment alleges the 
breaking and entry into the sheriff's office, and also 
into the vault’situated in said office. The statutory 
definition ofa “house ”’ is *‘ any building or structure 
erected for public or private use.”’ In the Anderson 
Case, 17 Tex. App. 305, this court has held that the 





corner of a store, picketed off as an office, where the 
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pooks and accounts of the firm were kept, is a house, 
within the statutory definition, and sois an apartment 
in which public officers transact business. We think 
the place described in the indictment as being bur- 
glarized was necessarily a‘*house”’ as defined in the 
Code. A familiar illustration of this rule of coustruc- 
tion arises under the statute punishing the ‘‘theft of 
cattle.” Anindictment alleging the theft of a steer 
was declared by Bell, J., to be sufficient without the 
further allegation of the same being cattle (Lange’s 
Case, 22 Tex. 591), and this decision has always been 
followed. Willson Crim. Stat., § 1316. And so in other 
States. Thus in Missouri, under a statute defining 
‘burglary’ tobe the “breaking of any shop, store, 
booth, tent, warehouse or other building,”’ the indict- 
ment alleged the defendant did break and enter ‘‘the 
depot” of acertainrailway company. Held, it could 
be sustained, as the depot was either ‘*a warehouse ”’ 
or * other building.’’ State v. Edwards (Mo. Sup.), 19 
s. W. Rep. 91. Again, in Ohio, under a statute defin- 
ing ‘‘ forgery’ to be the * false making of a bill of ex- 
change or other contract for the payment of money,” 
an indictment for forging “an indorsement on a prom- 
issory note’? was objected to for insufficiency in not 
describing the offense in the precise words of the stat- 
ute. The court says the precise words are not always 
indispensable. The offense should be set out with 
clearness and certainty, and be so described as to bring 
it within the statute. Poage v. State, 3 Ohio St. 234; 
Kennedy v. State, 34id. 310; U.S. v. Bachelder, 2 Gall. 
15. ‘Tested by the rules stated, we think the indict- 
ment sufficiently charges the offense of burglary in 
charging the entry into the sheriff's office and into a 
vault in said office. Tex. Ct. Crim. App., Nov. 5, 1892. 
Bigham v. State. Opinion by Simkins, J. 


N EGLIGENCE — CONTRIBUTORY -— WALKING ON DE- 
FECTIVE BRIDGE.— Plaintiff attempted to cross de- 
feudant’s toll bridge, which was undergoing repairs. 
The footwalk was torn up about half way across, and 
the toll-keeper told her that she would have to walk part 
of the way in the roadway, which was unobstructed. 
When plaintiff was about two-thirds across she chose to 
goon the footway, where the workmen had left a piece 
of plank, with a spike projecting therefrom, which 
caught in plaintiff's shoe, causing her to fall. The con- 
dition of the bridge was open and notorious, and the 
word ‘danger’ was posted thereon at several places. 
Held, that plaintiff was guilty of contributory negli- 
gence, and could not recover. The case is directly 
within the familiar line of decisions which hold that 
where a person, having a choice of two ways, one of 
which is perfectly safe, and the other of which is sub- 
ject to risks and dangers, voluntarily chooses tbe lat- 
ter, and is injured, he is guilty of contributory negli- 
gence, and cannot recover. Thus, in Forks Tp. v. 
King, 84 Penn. St. 230, we said (Woodward, J.) : “A 
person who knows a defect ona highway, and volun- 
tarily undertakes to test it when it could be avoided, 
cannot revover against the municipal authorities for 
losses incurred through such defect. Whart. Neg., 
$440. Thus if it appear that there is danger on a piece 
of ice, and the plaintiff voluntarily and unnecessarily 
undertakes to walk over it, when he could plainly see 
it and easily avoid it, and falls and breaks a limb, he 
is precluded from recovery.’’ City of Erie v. Magill, 
101 Penn. St. 616, is to the same effect. In Railway 
Co. y. Taylor, 104 Penn. St. 306, the present chief jus- 
tice said: *‘ A man is as much bound to avoid a known 
danger on a public highway as anywhere else. Such 
obstructions are always liable to occur. * * * The 
plaintiff knew, when he started for this crossing, that 
the cars were overturned by the roadside. He further 


knew that a neighbor's horse bad taken fright at the 





cars that morning. By crossing one of his own fields 
he could have avoided the danger without inconveni- 
ence to himself. Why did he not do so? The answer 
is plain, from his own testimony. He trusted to his 
horse; he did not believe there was any danger.’’ 
Just so in the present case. The plaintiff knew that 
the footway was being destroyed; she knew that men 
were at work taking up the planks, and that neces- 
sarily there would be obstructions in the form of loose 
planks and openings in the footway; but she plainly 
thought there was no danger, and apparently did not 
even look for obstructions. She had a perfectly safe 
way to go by simply keeping on the path over the 
roadway on which she was walking. But she chose 
the other and more dangerous way, and of course she 
took her chances. It was proved by several witnesses, 
and contradicted by none, that the word of warning, 
**danger,’’ was posted on the bridge in several places, 
and this also should have put ber on her guard. But 
the visible signs of the actual work going cn, and the 
destruction of a large part of the footway, which she 
says she saw, were amply sufficient to apprise her of 
dangers to be avoided. In Robb v. Connellsville Bor- 
ough, 137 Penn. St. 42, the plaintiff, a woman, sued the 
borough for an injury received by falling over the 
footway of a street crossing, raised six inches ubove 
the level of the footway upon which she was walking, 
and was nonsuited for contributory negligence, be- 
cause she said she could have seen the obstruction had 
she looked where she was going, and her fall resulted 
from her failure so to look. Our Brother Mitchell, de- 
livering the opinion, said: ‘‘That the reasonable care 
which the law exacts of all persons in whatever they 
do involving risk of injury, requires travellers, even on 
the footways of public streets, to look where they are 
going, is a proposition so plain that it has not often 
called for adjudication. But it has been expressed or 
manifestly implied in enough of our own cases to con- 
stitute authority for those who need it. Thus, in 
Barnes v. Sowden, 119 Penn. St. 53, the court below 
instructed the jury that persons who walk along the 
footways or cross the streets of our city are bound to 
use their own faculties. * * * The plaintiff was 
bound to use her eyes. Not that she was to keep her 
eyes constantly and at every moment upon the pave- 
ment, but she was bound to do what people walking 
along the streets ought to do as they walk the streets, 
in order to use them safely.”” In Hill v. Tionesta Tp., 
146 Penn. St. 11, we held that one who undertakes to 
use a public road, knowing that it is unsafe, and know- 
ing the defects which make it so, but not choosing to 
avoid them, although he could do go by taking another 
road, cannot recover against the township for an in- 
jury resulting from such defects. It is not necessary 
to continue the citations. The doctrine is being con- 
stantly illustrated in every variety of circumstances. 
If the plaintiff had paid but slight heed to her steps she 
would have discovered the loose plank and avoided it, 
or if she had simply continued on the perfectly safe 
course she was pursuing on the roadway she would not 
have been hurt. It was her legal duty to do both of 
these things, but she did neither, and hence her in- 
jury. Penn. Sup. Ct., October Term, 1892. Haven v. 
Pittsburgh & A. Bridge Co. Opinion by Green, J. 


—_—_——————— 


CORRESPONDENCE. 


THE ANDRE MONUMENT. 
Editor of the Albany Law Journal: 
I notice in your last week's issue (p. 102) that you 
share in the somewhat widespread belief that there is 
at Tarrytown a monument erected to André. 
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There is no such monument at Tarrytown, but there | posed. He had known of civil suits in Kansas in min- 


isa monument in that village erected in honor of Pauld- 
ing, Van Wart and Williams, the captors of André. 
Permit me further to say that the Society of Sons of 
the Revolution propose, within afew months, to place 
in the City Hall Park a statue in memory of Nathan 


Hale. 
Yours respectfully, 


James B. Lockwoop. 
TemP_Le Court, New York, February 13, 1895. 
[There certainly is a ‘‘ widespread belief” that 
the monument is to André. For that reason an at- 
tempt was made a few years ago to blow it up with 
dynamite. 





On that occasion the late Mr. Cyrus | 


Field, who, we believe, erected the monument, pub- | 


licly explained that it was not erected in honor of 
André, but to mark the spot (as we understood) of 
his execution. It may have been the spot of his 
capture, but we heard nothing at that time of any 
intended honor to his captors. A good many would 


like to know what is the inscription on that monu- | 


ment. 
a fact not generally known that a proposition in 
Congress to reward or pension the captors was vio- 


Perhaps Mr. Lockwood can furnish it. It is | 


lently opposed on the ground that they only brought | 


the prisoner in because he refused to accede to their 
demands for ransom. ‘This, if we recollect right, 
was the story of the spy himself. 
not prevail, and those honorable and patriotic men 
received some public recognition of their invaluable 


service. Egbert Benson published a pamphlet ac- | 


count of the controversy at the time, which has be- 
come a scarce and dear tract.—Eb. | 


atnieiitllpainesiaiiage 
NOTES. 


,} R. JUSTICE GRAY, in deciding the case of The 
4 United States v. Reading Railroad, 125 U. S. 114, 
says: ‘Trial by jury in the courts of this country is a 
trial presided over by a judge, with authority not only 
to rule upon objections to evidence, and to instruct 
the jury upon the law, but also, when in his judgment 
the due administration of justice requires it, to aid the 
jury by explaining and commenting on the testimony, 
and even giving them bis opinion on the question of 
fact, provided only that he submits those questions to 
their determination.’’ We could wish that some one 
would define what a court is in Illinois under our prac- 
tice. Wethink that ashort, but accurate, definition 
of an Illinois court would be about as follows: A court 
is composed of an individual called a judge, whose 
chief duty and function are to look wise and keep or- 
der. He has no power to sum up a case or explain any 
thing toa jury,and the only aid or assistance that he can 
render them is to mark “given” or “ refused” on all 
instructive conundrums that may be presented to him 
by the attorneys in the case.— Chicago Legal Ad- 
viser. 

At a dinner of the Round Table Club in Washington 
the other evening, Mr. Justice Brewer, of the United 
States Supreme Court, made some interesting remarks 
about the jury system. He believed it was indispen- 
sable in the administration of law, not being one of 
those jurists who are disposed to think that the trial 
of issues of fact by judges would be preferable. But he 
doubted whether it would be well to require a unani- 
mous vote to bring in a verdict, and this on the score 
of the danger of corruption to which litigants are ex- 


The slander did 
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ing cases where millions of dollars were involved, and 
where the legitimate expenses had been as much as 
$90,000. In such cases he could readily imagine what a 
temptation it would be to some persons to tamper with 
the jury. ‘‘I have often thought,’’ he said, “that a 
vote of three-fourths, or even a larger vote than that, 
should be taken as making a verdict. I would make 
the vote so near unanimous that it would virtually be 
a unanimous vote.’’ He objected to judges trying cases 
where more than questions of law were involved, be- 
cause itis impossible for them, from the nature of 
their occupation, to be as well acquainted with what 
he termed the “ values "’ of the every-day facts mar- 
shalled in the course of proceedings as twelve men who 
are drawn from various walks of life and are in close 
contact with the common people. This was especially 
so when a question of damages was to be passed on. 
Moreover, he thought that no judge could sit in such 
cases year after year without incurring the hostility 
and distrust of litigants, who as the time went on 
would come to think he was obstinate or partial, and 
that a fair trial could not be had in his court. Jury- 
men are, after a fashion, evanescent, their names are 
soon forgotten, and as their business interests are out- 
side the court-room, a charge of malice or bias is not 
longentertained against them, if at all.— New York 
Evening Post. 
a 
NEW YORK STATE BAR ASSOCIATION. 


SPECIAL COMMITTEES AND DELEGATES. 


7. president of the association has appointed the 
following special committees and delegates under 
resolutions of the association : 


Committee of Arrangements for the next Annual Meet- 
ing—Edwin A. Bedell, Albany; Emory A.: Chase, 
Catskill; Howard Chipp, Jr., Kingston; Franklin 
Couch, Peekskill; Frank C. Ferguson, Buffalo; Jolin 
H. Gleason, New York; Gilbert R. Hawes, New York: 
Philip Keek, Johnstown; Robert G. Scherer, Albany; 
Fred E. Wadhams, Albany; EK. B. Youmans, Elmira. 

Committee on Revision of Statutes—-Daniel S. Rem- 
sen, 69 Wall street, New York city; James S. Gluck, 
Buffalo; Robert T. Turner, Elmira, Chemung county; 
Zerah S. Westbrook, Amsterdam, Montgomery county; 
Francis Lynde Stetson, 45 Wall street, New York city. 

Delegates to American Bar Association—Hon. Wil- 
liam H. Robertson, Katonah; Hon. Jacob A. Cantor, 
Albany; Stephen B. Griswold, Albany. Alternates— 
Roger Foster, New York city; David Millar, Lock- 
port; William Ray DeLano, Medina. 

Delegates to National Bar Association—James W. 
Eaton, Albany; Alva S. Newcomb, Kingstom; David 
Murray, New York city. Alternates—Albert H. Sewell, 
Walton; James G. Graham, Jr., Newburgh; James 
D. Van Hoevenburg, New York city. 

Committee on Legislation—Tracey C. Becker, Buffalo; 
Edward C. Whitaker, New York city; Louis Marshall, 
Syracuse; Charles M. Preston, Albany; the Presi- 
dent. 

Committee of eight appointed under a resolution of 
the association, to which is referred the matter of 
law reporting, legislative counsel, enactment of 
common-law rules in statutory form, and also Judge 
Parker's address relative to amendments to the Code 


| of Procedure—William B. Hornblower, first district; 


Hamilton Fish, Jr., second district; John J. Linson, 
third district; Zerah S. Westbrook, fourth district; 
Frank Hiscock, fifth district; Charles A. Collin, sixth 
district; Martin W. Cooke, seventh district; Adelbert 
Moot, eighth district; the President. 
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CURRENT TOPICS. 





FEW words may properly supplement what was 
A said in these columns last week on the proposed 
Newspaper Libel Act. The radical vice of the bill is 
that it proposes to confer on the owners of newspapers 
a license to slander, which is denied to citizens who 
do not own newspapers. Whether this is or is not 
constitutional it is hardly necessary to inquire, for 
at a glance it is apparent that it is grossly impolitic 
and unjust. It is in effect to bestow a larger license 
on one individual simply because he possesses the 
greater capacity to injure. Really, if the law were 
to be interfered with at all, it would be wiser to 
enact such a provision in respect to individuals in 
regard to slanders than to newspaper proprietors in 
regard to libels. The newspaper has a terrible 
power to injure, and having exercised it wrongfully, 
it is impossible for it, however well disposed, fully 
to counteract the injury. It is certainly liberal 





enough to hold the possessors of this dangerous | 


power only to the same measure of liability that 
attaches to mere individuals. 
tion: the reason why the burden of proof of damage 
should not be changed is that in most cases it is im- 
possible to show definite damage. The reason for 
the distinction between the law in libel cases and 
that in slander cases on this point is that it is 
natural that the wider dissemination of the printed 
slander should work damage which would not 
naturally result from the oral slander. It may be 
answered that it is equally impossible to disprove 
damage. Very well; then let the wrong-doer suffer 
the effects of the natural presumption. The lamb 


One other sugges- 


should not be called upon to prove that he did not | 


muddy the water which the wolf was drinking, 
higher up the stream. 





It seems that Recorder Smyth has taken measures 
to punish for contempt the counsel for Dr. Park- 
hurst’s detective, Gardner. It is impossible to form 
a perfectly correct notion of the merits of the con- 
troversy from the newspaper reports, but the most 
serious charge seems to be that the counsel ‘‘ con- 
temptuously, insolently and forcibly ” resisted the at- 
tempts of the court officers, in obedience to his 
honor’s order, to raise the defendant to his feet in 
order that a witness on the stand might identify 
him. Such conduct would certainly be contempt- 
uous and deserve punishment. We have always 
regarded the recorder as a very fair, patient and 
discreet magistrate. He did wisely in postponing 
action until the conclusion of the trial, so that the 
prisoner might not be prejudiced. But we regret 
that he should in any wise have modelled his ac- 
tion upon that of Judge Noah Davis in the Tweed 





reports him as having said that he ‘ preferred to 
follow the course of ex-Judge Davis, who asserted 
the dignity of the court after the trial of Tweed, 
and inflicted the proper punishment upon the re- 
fractory counsel.” What Judge Davis really asserted 
was the folly of the court and the itching of the pre- 
siding judge to pose as a public censor in respect to 
Tweed and the bad men who dared defend him. 
So he fined counsel $250 apiece for having sent him 
a private and perfectly respectful letter, asking him 
to consider whether he would not refuse to sit on 
that second trial, inasmuch as their client believed 
that he had contracted a prejudice against him 
from having presided on the first. Judge Davis 
himself brought the matter to public notice by ex- 
posing a private letter. The result showed that the 
counsel were justified, for the Court of Appeals 
set aside his cumulative sentences on account of 
their illegal excessiveness. This is ancient history, 
to be sure, but we are sorry to see Recorder Smyth 
reviving and praising one of the grossest judicial 
outrages ever perpetrated in this country. 

Mr. Richard T. Looney, of the Houghton county 
(Michigan) bar, sends to the Mining Journal, of 
Marquette, a strong remonstrance against exemption 
from jury duty. He particularly inveighs against 
the exemption where the citizen pays $10 a 
year for the support of the militia, and declares 
that this relieves fifty of the ablest business men in 
Houghton county alone. We thoroughly agree with 
him, One reason why the jury has somewhat fallen 
into disrepute is that by reason of exemptions the 
better class of citizens are not always represented. 
There should really be no exemption whatever by 
reason of commutation or business engrossments. 
The public should have the service of its very best 
citizens and should pay a decent compensation for 
it—say as much as a first-rate mechanic earns. 
Nothing is more absurd than the system of struck 
juries, by which in certain very important cases the 
suitors have the privilege of getting the best 
“talent.” The law of which Mr. Looney complains 
is peculiarly unequal, and operates with special 
hardship against mechanics and laborers. It ought 
to be repealed, but probably the whole exemption 
scheme needs revision—it certainly does in this 
State. Here is a good opportunity for our new-born 
but wide-awake brother of the Michigan Law 
Journal. 


The senior editor of the American Law Review 
seems to have lost his power to take a joke, and 
evinces an unpleasant irascibility on being called 
‘“the great corporation killer.” We profess that we 
never intended to ‘hold him up to ridicule” by that 
appellation, On the contrary we meant it in acom- 
plimentary sense, for we recognize the merit of 
many of his strictures on corporations, and have not 
hesitated to accord it. These squabbles between 
editors are not very interesting to their readers, and 
we do not propose to keep up a quarrel which the 


case and praised the latter’s conduct. The Sun | St. Louis editor seems anxious to fix on us. If we 


Vout. 47 — No. 9. 





162 


THE ALBANY LAW JOURNAL. 





were otherwise disposed we should not lug into it 
jealous and unhandsome flings at the business career 
of a publication in no sense a rival. We are truly 
sorry that our brother cannot sleep when he thinks 
on Miltiades’ laurels, and cannot bear to hear Aris- 
tides called ‘‘the Just.” Foran ‘exhausted re- 
ceiver” this journal seems capable innocently of 
causing him a great deal of trouble about his ‘‘ cir- 
culation.”” But there, there! it shall not be bothered 
any more, nor called any names except such as are 
unmistakably complimentary and soothing. 


The senior editor of the American Law Review 
certainly has intelligence enough, if he would exer- 
cise a little patience, to know that he misrepre- 
sents this journal in asserting that it seems ‘‘ to pity 
only the poor corporation.” This is said in refer- 
ence to some comments of ours on store-order legis- 
lation, and is as perversely wrong as even the Re- 
view can be when it tries hard. Nobody who has 
read this journal for any length of time can truth- 
fully assert that it is unduly favorable to corpora- 
tions. One of its reasons for desiring to retain trial 
by jury is that it tends to protect the community 
against the oppression of corporations. In regard 
to store-order legislation, our position has always 
been that it may be constitutional as to corporations, 
which are the creatures of the Legislature, but not 
so as to individual employers, So in respect to the 
Budd elevator decision, we thought it wrong be- 
‘ause Budd was an individual, carrying on a 
business as private as that of the owner of 
a hall or a hotel, and therefore the Legislature 
had no right to limit his charges, but we al- 
ways conceded that the charges of a corporation 
carrying on the elevator business may be regu- 
tated by legislative act. The truth is that the 
Review is color-blind on the subject of corporations 
and the United States Supreme Court. In the 
‘* Notes” of the current number are fourteen pages 
against corporations. Following the language of 
the editor in regard to this journal, we may say that 
the editor ‘‘holds us up to the ridicule of its” 
twelve hundred ‘‘ subscribers” by satirically calling 
us the ‘‘Christian editor.” We hope we are at 
least Christian enough to forgive our enemies. 


We learn from the American Law Review that 
there is a bar association in West Virginia, that it 
held a meeting last year, that it resolved against 
codification, and that ‘a member facetiously moved 
that a copy of this resolution be furnished the At- 
BANY Law JourNAL, in order to enliven the 
columns of that periodical.” This is disheartening. 
It is indeed an awful ‘‘set-back” to the cause of 
codification. In the language of Mr. W. N. Miller, 
who read a paper against codification, we await 
‘‘with a degree of unrest and apprehension” the 
action of the Legislature on the same subject. 
Mr. Miller has found a new admirable quality 
in the common law—its ‘‘symmetry.” True, very 
true; it is symmetrical —there is no question at 
common law on which there are not respectable de- 





cisions or dicta on both sides. It would be a pity 
to disturb this, and say in so many words that the 
law is only one of those ways! This leads us to re- 
mark that the same number of the Review, in a 
paragraph entitled ‘‘an authority for two hundred 
yeurs shown never to have been an authority,” 
shows ‘‘the ignominious end” of Maver v. Harrison, 
1 Eq. Cas. Abr. 93. What an impolitic course it 
would have been to regulate the matter in question 
by statute two hundred years ago, and thus prevent 
the doubt and uncertainty! But Mr. Miller, one 
would think, would welcome any change that would 
relieve his bar from those unabridged dictionaries 
and family Bibles which the judges in that State 
belittle with the name of opinions and inflict upon 
the bar. 


In a very fair notice of the new work on Parol 
Evidence, in the New York Law Journal, Mr. T. 
Connolly says: ‘The only objection we find to 
it is that which is the fault of the publisher rather 
than the writer. But certainly the experienced 
author should not have inflicted upon his readers a 
title-page which is a positive pain.” We are sorry 
that our brother cannot ‘‘read his title clear.” But 
this is to absolve the publisher—the author, who is 
an old printer, and herein probably has an advantage 
over T. C., himself designed the title-page, and 
thinks it a positive relief from the stereotyped, old 
balanced form. The best pieces of modern print- 
ing have adopted this form of title-page. We 
would rather the critics would find fault with our 
text than with our title-page! 

The Indian Jurist responds to our criticism on 
his use of the phrase ‘‘ by way of being,” as follows: 

** We take this to mean—and we presume that most 
of our readers have taken it to mean-—that the pro- 
fessional lawyer was on the road to being, was to some 
extent, in a sort of way, after a fashion, also an 
amateur naturalist and, &c. And the sentence, as it 
stands, seems to us neatly and eflectively to leave open 
to question the propriety of the classification whilst 
telling for certain that Karslike constantly visited a 
place. * * * Obviously this elegant purist has quite 
missed the nice shade of meaning yielded by the words 
of which he condemns the use. Curious to know 
whether Americans in general would be likely to ob- 
ject to the phrase ‘by way of being* we turned to 
Webster’s Dictionary and there found the following 
note: ‘ By way of, as for the purpose of; as being; in 
character of.” Then we could sleep.’’ 


We are not surprised at the Jndian’s sleeping. 
Criminals frequently sleep the night before execu- 
tion, and one who thus murders the Queen’s English 


should have equal composure. The Jndian himself 
gives several unobjectionable equivalents for the 
cockney phrase. We have never seen or heard the 
phrase in this country. Webster does not give it, 
nor does the Imperial Dictionary. Both give ‘‘ by 
way of ’—a very common expression—but not ‘ by 
way of being.’ Worcester does not give it. The 
Century does give it, but marks it ‘‘Eng.” It is 
not used by any good English writer. ‘The 
Duchess” uses it, to be sure. Mr. Brander Mat- 
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thews, in his excellent little book, ‘* Americanisms 
and Briticisms,” pointedly asks: ‘* What would 
Lindley Murray say to so vile a phrase?” In truth 
it is a very modern vulgarism, only used by that 
school of writers who are capable of saying ‘‘ very 
pleased.” 


— —— 


NOTES OF CASES. 


N Esmond v. Brown, Supreme Court of Rhode 
| Island, November 12, 1892, it was held that 
the rule that the legatee of a pecuniary legacy, 
when no time of payment is specified in the will, is 
entitled to interest after the lapse of one year from 
the date of testator’s death, applies, though the 
legatee died within such year, though no administra- 
tor of his estate was appointed for eighteen months 
after the expiration of such year, and though the 
legacy was paid as soon as there was any one au- 
thorized to receive it. The court said: *‘ The rule is 
founded on the principle that interest follows as an 
incident of, or accretion to, the legacy, and not on 
the principle that its payment is imposed on the 
executor as a penalty for his default or neglect. 
Hence it is recoverable from the time the legacy is 
payable, though no demand for payment has been 
made (Kent v. Dunham, 106 Mass. 586, 590; Marsh 
v. Hague, 1 Edw. Ch. 174, 187; Birdsall v. Hewlett, 
1 Paige, 32; Gleun v. Fisher, 6 Johns. Ch. 33; 
Lyon's Admyr v. Magagnos’ Adimr, 7 Gratt. 377; 

v. Mechan, 1 id. 298); and even 
though the condition of the estate is such that it is 
impracticable for the executor to pay the legacy 
until long after the time when it becomes payable. 
Wood v. Penoyer, 13 Ves. 325, 332; Pearson v. Pear- 
1 Schoales & L. 10, 12; Martin v. Martin, 6 
Watts, 67, 68; Hent v. Dunham, 106 Mass. 586, 590, 
591; Sullivan v. Winthrop, 1 Sumn. 1, 10-13. We 


Bournes Ex'r 


295 


son, 


have been referred to no authority, nor have we | 
been able to find any, which holds that the fact that | 


the legatee is not in a situation to receive the money 
makes any difference. The nearest approach to it 
isa dictum to that effect by Rollins, surrogate, in 
Simpkins v. Scudder, 5 Dem, Sur. 371, 3873. On the 
other hand, in Marsh v. Hague, 1 Edw. Ch. 174, 181, 
it is said that there is no case to be found in the 
books where an exception has been made on the 
ground of the legatee’s not being in a situation to 
receive, or omitting to demand, payment of the 
legacy. * * * See Lyon’s Adwr v. Magagnos’ 
Adm’r, 7 Gratt. 377; * * * and Simpkins v. Seudder, 
3 Dem. Sur. 371, 372, in which it was held that when 
a legacy becomes payable, and the legatee is unable 
to receive it because of his minority, it should be 
invested, and, if not invested, should bear interest 
from the time when payable; and Olive v. Westerman, 
53L. J. Ch.525; also 50 L. T. Rep. 355, in which the 
testator directed that certain legacies given in his 
Will should be paid within four years after his de- 
The executors paid some of them within one 
year after his decease, but did not pay others because 
of the inability of the legatees, who were infants, 
to give receipts, and it was held that the unpaid 


cease, 


legacies carried interest from the expiration of one 
year after the testator’s death. The same was held 
in Kent v. Dunham, 106 Mass, 586, 591, though in 
that case the court mention, as though it might 
have had some effect had the fact been otherwise, 
that it did not appear that the executors were pre- 
vented from or delayed in making payment by the 
want of capacity of the minor to receive the legacy. 
We have no provision such as appears to exist in 
some States, whereby in cases in which the legatee 
dies before receiving the legacy, or is incapacitated 
to receive it, the money may be paid into court, or 
invested for his benefit or the benefit of his legal 
representatives. We do not think however that the 
absence of such a provision is sufficient to prevent 
the application of the rule, since, as stated in Lyon’s 
Adm’y v. Magagnos’ Adm’r, 7 Gratt. 377, 379, it is 
the duty of the executor in such a case to invest the 
legacy in some interest-bearing fund. We do not 
see that the fact that the plaintiff notified the de- 
fendants to pay the legacy to no one but himself 
can have any effect to deprive him of the right to 
recover interest. The defendants could not safely 
have paid the money to any one except the legal 
representative of the legatee. This they did im- 
mediately on his appointment. The notice there- 
fore did not prevent them from paying the legacy 
at the earliest possible moment that they could 
properly do so; and even if it had, it was held in 
Kent v. Dunham, 106 Mass. 586, 590, that the un- 
justifiable acts of the legatees, by which the execu- 
tors were hindered and embarrassed in the settle- 
ment of the estate, were not admissible for the 
purpose of defeating their claim to interest.” 


In State v. Chambers, Supreme Court of Iowa, 





January 17, 1893, the Code, sections 3636, 3641, pro- 
vides that husband or wife shall in no case bea 
witness for or against the other, except in a crimi- 
nal proceeding for a crime committed by one 
against the other. J/eld, that incest committed by 
a husband is a crime against his wife, and she was 
a competent witness against him. The court said: 
“In State v. Bennett, 31 lowa, 24 —a prosecution 
against the wife for adultery—it was held that the 
husband was a competent witness against his wife. 
See also State v. Hazen, 39 Iowa, 648. In State v. 
Sloan, 55 id. 217, it was held that, on the trial of 
the wife for bigamy, her legal husband was a com- 
petent witness in behalf of the State. The court 
says: ‘In our opinion, if the defendant is guilty of 
bigamy, he committed a crime against his wife 
We think she was 2 competent witness.’ See also 
State v. Hughes, 58 Towa, 165. In People v. Quan- 
strom, 53 N. W. Rep. 165, the Supreme Court of 
Michigan holds, under the Michigan statute, that 
‘bigamy on the part of ahusband is not such a per-~ 
sonal wrong or injury to the wife as to allow her to 
testify against the husband.’ Section 7546 of that 
statute is as follows: ‘A husband shall not be ex- 
amined as a witness for or against his wife without 
her consent, nor a wife for or against her husband 





without his consent, except in cases where the cause 
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of action grows out of a personal wrong or injury 
done by one to the other." In Bassett vy. U. S., 137 
U. 8. 496, a prosecution for polygamy, it was held, 
under the Code of Criminal Procedure of Utah, that 
the offense charged was not such a wrong against 
the wife as to render her testimony admissible. 
The exception contained in that Code is where the 
testimony is given with the consent of both, ‘or in 
cases of criminal violence upon one by the other.’ 
It will be noticed that the exceptions in these 
statutes apply to personal wrong or injury, while 
under ours they apply to ‘all criminal prosecution 
for a crime committed, against the other.’ 
There are many crimes other than against the per- 
son which one may commit against another. 
ton v. State, 13 Tex. App. 271, is a case identical 
with this. That was a charge of incest against the 
husband with the daughter of his wife, and the 
competency of the wife to testify was raised, under 
a statute the same as ours, The court held that she 
was not a competent witness against her husband; 
overruling Morrill v. State, 5 Tex. App. 447; Roland 
v. State, Vid. 277. It is the fact of the material re- 
lation that makes the acts here charged constitute 
the aggravated crime of incest. Were it not for 
this relation, these acts would constitute a much 
less grave offense. The crime charged is surely as 
much, if not more, a crime against the wife of the 
accused than would be the crime of adultery or 
bigamy. Following former decisions of this court, 
we hold that this is a prosecution for a crime com- 
mitted by the defendant against his wife, within 
the meaning of section 3641.” 


one 


( ‘omp- 


In Perkins v. Bell, English Court of Appeal, 67 
L. T. Rep. (N. 8.) 792, the plaintiff sold goods to 
the defendant by sample and forwarded the bulk 
by railway. The defendant obtained a bulk sample 
from the railway servants for re-sale of the goods, 
The bulk was forwarded, at the defendant’s request, 
to his sub-vendees, who rejected it as inferior to 
sample; and the defendant accordingly rejected it 
to the plaintiff. Z/e//, that when the defendant 
took possession of the goods at the railway station, 
and ordered them to his sub-vendees, the property 
in the goods passed to him, and his right of rejec- 
tion was then gone. The court said: ‘* But it was 
said by Mr. Loyd for the defendant that inasmuch 
as this was a sale by sample, the defendant was en- 
titled to a fair opportunity of comparing the bulk 
with the sale sample after delivery, before the prop- 
erty in the barley passed to him, and that the place 
for inspection need not necessarily be the place at 
which delivery is to be made; and in this we agree. 
The question however is if there can be read into 
this contract an implied term that inspection was 
to be had at any place fixed by the vendee without 
the knowledge of the vendor. This is not a*case in 
which upon a sale by sample it is agreed that the 
destination of the goods shall be the vendee’s prem- 
ises or some other named locality, and that the 
transit thereto shall be performed partly by the 
vendor and partly by the vendee. 





would be right to imply that the place of destina- 
tion agreed upon was the place for inspection, and 
that the joint transit was only an agreed mode of 
getting the goods there. See Grimoldby v. Wells, 
32 L. T. Rep. N.S. 490; L. R. 10C. P. 391. This 
is a case in which at the time of sale the only known 
destination was Theddingworth station, at which 
the vendor undertook to deliver the barley at his 
own risk and expense. Of all that should take 
place afterward as regards the barley, the vendor 
knew nothing. It was entirely at the disposal of 
the vendee, who might send it where and to whom 
he pleased, and when he pleased, and over which 
disposition the seller could exercise no control. We 
find no evidence in this case to dislodge the pre- 
sumption which prima facie arises, that the place of 
delivery is the place for inspection. To hold other- 
wise would be to expose the vendor to unknown 
risks, impossible of calculation, when the contract 
was entered into. The vendee might consign the 
barley not only to one, but to different sub-vendees, 
living in different places and at different distances 
from Theddingworth station, and until arrival at 
those places the barley would be at the risk of the 
vendor, If the barley was rejected by these sub- 
vendees upon arrival, then the vendor would have 
at his own risk and cost to take the barley back 
from whatever place or places it might happen to 
be, no matter how far they might be from Thedding- 
worth station, or to arrange for its sale at the places 
where it then was. As to these risks the contract 
is wholly silent, and in our judgment it is impossible 
to read into it that the vendor undertook these 
risks, as we were invited by Mr. Loyd to do.” 


om — 


OPENING OF BOARDMAN HALL AND PRE- 
SENTATION OF THE MOAK LIBRARY AT 
CORNELL UNIVERSITY. 

VINCE Tuesday, February 14, the Cornell University 
Law School has been able to boast a material 
equipment unsurpassed by that of any other law school 
in the land. On that day there took place in the spa- 
cious assembly-room of Barnes Hall a double ceremo- 
nial—the formal dedication and christening of the new 
home of the department, and the presentation to the 
school, on behalf of the heirs of the late Judge Board- 
man, ofthe celebrated Moak library. The two-fold 
acquisition excited the profoundest interest, not only 
of the department directly concerned, but of the Uni- 
versity at large, for it places the youngest department 
of the University in the very front in respect to com- 
pleteness and wealth of equipment. 

Boardman Hall, as the new law building is called, 
was named for the late Judge Boardman, the first dean 
of the school. It is a massive, three-story structure, 
built of whitestone, with heavy pillared entrance, and 
finished throughout in panelled oak. The interior ar- 
rangements are planned with care, and are luxurious 
in every detail. 

But the presentation of the Moak library was no less 
important an event than the dedication of Boardman 
Hall. Upon the death of the late Nathaniel C. Moak, of 
Albany, a few months ago, his well-known library was 
purchased by Mrs. A. M. Boardman and Mrs. E. D. 
Williams, the widow and daughter of the school’s late 


In such a case it | dean, and was presented by them on Tuesday, February 
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14, to the Cornell Law School as a memorial of Judge 
Boardman. Its twelve thousand volumes, which include 
every report in the English language that can be cited, 
as wellas many French and German reports, bring 
the total number of volumes in the library up to about 
twenty-three thousand. 

The ceremonies of dedication and presentation were 
of a most interesting character. Upon the platform in 
Barnes Hall were seated the Hon. Henry W. Sage, 
chairman of the board of trustees; President Schur- 
man, Chief Judge Andrews and Judge Finch, of the 
Court of Appeals; ex-Governor A. B. Cornell, C. J. 
Buchanan, of Albany, law partner of Mr. Moak, and 
Professors Hutchins, Hughes, Collin, Finch, Smith 
and Tyler, of the resident Law School faculty. 

After prayer by the Rev. 8. H. Synott, and a song by 
the glee club, Judge Finch, dean of the school, made 
the presentation address on behalf of the donors of the 
Moak library. He spoke, in part, as follows: 

“Tt is hardly possible to over-estimate its value. I 
know of but one or two collections in the land which 
are as perfect and complete. Beginning back in the 
shadows of the early centuries, when Bracton, whose 
true name is in dispute, and Fleta, by an author un- 
known, set growing in the bark and sap of the Saxon 
branches innumerable grafts from the older Roman 
law, and with the quaint and curious Year Books, 
couched in their barbarous Latin and primitive Nor- 
man-French —the series of English reports comes 
down without a break to the present day. And with 
allthese, which garner up the whole legal knowledge 
and wisdom of the English-speaking race, are com- 
mentaries and text-books without number, discussing 
all phases of jurisprudence and all forms of adjudica- 
tion; so that it may be truthfully said of the gift 
which these ladies make to you to-day, that no author- 
ity will ever be cited, no case willever be referred to, 
no existing doctrine will ever be asserted, which can- 
not at once be verified in the library thus added to 
your treasures. 

“And this remarkable collection was the work of 
one patientand industrious lawyer. 

**Nathaniel C. Moak was born at Sharon, in this 
State, in 1833. The boy, on his father’s farm, worked 
in the fields in summer, but studied with an early 
thirst for knowledge in the district schools through the 
winters. With the scant earnings of his industry he 
atlast gained a few years of academic preparation, 
and then beginning the study of law, was soon after 
admitted to the bar. Practicing first at Cherry Val- 
ley, and later at Oneonta, he finally moved to Albany, 
and built up there a large and lucrative practice, 
which absorbed the most of his life. His great strength 
and pronounced success lay in his marvellous and un- 
flagging industry. I never knew such a lover of work. 
Every case he tried,every appeal he argued, manifested 
the completeness and thoroughness of his study. His 
preparations for a struggle were as broad and patient, 
as endless and far-sighted, in their bumbler way, as 
those of the great field marshal who led the German 
armies to the capital of France. Brilliant he was not. 
Brilliancy, I think, hedespised. Brusque and abrupt, 
aud even sometimes rough in his speech; with a voice 
metallic and resonant, and scorning all modulations; 
hating what was false and mean with a temper that 
had some dynamite in it; with a frame heavy and 
solid, and almost massive in its structure; a born 
fighter at the bar, and fearless of all adversaries; one 
would hardly have picked him out as the gentle stu- 
dent, dearly loving his books. And yet that he surely 
was. How early he began to gather them about him I 
do net know, but year by year the fruit of his indus- 
try and energy, in volume after volume, in choice edi- 
tions and rare selections, crept along the shelves of his 
office and those of his library at home until his part- 





ners and his wife envied him the room which his fa- 
vorites absorbed. And this busy man put his chief for- 
tune not into law books alone. Thousands of volumes 
of history and biography, of science and philosophy, of 
fiction and poetry, of the drama and of arts, were 
steadily amassed, and as steadily read and studied. 
And with use of it all he began the work of author and 
annotator, and wore his life out in the labor he loved.” 

President Schurman, on behalf of the University, 
accepted the giftin a short but graceful speech. ‘The 
generosity of Mrs. Boardman and Mrs. Williams was 
referred to in appropriate terms, and the name of 
the new law building, Boardman Hall, was for the first 
time publicly announced. 

After President Schurman had closed, Judge An- 
drews, who delivered the main address of the after- 
noon, was introduced. He spoke above an hour on the 
influence of the law upon the development of America 
and on the cognate question of the influence of Amer- 
ica upon jurisprudence. Concerning the former he said: 

“The men who formed the Constitution of the Uni- 
ted States were for the most part lawyers. It is but 
simple justice to say that the lawyers of the ante- 
Revolution period were the leaders of the people in the 
assertion of the rights of the Colonies. The influence 
of lawyers, as a rule, has in all governments been on 
the side of progress and civil liberty. The Constitu- 
tion invested the powers of the government in three 
departments. The establishment of the judicial de- 
partment was provided for in the third article, and in 
very brief terms. The judicial power of the United 
States government was to extend to all cases in law 
and equity arising under the Constitution and treaties 
made, or which shall be made, under their authority, 
with afterward another specification of controversy 
between two or more States. The powers thus con- 
ferred upon the Supreme Court of the United States 
have made it the most august and dignified tribunal in 
the civilized world. In the case of Marbury vy. Madi- 
son, in 1803, the Supreme Court declared that the court 
had the right and power to declare null and void an 
act of Congress in violation of the Constitution. In 
1810, in the case of Fletcher v. Peck, the court de- 
clared the principle that State laws repugnant to the 
Federal Constitution were void. These two principles 
established the supremacy of the Federal Constitu- 
tion. The opinions of Chief Justice Marshall did more 
to cement and perfect the Union than all other causes. 
Under his combined guidance and spirit the court be- 
came the living voice of the Constitution. The same 
principle has been applied by the State courts with ref- 
erence to the State Constitution. The remarkable 
growth and authority ofthe judiciary of the States is 
owing in great degree to its unexampled authority 
to set aside and disregard acts of legislation that 
transcend the limitations of the Constitution. The 
people have come to regard the courts as the final cus- 
todian of their liberties.”’ 

In conclusion, the speaker alluded to the fact that 
Judge Finch, after the expiration of his present term 
upon the bench, intends to devote his whole time to 
the school, and paid a high tribute to his brilliant and 
solid attainments. 

The exercises were enjoyed by a large audience, in- 
cluding most of the local bar and many visitors from 
other parts of the State. In the evening a reception 
was given in Boardman Hall by the members of the 
law faculty and their wives, at which about eight hun- 
dred guests were present. 

The first installment of oil portraits of celebrated 
jurists, which have been presented to the school by 
ex-President Andrew ID. White, was temporarily hung 
on Tuesday evening for inspection. The collection is 
intended to include all the celebrated names of juris- 
pradence. 











166 





z THE ALBANY LAW JOURNAL. 








INJUNCTION—IN AID OF ATTACHMENT BE- 
FORE JUDGMENT—JURISDICTION. 





NEW YORK COURT OF APPEALS, DECEMBER 20, 1892. 
PEOPLE, EX REL. CAUFFMAN, v. VAN BUREN. 
Where the property of an insolvent is about to be sold under 
executions issued on fraudulent judgments, subsequent 
attaching creditors are entitled to an injunction in aid of 
their attachment suit before judgment, on affidavit show- 
ing the facts, to restrain the sheriff and the parties to the 

judgments from disposing of the property. 

The fact that the injunction is obtained and issued before the 
attachment is levied in such case does not render the in- 
junction void for want of jurisdiction, but simply makes 
the order granting it erroneous. 

Where the persons against whom such injunction is granted 
violate the same by disposing of and purchasing the prop- 
erty, the amount of the fine is properly fixed at the sum 
due on the claims of the attaching creditors. 

18 N. Y. Supp. 734, affirmed. 


yo L from Supreme Court, General Term, Fifth 

Department. 

Proceeding on the relation of Joseph Cauffman and 
others to punish John Van Buren and Frank Hopkins 
for contempt in violating an injunction order. From 
a judgment of the General Term (18 N. Y. Supp. 734) 
affirming an order of Special Term adjudging defend- 
ants guilty, and thereby defeating and prejudicing the 
rights of the plaintiffs in the action of Joseph Cauff- 
man and others against Hiram Klock and others, and 
that the loss to plaintiffs thereby was $1,470.32, and 
fining the defendants that amount, and directing their 
imprisonment until the fine is paid, defendants ap- 
peal. 


Hopkins & Bondy (M. M. Waters, of counsel), for ap- 
pellants. 


Wm. F. Cogswell, for respondents. 


MaAynarp, J. The defendants were properly ad- 
judged guilty of contempt in disobeying the prelimi- 
nary injunction order granted by the county judge of 
Monroe county, unless the order was void upon its 
face for an utter lack of jurisdiction on the part of the 
judge who granted it. People v. Sturtevant, 9 N. Y. 
263. No matter bow erroneous the action of the court 
may have been in taking cognizance of the suit and 
awarding a mandatory process, unless there was an 
entire absence of judicial authority to act in the prem- 


ises it was the duty of the defendants to obey its | 


commands until they had been revoked by an order 
made in the action in which they had been issued, 
either upon motion or appeal, or by some other 
method of direct review. It is not denied that the 
court acquired jurisdiction of the person of the de- 
fendants in this case, and its power to act was unques- 
tionable, provided it had jurisdiction of the subject- 
matter of the action. For the purpose of determining 
this question all the averments contained in the com- 
plaint and in the plaintiffs’ moving papers upon the 
application for the injunction order must be taken as 
unqualifiedly true. The plaintiffs were creditors at 
large of the defendants Klock & Tiffany, who, a few 
days before the commencement of this action, it is al- 
leged, fraudulently confessed judgments to three of 
the defendants to the amount of $17,000, and about the 
same time fraudulently mortgaged or conveyed their 
real property to two of the other defendants. The de- 
fendant debtors were insolvent when these transac- 
tions occurred, and as it must be assumed upon this 
appeal, they were entered into by the various parties 
to them, with the intent and for the purpose of de- 
frauding the other creditors of Klock & Tiffany, and 
in order to secure preferences to themselves, not ob- 











tainable under the general assignment laws of the 
State. Immediately upon the confession of these judg- 
ments, executions were issued to the sheriff of Oswego 
county, where the debtors resided, and a levy was 
made by him upon all their tangible property, and it is 
to be inferred, upon all the property which they then 
owned, which was subject to seizure; and the sheriff 
had advertised the property to be sold to satisfy the 
executions. Upon the discovery of these facts the 
plaintiffs at once began suit against their debtors, to 
recover the amount of their debt, and obtained and is- 
sued a warrant of attachment upon the ground that 
their debtors had assigned or disposed of, or were 
about to assign or dispose of, their property with in- 
tent to defraud creditors. It does not appear whether 
the attachment was delivered to the sheriff or the coro- 
ner, and it is perhaps immaterial, but it it is claimed 
it was levied on the same property upon which the 
sheriff had levied under the executions issued upon 
the fraudulent judgments. But such levy would, 
prima facie, be subject to the levy made under the 
prior executions, and the proceeds of the personal 
property, if sold by the officer, must be first applied to 
the satisfaction of the elder process. This, we think, 
correctly states the legal relations of the parties to this 
property when the present action was commenced 
upon the equity side of the court, to which the fraudu- 
lent judgment creditors and grantees, the sheriff and 
the defendants in the attachment suit, were made de- 
fendants; and the plaintiffs demand, as a part of the 
relief to which they claim to be entitled, that the lien 
of the fraudulent judgment creditors under the execu- 
tions which they have procured to be issued upon their 
judgments shall be postponed to the lien which the 
plaintiff bas acquired by virtue of his attachment. 
The question whether the facts alleged constitute a 
cause of action, and afford sufficient grounds for the 
equitable interference of the Supreme Court, is one 
which has never been authoritatively determined by 
this court, and the decisions in the courts below have 
been far from harmonious upon the subject. There 
has also been a great diversity of judicial opinion upon 
this point in other States, and it is stated in the 
American and English Eneyclopedia of Law (volume 
4, page 575) that ‘‘ whether an equitable suit, analogous 
to the creditors’ suit, will be allowed in aid of the lien 
created by an attachment before the recovery of judg- 
ment, is a question to which the American courts have 
given directly different answers.”’ In the case of Hall 
v. Stryker, 27 N. Y. 596, and Rinchey v. Stryker, 28 id. 
45, it was held that under a warrant of attachment 
any property of the debtor transferred in fraud of his 
creditors could be seized, and that after service of the 
warrant the party procuring it is nu longer to be 
deemed a creditor at large, but a creditor having a spe- 
cific lien upon the goods attached; and that for the 
purpose of upholding the attachment and the lien ac- 
quired under it the decision of the judge granting the 
warrant is to be deemed an adjudication of the exist- 
ence of the debt, which is conclusive upon the fraudu- 
lent transferee of the debtor's property. In both cases 
suit was brought against the attaching creditor by a 
party claiming title from the debtor by a transfer an- 
terior to the attachment, and the creditor was permit- 
ted to show by way of defense to the action that the 
alleged transfer was fraudulent, and hence void as to 
him. It has therefore been contended, and perhaps 
correctly, that they are not authority for the proposi- 
tion that a party suing out an attachment can take af- 
firmative action before the recovery of judgment to 
set aside a fraudulent conveyance of his debtor’s prop- 
erty. He may use his process, it is claimed, for defen- 
sive purposes, but not for offensive warfare. Still the 
cases may be regarded as decisive of the general ques- 
tion that an attaching creditor ceases to occupy the 
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defenseless position of a creditor at large, and be- 
comes, in a certain sense, invested with the privileges 
of a creditor whose debt has been adjudged valid, and 
who finds himself embarrassed in its collection by the 
fraudulent conduct of the debtor. In Hall v. Stryker, 
Chief Judge Denio, at page 601, says: ** When the 
creditor has procured legal process, such as the law al- 
lows a creditor to have against the property of his 
debtor, he has acquired the standing of a creditor in 
respect to all the property of his debtor, and that 
which he has conveyed with the intent forbidden by 
the law (the conveyance being void) is as much his in 
the judgment of the law, and as fully subject to the 
process, as if the conveyance had not been made. Un- 
der certain circumstances the law has, upon motive of 
policy, allowed an ex parte determination as to the ex- 
istence of the debt, and permitted process to issue 
against the debtor's property upon such determina- 
tion, providing however for sufficient security to the 
debtor if, upon a regular trial, the alleged creditor 
shall fail to establish the existence of the demand.’’ 
These cases were followed in Frost v. Mott, 34 N. Y. 
253, where Porter, J., states the doctrine without 
qualification that ‘ta creditor, by attaching property 
in the possession of his debtor, acquires a specific lien 
upon his interest, and is entitled, like a judgment 
creditor, to impeach the colorable title of a fraudulent 
mortgagee.”’ But this was also a case where the at- 
taching creditor had been made a defendant in an ac- 
tion of trespass for the taking of the property, and 
nothing was therefore necessarily decided, except that 
under such circumstances he could defend his posses- 
sion by showing the fraud which would defeat the 
claimant’s title. 

In Thurber v. Blanck, 50 N. Y. 80, it was held that 
an attaching creditor had no standing in court to reach 
equitable assets until his remedy at law was exhausted, 
nor to attack a fraudulent transfer of the property of 
his debtor untilafter judgment; and in Bank v. Dakin, 
51 N. Y. 519, the Commission of Appeals held that an 
attaching creditor, after the recovery of judgment and 
the issuing of execution, may maintain an equitable 
action in his own uame to set aside a fraudulent trans- 
fer of the property which had been seized under the 
attachment. The impression seems to have prevailed 
that there was an irreconcilable conflict between these 
two cases, and the reporter, in a foot-note in 51 N. Y., 
says: “This case, it will be perceived, was argued 
prior to the decision of the case of Thurber v. Blanck, 
50 N. Y. 80, with which it is in conflict. That case 
had not been brought to the attention of the Commis- 
sion at the time of the decision herein.” But we fail 
to discover any real ground of antagonism between 
them. In Thurber v. Blanck the court was dealing 
with an attempt on the part of an attaching creditor 
to reach equitable assets, which it has been uniformly 
held cannot be done until judgment has been recov- 
ered, execution issued aud returned unsatisfied, and 
an action or proceeding in the nature of a creditors’ 
bill instituted. The provisions of the Revised Statutes 
(now sections 1871-1879 of the Code) which authorized 
a judgment creditor's action, imperatively required 
the recovery of a judgment, and the issue and return 
of an execution unsatisfied, as an indispensable condi- 
tion of the creditor’s right to bring the action. In 
Bank v. Dakin the attaching creditor had, by the re- 
covery of judgment and the issue of execution, ac- 
quired the right to have the attached property applied 
to the satisfaction of the execution, but in the asser- 
tion of this right he found the way obstructed by the 
interposition of a conveyance of the property by his 
debtor, which was apparently valid, but which was in 
fact void. In such cases it has always been held, that 
while the process for the collection of the debt was 
outstanding, the equitable jurisdiction of the court 





could be invoked to remove the fraudulent obstruction 
to the legal process, and permit it to be effectually 
enforced. 

The subsequent decisions bearing upon the question 
in this court have all been in line with the principles 
enunciated in these two typical cases, but none of 
them involved the point here presented, of the right 
of an attaching creditor to prevent the application of 
the attached property to the payment of a prior lien. 
It must be apparent that unless such a right exists the 
remedy by attachment will be lost in many cases. The 
sheriff must sell the property under the prior execu- ° 
tions and apply the proceeds to their payment, and the 
plaintiff would be in no better condition than if his at- 
tachment had not issued. It would seem to be illogical 
to accord to the plaintiff the right to attach property 
fraudulently transferred, as he concededly may, under 
the decisions in Hall v. Stryker and the other cases 
cited above, and yet deny him the right to have the 
lien preserved until he can merge his claim in a judg- 
ment, and issue final process for its collection. No 
adequate remedy at law can be suggested in such a 
case. The jurisdiction of acourt of equity to reach 
the property of adebtor justly applicable to the pay- 
ment of his debts, even where there is no specific lien, 
is undoubted. It is a very ancient jurisdiction, but 
will be exercised only when special circumstances ex- 
ist requiring the interposition of the court to obtain 
possession of and apply the property. Such circum- 
stances, we think, are shown to exist here. The case 
would be different if executions had not been issued 
upon the fraudulent judgments. The mere existence 
of a fraudulent transfer would not be sufficient to au- 
thorize a court of equity to entertain an action at the 
suit of an attaching creditor to set it aside. But when 
it is sought to make use of such a transfer for the par- 
pose of removing the attached property from the juris- 
diction of the officer who has it in his custody, it is 
evident that nothing but the equitable arm of the 
court can prevent the consummation of the wrong. 

In the case of Falconer v. Freeman, 4 Sandf. Ch. 565, 
the precise point here involved was decided in favor of 
the plaintiff's contention, and the vice-chancellor held 
that a Court of Chancery will aid an attaching creditor 
te enforce the lien of the attachment by injunction 
and otherwise, on the same principle that it aids an 
execution creditor similarly obstructed. There are 
some cases in the Supreme Court to the same effect- 
Bates v. Plonsky, 28 Hun, 112; Keller v. Payne (Sup.), 
1N. Y. Supp. 148; Tannerbaum v. Rosswog (Sup.), 6 
id. 578. The objection is urged that the creditor may 
be unsuccessful in establishing his debt in the attach- 
ment suit, and it thus may be found that there was no 
basis for the equitable action. But such a risk at- 
tends all litigation, and provision for full indemnity is 
made in the requirements of the statute for security 
both upon the issue of the attachment and the grant- 
ing of the preliminary injunction. Both actions are 
pending in the same tribunal, which can control the or- 
der in which they shall be tried, and if issue is joined in 
the action at law, the determination of the equitable ac- 
tion may be postponed until the former has been finally 
disposed of. The measure of relief to be granted in 
the equitable action is also discretionary with the 
court, and might be limited to a decree enjoining in- 
terference with the attached property until the plain- 
tiff's right to follow the attachment with an execution 
has been adjudged. The court therefore had jurisdic- 
tion of the action in which the injunction order was 
granted, and the violation of its provisions by the de- 
fendants was inexcusable. 

It is insisted that the attachment had not been levied 
when the injunction was obtained, and that it was 
therefore prematurely issued. That may be so. There 
is some ambiguity in the moving papers, and some ex. 
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pressions which may support such a finding, while the 
opposing affidavits upon this motion positively attirm 
that it was not served until the next day after the in- 
junction order was made. The fact is not material 
here. If it possessed any weight it did not affect the 
jurisdiction of the county judge. [t may have tended 
to show that he had acted erroneously, and might have 
been available upon a motion to set aside his order, 
but it cannot be used for the purpose of impeaching its 
validity collaterally. It is urged that the county judge 
had no jurisdiction, because the summons bad not 
been served when the order was signed. Section 608 
expressly provides that the order may be granted to 
accompany the summons. This section cannot be con- 
strued to refer solely to an injunction granted under 
section 603. It is not limited in terms. It is a substi- 
tute for that part of section 220 of the old Code which 
provided that the injunction might be granted at the 
time of commencing the action, which was also held to 
apply to all kinds of preliminary injunction orders. 
This language was much more restrictive than in the 
present Code, and yet it was held that the order might 
be granted before the commencement of the action, 
but would not become operative until the service of 
the summons, which might be made at the same time 
with the order. Leffingwell v. Chave, 10 Abb. Pr. 472. 
In this case Woodruff, J., says: “It imports that the 
injunction may be obtained, so that it shall operate at 
the time when, and as soon as, the action is com- 
menced, and not alone after it is commenced. This 
acoords with good sense. It meets a very large class 
of oases, in which it is of vital importance to the plain- 
tiff toenjoin the defendant at the very instant he is 
apprised that an action is commenced, and in which 
the defendant would, but for such injunction, defeat 
the very object of the suit. The section which de- 
clares that the court is deemed to have acquired juris- 
diction in acivil action from the time of the allowance 
of a provisional remedy is in harmony with this con- 
struction, and sustains it.” It is not seen how any 
different meaning can be attached to the phrase, 
“during the pendency of the action,’’ when it occurs 
in section 604, than when used in section 603. In both 
cases it relates to the time when the threatened injury 
is likely to take place, and not to the time when the 
injunction order may be granted; and in order to 
judicially satisfy the judge that the defendant threat- 
ens to do some act during the pendency of the action 
that will impair or defeat the plaintiff's remedy, it is 
not necessary to show that the action has been actually 
commenced. It is enough if it appears that there is a 
cause of action, which the plaintiff is about to prose- 
oute, and that defendant threatens to do an act which 
will render the judgment ineffectual, to confer juris- 
diction upon the judge to grant the injunction, which 
however will not become operative unless served with 
or after the summons. 

The amount of the fine was correctly fixed. When 
the order was made the plaintiff's debt in the attach- 
ment suit had become merged ina judgment, as ap- 
pears from the record here. He had a valid lien by 
attachment upon property sufficient to secure its pay- 
ment. That lien was destroyed by a sale which the 
injunction order prohibited. Presumably the plain- 
tiff's loss was the amount of his claim, as it is conceded 
the judgment debtors are insolvent. The defendants 
made no proof in reduction of damages, and under the 
mandatory provision of section 2284 we do not think 
the Special Term had any discretion, but was required 
to fix the amount at the sum named. 

The order must be affirmed, with costs. 


ANDREWs, GRAY and O’Brien, JJ., conour. 


EaR1, C. J., dissenting. In the latter part of De- 
cember, 1890, Hiram Klock and Edgar A. Tiffany con- 





fessed three judgments; one to the First National 
Bank of Oswego for $2,525, another to the same bank 
for $131.56, and one to Jacob M. Mertens and Alexan- 
der Dissell for $14,296.33. The judgments were en- 
tered and docketed in Oswego county, and executions 
thereou were issued to the sheriil of that county, and 
by him immediately levied upon the property of the 
defendants in that county. The sheriff advertised the 
property for sale on the 2d day of January, 1891, at 10 
o'clock, A. M. On the lst day of January, 1891, the 
above-named respondents, constituting the firm of 
Cauffman, Dinklespiel & Co., doing business in 
Rochester, presented to the county judge of Monroe 
county an affidavit of Cauffman, entitled in an action 
by the respondents against all the parties to the judg- 
ments confessed, John Van Buren, sheriff, and two 
other persons, and applied to him for an injunction 
against the defendants. The affidavit stated that in 
August, September and October, 1890, Klock & Tiffany 
purchased of the plaintiffs in that action merchandise 
at the agreed price of $1,346.75, which they had not 
paid; that at the time of such purchases they made 
certain false and fraudulent representations as to their 
financial ability; that the judgments above specified 
were fraudulently confessed, and were irregular, 
fraudulent and void, as were also the executions issued 
thereon; that on the 3lst day of December, 1890, in an 
action brought by the plaintiffs against Klock & Tiffany 
for the recovery of the purchase-price of the goods 
sold to them, “‘a warrant of attachment was duly 
granted and issued, which has been or will be levied 
upon tangible property of said defendants Klock & 
Tiffany ;’’ that the action in which the affidavit was 
made was brought for the purpose of obtaining the 
judgment of the court that the judgments by confes- 
sion were void; that the plaintiffs’ lien under the at- 
tachment was superior to the lien of the judgments; 
that they were entitled to an injunction restraining 
the defendants from any interference with the prop- 
erty of Klock & Tiffany, and restraining all proceed- 
ings under the judgments and executions; that the 
defendants threatened and intended to sell the prop- 
erty levied upon on the 2d day of January, unless re- 
strained, and that if the sale took place, great and irre- 
parable damage would be done to the plaintiffs, and 
their attachment would be unavailing, and their claim 
against Klock & Tiffany would be lost and useless. No 
other papers were presented to the county judge. 
Upon this affidavit he granted to the plaintiffs an in- 
junction order restraining the defendants from inter- 
fering with or selling any of the property of Klock & 
Tiffany. At the time of granting the injunction the 
action had not been commenced, and the attachment 
bad not in fact been served. It is undisputed that the 
attachment was served in the forenoon of January 2, 
and the summons and injunction in the equitable ac- 
tion were served together in the afternoon of the same 
day. After the service o) the attachment and injunc- 
tion the sale under the executions was postponed until 
January 3, when the sheriff sold the property to Frank 
Hopkins, one of these appellants, who was at the time 
one of the attorneys for the sheriff and some of the 
other defendants in the equitable action. Thereafter 
the plaintiffs in the equitable action (these respondents) 
instituted this proceeding to punish these appellants, 
the sheriff and his attorney for contempt in violating 
the injunction. The proceeding was instituted by a 
petition of the respondents, addressed to the Supreme 
Court, verified on the 2lst day of January, 1891. Upon 
the presentation of the petition to a judge of the Su- 
preme Court, he made an order requiring these appel- 
lants to show cause at a Special Term of the court to be 
held in Rochester on the 28th day of January, 1891, 
why they should not be punished for the alleged con- 
tempt. Such proceedings were taken upon that order 
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that the court adjudged these appellants to be guilty 
of contempt, and it fined them, for the purpose of in- 
demnifyiug the respondents for the loss occasioned to 
them by the disregard of the injunction, the sum of 
$1,470.32, the full amount of the claim of the respond- 
ents against Klock & Tiffany. The order imposing the 
fine is brought under review by this appeal. 

If the county judge had jurisdiction upon the facts 
presented to him to grant the injunction, the defend- 
ants in the action were bound to obey it, although the 
exercise of the jurisdiction was plainly erroneous. 
Erie Ry. Co. v. Ramsey, 45 N. Y. 637. If however it 
was granted without jurisdiction, it was a nullity, and 
bound no one. I propose now to confine my attention 
to the question of jurisdiction. There is no general 
power in the equity courts of this State to grant in- 
junctions. They have only such powers, in that re- 
spect, as are given to them by the Code, and to its pro- 
visions we must look for its jurisdiction. Spears v. 
Mathews, 66 N. Y. 127. Section 603 of the Code pro- 
vides that “‘ when it appears from the complaint that 
the plaintiff demands and is entitled to a judgment 
against the defendant restraining the commission or 
continuance of an act, the commission or continuance 
of which during the pendency of the action would pro- 
duce injury to the plaintiff, an injunction order may 
be granted to restrain it.’’ The right of a plaintiff to an 
injunction order under this section depends upon the 
nature of the action as disclosed by the complaint, and 
the facts authorizing the injunction must exist at and 
before the commencement of the action, and relief by 
injunction must be demanded in the complaint. That 
section provides for every case where the plaintiff is 
entitled to an injunction on aceount of facts existing 
at and prior to the commencement of his action. Un- 
der that section the injunction may be granted to ac- 
company the summons and complaint, aud to be served 
with them and at the same time, and it may also be 
granted and served at any time after the commence- 
ment of the action. If properly granted under that 
section it may even be served before the commence- 
ment of the action, and the party against whom it was 
granted would be bound to obey it, as he might also be 
bound to obey an injunction before it has been served 
upon him, if he has notice that it had been granted. 
Daly v. Amberg, 126 N. Y. 490. This is so because the 
court or officer having jurisdiction to grant the injune- 
tion, it became a valid, binding process. This injunc- 
tion was not granted and could not have been granted 
under that section, because at the time it was granted 
there was no complaint in the action, and none came 
into existence until February 11, 1892, more than two 
weeks after this proceeding was instituted. And 
further, if we look at the complaint we find that it con- 
tains no demand for relief by injunction, and no men- 
tion whatever of any injunction or any restraint, 

The only other section of the Code under which the 
respondents can claim to uphold the injunction is sec- 
tion 604, which provides as follows: ‘‘In either of the 
following cases an injunction order may also be 
granted in an action: (1) When it appears by affidavit 
that the defendant, during the pendency of the action, 
is doing, or procuring or suffering to be done, or 
threatens, or is about to do, or to procure or suffer to 
be done, an act in violation of the plaintiffs rights re- 
specting the subject of the action, and tending to ren- 
der the judgment ineffectual, an injunction order may 
be granted to restrain him therefrom. (2) When it ap- 
pears by affidavit that the defendant, during the pen- 
dency of the action, threatens or is about to remove or 
dispose of his property with intent to defraud the 
plaintiff, an injunction order may be granted to re- 
strain the removal or disposition.’’ Under that sec- 
tion an injunction can be granted only for acts being 
doue or threatened after the action has been com- 








menced and during its pendency; and unless the ac- 
tion be pending, there is no jurisdiction to grant the 
injunction. Such is the plain language and import of 
the section, and so the scheme of the Code as to ine 
junctions is complete. The one section provides for 
the cases where the facts existing at the commence- 
ment of the action entitle the plaintiff to relief by 
injunction, and the other section provides for cases 
where facts subsequently occurring entitle the plaintiff 
to such relief, and the two sections provide generally 
for all the cases. Here, as 1 have stated, this injunc- 
tion was granted under section 604, when no action 
was pending. There was not therefore a case in which 
an injunction could be granted, and the county judge 
was absolutely without jurisdiction to grant it. There 
was no evidence before him of any kind that the ac- 
tion was pending, or tending in any degree to show 
that it was pending, and thus there was nothing to call 
for the exercise of his jurisdiction. It is of no im- 
portance that the action was subsequently commenced 
by the service of the summons and that the injunction 
was served at the same time. The validity of the in- 
junction must be tested by the facts existing when it 
was granted and properly placed before the county 
judge. This injunction was therefore a nullity, and 
the appellante could not be legally punished for dis- 
obeying it. 

I have not overlooked section 608 of the Code, which 
provides that the injunction order “may be granted 
to accompany the summons, or at any time after the 
commencement of the action and before final judg- 
ment.’’ All these sections must be construed together 
and harmonized. Clearly every injunction order can- 
not accompany the summons into the hands of the 
person who is to serve them. An injunction order 
which canuot be granted until after the action has 
been commenced cannot accompany the summons. 
Mauifestly the provision means that every injunction 
order which has been validly granted may accompany 
the summons; not that an injunction order granted 
without jurisdiction, which is a nullity, may accom- 
pany the summons. Any injunction order granted 
under section 603 may accompany the summons, and 
never one granted under section 604, which can have 
no existence until after the action has been com- 
meunced. 

If these respondents, not being judgment creditors, 
could upon any theory maintain their equitable ac- 
tion to set aside the judgments and executions as 
fraudulent and void, they could do so only by showing 
that they had, by the levy of their attachment, ob- 
tained a lien upon the property of Klock & Tiffany at 
the time they applied for the injunction. Such an ac- 
tion, if maintainable, would be in aid of the attach- 
ment to remove the fraudulent obstacles and obstruc- 
tions placed in its way. But here, aS the time the 
injunction was applied for and granted, the attach- 
ment had not been levied, and the respondents had no 
lien upon the property of Klock & Tiffany. There was 
therefore at that time absolutely no ground for the 
maintenance of the equitable action, or for the grant- 
ing of the injunction, even if it be assumed that the 
action had been commenced. The respondents had no 
right whatever to the injunction, and it was mani- 
festly erroneous to grant it. Although erroneous, we 
may assume that the injunction was not granted with- 
out jurisdiction on the ground here stated, and that 
the court to maintain its dignity and authority could 
punish the parties enjoined for contempt in violating 
it, by a fine not exceeding $250, under the latter part of 
section 2284 of the Code. But could the court impose 


a fine, under the earlier part of that section, on the 
parties enjoined, for the purpose of indemnifying the 
respondents? Could the respondents wrongfully ob- 
tain an illegal injunction, to which, on the papers pre- 
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sented to the county judge, they had no legal right 
whatever, and thus commit an outrage on the rights 
of the defendants in the action, and then claim that 
they were aggrieved by a violation of the injunction, 
and ask for indemnity on account of such violation? In 
other words, could they be aggrieved and legally dam- 
nified by the violation of an injunction to which they 
had, on the papers presented to the county judge, no 
shadow of right? I leave these questions unanswered, 
The discussion of them would be quite interesting, but 
is unnecessary now, as the order imposing the fine 
must be reversed upon the ground before stated. The 
orders of the General and Special Terms should be re- 
versed, and the petition of the respondents dismissed, 
with costs in all the courts. 


Fincu and PecKHAM, JJ., concur. 


—— —_ 


NEGOTIABLE INSTRUMENTS—ACCOM MODA- 
TION INDORSEMENT BEFORE PAYEE— 
CONSIDERATION. 

NEW YORK SUPREME COURT, GENERAL TERM, SEC- 

OND DEPARTMENT. 





STRONG V. SHEFFIELD.* 

Defendant Louisa A. Sheffield, merely for accommodation, 
and before the payee, indorsed the note of defendant G. R. 
Sheffield, payable on demand to the order of plaintiff. 
There was no agreement by plaintiff to extend the time of 
payment of the original debt, and it did not appear that a 
due bill which had been given for the original debt had 
been surrendered. eld, that plaintiff could not recover 
against Louisa. 


Martin J. Keogh, for appellant. 
Cornelius E. Kene, for respondent. 


DyKMAN, J. This action was commenced against 
the maker and indorser of a promissory note in these 
words and figures: 

** $400. New York, July 1st, 1889. 

* On demand I promise to pay to the order of Ben- 
jamin B. Strong four hundred dollars, with interest, 
at New Rochelle, N. Y., value received. 

“G. R. SHEFFIELD.’ 

The defendants are husband and wife, and the note 
was indorsed by Mrs. Sheffield, but it does not appear 
in the record how it was indorsed.. The husband an- 
swered at first, but subsequently withdrew his answer, 
and the case proceeded against the wife alone. The ac- 
tion was commenced in the County Court of West- 
chester county and tried there, and the plaintiff ob- 
tained a verdict there. From the judgment entered 
upon the verdict, and the order denyinga motion for 
a new trial upon the minutes of the court, the defend- 
ant Louisa A. Sheffield has appealed to this court. As 
we have seen from the form of the note, it is payable 
on demand to the order of the plaintiff, and is non- 
negotiable. 

It is to be observed at the outset that this action is 
against the maker and indorser of a promissory note, 
and is based upon that instrument solely, and is 
brought by the payee named in the paper. He states 
no facts in his complaint, except such as relate to the 
paper alone, and sets up no facts which impose any 
liability upon the parties, except such as arises from 
the simple act of making and indorsing the paper. He 
claims to occupy no relation to the appellant, except 
such as arises from her indorsement, and demands no 
relief, except what the law affords to the holder of 
a negotiable promissory note against an indorser 
thereof. 











Even if the paper in suit was negotiable, the action 
would fail. The note is payable to the plaintiff, and as 
to him the appellant occupies the position of second 
indorser. It is antagonistic to the principles of com- 
mercial law which have always prevailed in relation 
to negotiable paper, to make a subsequent indorser 
liable to a preceding one. The settled rule of law is 
exuctly the reverse, and upon the face of this note, if 
negotiable, the plaintiff would be liable to the appel- 
lant. Bacon v. Burnham, 37 N. Y. 614; Coulter vy. 
Richmond, 59 id. 478. 

It is a fundamental principle of the law relating to 
commercial paper that no person can be held respousi- 
ble as an indorser of a non-negotiable promissory note. 
Roe v. Hallett, 34 Hun, 128; Griswold v. Slocum, 10 
Barb. 402. And the rule applies with augmented force 
where, as here, the note is payable to the holder, be- 
cause there is no possibility of raising the ordinary ob- 
ligation of an indorser. 

There are adjudicated cases of which Moore v. Cross, 
23 Barb. 534, and Meyer v. Hibsher, 47 N. Y. 268, are 
examples where recoveries have been permitted in fa- 
vor of the original payee upon notes payable to the or- 
der of the plaintiff and indorsed by third parties un- 
der an agreement to become security for the maker, 
and for the purpose of securing for him a credit. But 
such recoveries have been under complaints which set 
out all the facts, and made an action analogous to the 
old action on the case in which the theory was that jus- 
tice was to be administered according to the substan- 
tial rights of the parties. 

It must be borne in mind however that such a course 
can only be adopted and such remedy be obtained 
against the party who has indorsed the note to procure 
a credit for the maker with the payee, and we shall 
presently see that this note was indorsed under no such 
agreement or circumstances, and for no such purpose. 

It may be remarked in passing that the county judge 
in his charge to the jury made some effort in that di- 
rection. He left it to the jury to find whether the ap- 
pellant indorsed this note in question, to induce the 
plaintiff to extend the time of payment of the ante- 
cedent debt of $400 due from her husband to him. But 
the effort was erroneous and unjustified either by the 
complaint or the evidence. There is not a word of tes- 
timony in the case respecting any extension of the time 
of payment of the original indebtedness. 

The origin of this note, according to the testimony 
of the plaintiff, which was not contradicted, was this: 
He said he transferred his stationery business to the 
husband of the appellant for $700, received $300 in cash 
and a due bill for the remainder of 3400, upon which 
he paid interest down to the date of this note. That he 
finally told the husband he must have some security 
for the money, and that he must give him a note, with 
some good indorser as security, and when the husband 
asked him who he wanted for an indorser he said he 
wanted his wife Louisa. The husband said he could 
not do that because his wife was in business now in ber 
own name, and if her creditors ascertained that she 
was indorsing notes it would injure her credit, and 
might injure her business. Thereupon he told the hus- 
band if he would give a note with his wife’s indorse- 
ment as further security for what he owed him he 
would give him his word as a man, and an affidavit 
that he would not pay the note away, and would not 
place it in any bank, but would hold it until he wanted 
the money. 

He further said that in a few days he saw the hus- 
band, who told him to draw up a note, and Louisa 
would indorse it. That he drew up a note, and gave it 


to him, and he took it away and brought back this 
note, and said the other did not exactly suit his wife, 
and he drew up this one, and he promised again to re- 
tain it until he wanted the money. 

It thus appears that this note was given for the pre- 











p 


SO ew Se 








THE ALBANY LAW JOURNAL. | 171 





existing debt of the husband to the payee, and there 
was no Stipulation for any extension of credit, and 
this note did not even suspend the right to sue, for it 
was payable on demand, and an action could have 
been commenced upon it or upon the old note at any 
time. 

This examination has been sufficient to show that no 
recovery can besustained against this appellant, but it 
will be incomplete without examination of another 
class of cases, in which it has been held that a person 
who writes his name onthe back of a non-negotiable 
note can be held as a maker or guarantor. 

In the case of McMullen v. Rafferty, 9 N. Y. 458, 
Judge Earl, in writing the opinion of the court, said 
this: “As these were non-negotiable notes, the de- 
fendant did not, in a commercial sense, become an in- 
dorser of them with the rights and liabilities of a sim- 
ple indorser. But hecan be held as a maker of the 
notes, or asa guarantor of their payment,’ and cites 
the case of Cromwell v. Hewitt, 40N. Y. 49], for his 
authority. 

Turning to the latter case, we find that the action 
was brought to charge the defendant as the guarantor 
of two non-negotiable notes made by William Ryan, 
payable to Richard Hewitt, and indorsed by James R. 
Hewitt and Richard Hewitt. James R. Hewitt was 
originally made a defendant, but the action was dis- 
continued as to him before the trial. One of the plain- 
tiffs testified that James R. Hewitt, the defendant.was 
indebted to them, and it was understood between 
them, when these notes were passed over by him in 
payment to him, that they were taken solely upon his 
responsibility, and that he assured them the notes 
should be paid. 

The action therefore was against the payee in the 
notes, who had indorsed them over to the plaintiffs in 
payment of his indebtedness to them, and the com- 
plaint was framed to charge him as the guarantor of 
the notes. That case does not aid the plaintiff here. 

In the case of Jaffrey v. Brown, 74 N. Y. 394, the note 
was given by the maker to the plaintiffs for goods sold 
to him by them, and was payable to their order; they 
subsequently called upon him for further security for 
his debt, and re-delivered the note to him to procure an 
indorser, and he procured the indorsement of the de- 
fendant, Maria Brown, upon the note. 

In that case the note was given for the goods, and in 
that respect differs from this. But the court, in an- 
swer to the contention that there was no considera- 
tion for the indorsement because the goods for which 
the note was given had been delivered without prom- 
ise of security before the indorsement was demanded, 
said: ‘Even if it be conceded that a debtor cannot 
voluntarily give additional security to his creditors 
for a subsisting indebtedness, the further fact exists in 
this case that the creditor claimed that he had been 
defrauded in the sale, and threatened to, and was 
about to reclaim his goods unless further security was 
given, and that in consideration of the indorsement in 
question he relinquished that remedy, and the pur- 
chaser averted the breaking up of his business which 
would have ensued.”’ To the same effect is Griswold v. 
Slocum, 10 Barb. 402. 

These examples might be easily multipiied, but our 
object is only to show that the principles upon which 
they proceed can have no application to this case. 

There was no consideration for the indorsement of 
the appellant, and if she had written a guaranty of pay- 
ment over her signature, it would have been void for 
want of consideration. It may be stated as a general 
rule that if the original debt or obligation is already 
incurred or undertaken previous to the collateral un- 
dertaking, then there must bea new and distinct con- 
sideration to sustain a guaranty. There isin fact no 
consideration either for the note or the indorsement. 





It was given as security for the old note, and it does not 
appear that that note was surrendered. Atall events, 
there is nothing in this case to show that the appellant 
ever intended toassume any responsibility, except that 
of a second indorser of a promissory note, and thore- 
fore no other or further liability can be imposed upon 
her. 

In the case of Hall v. Newcomb, 7 Hill, 418, the chan- 
cellor said the courts had gone quite far enough 
in repealing the statute to prevent frauds and perjuries 
by introducing parol evidence to charge a mere surety 
for the principal debtor by showing that his written 
agreement meaus something beyond what upon its 
face it purports to mean. In the same case Senator 
Bockee characterizes the contrivances to which resort 
had been had to impose liability upon indorsers of pa- 
per as a sort of finesse and shuffling game below the 
dignity of thelaw, and then says: ‘* We must take this 
contract as the parties left it, complete and perfected 
when the note was delivered to Hall, und we have no 
right to ask him to resort to practices bordering on 
trick and deception for the purpose of changing the 
character and liability of the parties.” 

Courts of justice cannot become resorts for the repa- 
ration of blunders. If contracts are not made in con- 
formity with law, the courts cannot complete or vary 
them by ascription or legalize them by construction. 
Intentions cannot be attributed to parties which they 
have not entertained or expressed. There should be 
no relaxation of the elemental and salutary rule of law 
which prohibits the variation of written instruments 
by parol testimony. 

The rights of makers and indorsers of promissory 
notes are well defined. Those instruments are drawn 
in different forms with reference to the law as settled 
in relation to each, and with relation to the liabilities 
which the different parties design to assume. If they 
are so drawn and executed as to fail in the accomplish- 
menutof the purpose intended by some of the parties, 
the law is powerless without areformation of the in- 
strument. 

Applied to this case, these remarks are designed to 
manifest the impropriety of holding the appellant re- 
sponsible inany character or manner beyond that sig- 
nified by the act of writing her name on the back of 
the note in suit. The legitimate inference from that 
act is that she intended to become liable as the second 
indorser of the note, and as she caunot be held respon- 
sible in that capacity, her intention is frustrated, and 
she escapes liability. Such results are not uncommon. 
Persons who promise by parol to answer for the debt 
of another intend toincur responsibility, but the law 
willnot enforce the promise. 

In no view can the appellant be made responsible 
upon this note, and the judgment and order denying 
the motion fora new trial should be reversed, and a 
new trial ordered, with costs to abide the event. 


Pratt, J., concurred; BARNARD, P. J., dissented. 


Judgment reversed, and new trial ordered, costs to 
abide event. 


INSURANCE — WAIVER OF CONDITIONS — 
KNOWLEDGE OF AGENT. 


MICHIGAN SUPREME COURT, DEC. 24, 1892. 
MICHIGAN SHINGLE Co. Vv. STATE INVESTMENT & IN- 
SURANCE Co. 





An insurance policy on plaintiff's lumber contained a war- 
ranty by the assured that a clear space of one hundred 
and fifty feet should be maintained between the property 
insured and any wood-working or manufacturing estab- 
lishment any violation of this warranty to render the pol- 
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icy null and void. J/eld, that defendant was estopped 
from avoiding the same for deficiency of clear space, 
where its agent, when he wrote the policy, knew the con- 
dition of the insured property, and that a clear space of 
one hundred and fifty feet, actual measurement, did not 
exist, and that plaintiff could not control a clear space 
for that distance, and the agent decided that such clear 
space, in consideration of the situation of the property in- 
sured, was equivalent to one hundred and fifty feet as or- 
dinarily understood, and fixed the rate accordingly, ac- 
cepted the premium, and knew that no change was made 
by the insured, and took no steps to cancel the policy. 


Bunker & Carpenter and R. W. Barger, for appellant. 
Smith, Nims, Hoyt & Erwin, for appellee. 


DuRAND, J. This case was brought to recover upon 
an insurance policy, by which the defendant had in- 
sured the plaintiff upon certain lumber, lath and 
shingles, owned by it, or held in trust or on 
commission, or sold but not delivered, piled on its mill 
docks Nos. 3,4 and 5, at Muskegon, Mich. Among 
other things, the policy contained a clause as follows: 

“Warranted by the assured that a continuous clear 
place of one hundred and fifty feet shall hereafter be 
maintained between the property hereby insured and 
any wood-working or manufacturing establishment, 
and that said space shall not be used for handling or 
piling of lumber thereon for temporary purposes, 
tramways upon which lumber is not piled alone being 
excepted; but this shall not be construed to prohibit 
loading or unloading within, or the transportation of 
lumber and timber products across, such clear space; 
it being specially understood and agreed by the as- 
sured that any violation of this warranty shall render 
this policy null and void.”” Within a few days after the 
policy was given the insured property was destroyed 
by fire. At the time the policy was issued the agent 
who insured it knew the exact condition and location 
of the insured property, and knew that the clear space 
of one hundred and fifty feet, actual measurement, 
did not exist, and healso knew that the assured did 
not have it in its power to control a clear space for one 
hundred and fifty feet, as mentioned in the policy. He 
knew that the adjoining docks 1 and 2 were being used 
for the purpose of piling lumber and shingles upon, 
and thatit was not the intention of the assured to 
make any change in its method of conducting the busi- 
ness, orin the use of the space as it was used at the 
time the policy wasgiven. He also knew, as stated in 
the brief of defendant’s counsel, that in a narrow 
straight line from the lumber on the docks to the 
plaintiff's saw-mill there was perhapsa clear space of 
one hundred and fifty feet, but that out of a straight 
line this was not so, and that between the lumber on 
the docks and Hovey & McCracken’s mill there was 
not a continuous clear space of even one hundred feet. 
But the agent understood it, and knew how the docks 
were used and to be used. The rate of premium to be 
paid for insurance upon the different docks were fixed 
by defendant's agent with reference to the supposed 
risk in view of the manner in which the docks were 
used, and the distance from otherexposure. The rec- 
ord shows that although the clear space referred to was 
not one hundred and fifty feet, actual measurement, 
yet that on account of the situation of the property, 
the manner of its use, and its proximity to water, it 
was considered equivalent to that distance by insur- 
ance men, and the testimony clearly shows that it was 
so considered in the office of the defendant’s agent, 
who in full knowledge of the actual distance main- 
tained and to be maintained, wrote the policy referred 
to, and placed that distance at one hundred and fifty 
feet. Nochange was made by the assured after the 
issuing of the policy, and of this fact also the defend- 
ant’s agent had full knowledge. He resided in Muske- 
gon, had examined this property with special refer- 





ence to its location and to its desirability as insurance 
property, and knowing these facts, issued the policy 
referred to, and took the premium whicb he charged 
for the insurance. The defendant insists that the 
clause ‘“ that there shall be hereafter maintained one 
hundred and fifty feet clear space’’ must be rendered 
literally, and without regard to the knowledge of the 
agent as to what the actual distance was, thereby as- 
serting that it has the right to accept the money of the 
assured, issuing its policy therefor, and lead him to 
understand that he has a valid insurance until a loss 
occurs, and then to repudiate its liability. Sucharule 
as this would enable it to affirm a contract entered 
into by it with full knowledge of all the facts in so far 
as such contract might be of advantage to it, and to 
repudiate it the moment it ceased to be advantageous. 
This is inequitable, and contrary to the well-estab- 
lished rule in reference to when and how the repudia- 
tion of a contract shall be made. The knowledge of 
the agent is the knowledge of the company. 

“If the insurer receives the premiums with full 
knowledge of facts constituting a breach of one of the 
conditions of the policy, the right to insist that the 
policy is forfeited for that cause is gone."’ Mershon v. 
Insurance Co., 34 Iowa, 87. In Plumb vy. Ipsurance Co., 
18 N. Y. 392, where the agent of a company had_ incor- 
rectly filled in the measurements, he himself knowing 
that they were incorrect, it was held that his knowl- 
edge bound the company—that they were estopped to 
deny the assertion. In Rowley v. Insurance Co., *42 
N. Y. 557, the application stated: “(I own the prop. 
erty; there isno incumbrance.”’ But there was a mort- 
gage upon the property, of which the insurer’s agent 
had notice; but notwithstanding that notice, the 
agent filled up the policy, setting forth falsely that 
there was no incumbrance. It was held that the in- 
surers were estopped to set up the incumbrance as a 
defense totheaction. In Hodgkins v. Insurance Co., 


| 34 Barb. 213, the application stated: ‘‘ The above prop- 


erty is owned and occupied by me.’’ As a matter of 
fact these words were inserted by the defendant's 


agent after plaintiff had informed him as to the par- 


ticular nature of his title and interest, which was a 
contract for the purchase of the land, and for which a 
deed was not demandable at the time the fire occurred. 
It was held that the knowledge of the agent was the 
knowledge of his concern, and that the insurers were 


| estopped to defend on the ground that the interest 





was misstated. In Insurance Co. v. Bruner, 23 Penn. 
St. 50, the description and survey were made a part of 
the policy and a warranty on the part of the insured. 
and one of the conditions was that a false description 
should vitiate the policy. The application failed to 
disclose mortgages to the amount of $6,000 which were 
upon the property. It stated that the works were ope- 
rated by the proprietor, and lighted by closed lamps. 
The proof showed that an open light was used to light 
up with; that the works were not exclusively operated 
by the proprietor; but it was proved that the com- 
pany’s agent knew how the building was occupied, and 
knew of the mortgage; and it was held that the plain- 
tiff was entitled to recover. 

In Mutual Protection Co. v. Schell, 29 Penn. St. 31, 
insurer’s agent examined the premises, and wrote the 
description in the application, but nothing was said 
about an oven contained in the building. Held, that 
it would not avoid the policy if the material matter 
was open to view, or if the insurer’s agent had notice 
ofit. The same rule was held in Insurance Co. v. 
Cooper, 50 Penn. St. 331. In Insurance Co. v. Spencer, 
53 id. 353, the policy stated that *‘ the risk shall not be 
increased without the consent of insurers.”’ The 
insured did increase the risk by using it for the 
purpose of distilling whisky. It was held « question 
of fact for the jury whether the agent ought to have 
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known from the examination he made, or was told, 
that the premises would be used for distilling, and if 
he did know it, the company must be held to have 
taken the risk with theireyes open. In Insurance Co. 
v. Merritt, 47 Ala. 387, the application described the 
property as a frame steam saw-mill and machinery 
contained therein. Asamatter of fact there was a 
planing-machine in the building, which was a class of 
property for which a higher rate of premium would 
have been charged. The insurer pleaded that the pres- 
ence of the planing-machine was concealed. The plain- 
tifl replied that the application was written by the de- 
fendant’s agent after an inspection of the property. It 
was held that the replication was good. In Franklin 
v. Insurance Co., 42 Mo. 456, it was stipulated that the 
interest of the insured in the property must be an en- 
tire, unconditional and sole ownership. The company’s 
agent was informed that the insured was only a part 
owner, and that the property was incumbered. It was 
held that the company was estopped to set up the con- 
ditional interest asa defense to the action. In Insur- 
ance Co. v. Wright, 22 Ill. 462, it was stipulated that 
if the interest of the insured was other than absolute, 
the insurance should be void. The fact was that the 
absolute title was held by trustees for the use of his 
wife, which fact was not stated in the policy, but the 
particulars of the title were made known to the com- 
pany’sagent. It was held that the company was es- 
topped to contradict the description stated in the pol- 
icy. 

In Insurance Co. v. Garfield, 60 Ill. 124, it was stipu- 
lated that if the interest of the insured be less than a 
fee it must be stated in the policy. The insured stated 
that it was afee. The agent of the company knew that 
he had made a mortgage upon the premises to secure 
$10,000, and the policy was made payable to the mort- 
gagee. It was held that to permit the company to de- 
fend on that ground would countenance the perpetra- 
tion of agross fraud. The same rule is held in Insur- 
ance Co. v. Nelson, 65 Ill. 415; Insurance Co. v. 
Shipman, 77 id. 189. In McBride v. Insurance Co., 30 
Wis. 562, the application was filled up by the com- 
pany’s agent, stating the title to be in the plaintiff. It 
was held thatif the agent was informed in regard to 
the title, and he inserted in the application an untruth 
in respect to it, the misrepresentation would not affect 
the plaintiff's right to recover; and in Winans vy. In- 
surance Co., 38 Wis. 342, where the insurer was pro- 
hibited, among other things, from using gasoline 
within the insured building, except by writing in- 
dorsed on the policy, it was proved that the agent con- 
sented that the premises might be lighted with gaso- 
line untila change in the manner of lighting could be 
effected. The premises were consumed by fire before 
the change was made. It was held to be settled lawin 
that State that an agent of an insurance company, au- 
thorized to take risks and issue policies against fire, 
may waive by parol any conditions in the policies is- 
sued by him. The agent who has power to accept ap- 
plications and issue policies, but who, with knowledge 
of the facts fails to state them correctly, binds the 
company to the misdescriptions made by him; and 
although the statements made in the application were 
untrue, yet if the insurer was informed of and knew 
the truth, and after such knowledge reccived the ap- 
plication and premium and issued the policy, he must 
be held liable, and the knowledge of the agent is 
the knowledge of the insurer. Miller v. Insur- 
ance Co., 31 Towa, 216; Ayers v. Insurance Co., 
21 id. 185. In Insurance Co. v. Hall, 12 Mich. 202, 
the policy prohibited keeping gunpowder with- 
out permission written upon the policy. It was 
held if the agent who issued the policy knew that gun- 
powder was kept, and tu be kept, the contract was 
valid, whether permission was indorsed or not, not- 





withstanding the printed condition in the contract 
showing the agent’s authority was limited, for the 
company must be regarded as having known that gun- 
powder was and would be kept; the knowledge of the 
agent being the knowledge of the principal. It would 
be a fraud to permit him to issuea policy which they 
intended to treat as void if loss occurred. In Insurance 
Co. y. Olmstead, 21 Mich. 246, the application was re- 
quired to state what, if any, incumbrances were upon 
the property insured and the amount. There were 
two mortgages upon it. The company's agent admit- 
ted that he knew of the mortgages when he drew up 
the application. The application was made part of the 
contract, and the answers were expressly made war- 
ranties. It was held that the failure to disclose the 
mortgages was to be attributed either to the agent’s 
ignorance, negligence or fraudulent pretense; he was 
giving anindemnity when he knew he was giving none, 
and that it was fraud on the insured to take the pre- 
mium; hence the insurers were estopped on that 
ground. The same rule was laid down in Insurance 
Co. v. Lewis, 30 Mich. 41; Hall v. Insurance Co. 
(Mich.), 51 N. W. Rep. 524: Haire v. Insurance Co. 
(Mich.), 53 id. 628. 

In commenting on this subject, in Insurance Co. v. 
Olmstead, supra, Mr. Justice Cooley, says: “It is true 
that in this case the paper in question was drawn by 
anagent, bat we do notthink that in a legal point of 
view the rights of the parties are any different from 
what they would be had the agent himself been the in- 
surer. The insurance business of the world is done 
through agents almost exclusively, and the maxim qui 
facit per aliun facit per se applies with special force to 
their acts. These agents assume to have, and generaily 
do have,much more intimate knowledge of the business 
than those with whom they deal, * * * and when 
an agent, who at the time and place is the sole repre- 
sentative of the principal, assumes to know what infor- 
mation the principal requires, and after being fur- 
nished with all the facts, drafts the paper, which he 
declares satisfactory, induces the other party to sign 
it, receives and retains the insurance money, and then 
delivers a contract which the other party is led to be- 
lieve, and has aright to believe, gives him the indem- 
nity for which he paid his money, we do not think the 
insurer can be heard in repudiation of the indemnity, 
on the ground of his agent’s unskillfulness, careless- 
ness or fraud. If this can be done, it is easy to see that 
the community is at the mercy of the insurance 
agents, who will have little difficulty, in a large pro- 
portion of the cases, in giving a worthless policy for 
the money they receive.” 

Act 149 of the Session Laws of 1881, which is an act 
to provide for a standard form of a fire insurance pol- 
icy, was evidently intended by the Legislature to pre- 
ventsome of the abuses complained of by Mr. Justice 
Cooley, for it is expressly stated in the act that the 
form of policy contemplated by it was for the purpose, 
among other things, of ‘‘ securing fairness and equity 
between the insurers and insured,’ and for the 
“avoidance of condition s, the violation of which by 
the assured would, without being prejudicial to the 
insurer, render the policy void, or voidable at the op- 
tion of the insurer.”’ If the end sought for by the Leg- 
islature has not been accomplished it is no fault of the 
act. It is certain however that it was not thought de- 
sirable that the insurer should be furnished with any 
more avenues for the avoidance of its policies than 
had already been recognized by the courts, when deal- 
ing with the forfeiture clauses usually contained in poli- 
cies of insurance. No different rule should be adopted 
in this class of cases than is in others, and the same 
rules in relation to estoppel and waiver should be ap- 
plied. In this case the agent of the company knew the 
exact amount of continuous clear space kept and to be 
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kept by the plaintiff, and decided that such clear space, 
in consideration of the situation of the property and 
its surroundings, was equivalent to one hundred and 
fifty feet, as ordinarily understood by insurance men. 
He wrote the distance in the policy himself. He took 
the plaintiffs money for a supposable valid insurance, 
and led him to believe it was such. He knew that no 
changé was made by the plaintiff to increase the actual 
amount of continuous clear space after the policy was 
issued, and that it was not expected by either party 
that he should do so. Yet knowing these facts, 
no steps were taken by him to cancel the policy or to 
refund the money obtained from plaintiff on account 
of it. The benefits of the transaction were all retained 
by the defendant so long as no liability was impend- 
ing, and it was not until after the loss occurred that a 
forfeiture was claimed by it. Toallow this to be done 
under these circumstances would be to permit a person 
to keep silent when he should speak, and to enable 
him to reap the benefit of his own wrong-doing after 
having himself led his victim into a trap. 

It must be held that the defendant is estopped from 
avoiding the policy for the reasons claimed by it. The 
judgment should be affirmed with costs. 


McGrath, C. J., and Lona, J., concurred with Du- 
RAND, J. 


GRANT, J., dissenting, said: When a principal has 
received a contract, made in his name by his agent, 
which on its face has but one meaning, such contract 
cannot be changed oravoided by showing a custom of 
business prior tothe contract, and leaving a jury or 
court to infer that something else was meant. This 
case is, in my judgment, clearly ruled by Michigan 
Shingle Co. vy. London & Laneashire Fire Ins. Co., 51 
N. W. Rep. 1111. 

Itis the duty of courts to interpret contracts, not to 
make them. When the language is susceptible of but 
one meaning, courts have no right to say that the par- 
ties meant something else. This is not a case where 
the insured disclosed his title to the agent of the in- 
surer, and the agent neglected to disclose it to his 
principal, as was the case in Rowley y. Insurance Co., 
*42 N. Y. 557; Hodgkins v. Insurance Co., 34 Barb. 
213; Franklin v. Insurance Co., 42 Mo. 456; Insurance 
Co. v. Wright, 22 Ill. 462; Insurance (o. v. Garfield, 60 
id. 124; Insurance Co. v. Olmstead, 21 Mich. 246; Me- 
Bride v. Insurance Co., 30 Wis. 562; nor the failure of 
the agent of the insurer, who wrote the application and 
took the risk, toinsert in it that a planing-mill was 
used in the mill, as was the case in Insurance Co. vy. 
Merritt, 47 Ala. 387; nor of the parol waiver of a con- 
dition in the policy by the agent till a change could be 
made to correspond with its terms, as in Winans v. In- 
surance Co., 38 Wis. 342; nor where the insured was 
induced by the agent to believe that he could keep 
gunpowder, which was prohibited by the policy, as in- 
surance Co. v. Hall, 12 Mich. 213. These cases, and 
many like them, are based upon the fact that there is 
adifference between the representations in the policy 
and the actual facts existing at the time, or that there 
was an express waiver by the agent of a condition in 
the policy. Inthe present case there was no misrep- 
resentation, no misunderstanding, no statement made 
to induce the assured to believe that his contract 
meant other than it read, or that it would be relieved 
from the fail performance of its provisions. Plaintiff's 
warranty was not that a certain state of facts existed, 
but that a certain state of facts should exist in futuro. 
If it did not desire such a contract it should have de- 
clined to make it. It cannot now be heard to say to 
the defendant: *‘ You knew that I did not intend to 
keep my warranty, and therefore are estopped to say 
that [ did not keep my contract.” 


MontTeGomeky, J., concurred with GRANT, J. 





STATUTE OF FRAU DS—NOTE OR MEMORAN- 
DUM IN WRITING—RECITAL IN WILL. 
ENGLISH COURT OF APPEAL, NOY. 11, 1892. 

Re Horie. Hoye v. Hoyrue.* 

A testator had in his life-time orally promised to guarantee 
payment of debts due from his son to a certain firm. The 
testator recited this fact in his will and codicil. Held, that 
the recital in the will was a sufficient ‘‘ note or memoran- 
dum in writing” of the agreement within the meaning of 
the statute of frauds, and that the testator’s estate was 
liable. 


Renshaw, Q. C., and Harry Greenwood, for appel- 
lants. 


Warmington, Q. C., and Warrington, for respond- 
ents. 


Linpiey, L. J. This is a curious case and gives 
rise to an argument on the statute of frauds. The tes- 
tator, Hoyle, the father, carried on the business of a 
solicitor in partnership with a gentleman named Ship- 
ley and with his son, Theodore Hoyle. The testator, 
who was the senior partner in the firm, bad another 
son, Savile Hoyle, who became indebted to the testa- 
tor’s firm, and Savile Hoyle, not being in a position to 
pay his debts, a verbal arrangement was come to that 
Savile should place certain mortgages in the hands of 
the father, and that the father should guarantee the 
firm against Savile’s indebtedness. The father being 
now dead, the surviving partners claim the benefit of 
that guaranty. The executors of the father dispute 
the claim on the ground that this was a promise to 
answer the indebtedness of another, of which there 
ought to be some evidence in writing, and that no suf- 
ficient memorandum or note of it has been made in 
writing to satisfy the statute of frauds. I will read 
section 4 of that statute: ‘“‘ No action shall be brought 
whereby to charge the defendant upon any special 
promise to answer for the debt, default or miscarriage 
of another person unless the agreement upon which 
such action shall be brought, or some memorandum or 
note thereof, shall be in writing and signed by the 
party to be charged therewith, or some other person 
thereunto by him lawfully authorized.’’ That section 
has been discussed and considered from tie reign of 
Charles Il down to the present time, and some points 
as to its construction are now settled. In Leroux v. 
Brown, 12 C. B. 801, it was decided that this fourth 
section does not affect the validity of a contract, but 
only affects the proof of the contract. Another pgint 
was settled by Sievewright v. Archibald, 17 Q. B. 103, 
which shows that the contract sued upon, or some 
note or memorandum thereof, must exist at the time 
when the action is brought. As the statute affects 
only the mode of proof, this rule must be regarded as 
anomalous, but it is due to the peculiar wording of the 
statute. Bearing in mind these two points, there is 
this further point to be considered. The section as- 
sumes the existence of such a coutract that if it were 
in writing an action could be brought upon it. Sup- 
pose the contract sued upon bere were in writing, 
could an action be brought upon it at law? I think 
not. If it is understood as a promise to be answerable 
to the firm for the debt of Savile Hoyle, no action 
could be brought upon it, for an action cannot be 
brought on a promise by a man to himself and two 
others. I am disposed to think that this was a promise 
made to the other partners to indemnify them against 
any loss arising from Savile Hoyle not paying his debt, 
and that it does not fall within the statute. What we 
know about the matter is contained in an affidavit of 
Mr. Shipley, and also in that of a Mr. Warburton. 
Mr. Shipley says: ‘‘ Ultimately. in the year 1879, the 
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suid Savile Richard Hoyle admitted that he was largely 
indebted to our said firms as well as to the testator, 
although the exact amount of his indebtedness to our 
said firms was not ascertained, and it was arranged 
that he should execute and give to the testator a mort- 
gage or mortgages upon certain policies of assurance 
and other properties to secure the amounts due from 
him to the testator and our said firms, and that the 
testator should guarantee to our said firms whatever 
balance might ultimately be found due from the said 
Savile Richard Hoyle to them respectively. Pursuant 
to this arrangement the amount then owing to the tes- 
tator from the said Savile Richard Hoyle was ascer- 
tained and found to amount to £2,200, and the said 
Savile Richard Hoyle executed and gave to the testa- 
tor the mortgages dated respectively * * * and 
the testator thereupon agreed to guarantee to our said 
firms such balances as aforesaid.’? Upon those affidavits 
the exact nature of the transaction is a little ambigu- 
ous, but I do not think they disclose such a contract as 
would be within the statute of frauds. But besides 
these affidavits we may refer to the will of J. T. Hoyle 
(the father), which contains a great deal of informa- 
tion about this contract. The appellants say, assum- 
ing this contract to be within the statute, that the will 
contains a sufficient memorandum of it. The respond- 
ents say that arecital ina will of acontract is nota 
note or memorandum thereof within the statute of 
frauds. I cannot accede to that argument. Whether 
one looks at the matter from the point of view of 
principle, or whether one scans the words of the stat- 
ute, it appears to me to be equally untenable. The ob- 
ject of the act was to prevent perjury, the mischief 
arising from trusting to oral evidence to prove the 
terms of an alleged verbal agreement. That is fully 
explained in the case of Welford v. Beazely, 3 Atk. 
503, and Barkworth v. Young, 4 Drew. 1. That being 
the principle on which the statute proceeds, why 
should not any written instrument which is signed by 
the testator be suflicient for the purpose of evidence? 
I think that any thing which is signed by the person 
to be charged is sufficient. If we look into the decided 
cases we find that the idea of the contract need not be 
present to the man’s mind. Affidavits sworn for 
another purpose have been held suflicient, and so have 
all kinds of other documents, and I cannot see why a 
will, which is a very formal document, should not con- 
tain a memorandum of a contract. The fourteenth 
paragraph of the will is all important, though it is no 
doubt true, as Mr. Warrington says, that the recital 
was put in with reference to the provisions to be made 
by the will. That paragraph is as follows: ‘ Provided 
always, and inasmuch as my son, Savile Richard Hoyle, 
is indebted to me separately, and also to me and the 
said Joseph Aynsley Davidson Shipley, and also to 
the respective firms of Hoyle & Shipley, and Hoyle, 
Shipley & Hoyle, in divers sums of money for loans 
or otherwise, and may become further indebted, and 
inasmuch also as I have guaranteed the said J. A. D. 
Shipley and the said respective firms against loss in re- 
spect of the same debts, I direct ‘that the aggregate 
amount, inclusive of interest, in which he shall be in- 
debted at my death, either to me alone or to me along 
with the said J. A. D. Shipley, or my partners in the 
said respective firms, shall, after realizing any securi- 
ties which may be held on his property, be brought 
into hotchpot in ascertaining the amount or value of 
the share to be held upon trust for his wife and chil- 
dren under the fifth clause, and that the said Savile 
tichard Hoyle shall stand released from all personal 
liability for or in respect of the said debts. I direct 
that in computing the aggregate amount in which my 
said son shall at my death be indebted as aforesaid, 
interest after the rate of five per cent per annum on the 
amount or balance for the time being owing on the 








footing of yearly rents, shall be included. And further, 
that the £400 which I advanced him on his marriage to 
buy furniture, or any other sum which | may hereafter 
advance to him, shall be considered as a debt or debts. 
And 1 expressly declare that in computing as afore- 
said any debts barred by the statute of limitations 
shall be included.’’ And ina codicil, dated the 3Ist 
August, 1881, the testator says: ‘* 1 confirm the guaran- 
ties mentioned in the said fourteenth and eighteenth 
clauses of my will.” There is as piain an admission as 
possible by the testator that he had guaranteed the 
firm against loss. That is amply sufficient to take the 
case out of the statute, assuming that it falls within it, 
though for the reasons I have given I do not think that 
it does. Quacumque via the appellants are right, and 
the appeal must be allowed. 


Bowen, L. J. Lalso think that this appeal must be 
allowed. I think both points which have been dis- 
cussed must be decided in favor of the appellants. In 
the first place I think this was an original promise by 
the promisor, and is not a guaranty of a debt within 
the statute of frauds; and secondly, assuming that it 
is within that statute, I think the recital in the will is 
a sufficient memorandum of the agreement to satisfy 
the statute. First, is this a contract within the stat- 
ute? In order to bring it within the statute the re- 
spondents must read it as an agreement by the testator 
to this effect: *‘[ promise the firm of which I ama 
member that if my son does not pay to the firm what 
is due from him, L will pay that amount to the firm.” 
Such a promise is unintelligible as a matter of law, and 
as a matter of business. How can a man make a 
promise to himself and two other persons? A promise 
is only binding which is made to other people. What 
the testator really did was to promise his partners that 
he would make good to the funds of the firm whatever 
might be found due from the son, and that he would 
indemnify the partners against any diminution of the 
funds of the firm occasioned, first, by the son not pay- 
ing his debt, and secondly, by the father not paying it 
for him. As [ understand it, that is an original 
promise to indemnify, and is not a promise to guaran- 
tee the debt of another, and therefore is not within 
the statute. Secondly, if this was a guaranty within 
the statute, in my opinion there is a sufficient memo- 
randum and note thereof in the will to satisfy that 
statute. If is pointed out again and again in cases 
from the seventeenth century down to Gibson v. Hol- 
land, 13 L. T. Rep. (N. 8.) 2938; L. R., 1 C. P. 1, and 
Lueas v. Dixon, 22 Q. B. Div. 357, and one would have 
thought it was settled, that the point to be considered 
under this section is not as to the contract itself, but 
as to the sufficiency of the evidence of the contract. 
The court is not in quest of intention, but of evidence 
under the hand of one of the parties to the contract 
that he is a party to the contract. That evidence may 
be got from any place, and whether the party intended 
it as such or not is not important, or Bailey v. Sweet- 
ing, 9 C. B. (N. 3.) 843, would not have been decided 
as it was. Whether it is a letter to an agent or a letter 
toafriend is unimportant, provided it is signed and 
contains the terms of the contract. A will is not only 
a document signed by a person against whom evidence 
is sought, but it is adocument signed in a most solemn 
way. In my opinion the will satisfies the statute of 
frauds, if it is necessary that the statute should be sat- 
isfied. 


Smitu, L. J. The first point is whether this con- 
tract is within section 4 of the statute of frauds. 
The second is, whether there is a_ sufficient note 
or memorandum of the contract. With reference 
to the first point [ do not differ from my learned 
brethren; but in the view which I take of this case it 
is not necessary to decide it, as I have formed a very 








176 





THE ALBANY LAW JOURNAL. 





clear opinion upon the second point, and I will only 
say that this contract appears to me to be very near 
the border line. But assuming that it is within the 
statute of frauds, the question arises whether the will 
is a sufficient memorandum. It is settled by the cases 
of Laythorpe v. Bryant, 2 Bing. N. C. 735, and Leroux 
v. Brown, ubi supra, that this section does not apply 
to the contract, but only to the evidence of the con- 
tract. In this case, if it were not for section 4 of the 
statute, parol evidence would be admissible, but by 
the statute there must be some note or memorandum. 
It is said that this will is not a sufficient note or 
memorandum. But «letter written to a third party 
is sufficient. Gibson v. Holland, whi supra. Also an 
affidavit in answer to an application under order 14 
was, in Lucas v. Dixon, wbi supra, held to be suf- 
ficient; and I should say that a note in a man’s diary, 
if he signed it, would be sufficient. The question is 
not with what intent the document was signed; but 
whether it is de facto signed by the party to be charged. 
Here there is a recital in the will in which the testator 
recites the fact that he has entered into this agree- 
ment. Why should a will not be a sufficient memo- 
randum? The contents of the recital are amply suf- 
ficient evidence of the terms of the contract, and that 
being so, the recital is a sufficient memorandum. 
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NEW YORK COURT OF APPEALS AB- 
STRACTS. 

APPEAL—REVIEW.—A refusal by atrial judge to find 
asa fact that certain premises were specially benefited 
by the existence of an elevated railway station near 
the premises will not be disturbed on appeal where the 
proof from which this fact is to be inferred may give 
rise to a contrary inference. Dec. 20, 1892. Cohn v. 
Manhattan Ry. Co. Opinion by Finch, J. 


ASSOCIATED PRESS—RIGHTS OF MEMBERS—PUBLICA- 
TION OF UTHER DISPATCHES — RESTRAINT — CONSTITU- 
TIONAL LAW.—(1) Although the United Press Associ- 
ation obtains news directly through its own agents 
from various parts of the world, while the Associ- 
ated Press of New York obtains news from its own 
agents only in New York, and from other parts of the 
world through contracts with other agencies, the 
former must be deemed to cover ‘‘a like territory,” 
and to have been organized for “a like purpose’? with 
the latter, within a by-law of the latter forbidding any 
of its members to receive and publish the dispatches 
of any association so circumstanced. (2) Such a by-law 
is not unreasonable, or in restraint of trade, nor un- 
reasonably restrict the liberty of speech and of the 
press. Wedo not think the by-law improperly tends 
to restrain trade, assuming that the business of collect- 
ing and distributing news would come within the defi- 
nition of a trade. The latest decisions of courts in this 
country and in England show a strong tendency to 
very greatly circumscribe and narrow the doctrine of 
avoiding contracts in restraint of trade. The courts 
do not go to the length of saying that contracts which 
they now would say are in restraint of trade are never- 
theless valid contracts, and to be enforced. They do 
however now hold many contracts not open to the ob- 
jection that they are in restraint of trade, which a few 
years back would have been avoided on that sole 
ground, both here and in England. The cases in this 
court which are the latest manifestations of the turn 
in the tide are cited in the opinion in this case at Gen- 
eral Term, and are Match Co. v. Roeber, 106 N. Y. 473, 
Hodge v. Sloan, 107 id. 244, Leslie v. Lorillard, 110 id. 
519. So that when we agree that a by-law which is in 
restraint of trade is void, we are still brought back to 
the question, what is a “restraint of trade,’ in the 
modern definition of that term. The authority to 





make by-laws must also be limited by the scope and 
purpose of the association. I think this by-law is thus 
limited, and that it is not in “restraint of trade,” as 
the courts now interpret that pbrase. Some of the 
grounds showing the reasonableness of the by-law are 
well and clearly set forth in the opinion delivered by 
the learned judge at the General Term. Here are a 
number of persons who are owners of or interested in 
various newspapers in the State outside of the city of 
New York. They enter into business relations with 
each other, to a certain extent, through the form of an 
organization known as a “corporation,” and for the 
purpose, among others, of collecting and supplying 
themselves with telegraphic news. The greater the 
number belonging to the organization the larger will 
be its income, and the greater amount it will be able 
to spend for making the collection of news, and the 
more efficient and valuable such collection will be. To 
suppress competition in such chosen field among them. 
selves, and to thus enhance the value of the property 
and the convenieuces arising from the extended use of 
the means and opportunities of the association, it 
would seem most appropriate to provide that the 
members of such association should not take news 
from any other. The division of the business among 
two or more associations tends directly toward the 
making of the membership in each less valuable than 
it otherwise would be, and the membership being less 
valuable, the association itself would tend to decrease 
in members, and to grow less efficient in service, and 
less capable of fulfilling promptly one of the great ob- 
jects of its existence — the procuring and supplying of 
news to its members. Thus a by-law of the nature 
complained of would have a tendency to strengthen 
the association, and to render it more capable of filling 
the duty it was incorporated to perform. A business 
partnership could provide that none of its members 
should attend to any business other than that of the 
partnership, and that each partner who came in must 
agree not to do any other business, and must give up 
all such business as he had theretofore done. Such an 
agreement would not be in restraint of trade, although 
its direct effect might be to restrain to some extent 
the trade which had been done. It seems to me this 
by-law is a natural and reasonable restraint upon the 
members of the association, appropriately regulating 
their conduct as members thereof with respect to the 
business which the association was specially organized 
and incorporated to transact. Its success must greatly 
depend upon the number of its members, and that, in 
its turn, must depend upon the efficiency, reliability 
and promptness with which it collects and distributes 
its pews. This by-law, I think, plainly tends to aid 
the association in the accomplishment of this object. 
In what way the liberty of the press is in the least de- 
gree restricted by such by-law I am unable to see. 
The constitutional provision regarding the liberty of 
speech and of the press has nothing whatever to do 
with such a provision, and no argument can make it 
plainer than does the reading of the constitutional 
provision itself. Jan. 17, 1893. Matthews v. Associ- 
ated Press of State of New York. Bleistein v. Same. 
Opinion by Peckham, J. 15 N. Y. Supp. 887, affirmed. 


ATTORNEY'S FEES — LIEN.—(1l) Where an attorney 
prosecuting certain actions employed plaintiff to assist 
him under an agreement by which plaintiff was to re- 
ceive compensation only in case of recovery, such 
agreement gives plaintiff an equitable lien on the 
amount received for such services. Williams v. Inger- 
soll, 89 N. Y. 508; Fairbanks v. Sargent, 104 id. 108; 
Boyle v. Boyle, 106 id. 654; and Chester v. Jumel, 125 
id. 237, followed. (2) Where plaintiff, who has been 
employed by an attorney to assist as counsel in the 
prosecution of certain actions, recovers judgment, in an 
action for his fees, in which the attorney and their 
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clients are parties defendant, for an amount agreed 
upon by plaintiff and the attorney as compensation, 
this judgment will be reversed, in the absence of evi- 
dence as to the value of plaintitl’s services; the agree- 
ment between plaintiff and the attorney for plaintifl’s 
compensation not being binding on their clients. Jan. 
17, 1893. Harwood v. La Grange. Opinion by Earl, J. 


CARRIERS—CONNECTING LINES-—LIABILITY FOR—AD- 
vances.— Defendant, a steamship company, was one 
of aline of connecting carriers engaged in transport- 
ing cotton from Texas to Liverpool, and plaintiff, as 
the last of the line of connecting land carriers, had 
paid all charges on a consignment of cotton, and 
placed it on a wharf preparatory to delivery to defend- 
ant, but before delivery the cotton was burned. Held, 
in an action by plaintiff to recover for freight charges 
advanced by it and its own charges, that where the 
steamship companies never engaged to become liable 
for the land charges until the goods had been laden on 
the vessels, and there was evidence of such usage or 


custom, plaintiff was not entitled to recover, and the | 


court properly refused to submit such question to the 
jury. Jan. 17, 18938. New York, L. E. & W. R. Co. 
(Limited) v. National Steamship Co. Opinion by May- 
nard, J. 17 N. Y. Supp. 28, affirmed. 


DAMAGES—RIPARIAN RIGHTS—OBSTRUCTING ACCESS 
TO WATER.— In an action against a railroad company 
by riparian owners for damages to their uplands, 
caused by the construction of defendant’s roadbed 
across plaintiffs’ water front, thereby cutting off their 
uecess to the river, plaintiffs may show that the lands 
were in condition for use as a brickyard but for the 
obstruction complained of, and that tenants were 
ready to lease it for that purpose, provided access to 
the river could be obtained; and plaintiffs’ measure of 
damages is the difference between the usable or rental 
value of the land with the obstruction and such value 
without obstruction. This case has been here once be- 
fore, and is reported in 133 N. Y. 79. The case is now 
before us ina totally different aspect. The plaintiffs 
offered to show substantially that the land was in con- 
dition to lease for « brickyard during this time, except- 
ing for the existence of this obstruction wrongfully 
placed by the defendant, which precluded access to 
and from the river, and that it was the custom for the 
lessee to furnish the improvements upon ths property 
necessary to conduct the brickmaking business. The 
plaintiffs also offered to show there were persons ready 
and willing to take a lease of the land just as it stood, 
and in the exact condition it remained in, during the 
time prior to the commencement of the action, pro- 
vided access could be had from the land to the river 
front; and that plaintiffs sought defendant's permis- 
sion to allow the lessee to obtain this access to the 
river, and that it was refused. It seems to us this evi- 
dence was proper. The land was ready for use us a 
brickyard, tenants were ready to lease it for that pur- 
pose, provided access could be obtained to the river, 
and this access was wrongfully obstructed by the de- 
fendant, and it refused to remove it or permit such ac- 
cess to be had. Why should such evidence not be al- 
owed? And if it appeared that the rental value of 
the land for such a purpose was in excess of that which 
could be obtained for its use for other purposes, we 
think, within all equitable rules, the defendant should 
pay that difference, which was caused directly by its 
own wrongful act. This is not speculation any more 
than every thing can be called speculation regarding 
what has not in truth taken place. The defendant did 
not in fact take the lease, but he was ready to, as the 
proof showed, if only this wrongful obstruction were 
removed, and the obstruction was the illegal act of the 
defendant. Thus the failure to take the lease was the 


direct and immediate result of that act which was ! 











wrongful on the part of the defendant, and which it 
ought to be held responsible for. The rule as enforced 
by the trial court is, as it seems to us, exceedingly un- 
just. Although the land may have been entirely fit to 
be used fora brickyard but for this one difficulty, and 
though its use for that purpose might be very valuable, 
yet because of the obstruction, although wrongfully 
placed there by defendant, it cannot be so used, and 
the value of the land for the use it was actually put to 
may not have been in the slightest degree diminished 
by this obstruction, therefore, according to the rule 
laid down by the trial court, the plaintiffs would have 
proved no damage, and hence would be dismissed with 
the nominal verdict of six cents. This cannot be the 
law, and we are confident no principle has been laid 
down by this court which leads to such great hardship 
and injustice. Jan. 17, 1893. Rumsey v. New York 
& N. E.R. Co. Opinion by Peckham, J. 

GIFT—DELIVERY—EVIDENCE.— A father deposited 
money ina savings bank to the credit of his infant 
There was evidence that he intended it as a gift. 
The father retained the pass-book, which, under the 
bank’s rules, gave him exclusive authority over the ac- 
count. The son died sixteen years after majority, 
without having received the money or having had the 
pass-book. The son had a separate account in the 
same bank, which he closed up before his death. 
About ten years after the father made the deposit the 
son gave him a writing acknowledging that he had re- 
ceived a sum named ‘in full of all dues, debts and de- 
mands to date.’’ The son’s widow did nothing toward 
recovering this deposit for two years after her hus- 
band’s death, nor until the father had died, and the 
inference from the evidence was strong that neither 
the son nor his wife knew of the deposit. Held, that 
the delivery and acceptance necessary for a perfected 
gift were not proved. Jan. 17, 1893. Beaver v. Beaver. 
Opinion by Gray, J. IL N. Y. Supp. 476, reversed. 
Reported on former appeal, 117 N. Y. 421. 

INDIGENT SOLDIERS—RELIEF BY TOWN OR CITY—DE- 
TERMINATION OF NECESSITY FOR—EFFECT OF.— Laws 
1888, chapter 261, section 1, provides that for the relief 
of indigent soldiers and marines, and the families of 
those deceased, the proper auditing board of the city 
or town where they reside ‘shall provide such sum or 
sums of money as may be necessary, to be drawn upon 
by the commander and quartermaster’’ of any G. A. 
R. post in said city or town, upon the recommendation 
of the relief committee of said post, ‘in the same man- 
ner as is now provided by law for the relief of the 
poor.’ Held, that when the common council of a city 
have acted on an application for aid under the section, 
and determined that such aid is not necessary, such 
determination is final. Jan. 17, 1893. People, ex rel. 
Cramond, v. Common Council and Chamberlain of City 
of Rome. Opinion by Earl, J. Maynard, J., dissent- 
ing. 20 N. Y. Supp. 225, reversed. 


son. 


INSURANCE—CONDITION —WAIVER.— A policy of in- 
surance provided that it should be void if the insured 
should procure other insurance on the property, and 
that no officer or agent could waive such condition ex- 
cept by indorsement on the policy. The insured, hav- 
ing obtained other insurance, informed the agent who 
had issued the policy to him, and the latter said that 
he would ‘‘attend to il,” but failed to do so. ‘The in- 
sured did not then have the policy with him, nor did 
he afterward apply to the agent for the written consent 
to the other insurance required by the policy. Held, 
that the agent’s promise did not constitute a waiver of 
the conditions nor affect the right of the company to 
insist on a forfeiture. At most the language of the 
agent amounted to nothing more than his personal 
promise to do something in the future, and neither he 
nor the company could be held to be in default, with 
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respect to such promise, until the plaintiff had presented 
the policy to him, and requested him to make the in- 
dorsement. Incase of «a refusal to do what he had 
promised to do it may be that the plaintiff's reliance 
upon the promise, and any changed condition of the 
parties with respect to the new insurance in conse- 
quence, would be sufficient to induce a court of equity 
to compel performance. But as the case stands upon 
the record it is difficult to apply the doctrine of estop- 
pel. There was no statement of an existing fact upon 
which the plaintiff relied to his prejudice, and which 
it would be inequitable to permit the other party to 
deny. Grant that there was a promise by the agent to 
make the indorsement on the policy, still the plaintiff 
never presented the policy to him, or asked him to 
make it. Until then it could not be said that the 
agent refused to carry out the promise. It is not de- 
nied on the part of the defendant that the agent had 
power to indorse the consent on the policy, and his 
promise to do it was within the fair scope of his pow- 
ers. But the act which was necessary to continue the 
policy in force was never performed, and the conversa- 
tion between the plaintiff and the agent imputed noth- 
ing more than an understanding that at some future 
time the plaintiff would produce the policy, and the 
agent would make the necessary indorsement. If the 
plaintiff understood by what was said that the agent 
would at some time seek him out, and give the writ- 
ten consent in the manner required, the company 
would not be responsible for the neglect of the agent 
in that respect. 1t is seldom that any difficulty would 
arise with respect to such conditions in a policy of in- 
surance if the policy-holder would exercise that rea- 
sonable vigilance and intelligence which the law exacts 
of all parties in the performance of contracts. Jan. 17, 
1893. Baumgartel v. Providence Washington Insurance 


Co. of Providence. Opinion by O’Brien, J. 15 N. Y. 
Supp. 573, reversed. 
sneieimailapiamaaaaiaiian 
MARRIAGE CEREMONIES AND CERTIFI- 
CATES. 


rT. statutes of New York confer upon a number of 

judicial officers and magistrates authority to per- 
form the ceremony of marriage. ‘To this class of offi- 
cials the public certainly ought to be able to look with 
reasonable certainty, for such an exercise of the func- 
tions of office in this important branch of their duties 
as to give the acts performed by them all the authen- 
ticity which the law desires them to have, and all the 
incidental value which the statutes confer upon those 
acts when adequately performed. 

But the statutes also confer authority to solemnize 
marriages upon every minister and priest of a religious 
denomination, and by far the greater proportion of the 
marriages in this State are of course solemnized by 
these. The secular statutes are not readily accessible 
to this latter class of the agents of the law, to whom by 
reason of the larger proportion of this duty devolving 
on them, they are the most essential, and the informa- 
tion at hand in cases of need is usually most unsatis- 
factory, frequently, if not ordinarily, unreliable and 
misleading. 

I have observed therefore with much satisfaction 
that in the recently published book of forms for law- 
yers and business men, and for the use of the general 
public, by Mr. William Lansing, of Albany, this sub- 
ject of marriage and marriage certificates has been 
considered and illustrated with completeness and ac- 
curacy. The form of marriage certificate contained in 
the book will be found not only sufficient to entitle it 
to be recognized and received as evidence in the courts 
and for all the purposes to which a properly-drawn and 
executed certificate is entitled under the statute, but 
also an excellent guide to the official upon whom the 





duty of performing a marriage ceremony may be in- 
cumbent. 

For the benetit of those of our readers who may be 
interested in this subject, either oras contracting par- 
ties, Lappend Mr. Lansing’s form of certificate, and 
commend it to the consideration of the public: 

No, 804. 
Form oF MARRIAGE CERTIFICATE. 
N.Y. R.S., part 2, chap. 8, art. 1, tit. 1, § 13.) 
Strate of New York, | 
County, \ 

I hereby certify that on the - day of ,A.D.1 . 
at the (city) of ,»in the county aforesaid, I, A. B., a 
minister of the ——— church (or the mayor of , ete.), 
joined in marriage N. M. of the ——— of —,in the State 
of ——, and F. R. of the of ———,, in the State of ; 
and that the said N. M. and F. R. did then and there declare 
that they took each other as husband and wife, and that 
there were present as attesting witnesses of such marriage 
C. D., of, ete., and E. F., of, ete. 

That said M. N. and F. R. were known to me [or, were 
satisfactorily proved to me, by their oaths (or, by the oath 
of I. B., of —-—, a person known to me)] to be the persons 
described in this certificate, and that they were of sufficient 
age to contract marriage, to-wit, said M. N. of the age of at 
least (eighteen) years, and said F. R. of the age of at least 
(sixteen) years. 

And I further certify that after due inquiry made, there 
appeared no lawful impediment tosuch marriage. 

Dated at —-- —, this - day of , A. D. 1——. 

A.B. 
Mayor of the city of ———. 
(or, Minister, etc.) 
READER. 


&8.? 
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CORRESPONDENCE. 
Music, MINntsTers AND MERINOS. 


Editor of the Albany Law Journal: 

Some years ago amemorial of a lady in a whaling 
port of Massachusetts stated “‘that she was an Oracle 
in law, politics and religion, and was consulted by 
many people on these subjects,” and one of her sage 
stories was given, viz.: “A young boat-steerer struck 
a huge, open-mouthed (black), right whale, rushing on 
to crush the boat and crew. He threw the harpoon 
successfully, but lost his balance, and fell overboard, 
and was swallowed by the fierce monster, and disap- 
peared forever.” A criticreplied: ‘ This was a fulse 
story about a right whale, as its gullet is only as large 
as a man’s wrist, oratrue story about a sperm whale, 
the gullet being sufficiently large to pass a man’s 
body.”’ 

Several articles inthe JourRNAL of January 14 indi- 
cate that you are regarded as an Oracle in marriage, 
music and Merino sheep. The one on page 21 assumes 
“ that the editor is a musical person—that there is a 
good deal of music in him, although it is of an un- 
utterable kind, and like Byron, he has sheathed his 
voice like a sword.” Holmes, who is at home in all 
subjects, has not forgotten you or your fate. Hesays: 
“The man who can sing, and does not sing, dies with 
all his music in him.” He prudently refrains from 
speculating on the future condition of such a man or 
of his music. 

The condition of the latteris like ‘‘ solidified atmos- 
pheric air,” the first authentic case of which is found 
in Munchausen’s (Travels, ete., pp. 45-46) postillion’s 
French horn, into which he blew many powerful blasts, 
but heard no sound, the notes having been frozen by 
the intense cold. He hung it up by the kitchen 
fire of the inn, and soon the tunes were phonographic- 
ally reproduced, forte staccato, to the astonishment of 
all around. May you never go through such an expe- 
rience, but utter your music betimes, ‘more majo- 
rum.’ Judge S. Sewall, 1700. 
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On page 22 you remark: “ Independent thinking in 
the pulpit is very apt to bring the thinker into un- 
pleasant relations with his parish.’ A clergyman of 
this class (sou of a minister, who wasason of thunder), 
in casting about for a sensational topic for a sermon, 
caught one already made notorious and threadbare by 
a Dr. A., of Massachusetts. As he proceeded in his 
discourse, he observed that bis congregation was un- 
usually attentive—yes, excited—and he was also, to 
such an extent that his discretion failed him, and in 
his improvement” he branched off to denounce all 
infertile marriages, and thus unawares concentrated 
the eyes of his hearers upon several most respectable 
couples of this class and members of the church in- 
cluded. 

Now, as President Andrews, of Brown University, 
has recently shown in a magazine article that there is 
one such case in seven, you can imagine the appearance 
of the congregation, and of the innocent, helpless vic- 
tims of the minister's folly. As you predict, another 
has his bishopric, and he is no longer a steward of the 
church. 

It is singular there should be such a parallel between 
the story about the whaleand that concerning the two 
distinguished chancellors, on page 40,0n whose fate 
Mr. Coudert and yourself, in ‘ crowner’s quest,’’ ren- 
dered such curious verdicts. Also that your corre- 
spondent, learned in law and history, should have been 
led incidentally to determine a side issue, viz., ‘* Who 
first introduced Merino sheep from Spain into this 
country?) Mr. Livingston was American minister in 
France from 1801 to 1804, when he resigned, and trav- 
elled in Europe, and returned home in 1805. 

In his ** Essay on Sheep’’ (1809, p.7) he writes: “I 
selected two puir (not **two, one of each sex’’—Corre- 
spondent) of the finest Merinos I could find in France 
—not Spain—and sent them over under the care of one 
of my servants. They arrived in the spring of 1802, 
and I believe were the first couples ever imported into 
the United States. I had the satisfaction to learn that 
Colonel Humphreys, some time afterward, introduced 
a much greater number direct from Spain, so that 1 
believed a foundation was laid for their perfect estab- 
lishment.” 

Livingston was never in Spain(?), and gives no date 
of his exportation, and was not likely to know that of 
Humphreys’. If we change alittle his words to “I 
had the satisfaction, some time afterward, to learn that 
Colonel Humphreys,” ete., it would express the truth, 
that he did not know the facts. Now let us hear Colo- 
nel Humphreys in ‘ Dissertation on the Breed of 
Sheep called Merino’? :* 

“Convinced that this race of sheep (of which, I be- 
lieve, not one had been brought to that country until 
the importation by myself) might be introduced with 
great benefit to our country, [ contracted with a per- 
son of the most respectable character to deliver to me 
at Lisbon one hundred—rams, 25; 75 ewes—from one 
to two years old. They were conducted with proper 
passports across the country of Portugal by three Span- 
ish shepherds, escorted by a small guard of Portuguese 
soldiers. 

“On the 10th day of April, 1802, they were embarked 
on the Tagus, on the ship Perseverance, of two hundred 
and fifty tons, Caleb Coggeshall, master. In about fifty 
days (June1 ?), 21 rams and 70 ewes, 9 having died, were 
landed at Derby, Conn., his residence, and where he 
established a factory of Merino cloth. The Merino 
sheep are called by Livingston and Humphreys ‘ trans- 
humantes,’ or in Spanish, tras-hu-man-tes (tras-oo- 
Mman-tay), or ‘travelling sheep,’ because in April 


*Miscellaneous writings of Colonel Humphreys, United 
States Minister to Portugal, 1791-97, and to Spain, 1797-1802. 
A letter to the trustees of the Massachusetts Agricultural So- 
ciety, August 28, 1802, p. 349. 





they are driven from the southern plains to the 
northern mountains for pasturage, at about six- 
teen miles a day, and back again in September. If we 
allow twenty days forthe drive and five days for rest, 
etc., at Lisbou—twenty-five—then they left Madrid 
March 16.”’ 

The question of ‘‘ priority” is before you and your 
learned correspondent, and it is hoped you will soon 
band down a decision. 

INQUIRER. 

Nore.—Aun incidental query arises here: *‘ Why did 
Colonel Humphreys send his flock by this route, via 
land and sea?”’ " 

Madrid is three hundred and twenty miles from the 
sea, and twenty-four hundred and fifty feet above it. 
Yet the learned Professor McMaster, in his ** History 
of the People of the United States since 1783,”’ informs 
his readers (vol. 1, pp. 204-205, 374), that ‘‘American 
seacaptains used to carry great cargoes of tobacco, 
corn and pitch to the port of Madrid,’ and (p. 51) ‘it 
was no uncommon occurrence when a vessel was nine, 
ten, eleven weeks, or even three months, on a voyage 
from Madrid to New York.” Reply: Colonel Hum- 
phreys had lived in Portugal and Spain eleven years, 
and was a practical business man, and knew too well 
the risk to trust his golden fleeces to this direct, all- 
sea voyage to New York. 

[Another query : Did Chancellor Livingston start 
his sheep at Hudson, N. Y.? There is a hill there, 
on the river, called ‘* Mount Merino,” because in 
old times it was a pasture for such sheep. —Eb. |] 


PROPOSED TAXATION OF DOMESTIC BUSINESS CORPO- 
RATIONS. : 
Editor of the Albany Law Journal: 

The bill presented to the Legislature by the counsel 
appointed by the governor to assist in the revision of 
our tax laws is exceedingly severe in its provisions re- 
lating to the taxation of domestic business corpora- 
tions. 

And as the proposed increase in taxation extends 
both to local and to State affairs, and if sanctioned by 
the Legislature will produce far-reaching results upon 
existing corporations as well as upon the desirability 
of forming corporations under the New York laws, I 
take the liberty of calling the attention of your readers 
to the proposed changes. 

First. It is proposed hereafter to tax all industrial 
corporations in the same way that banks are taxed. 
To quote from the report of the counsel accompanying 
their bill, that method is as follows: ‘*‘ The assessment 
is made upon the actual value of each share of capital 
stock asagainst the stockholder, first deducting the 
value of the real estate of the banks. ‘This tax is prac- 
tically deducted from the dividends, and is paid by the 
bank, the tax being assessed at the place where the 
business of the bank is carried on.” 

The reason given for adopting this new method is 
that banking corporations ‘‘ pay more than their pro- 
portion of the tax as compared with other corpora- 
tions.”’ 

Without entering into any discussion of the relative 
amount of taxation that should be meted out to the 
several kinds of corporations, [ think, it may be prop- 
erly said that business corporations in their nature, in 
the character of their work, and in the range of their 
operations, which often bring them under the tax laws 
of many States, are totally dissimilar from banking 
corporations. And so far as business corporations are 
concerned, since the adoption of the State tax law in 
1880 there never has been the slightest excuse in jus- 
tice, for taxing them upon their entire capital for local 
purposes. They owe nothing tothe local government, 
except the ordinary duties of persons who are proe 
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tected in the possession of their property. They pay 
the State originally for their charters, and annuaily for 
the privilege of using them, and it is not right that 
they should be taxed for local purposes upon their en- 
tire capital, without regard to where it is employed. 
The existing law therefore should be modified so that 
these corporations shall be required to pay only upon 
the property employed in the localities wherein they 
are taxed. Inthe city of New York and in other large 
cities this matter is of great importance, and indus- 
trial corporations are entitled to relief. 

Second. The bill under discussion peoposes to repeal 
the law of 1885 (chap. 501), which made property em- 
ployed in the State the basis of taxation under the tax 
law of 1880, and it apparently allows domestic business 
corporations to be taxed upon their entire capital 
wheresoever employed. It provides that foreign cor- 
porations shall be taxed upon their capital employed 
here, but it leaves domestic corporations to pay in this 
State the tax upon their eutire capital, thus compel- 
ling them to pay here on capital employed and taxed in 
other localities. The injustice of a law of this charac- 
ter was recognized when the act of 1885, above referred 
to, was adopted. Andinmy judgment this new bill 
puts such a burden upon the corporations that are or- 
ganized here and are doing the major part of their 
business elsewhere, that if it becomesa law it will be 
necessary for them to surrender their charters in this 
State, a result, it seems to me, much to be deprecated. 
Yours truly, - 





A. J. 

New York, February 21, 1893. 

THE ASSIGNMENT SYSTEM. 
Editor of the Albany Law Journal: 

Your criticism of the Chicago Herald in the last issue 
of the ALBANY LAW JOURNAL is based on a mistake 
of fact. The extract sent to you, and upon which you 
comment, is a part of an interview of a small-fry poli- 
tician, which was published in the Herald. The next 
day after the publication of the interview the Herald 
came out with a lengthy editorial, defending the AL- 
BANY LAW JOURNAL, and combatting the statements 
inthe interview. I have not this editorial before me. 
I clip from the Herald an editorial of recent date, and 
send itto you. This shows that the ALBANY Law 
JOURNAL and the Heruld are good friends, have no 
cause for disagreement, hold like views on the evils of 
the “assigument system,” and are fighting to accom- 
plish the same end. 

Very truly, 
JAMES C. COURTNEY. 

Merropo iis, [uu., February 14, 1893. 


APPOINTMENT OF MR. JUSTICE JACKSON. 
Editor of the Albany Law Journal: 

I agree in the main with your remarks anent the ap- 
pointment of Judge Jackson to the United States Su- 
preme Court, but I do not subscribe to the statement 
that the president made a mistake in not naming a 
straightout Republican. 

[ama Democrat, and voted both times against the 
present incumbent, but [am free to confess that no 
president that [can recall ever made such creditable 
judicial appointments as President Harrison, and this 
last one of all redounds greatly to his honor and credit. 
President Arthur was also sagacious in his selection 
of judicial appointees. 


New York, February 18, 1893. J.C. Levit. 


[Our correspondent must have hastily read our 
paragraph. We heartily commended the appointment, 
and praised the president for making it. 
the conclusion of the paragraph.—Eb. | 


That was 





NOTES. 
i Bar Musical Society gave a delightful smoking 
concert, on the Friday of last week, at the Drill 
Hall in Stone Buildings, Lineolu’s Inn, which was 
quite filled. The programme was an attractive and 
diversified one, consisting partly of instrumental and 
partly of vocal music, Mr. Prendergast conducting the 
choir and Mr. Arthur Payne the orchestra. Perhaps 
the pieces most appreciated were the ** Love’s Name”’ 
of Mr. J. H. Mee and the delicate Intermezzo, “ For- 
get me not,’”’ of Macbeth. The present lord chancellor 
is president of the society and Mr. Horton Smith, Q. 
C., is the vice-president. It may be in the recollection 
of some of our readers that the same society gave a 
very successful concert at the close of last year in the 
Inner Temple Hall, which was numerously attended 
by ladies.—London Law Journal. 





A judge once said that no man should go to the bar 
without the clear prospect and certainty of five years’ 
independent income. Apropos of this, M. A. and LL. 
B. say that “Sir Charles Russell could surely not have 
had the income of a for-five-years independent gentle- 
men when he donned his forensic robe, otherwise he 
would hardly have accepted the post of a recording 
angel in the press gallery of the House of Commons. 
The satrical Saturday was for long years indebted to 
the pen of a ready writer wielded by Mr. Asquith, Q. 
C., M. P., ete. Mr. Lockwood, Q. C., M. P., did not 
disdain the role of a London correspondent. Mr. Fin- 
lay, Q. C., M. P., was not above doing ‘something for 
his living,’ bred as he was, a doctor in Scotland. Mr. 
Candy, Q. C., weary of the drudgery of a tutor’s life— 
(the starting point, by the way, of the late Baron Hud 
dleston) — worked at something else, and ‘unbe- 
knownst’ laid a foundation by his journalistic advo 
cacy of the cause of the Licensed Victuallers in the 
pages of the Morning Advertiser.”’” These things are 
as interesting as they are authentic. —London Luw 
Times. 


Admirers of the refreshing literary style of Irving 
Browne, Esq., editor of the ALBANY LAW JOURNAL, 
will be pleased to learn that he has been selected by the 
editor of Green Bag to conduct a department in that 
popular attorney’s magazine, entitled ** The Lawyer's 
Easy Chair.’’ Knowing what we do about the delightful 
‘“‘vyems in prose”? that have come from Mr. Browne's 
pen, we feel like congratulating Mr. Fuller upon his 
happy choice, and the readers of Green Bag upon such 
a decidedly entertaining acquisition to the magazine 
as this new department undoubtedly will be under Mr. 
Browne’s management. ‘The Lawyer’s Easy Chair” 
first appears in the January number, and when we saw 
that Mr. Browne’s name was at the head of it, we imme- 
diately settled back into our own editorial easy chair for 
a half hour’s pleasant mental recreation. The gifted 
editor of the ALBANY LAW JOURNAL, besides editing 
a first-class legal periodical, conducting a department 
in our only magazine of light legal literature, telling 
jokes about the profession and satisfying the thirst for 
legal lore of the students of two law schools, has found 
time to write a law book upon a very technical subject. 
Within a few days we may expect to see ‘ Browne on 
Parol Evidence,” which we understand is about to is- 
sue from the press. The author says his purpose has 
been ‘to treat of the admissibility rather than the 
non-admissibility of parol evidence.’ In doing this he 
has certainly struck one of the needs of the profession 
which all other text-writers, who have given the sub- 
ject but a casual glance at the most, have left an- 





touched.—Michigan Law Journal. 
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CURRENT TOPICS. 


\ E always regard any thing in a newspaper 

which seems prima facie favorable to lawyers, 
with a suspicion like that with which the Trojan 
priest regarded the wooden horse. So we fear the 
Buffalo Commercial is satirical in the following, but 
we hope not: 

“{f there is one thing more than another commend- 
able in the line of patriotism, it is the alacrity with 
which lawyers who are getting professional incomes of 
from $20,000 to $30,000 accept a call to serve their 
country on asalary of $8,000. Thereare not many men 
in other professions that would do that; but there is 
nothing mean about alawyer.”’ 

We really believe ‘‘there is nothing mean about 
a lawyer.” He may have all the other faults and 
even the seven cardinal sins, but ‘‘ meanness,” in 
the sense of greed, is not among them. Few law- 
yers are grasping for money’s sake, and few leave 
much behind them. Compare them with merchants 
and manufacturers, with their ruthless rivalries! 
Lawyers are fund of place and honors, and very 
many are willing to occupy place for honor’s sake 
even at large pecuniary sacrifice. As a rule, the 
superior judges in this country are serving on sal- 
aries smaller, and frequently very much smaller, 
than their probable earnings at the bar. Especially 
has this been true, perhaps is still true, of the lower 
Federal courts; and what shall be said of the jus- 
tices of the highest court, who serve for the com- 
pensation given to a police justice in the city of 
New York? Great lawyers are glad to enter the 
Cabinet at a large pecuniary sacrifice. Many law- 
yers ruin their professional business by going to 
Congress at $5,000 a year. In fact, it is one of the 
standing wonders of the world how a lawyer will 
jump atathousand dollar office, and even spend 
money and time to get it, when he could make 
twice that sum by staying out of it. Such seems to 
be the luxury of being paid out of the public treas- 
ury! 


We had supposed, from information from some 
of the prominent Illinois lawyers, that the system 
which there denies costs to either party to a suit as 
against the other, was generally acceptable. But in 
the recent report of the Chicago Illinois Law Insti- 
tute, by Mr. Robert E. Jenkins, president, that 
gentleman observes: 

‘* When a member of the board of commissioners of 
Cook county a few years ago, my attention was called 
to the great expense of litigation which is borne by the 


general public in this country, and is not paid by the | 


litigants themselves. This has continued to be a 


rapidly growing evil. The prevailing system as regards | 


costs is bad in at least three directions: (1) it lays heavy 
burdens of taxation upon the community; (2) it en- 
courages and promotes litigation, while (3) the hearing 
of just causes is delayed because the court dockets are 


Voi. 47 — No. 10. 





incumbered with a multitude of suits which would 
never have been brought, or having been brought 
would have been settled speedily, if the defeated party 
had been compelled to pay reasonable costs. The 
magnitude of this evil has become such as to awaken 
much interest on the part of the press and the public. 
Perhaps no measure of law reform is more urgently 
demanded than legislation upon this subject. Its 
prompt and careful consideration by the bar might re- 
sult in securing a good law this winter. It is properly 
customary to make comparisons between the city of 
Chicago and the city of New York. In the lattercity, 
the trial judge is allowed in his discretion to award 
costs against the defeated party not exceeding five per 
cent of the amount sued for in case of an unsuccessful 
plaintiff, or of the judgment recovered in a successful 
suit. Under this statute, in the well-known case tried 
last month of Gray v. Elliot F. Shephard, the plaintiff 
having failed to recover, the court allowed more than 
$700 costs against him. This case is cited to illustrate 
the common practice in that State. These costs com- 
pensate, at least in part, the party who may have been 
unjustly compelled to litigate. A statute of this nature, 
affecting litigation in Chicago, would considerably re- 
duce the number of suits, and would stand as a warn- 
ing to champertous and speculative litigants.” 

These views are in accord with those formerly 
held by this journal, and until some doubt had been 
raised concerning their soundness by the laudation 
of the Illinois system by the lawyers of that State. 
There is much to be said on either side. Granting 
costs probably encourages litigation and probably 
also discourages it. How the balance inclines can 
be determined only by experience. 





The Chicago Legal News of February 18th contains 
a beautiful picture of Judge Caton in his study. 
This venerable and distinguished man was accorded 
a reception by the Chicago bar on the 11th ult. 
He is nearly blind and has sustained two severe ac- 
cidents and several serious surgical operations. 
But he maintains his alertness and cheerfulness. 
His reminiscences are extremely interesting, and 
lead many to wish that other old and honored law- 
yers, who have held prominent places in the legal 
world, should give to the bar their recollections. 
The observations and experiences of such men are 
valuable as materials for history as well as enter- 
taining to their associates and survivors. It is 
beautiful to see the sun shining amid the frosts of 
old age, as in the case of Judge Caton. 





We believe that the New York Law Journal is in 
error in stating that the practice of reading-opinions 
from the bench * still survives in the Supreme Court 
of the United States.” Unless we have been misin- 
formed it was discontinued several years ago, except 
in very rare instances in cases of exceptional import- 
ance. Atany rate it ought to be, and in New Jersey 
too, for it cannot answer asingle useful purpose, and 
it wastes time that might be employed to good ends. 
The New Jersey Law Journal seems to regard the 
| practice as a good medium for informing the law- 
yers of the decisions. We do that in this State by 
the newspapers. Are there no newspapers in New 
Jersey? But the decisions may be announced silently 
| by filing. There is no virtue nor interest in having 
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the reasons for the decisions read aloud and at length. 
But if they must be so read, let them be read in an 
ante-room by the crier, sotto voce. ‘*That’s what 
we shou.d say.” 


The Hon. David Dudley Field has presented to 
the State Library of Connecticut, his native State, 
his principal cases and arguments, bound in fifty- 
eight volumes. This is a valuable and graceful 
gift, but these volumes should repose in the library 
of the State where most of the arguments were de- 
livered. Mr. O’Conor confided his eighty volumes 
of cases, arguments and opinions to the New York 
City Bar Association, and they are much resorted to 
and highly esteemed. Mr. Field has done too much 
for this State to send his memorials away to Con- 
necticut simply because of the accident of his birth 
within her borders. 

There was an alleviating feature in Recorder 
Smyth’s contempt proceedings against Counsellors 
Goff and Jerome on the trial of Rev. Dr. Parkhurst’s 
detective. That was the introduction of Mr. Joseph 
H. Choate to plead for the lawyers. As Owen 
Meredith says of the tenor, Mario, so would we say 
of Mr. Choate, that “with his tenor note,” he 
‘would charm the souls in purgatory.” We don’t 
know that he would even stop there. It will be re- 
membered that one charge was that the lawyers 
stood in the way of a rising man, when the recorder 
commanded their client to stand up for identifica- 
tion. Mr. Choate produced the affidavits of twelve 
persons that the lawyers did not interfere with their 
client, and although the recorder professed to have 
seen them do it, he waived his eyesight on that 
branch of the case. In attempting to excuse what 
the recorder deemed insolence on the part of the 
lawyers, there was this amusing passage between 
Mr. Choate and the recorder, according to The Sun: 

‘¢¢ Your Honor, in your fifteen years of repose upon 
bench, has forgotten the strain, the nervous exhaus- 
tion, incident to the faithful discharge of his duty 
by an attorney.’ The recorder was leaning back, 
with his hands in his pockets, and with an expres- 
sion of great restfulness upon his face. ‘Do you 
callit repose?’ said he. ‘ Yes, sir,’ said Mr. Choate, 
waving his hand toward the reposeful picture made 
by the recorder. ‘Absolute repose.’ The recorder 
joined in the laugh that arose.” The result was 
that the recorder let Mr. Jerome off, and fined Mr. 
Goff $200, which that gentleman paid on the spot. 
We have a pretty strong impression that Mr. Goff 
was a little ‘‘tart’ in the tone of his remarks on 
the trial. Whether the tarts were worth $200 must 
be left to him to decide, and whether the recorder 
was right or wrong, wise or otherwise, we will not 
commit ourselves. The incident is worth some- 
thing to us editorially, for it furnishes a striking 
example of a ‘ practical test in evidence” to be 
added to our paperson that subject in The Green Bag; 
and the mention therein and in this journal of the 
name of the sufferer will form a very advantageous 





The Canada law journals are very properly re- 
buking Chief Justice Armour, of the Ontario 
Queen’s Bench, for ‘‘ refusing to adjourn for lunch 
all through the assizes.” He is reported as having 
declared that ‘‘no man ought to eat between nine 
and six.” These hours, we presume, are those of the 
daytime. The proposition is disputable even as to 
the night hours, for ‘‘it’s English, you know” to 
take a supper about eleven Pp. M., and it is ‘not half 
a bad sort.” The Western Law Times says, with 
some pardonable heat: ‘‘ He even undertook to re- 
buke a queen’s counsel and leader of the bar, who 
was forced to munch a biscuit or two in court, for 
so doing, though it is satisfactory to relate that the 
Q. C. took no notice of this gratuitous impertinence 
but went on putting the biscuits where they would 
do most good for the time being. The poor court 
officials however and the jury were completely bull- 
dozed and had to stand it as best they could. * * * 
If Chief Justice Armour is physically the victim of 
some functional derangement which forbids his 
taking lunch he ought not mentally to be of such a 
dog-in-the-manger temperament that he cannot bear 
to see any one else eat.” A hungry court is notori- 
ously an ill-natured court, and it is subjecting a pris- 
oner to an unfair burden to compel him to stand trial 
before a judge who has not eaten any thing for nine 
hours. Our only wonder is that his honor did not pun- 
ish for contempt that Q. C. who persisted in ruining 
his health by those interpolated biscuits. Counsel in 
his courts would do well to adopt ‘‘hunger belts.” 


It is not always safe even for a newspaper to be as 
funny as it can, under the guise of criticism. The 
National Observer, of London, lately discovered this 
to its cost, and damage too. One Mrs. Wallace — 
we are glad that there was only one so foolish — 
wrote a gushingly religious novel, entitled ‘‘In the 
Service of Love.” Its purpose was to prove that 
Cupid was a surer guide to heaven than John Calvin. 
Her husband having brought about this departure 
from her early allegiance to the great theologian, 
she dedicated her book to him in these terms: ‘‘To 
my husband, whose sympathy has been my best 
stimulus and whose example in an early seeking 
after truth encouraged in me doubts about the old 
faith which have led to happier hopes in the more 
reasonable new, I lovingly dedicate this book.” 
Thereupon the funny Observers criticising the book 
wrote: ‘*Mrs. A. Wallace has a husband who has 
encouraged her in her doubts about the old faith, 
which in her opinion were the prelude to the happier 
hopes in the more reasonable new. She has accord- 
ingly written ‘In the Service of Love,’ and vindic- 
tively dedicated the same to that objectionable and 
foolish person.” And thereupon Mr. Wallace de- 
termined to leave it to a jury to say whether he was 
so much to blame for having such a silly woman to 
wife as to deserve such contemptuous adjectives, 
and they said they thought not, and £100 damages. 
The smart Alecks of the Observer will probably im- 
prove the hint. And yet the newspapers are clam- 





(although gratuitous) ‘‘ad.” for him. 


oring for more license! 
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NOTES OF CASES. 
N St. Joseph Hydraulic Co. y. Wilson, Supreme 
Court of Indiana, January 24, 1893, an agree- 
ment to furnish water to a mill upon condition that 
if the water rent be not paid, the water company 
may enter on the premises, shut off the water and 
take and hold possession of the ‘‘machinery and 
fixtures” until the same is paid is an assignment of 
‘* goods” by way of mortgage, within the Revised 
Statutes, 1881, section 4913, declaring that no such 
assignment, where the goods are not delivered, shall 
be valid as against any other than the parties, unless 
recorded. The court said: ‘‘ The argument is that 
the word ‘goods,’ as used in the statute, is used in 
such limited and technical sense as not to include 
‘fixtures and machinery,’ and that therefore the 
contemplated lien could not have been a statutory 
lien. If this contention of the appellant should suc- 
ceed, not only would commercial usages of the State 
be overturned, but it would seem that the recognized 
construction of the statutory provision in question 
by this court for almost fifty years must be disturbed. 
While the exact question discussed has not been 
presented before, yet this court has recognized the 
application of the statute to other property than 
mere ‘goods,’ so long and so frequently as to settle 
it. The following are some of the decisions to 
which we refer: Sparks v. Bank, 7 Blackf. 469 (an 
engine); Tenant v. Rumfield, 11 Ind. 130 (horses, 
wagon and cows); Blakemore v. Tuber’s Ex’r, 22 id. 
466 (buildings and improvements); McCord v. 
Cooper, 30 id. 10 (three yoke of oxen); Stinson v. 
Minor, 841d. 89 (a steamboat); Stonebreaker v. Kerr, 
40 id. 186 (horses and wagon); Sidener v. Bible, 43 
id. 230 (horses and agricultural implements); 2/- 
berle v. Mayer, 51 id, 235 (stock, tools and fixtures) ; 
Holman v. Doran, 56 id. 858 (a brown mare); Tin- 
dall v. Wasson, 74 id. 495 (two mule colts); Zehner 
v. Aultman, 74 id. 24 (reaper, mower and growing 
wheat); Haton v. MeKuhan, 71 id. 109 (a steam en- 
gine); McCormick v. Hartley, 107 id. 248 (printing 
presses); Binkley v. Forkner, 117 id. 176 (engine, 
boiler, etc.) ; Brown v. Corbin, 121 id. 455 (a house) ; 
McFadden v. Ross, 126 id. 342 (saloon fixtures, etc.) ; 
Fordice v. Gibson, 129 id. 13 (staves). Webster de- 
fines ‘good’ as ‘a valuable possession or piece of 
property; especially and almost universally in the 
plural; goods, wares, commodities, chattels.’ It is 
said in Burrill’s Law Dictionary that the word 
‘goods’ strictly seems to be applicable only to in- 
animate movables, being in this respect less com- 
prehensive than ‘chattels,’ which includes animals. 
Either of these definitions is sufficiently comprehen- 
sive to include the property sought to be reached 
by the lien here claimed, but in Curtis v. Phillips, 
5 Mich. 112, it is said that ‘the term ‘ goods,’ when 
used in contradistinction to ‘real estate,’ would 
doubtless include all kinds of movable personal 
property.’ It is in this sense that the word is used 
in the statute in question, and must be held to in- 
clude property of the description of that here in- 
volved.” 


In Fraryv. American Rubber Co., Supreme Court of 
Minnesota, January 13, 1893, it was held that a stipu- 
lation in a contract employing plaintiff for a speci- 
fied time to carry on defendant’s business, ‘‘ to our 
satisfaction,” reserved to the defendant the absolute 
right to discharge the plaintiff whenever defendant 
might become in good faith dissatisfied with him. 
The court said: ‘‘If this contract reserved to de- 
fendant the right to discharge plaintiff at any time 
merely because it might be dissatisfied with his con- 
duct of the business, whether it had sufficient reason 
to be so or not, it may have been an injudicious one 
for plaintiff to consent to; but there can be no ques- 
tion that the parties might make such a contract, 
and, if that is what this contract was intended to 
be, they must abide by it. In Butler v. Mill Co., 28 
Minn. 205, a contract of hiring left it to the hirer to 
determine what it should consider right and proper 
to pay for the services, and it was held that if it 
did so honestly and in good faith its determination 
was final. The cases— of which there are a great 
many in the books — involving stipulations more or 
less similar to that in this contract do not deny the 
capacity of the parties to stipulate that what is to 
be done by one of them shall be to the satisfaction 
of the other before any liability on the part of the 
latter shall arise, and to make his decision that he 
is not satisfied final. It would hardly be profitable 
to review the decisions in detail. Those which 
have refused to hold the parties to such a stipula- 
tion according to its letter have generally done so, 
we apprehend, not because the parties were not 
bound, if such were their contract, but because it 
was not the contract. It is a matter of construc- 
tion. In construing such contracts the nature or 
character of the thing stipulated to be done, the 
chief purpose the parties had in view, are potent 
considerations, Where they have had in view to 
satisfy the taste, feelings, sensibility or judgment 
of the party, the decisions have generally heid that 
the stipulation that the thing to be done must be to 
his satisfaction was absolute, and his decision that 
it was not to his satisfaction was intended to be 
final and unquestionable. On the other hand, where 
the chief thing the parties have had in mind was to 
effect some definite purpose or end, of the perform- 
ance of which others could judge just as well as the 
parties could, and which involved no considerations 
strictly personal, the stipulation that it should be 
done to the satisfaction of the party has been gen- 
erally held not to be controlling. Of the first of 
these classes of cases, the painting of a portrait to 
the party’s satisfaction is one instance. Folliard v. 
Wallace, 2 Johns. 395, where the contract sued on 
stipulated that, in case the title conveyed to the 
parties in fee should prove good and sufficient in 
law against all other claims whatsoever, they would 
pay a specified sum three months after they should 
be well satisfied that they held the land undisputed 
by any person whatsoever, and against all claims, is 
an instance within the second class. A contract 
employing a servant not to do a fixed and definite 





work (as for instance to build a specified kind of 
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fence), but to render personal services, general in 
their nature, and especially where the employment 
involves considerations of fitness, business capacity, 
integrity, trust and confidence, such as in this case, 
comes within the first class, Certainly no third per- 
son could judge whether the performance should 
come up to what was expected when the contract 
was made so well as the employer could. There is 
every reason to suppose that when the parties in- 
serted the words ‘to our satisfaction’ they meant 
just what they said. There is nothing in the evi- 
dence to suggest that the defendant did not dis- 
charge plaintiff for the sole reason that it was in 
good faith dissatisfied with his conduct of the busi- 
ness,”” 


In Barron v. City of Detroit, Supreme Court of 
Michigan, Febuary 10, 1893, it was held that where 
acity, under the provision of its charter, erects a 
market place, it is exercising a private or proprie- 
tary right, and is held to the same degree of care in 
the preparation and adoption of plans, and in the 
construction thereof, as a private corporation or in- 
dividual, and liable for negligence to the same ex- 
tent. The court said: ‘‘It is contended by counsel 


for the city that when the common council of the 
city authorized the making of plans and specifica- 
tions for the market building, and directed the 
making of the contracts for its construction, it per- 
formed a purely legislative function; that the fault 


which occasioned the collapse of the building was 
in the plan, which failed to provide for anchoring 
it so that it could not be lifted from its foundation 
by the wind; that there was evident miscalculation 
as to the weight being sufficient to keep it in place. 
Counsel insists that the fault is with legislative ac- 
tion, and therefore a suit grounded upon it is 
grounded upon a wrong attributable to the legisla- 
tive body itself, as the determination to construct 
the public work, and the prescribing of the plans, 
are matters of legislation on behalf of the city, 
under the direction of its legislative body; that in 
carrying out the plans there may be negligence 
attributable to ministerial officers, but negligence in 
the plans themselves must be attributable to the 
body that devised, ordered or adopted it —and 
therefore the action cannot be maintained, under 
the principle applied in Larkin v. Saginaw Co., 11 


Mich. 88; Detroit v. Beckman, 34 id. 126; City of 


Lansing v. Toolan, 37 id. 152; Davis v. City of Jack- 
son, 61 id. 530. This contention would undoubtedly 
be correct, if the city had been acting purely in a 
matter of public concern, in its governmental capac- 
ity or character, and the cases cited would then be 
applicable. * * * Judge Dillon, in his work on 
Municipal Corporations (8d ed., § 66), states the 
rule as follows: A municipal corporation ‘ possesses 
a double character: The one, governmental, legisla- 
tive or public; the other, in a sense, proprietary or 
private. The distinction between these, though 
sometimes difficult to trace, is highly important, 
and is frequently referred to, particularly in the 
cases relating to the implied or common-law liability 





of municipal corporations for the negligence of their 
servants, agents or officers, in the execution of cor- 
porate duties and powers. On this distinction 
indeed rests the doctrine of such implied liability. 
In its governmental or public character, the cor- 
poration is made, by the State, one of its instru- 
ments, or the local depositary of certain limited and 
prescribed political powers, to be exercised for the 
public good on behalf of the State, rather than for 
itself. In this respect it is assimilated, in its nature 
and functions, to a county corporation, which, as 
we have seen, is purely part of the governmental 
machinery of the sovereignity which creates it. 
Over all its civil, political or governmental powers 
the authority of the Legislature is, in the nature of 
things, supreme and without limitation, unless the 
limitation is found in the Constitution of the par- 
ticular State. But, in its proprietary or private 
character, the theory is that the powers are supposed 
not to be conferred, primarily or chiefly, from con- 
siderations connected with the government of the 
State at large, but for the private advantage of the 
compact community, which is incorporated as a dis- 
tinct legal personality, or corporate individual; and 
as to such powers, and to property acquired there- 
under, and contracts made with reference thereto, 
the corporation is to be regarded, quo ad hoc, asa 
private corporation, or at least not public in the 
sense that the power of the Legislature over it, or 
the rights represented by it, is omnipotent.’ This 
rule is supported by a great number of authorities 
from the several States, and from the decisions of 
the Supreme Court of the United States, in the note 
to the section above quoted. It is however chal- 
lenged by Denio, C. J., in Darlington v. Mayor, 31 
N. Y. 164. He asserts the unlimited power of the 
Legislature over municipal corporations and their 
property, and maintains that such corporations are 
altogether public, and all their rights and powers 
public in their nature, and that their property, 
though held for income or sale, and unconnected 
with any use for the purpose of municipal govern- 
ment, is under the control of the Legislature, and 
not within the provisions of the Constitution pro- 
tecting private property. He denies the distinction 
between the public and private functions of city 
government, and maintains that, as respects the 
State, all their powers and functions are public. 
This doctrine however has not obtained in this 
State; but it is held that cities are mentioned in our 
Constitution, in connection with local corporations, 
which are put upon a proper basis entirely beyond 
legislative interference, so far as local independence 
of action is concerned. Opinion of Campbell, C. J., 
in People v. Hurlbut, 24 Mich. 86; Board of Park 
Com’rs v. Common Council of Detroit, 28 id. 228. 
* * * This same distinction was also made in 
Detroit v. Corey, 9 Mich. 164; Mayor v. Park Com’rs, 
44 id. 602; Niles Water-works v. City of Niles, 59 id. 
324; Cooper v. Detroit, 42 id. 584. Under the facts 
in the case, the city must be held to the same degree 
of care, not only in the construction, but in the 
plan of the construction itself, as would a private 
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corporation or an indivi‘ual. Under the provisions 
of the charter granting the power to erect it, there 
was no imperative duty cast upon the city to pro- 
vide for a market building. It could build it or 
not, as the council might determine. It is not like 
the case of a public highway, or the building of a 
bridge, where the duty is cast upon the municipal- 
ity, by general law, to build and maintain them. 
Had this building been owned by an individual or 
a private corporation the liability of either for this 
accident would not have been questioned, under the 
facts stated.” 


——— 


CONSPIRACY — ASSOCIATION OF RETAIL 
COAL DEALERS TO REGULATE PRICES. 


NEW YORK SUPREME COURT, FIFTH DEPARTMENT. 


PEOPLE V. SHELDON.* 

The retail coal dealers of a city formed an association 
the main purpose of which was to fix a minimum retail 
price of coal for the city and vicinity, with the design 
practically to compel, under prescribed penalties, every 
coal dealer in the city to join it and regulate his business 
by its constitution and by-laws, which prohibited solicit- 
ing business, except as provided therein, and the taking 
of club orders of associated buyers at reduced prices, and 
provided for keeping the retail price of coal uniform, so 
faras practicable, and required a certain vote of the asso- 
ciation to change the price. The constitution also pro- 
vided that no price was to be made amounting to more 
than a fair and reasonable advance over wholesale rates, 
or more than the current prices of the coal exchanges at 
certain designated neighboring cities when figured upon 
corresponding freight tariffs, and the retail price of coal 
actually fixed by the association was a fair price. Held, 
that the association constituted a combinatior in restraint 
of trade, and membership in such association would sup- 
port a conviction on an indictment for conspiracy to com- 

it acts injurious to trade. 


pecs by the defendants, Carson J. Sheldon and 
(L others, from a judgment of the Niagara County 
Sessions, upon a verdict convicting the defendants of 
the crime of conspiracy, with notice of an intention to 
bring up for review upon such appeal, an order of 
that court denying the defendants’ motion for a new 
trial. 


E. M. Ashley, for appellants. 
P. F. King, for respondent. 


Lewis, J. The defendants were convicted in the 
Niagara County Sessions of the crime of conspiring to- 
gether to commit acts injurious to trade. They were 
retail dealers in coal in the city of Lockport, and with 
eight or ten other dealers in coal in that city they organ- 
ized an association called the Lockport Coal Exchange. 
They adopted aconstitution and by-laws, the provis- 
ions of which are very voluminous. It is not neces- 
sary to rehearse them. Many of them were innocent, 
and to be commended. The main purpose however of 
the association was to fix prices below which coal 
should not be retailed in Lockport and its vicinity. 

The scheme of the organization, if fully carried out, 
practically compelled every dealer of coal in that city 
to join the association, and regulate his business by its 
constitution and by-laws. They were required to sell 
coal at prices fixed, from time totime, by a vote of the 
members of the association. The members were re- 
quired, when joining the organization, to pay an ini- 
tiation fee of $100, and to pay annual dues of $5. 

Penalties were prescribed for a violation of the con- 





* To appear in Hun’s Reports. 





stitution and by-laws of the association. Soliciting 
business was prohibited except in the manner pre- 
scribed in the constitution. Dealers were not permit- 
ted to take club orders of associated buyers at reduced 
prices. Under the head of “ Discipline” it was pro- 
vided that should a member be charged with violating 
any of the provisions of the by-laws, or any rule or 
resolution of the exchange, he should be summoned 
before the secretary to answer the charge. If the scc- 
retary should decide to sustain the charge, the mem- 
ber was to be declared in default, and considered in 
default until five-sixths of the members should have 
voted to reinstate him. By being in default, he for- 
feited all rights to the money, property or other value 
held by the exchange. If charged with violating any 
provision of the constitution or by-laws, the member 
was required tomake affidavit that he had in no in- 
stance sold or delivered coal for which he had not re- 
ceived the full price at which the majority of the other 
members were selling coal at the same size at the same 
time, and that he had not, directly or indirectly, given 
any rebate, commission or other concession equivalent 
to cash, thereby actually reducing the established mar- 
ket price made by the Lockport Coal Exchange. 
‘*When a member defies the exchange by persistent 
wrong-doing, and is declared to be in default, and if 
persistent, the secretary shall notify the shippers of 
coal to the Lockport market that the said member is 
in default and persistent, and for this reason is not 
entitled to the privileges of membership in the Lock- 
port Exchange.’’ 

The constitution further provided that the price of 
coal at retail should, as far as practicable, be kept uni- 
form, and it required a five-sixths vote of all members 
of the exchange at any meeting to advance or reduce 
the retail price of coal; no price was to be made at 
any time amounting to more than a fair and reason- 
able advance over wholesale rates, or that was higher 
than the current prices of the exchanges at Rochester 
and Buffalo, when figured upon corresponding freight 
tariff. Fourteen of the coal dealers of the city joined 
the association, and they included all the dealers but 
one in the city. One dealer neglected to qualify as a 
member. Notice was given to the wholesale dealers 
who furnished coal to the dealers in Lockport of the 
failure of said dealer to join the association, and the 
wholesale dealers receiving such notice, though they 
had been accustomed theretofore to sell coal to said 
dealer, refused thereafter to furnish him with coal. 
After the organization of the association a meeting of 
the members was held, and they voted to fix the price 
of certain kinds of coal at $4.75 a tou. Such coal there- 
tofore, owing to the cutting of prices among the deal- 
ers, had been selling at less than cost; the evidence 
tended to show that the price of $4.75, fixed by the as- 
sociation, was a fair price for coal at that time in 
Lockport. The constitution provided for a secretary 
and treasurer of the association, who should have ac- 
cess to the books of the dealers to enable him to ascer- 
tain if they were conforming their business to the rules 
of the association. 

The jury found the defendants guilty, and they were 
severally sentenced to pay a fine of $50, or each stand 
committed to the common jail of Niagara county not 
exceeding one day for each dollar of said fine, in case 
of failure to pay the fine. The question presented by this 
appeal is, whether the defendants were proven guilty 
of the crime for which they were convicted. It is an 
important question, especially in view of the large 
number of similar organizations existing in this coun- 
try at the present time, and the important influence 
they exert upon business affairs. The purpose of the 
association, if carried out, would undoubtedly have 
had an important effect upon the coal traffic in the city 
of Lockport. 
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It would have materially affected and practically 
prevented competition in one of the necessaries of life. 
An arbitrary price at which coal should be sold was to 
be fixed by a majority vote of the members, and every 
ton of coal was to be sold at the price thus fixed, 
neither more nor less. A purchaser who desired a 
large quantity of coal could not obtain better rates 
than one desiring to purchase a single ton. While the 
rate which had been fixed by the association, the evi- 
dence tended to show, was a reasonable one, the con- 
stitution gave them power to change the rates at any 
time, and there is nothing in the constitution prohib- 
iting their fixing extortionate prices, provided associa- 
tions of the same character in Buffalo and Rochester 
should also establish extortionate prices. Trade is de- 
fined by Jacobs, in his law dictionary, to mean ‘* mu- 
tual traffic; buying, selling or exchange of articles be- 
tween members of the same community.” 

Bouvier, in his law dictionary, defines trade as 
“Any sort of dealings by way of sale or exchange.”’ 

It was held in the case of People v. Fisher, 14 Wend. 
9, that a combination among the journeymen shoe- 
makers of the village of Geneva, for the purpose of 
regulating the price for manufacturing boots, and car- 
rying such rules into effect by overt acts, was indict- 
ableas a misdemeanor. This was before the passage 
of the law permitting the orderly and peaceful assem- 
bling or cooperation of persons employed in any call- 
ing, trade or handicraft, for the purpose of obtaining 
an advance in the rate of wages or compensation, or of 
maintaining such rate. 

In DeWitt Wire Cloth Co. v. New Jersey Wire Cloth 
Co., 14 N. Y. Supp. 277, in the New York Common 
Pleas, Special Term, it was decided by Judge Pryor 
that an association of manufacturers of wire cloth, 
formed for the avowed purpose of regulating the price 
of the commodity, each of the members stipulating, 
under a heavy penalty, that he will not sell at less than 
a specified rate, was contrary to public policy, and ille- 
gal. 

He refers to a number of authorities which hold that 
whatever destroys, or even restricts, any competition 
in trade, is injurious, if not fatal, to it, and that a 
combination to control prices is illegal. 

It was held in Leonard v. Poole, 114 N. Y. 371, that 
conspiring to unlawfully advance the price of an arti- 
cle of food was unlawful. 

In Hooker v. Vandewater, 4 Den. 349, the proprietors 
of five several lines of boats, engaged in the business 
of transporting persons and freight on the Erie and 
Oswego canals, entered into an agreement among 
themselves, fixing the rates of freight and passage upon 
their boats, and to divide the net earnings among 
themselves, according to certain proportions: fixed in 
the articles. It was held to bea combination, tending 
to destroy competition between the several lines en- 
gaged in the business, and unlawful. Judge Jewett, 
speaking for the court, says: “The transaction 
amounted, as I think, to a conspiracy to commit an 
act ‘injurious to trade,’ within the legal meaning of 
the statute denouncing it as acrime, and was there- 
fore illegal and void.” 

It is the policy of the law to encourage trade and 
commerce, and combinations which tend in restraint 
thereof are illegal. Agreements made to take trade 
out of the realms of competition are against public 
policy. Santa Clara V. M. & L. Co. v. Hayes, 76 Cal. 
387. Even although it may not appear that such agree- 
ment did really produce any result detrimental to 
public interests. Atcheson v. Mallon, 43 N. Y. 147. 
The case seems to have been fairly submitted to the 
jury, and they found the defendants to have been 
guilty of acts which tended to injure trade. We think 
their verdict was justified by the evidence. 

The judgment and order appealed from should be 











affirmed, and the case remitted to the Niagara County 
Sessions, with directions to proceed thereon. 


Dwiaent, P. J., and MACOMBER, J., concurred. 


Judgment of conviction and order appealed from af- 
firmed, and the case remitted to the Court of Sessions 
of Niagara County, with directions to proceed thereon. 


AR- 
DAM- 


DAMAGES — CARRIERS — WRONGFUL 
REST OF PASSENGER — PUNITIVE 
AGES. 

UNITED STATES SUPREME COURT, JAN. 3, 1893. 


LAKE SuHorE & M.S. Ry. Co. v. PRENTICE. 

The question whether a railroad corporation can be charged 
with punitive damages for the illegal, wanton and oppres- 
sive conduct of a conductor toward a passenger is a ques- 
tion of general jurisprudence, upon which the judgment 
of the Supreme Court of the United States, in the ab- 
sence of express statute, is not controlled by decisions of 
State courts. 

For wrongful arrest of a passenger on a railway train by the 
conductor, the railway company is not liable to punitive 
damages, on the ground that the conductor's conduct was 
wanton and oppressive, unless it is shown that he was 
known to the company to be an unsuitable person, or that 
it participated in, approved or ratified his treatment of 
the passenger. 


N error to the Circuit Court of the United States for 

the northern district of Illinois. 

This wasan action of trespass on the case, brought 
October 19, 1886, in the Cireuit Court of the United 
States for the northern district of Illinois, by Prentice, 
a citizen of Ohio, against the Lake Shore and Michigan 
Southern Railway Company, a corporation of Illinois, 
to recover damages for the wrongful acts of the de- 
fendant’s servants. 

The declaration alleged and the evidence introduced 
at the trial tended to prove the following facts: The 
plaintiff was a physician. The defendant was engaged 
in operating a railroad and conducting the business of 
acommon carrier of passengers and freight, through 
Ohio, Indiana, Illinois and other States. On October 
12, 1886, the plaintiff, his wife, and a number of other 
persons were passengers, holding excursion tickets, ou 
a regular passenger train of the defendant's railroad, 
from Norwalk, in Ohio, to Chicago, in Illinois. During 
the journey the plaintiff purchased of several passen- 
gera their return tickets, which had nothing on them 
to show that they were not transferable. The conductor 
of the train, learning this, and knowing that the plain- 
tiff had been guilty of no offense for which he was lia- 
ble to arrest, telegraphed for a police officer, an em- 
ployee of the defendant, who boarded the train as it 
approached Chicago. The conductor thereupon, in a 
loud and angry voice, pointed out the plaintiff to the 
officer, and ordered his arrest; and the officer, by di- 
rection of the conductor, and without any warrant or 
authority of law, seized the plaintiff and rudely 
searched him for weapons, in the presence of the other 
passengers, hurried him into another car, and there 
sat down by him as a watch, and refused to tell him 
the cause of his arrest or to let him speak to his wife. 
While the plaintiff was being removed into the other 
car, the conductor, for the purpose of disgracing and 
humiliating him with his fellow-passengers, openly 
declared that he was under arrest, and sneeringly said 
to the plaintiff's wife, ‘‘ Where's your doctor now?” 
On arrival at Chicago, the conductor refused to let the 
plaintiff assist his wife with her parcels in leaving the 
train, or to give her the check for their trunk, and in the 
presence of the passengers and others ordered him to 
be taken to the station-house, and he was forcibly 
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taken there, and detained until the conductor arrived ; 
and knowing that the plaintiff had been guilty of no 
offense, entered a false charge against him of disor- 
derly conduct, upon which he gave bail and was re- 
leased, and of which, on appearing before a justice of 
the peace for trial on the next day, and no one appear- 
ing to prosecute him, he was finally discharged. 

The declaration alleged that all these acts were done 
by the defendant's agents in the line of their employ- 
ment, and that the defendant was legally responsible 
therefor, and that the plaintiff had been thereby put 
to expense, and greatly injured in mind, body and 
reputation. 

At the trial, and before the introduction of any evi- 
dence, the defendant, by its counsel, admitted ‘ that 
the arrest of the plaintiff was wrongful, and that he 
was entitled to recover actual damages therefor,’’ but 
afterward excepted toeach of the following instruc- 
tions given by the circuit judge tothe jury: 

“If you believe the statements which have been 
made by the plaintiff and the witnesses who testified 
in bis behalf (and they are not denied), then he is en- 
titled to a verdict which will fully compensate him for 
the injuries which he sustained, and in compensating 
him you are authorized to go beyond the amount that 
he has actually expended in employing counsel; you 
may go beyond theactual outlay in money which he has 
made. He wasarrested publicly, without a warrant, 
and without cause; and if such conduct as has been 
detailed before you occurred, such as the remark that 
was addressed by the conductor to the wife in the 
plaintiff's presence, in compensating him you have a 
right to consider the humiliation of feeling to which 
he was thus publicly subjected. If the company, with- 
out reason, by its unlawful and oppressive act, sub- 
jected him to this public humiliation, and thereby out- 
raged his feelings, he is entitled to compensation for 
that injury and mental anguish.” 

“Tam not able to give you any rule by which you 
can determine that; but, bear in mind, it is strictly on 
the line of compensation. The plaintiff is entitled to 
compensation in money for humiliation of feeling and 
spirit, as well as the actual outlay which be has made 
in and about this suit.” 

“And further, after agreeing upon the amount which 
will fairly compensate the plaintiff for his outlay and 
injured feelings, you may add something by way of 
punitive damages against the defendant, which is 
sometimes called ‘smart money,’ if you are satisfied 
that the conductor’s conduct was illegal (and it was 
illegal), wanton and oppressive. How much that shall 
be the court cannot tellyou. You must act as reason- 
able men, and not indulge vindictive feelings toward 
the defendant.” 

‘Ifa public corporation, like an individual, acts op- 
pressively, wantonly, abuses power, and a citizen in 
that way is injured, the citizen, in addition to strict 
compensation, may have, the law says, something in 
the way of smart money; something as punishment 
for the oppressive use of power.” 

The jury returned a verdict for the plaintiff in the 
sum of $10,000. The defendant moved for a new trial, 
for error in law, and for excessive damages. The plain- 
tiff thereupon, by leave of court, remitted the sum of 
$4,000, and asked that judgment be entered for 6,000. 
The court then denied the motion for a new trial, and 
gave judgment for the plaintiff for $6,000. The defend- 
ant sued out this writ of error. 


George C. Greene, for plaintiff in error. 
W. A. Foster, for defendant in error. 


GrRAy, J. The only exceptions taken to the instruc- 
tions at the trial,which have been argued in this court, 
are to those on the subject of punitive damages. 





The single question presented for our decision there- 
fore is whether a railroad corporation can be charged 
with punitive or exemplary damages for the illegal, 
wanton and oppressive conduct of a conductor of one 
of its trains toward a passenger. 

This question, like others affecting the liability of a 
railroad corporation as acommon carrier of goods or 
passengers—such as its right to contract for exemp- 
tion from responsibility for its own negligence, or its 
liability beyond its own line, or its liability to one of 
its servants for the act of another person in its em- 
ployment—is a question, not of loca) law, but of gen- 
eral jurisprudence, upon which this court, in the ab- 
sence of express statute regulating the subject, will ex- 
ercise its own judgment, uncontrolled by the decis- 
ions of the courts of the several States. Railroad Co. 
v. Lockwood, 17 Wall. 357, 368: Liverpool & G. W. 
Steam Co. v. Phenix Ins. Co., 129 U. 8. 397, 443; Myrick 
v. Railroad Co., 107 id. 102, 109; Hough v. Railway 
Co., 100 id. 213, 226. 

The most distinct suggestion of the doctrine of ex- 
emplary or punitive damages in England before the 
American Revolution is to be found in the remarks of 
Chief Justice Pratt (afterward Lord Camden) in one 
of the actions against the king’s messengers for tres- 
pass and imprisonment, under general warrants of the 
secretary of state, in which, the plaintiff's counsel hav- 
ing asserted, and the defendant’s counsel having de- 
nied, the right to recover ‘‘exemplary damages,’ the 
chief justice instructed the jury as follows: ‘‘I have 
formerly delivered it as my opinion on another occa- 
sion, and [ still continue of the same mind, that a jury 
have it in their power to give damages for more than 
the injury received. Damages are designed, not only 
as a satisfaction to the injured person, but likewise as 
apunishment to the guilty, to deter from any such 
proceeding for the future, and as a proof of the detes- 
tation of the jury to the action itself.’”” Wilkes v. 
Wood, Lofft. 1, 18, 19; 19 How. St. Tr. 1153, 1167. See 
also Huckle v. Money, 2 Wils. 205, 207; Sayer Dam. 
218, 221. The recovery of damages, beyond compensa- 
tion for the injury received, by way of punishing the 
guilty, and as an example to deter others from offend- 
ing in like manner, is here clearly recognized. 

In this court the doctrine is well settled that in ac- 
tions of tort the jury, in addition to the sum awarded 
by way of compensation for the plaintiff's injury, may 
award exemplary, punitive or vindictive damages, 
sometimes called ‘‘ smart money,”’ if the defendant has 
acted wantonly or oppressively, or with such malice as 
implies aspirit of mischief or criminal indifference to 
civil obligations; but such guilty intention on the part 
of the defendant is required in order to charge him 
with exemplary or punitive damages. The Amiable 
Nancy, 3 Wheat. 546, 558, 559; Day v. Woodworth, 13 
How. 363, 371; Railroad Co. v. Quigley, 21 How. 202, 213, 
214; Railway Co. v. Arms, 91 U. S. 489, 493, 495; Rail- 
way Co. vy. Humes, 115 id. 512,521; Barry v. Edmunds, 
116 id. 550, 562, 563; Railway Co. v. Harris, 122 id. 597, 
609, 610; Railway Co. v. Beckwith, 129 id. 26, 36. 

Exemplary or punitive damages, being awarded, not 
by way of compensation to the sufferer, but by way of 
punishment to the offender, and as a warning to others, 
can only be awarded against one who has participated 
in the offense. A principal therefore, though of course 
liable to make compensation for injuries done by his 
agent within the scope of his employment, cannot be 
held liable for exemplary or punitive damages, merely 
by reason of wanton, oppressive or malicious intent 
on the part of the agent. Thisis clearly shown by the 
judgment of this court in the case of The Amiable 
Nancy, 3 Wheat. 546. 

In that case, upon a libel in admiralty by the owner, 
master, supercargo and crew of a neutral vessel against 
the owners of an American privateer, fur illegally and 
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wantonly seizing and plundering the neutral vessel, 
and maltreating her officers and crew, Mr. Justice 
Story, speaking for the court, in 1818, laid down the 
general rule as to the liability for exemplary or vin- 
dictive damages by way of punishment, as follows: 
‘Upon the facts disclosed in the evidence, this must 
be pronounced a case of gross and wanton outrage, 
without any just provocation or excuse. Under such 
circumstances the honor of the country and the duty 
of the court equally require that a just compensation 
should be made to the unoffending neutrals for all the 
injuries and losses actually sustained by them; and if 
this were a suit against the original wrong-doers it 
might be proper to go yet further, and visit upon them 
in the shape of exemplary damages the proper punish- 
ment which belongs to such lawless misconduct. But 
it is to be considered that this is a suit against the 
owners of the privateer, upon whom the law has, from 
motives of policy, devolved a responsibility for the 
conduct of the officers and crew employed by them, 
and yet, from the nature of the service, they can 
scarcely ever be able to secure to themselves an ade- 
quate indemnity in cases of loss. They are innocent 
of the demerit of this transaction, having neither di- 
rected it, nor countenanced it, nor participated in it 
in the slightest degree. Under such circumstances, we 
are of the opinion that they are bound to repair all the 
real injuries and personal wrongs sustained by the 
libellants, but they are not bound to the extent of vin- 
dictive damages.’’ 3 Wheat. 558, 559. 

The rule thus laid down is not peculiar to courts of 
admiralty, for as stated by the same eminent judge 
two years later, those courts proceed, in cases of tort, 
upon the same principles as courts of common law, in 
allowing exemplary damages, as well as damages by 
way of compensation or remuneration for expenses in- 
curred or injuries or losses sustained by the miscon- 
duct of the other party. Manufacturing Co. v. Fiske, 
2 Mason, 119, 121. 

In Keene v. Lizardi, 8 La. 26, 33, Judge Martin said: 
“tis true, juries sometimes very properly give what 
is called ‘smart money.’ They are often warranted in 
giving vindictive damages as a punishment inflicted 
for outrageous conduct; but this isonly justifiable in 
an action against the wrong-doer, and not against per- 
sons who, on account of their relation to the offender, 
are only consequentially liable for his acts, as the prin- 
cipal is responsible for the acts of his factor or agent.”’ 
To the same effect are The State Rights, Crabbe, 42, 
47, 48; The Golden Gate, McAll. 104; Wardrobe v. 
Stage Co., 7 Cal. 118; Boulard v. Calhoun, 13 La. Ann. 
445; Detroit Daily Post Co. v. McArthur, 16 Mich. 447; 
Grund v. Van Vieck, 69 Il. 478, 481; Becker v. Dupree, 
75 id. 167; Rosenkrans v. Barker, 115id. 331; Kirksey 
v. Jones, 7 Ala. 622, 629; Pollock v. Gantt, 69 id. 373, 
379; Eviston v. Cramer, 57 Wis. 570; Haines v. Schultz, 
50 N. J. Law, 481; MeCarthy v. De Armit, 99 Penn. St. 
63, 72; Clark v. Newsam, 1 Exch. 181, 140; Classold v. 
Machell, 26 U. ©. Q. B. 422. 

The rule has the same application to corporations as 
to individuals. This court has often, in cases of this 
class, aswell asin other cases, affirmed the doctrine 
that for acts done by the agents of acorporation in the 
course of its businessand of their employment, the 
corporation is responsible in the same manner and to 
the same extent as an individual is responsible under 
similar circumstances. Railroad Co. v. Quigley, 21 
How. 202, 210; Bank v. Graham, 100 U. S. 699, 702; Salt 
Lake City v. Hollister, 118 id. 256, 261; Railway Co. v. 
Harris, 122 id. 597, 608. 

A corporation is doubtless liable, like an individual, 
to make compensation for any tort committed by an 
agent in the course of his employment, although the 
act is done wantonly and recklessly, or against the ex- 
press orders of the principal. Railroad Co. y. Derby, 











14 How. 468; Steamboat Co. v. Brockett, 121 U. S. 637; 
Howe vy. Newmarch, 12 Allen, 49; Ramsden v. Rail- 
road Co., 104 Mass. 117. A corporation may even be 
held liable fora libel, or a malicious prosecution, by 
its agent within the scope of his employment; and the 
malice necessary to support either action, if proved in 
the agent, may be imputed to the corporation.  Rail- 
road Co. v. Quigley, 21 How. 202, 211; Salt Lake City 
v. Hollister, 118 U. 8. 256, 262; Reed v. Bank, 130 Mass. 
443, 445, and cases cited; Krulevitz v. Railroad Co., 
140 id. 573; McDermott v. Journal, 43 N. J. Law, 488, 
and 44 id. 430; Bank v. Owston, 4 App. Cas. 270. But 
as well observed by Mr. Justice Field, now chief jus- 
tice of Massachusetts: **The logical difficulty of im- 
puting the actual malice or fraud of an agent to his 
principal is perhaps less when the principal is a person 
than when it isa corporation; still the foundation of 
the imputation is not that it is inferred that the prin- 
cipal actually participated in the malice or fraud, but 
the act having been done for his benefit by his agent 
acting within the scope of his employment in his busi- 
ness, it is just that he should be held responsible for it 
in damages.”” Lothrop v. Adams, 133 Mass. 471, 480, 
481. 

Though the principal is liable to make compensation 
for a libel published or a malicious prosecution insti- 
tuted by his agent, he is not liable to be punished by 
exemplary damages for an intent in which he did not 
participate. In Detroit Daily Post Co. v. McArthur, 
in Eviston v. Cramer and in Haines v. Schultz, above 
cited, it was held that the publisher of a newspaper, 
when sued fora libel published therein by one of his 
reporters without his knowledge, was liable for com- 
pensatory damages only, and not for punitive dam- 
ages, unless he approved or ratified the publication; 
and in Haines v. Schultz the Supreme Court of New 
Jersey said of punitive damages: ‘The right to award 
them rests primarily upon the single ground—wrong- 
ful motive.’’ “It is the wrongful personal intention to 
injure that calls forth the penalty. To this wrongful 
intent knowledge is an essential prerequisite.” ‘“Ab- 
sense of all proof bearing on the essential question, to- 
wit, defendant’s motive, cannot be permitted to take 
the place of evidence, without leading to a most dan- 
gerous extension of the doctrine respondeut superior.”’ 
50 N. J. Law, 484, 485. 

Whether a principal can be criminally prosecuted 
fora libel published by his agent without his participa- 
tion isa question on which the authorities are not 
agreed, and where it has been held that he can, it is 
admitted to be an anomaly in thecriminal law. Com. 
v. Morgan, 107 Mass. 199, 203; Reg. v. Holbrook, 3 Q. B. 
Div. 60, 63, 64, 70; 4 id. 42, 51, 60. 

No doubt a corporation, like a natural person, may 
be held liable in exemplary or punitive damages for 
the act of an agent within the scope of his employ- 
ment, provided the criminal intent, necessary to war- 
rant the imposition of such damages, is brought home 
to the corporation. Railroad Co. v. Quigley, Railway 
Co. v. Arms and Railway Co. v. Harris, above cited; 
Caldwell v. Steamboat Co., 47 N. Y. 282; Bell v. Rail- 
way Co., 10 C. B. (N. S.) 287; 4 L. T. (N. S.) 293. 

Independently of this, in the case of a corporation, 
as of an individual, if any wantonness or mischief on 
the part of the agent, acting within the scope of his 
employment, causes additional injury to the plaintiff 
in mind or body, the principal is, of course, liable to 
make compensation for the whole injury suffered. 
Kennon v. Gilmer, 131 U. 8S. 22; Meagher v. Driscoll, 


99 Mass. 281, 285; Smith v. Holcomb, id. 552; Hawes v. 
Knowles, 114 id. 518; Campbell v. Car Co., 42 Fed. 
Rep. 484. 

In the case at bar the defendant’s counsel, having 
admitted in open court “that the arrest of the plain- 
tiff was wrongful, and that he was entitled to recover 
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actual damages therefor,” the jury were rightly in- 
structed that he was entitled to a verdict which would 
fully compensate him for the injuries sustained, and 
that in compensating him the jury were authorized to 
go beyond his outlay in and about this suit, and to con- 
sider the humiliation and outrage to which he had 
been subjected by arresting him publicly without war- 
rant and without cause, and by the conduct of the con- 
ductor, such as his remark to the plaintiff's wife. 

But the court, going beyond this, distinctly in- 
structed the jury, that ‘‘after agreeing upon the 
amount which will fully compensate the plaintiff for 
his outlay and injured feelings,” they might ‘add 
something by way of punitive damages against the de- 
fendant, which is sometimescalled ‘smart money,’’’ 
ifthey were ‘‘satisfied that the conductor's conduct 
was illegal, wanton and oppressive.” 

The jury were thus told, in the plainest terms, that 
the corporation was responsible in punitive damages 
for wantonness and oppression on the part of the con- 
ductor, although not actually participated in by the 
corporation. This ruling appears to us to be inconsist- 
ent with the principles above stated, unsupported by 
any decision of this court, and opposed to the prepon- 
derance of well-considered precedeuts. 

In Railroad Co. v. Derby, which was an action by a 
passenger against a railroad corporation for a personal 
injury suffered through the negligence of its servants, 
the jury were instructed that ‘tthe damages, if any 
were recoverable, are to be confined to the direct and 
immediate consequences of the injury sustained; ” and 
no exception was taken to this instruction. 14 How. 
470, 471. 

In Railroad Co. v. Quigley, which was an action 
against a railroad corporation for a libel published by 
its agents, the jury returned a verdict for the plaintiff 
under an instruction that “they are not restricted in 
giving damages to the actual positive injury sustained 
by the plaintiff, but may give such exemplary dam- 
ages, if any, as in their opinion are called forand jus- 
tified, in view of all the circumstances in this case, to 
render reparation to the plaintiffand act as an adequate 
punishment to the defendant.” This court set aside 
the verdict, because the instruction given to the jury 
did not accurately define the measure of the defend- 
ant’s liability, and, speaking by Mr. Justice Campbell, 
stated the rules applicable to the case in these words: 
“For acts done by the agents of the corporation, either 
in contractu or in delicto, in the course of its business 
and of their employment, the corporation is responsi- 
ble, as an individual is responsible under similar cir- 
cumstances.’’ ‘ Whenever the injury complained of 
has been inflicted maliciously or wantonly, and with 
circumstances of contumely or indignity, the jury are 
not limited to the ascertainment of a simple compen- 
sation for the wrong committed against the aggrieved 
person. But the malice spoken of in this rule is not 
merely the doing of an unlawful or injurious act. The 
word implies that the act complained of was conceived 
inthe spirit of mischief or criminal indifference to 
civil obligations. Nothing of this kind can be imputed 
to these defendants.”’ 21 How. 210, 213, 214. 

In Railway Co. v. Arms, which was an action against 
a railroad corporation, by a passenger injured in a col- 
lision caused by the negligence of the servants 
of the corporation, the jury were instructed thus: 
“If you find that the accident was caused by 
the gross negligence of the defendant’s servants con- 
trolling the train, you may give the plaintiff punitive 
or exemplary damages.’’ This court, speaking by Mr. 
Justice Davis, and approving and applying the rule of 
exemplary damages, as stated in Quigley’s Case, held 
that this was a misdirection, and that the failure of 
the employees to use the care that was required to 
avoid the accident, ‘‘ whether called ‘gross’ or ‘ ordi- 





nary.’ negligence, did not authorize the jury to visit 
the company with damages beyond the limit of com- 
pensation for the injury actually inflicted. To do this, 
there must have been some willful misconduct, or that 
entire want of care which would raise the presump- 
tion of a conscious indifference to consequences. 
Nothing of this kind can be imputed to the persons in 
charge of the train, and the court therefore misdi- 
rected the jury.’’ 91 U.S. 495. 

In Railway Co. v. Harris the railroad company, as 
the record showed, by an armed force of several hun- 
dred men, acting as its agents and employees, and or- 
ganized and commanded by its vice-president and as- 
sistant general manager, attacked with deadly weap- 
onus the agents and employees of another company in 
possession of the railroad, and forcibly drove them out, 
and in so doing fired upon and injured one of them, 
who thereupon brought an action against the corpora- 
tion, and recovered a verdict and judgment under an 
instruction that the jury “ were not limited to com- 
pensatory damages, but could give punitive or exem- 
plary damages, if it was found that the defendant acted 
with bad intent, and in pursuance of an unlawful pur- 
pose to forcibly take possession of the railway occu- 
pied by the other company, and in so doing shot the 
plaintiff... This court, speaking by Mr. Justice Har- 
lan, quoted and approved the rules laid down in Quig- 
ley’s Cause, and affirmed the judgment, not because any 
evil intent on the part of the agents of the defendant 
corporation could of itself make the corporation re- 
sponsible for exemplary or punitive damages, but upon 
the single ground that the evidence clearly showed 
that the corporation, by its governing officers, par- 
ticipated in and directed all that was planned and 
done. 122 U. 8. 610. 

The president and general manager, or in his ab- 
sence, the vice-president in his place, actually wielding 
the whole executive power of the corporation, may 
well be treated as so far representing the corporation 
and identified with it that any wanton, malicious or 
oppressive intent of his, in doing wrongful acts in be- 
half of the corporation to the injury of others, may be 
treated as the intent of the corporation inself; but the 
conductor of a train, or other subordinate agent or 
servant of a railroad corporation, occupies a very dif- 
ferent position, and is no more identified with his 
principal, so as to affect the latter with his own unlaw- 
ful and criminal intent, than any agent or servant 
standing in a corresponding relation to natural persons 
carrying on a manufactory, amine, or a house of trade 
or commerce. 

The law applicable to this case has been found no- 
where better stated than by Mr. Justice Brayton, after- 
ward chief justice of Rhode Island, in the earliest re- 
ported case of the kind, in which a passenger sued a 
railroad corporation for his wrongful expulsion from 
a train by the conductor, and recovered a verdict, but 
excepted to an instruction to the jury that ‘ punitive 
or vindictive damages, or smart money, were not to be 
allowed as against the principal, unless the principal 
participated in the wrongful act of the agent, ex- 
pressly or impliedly, by his conduct authorizing it or 
approving it, either before or after it was committed.” 
This instruction was held to be right, for the follow- 
ing reasons: *‘In cases where punitive or exemplary 
damages have been assessed, it has been done upon evi- 
dence of such willfulness, recklessness or wickedness 
on the part of the party at fault as amounted to crimi- 
nality, which forthe good of society and warning to 
the individual, ought to be punished. Ifin such cases, 
orin any case of a civil nature, it is the policy of the 
law to visit upon the offender such exemplary damages 
as will operate as punishment, and teach the lesson of 
caution to prevent a repetition of criminality, yet we 
do not see how such damages can be allowed, where 
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the principal is prosecuted for the tortious act of his 
servant, unless there is proof in the cause to implicate 
the principal and make him particeps criminis of his 
agent’s act. No man should be punished for that of 
which he is not guilty.’’ ‘* Where the proof does not 
implicate the principal, and however wicked the ser- 
vant may have been, the principal neither expressly 
nor impliedly autnorizes or ratifies the act, and the 
criminality of it is as much against him as against any 
other member of society, we think it is quite enough 
that he shall be liable in compensatory damages for the 
injury sustained in consequence of the wrongful act 
of a person acting as his servant.’’ Hagan v. Railroad 
Co., 3 R. I. 88, 91. 

The like view was expressed by the Court of Appeals 
of New York, in an action brought against a railroad 
corporation by a passenger for injuries suffered by the 
neglect of a switchman, who was intoxicated at the 
time of the accident. It was held that evidence that 
the switchman was a man of intemperate habits, 
which was known to the agent of the company having 
the power to employ and discharge him and other sub- 
ordinates, was competent to support a claim for exem- 
plary damages, but that a direction to the jury in gen- 
eral terms that in awarding damages they might add 
to full compensation for the injury “ such sum for ex- 
emplary damages as the case calls for, depending in a 
great measure, of course, upon the conduct of the de- 
fendant,’’ entitled the defendant to a new trial; and 
Chief Justice Church, delivering the unanimous judg- 
ment of the court, stated the rule as follows: “ For in- 
juries by the negligence of aservant while engaged in 
the business of the master, within the scope of his em- 
ploy ment, the latter is liable for compensatory dam- 
ages; but for such negligence, however gross or culpa- 
ble, he is not liable to be punished in punitive damages 
unless he is also chargeable with gross misconduct. 
Such misconduct may be established by showing that 
the act of the servant was authorized or ratified, or 
that the master employed or retained the servant, 
knowing that he was incompetent, or from bad habits, 
unfit for the position he occupied. Something more 
than ordinary negligence is requisite; it must be reck- 
less, and of a criminal nature, and clearly established. 
Corporations may incur this liability as well as private 
persons. If a railroad company, for instance, know- 
ingly and wantonly employs a drunken engineer or 
switchman, or retains one after knowledge of his hab- 
its is clearly brought home to the company, or to a su- 
perintending agent authorized to employ and dis- 
charge him, and injury occurs by reason of such hab- 
its, the company may and ought to be amenable to the 
severest rule of damages; but Lam not aware of any 
principle which permits a jury to award exemplary 
damages in a case which does not come up to this 
standard, or to graduate the amount of such damages 
by their views of the propriety of the conduct of the 
defendant, unless such conduct is of the character be- 
fore specified.’’ Cleghorn v. Railroad Co., 56N. Y. 44, 
47, 48. 

Similar decisions, denying upon like grounds the lia- 
bility of railroad companies and other corporations 
sought to be charged with punitive damages for the 
wanton or oppressive acts of their agents or servants, 
not participated in or ratified by the corporation, have 
been made by the courts of New Jersey, Pennsylvania, 
Delaware, Michigan, Wisconsin, California, Louisiana, 
Alabama, Texas and West Virginia. 

It must be admitted that there is a wide divergence 
in the decisions of the State courts upon this question, 
and that corporations have been held liable for such 
damages under similar circumstances in New Hamp- 
shire, in Maine, and in many of the Western and 
Southern States. But of the three leading caser on 
that side of the question, Hopkins v. Railroad Co., 36 








N. H. 9, can hardly be reconciled with the later decis- 
ions in Fay v. Parker, 53 id. 342,and Bixby v. Dunlap, 
56 id. 456; and in Goddard v. Railway Co., 57 Me. 202, 
228, aud Railway Co. v. Dunn, 19 Ohio St. 162, 590, 
there were strong dissenting opinions. In many, if not 
most, of the other cases, either corporations were put 
upon different grounds in this respect from other prin- 
cipals, or else the distinction between imputing to the 
corporation such wrongful act and intent as would 
render it liable tomake compensation to the person 
injured, and imputing to the corporation the intent 
necessary to be established in order to subject it to ex- 
emplary damages by way of punishment, was over- 
looked or disregarded. 

Most of the cases on both sides of the question, pot 
specifically cited above, are collected in 1 Sedgwick on 
Damages (8th ed.), section 380. 

In the case at bar the plaintiff does not appear to 
have contended at the trial, or to have introduced any 
evidence tending to show that the conductor was 
known to the defendant to be an unsuitable person in 
any respect, or that the defendant in any way partici- 
pated in, approved or ratified his treatment of the 
plaintiff; nor did the instructions given to the jury re- 
quire them to be satisfied of any such fact before 
awarding punitive damages; but the only fact which 
they were required to find, in order to support a claim 
for punitive damages against the corporation, was that 
the conductor’s illegal conduct was wanton and op- 
pressive. For this error, as we cannot know how 
much of the verdict was intended by the jury as a 
compensation for the plaintiff's injury, and how much 
by way of punishing the corporation for an intent in 
which it had no part, the judgment must be reversed, 
and the case remanded to the Circuit Court, with di- 
rections to set aside the verdict, and to order a new 
trial. 


Mr. Justice Fretp, Mr. Justice HARLAN and Mr. 
Justice LAMAR took no part in this decision. 


CONSTITUTIONAL LAW—ENACTMENT OF 
LAW — APPROPRIATION FOR WORLD'S 
FAIR EXHIBIT. 

KENTUCKY COURT OF APPEALS, DEC. 9, 1892. 
NORMAN v. KENTUCKY BOARD OF MANAGERS OF 
WoRLD’s COLUMBIAN EXPOSITION. 

An appropriation “for the collection and exhibition of the re- 
sources and evidences of the progress of the State of Ken- 
tucky at the World’s Fair Columbian Exposition of 1893,” 
being for a public purpose, is within the power of the 
Legislature. 

Under the Constitution, section 46, providing that no act or 
resolution for the appropriation of money or the creation 
of a debt shall become a law unless, on its final passage, it 
receive the votes of a majority of all the members elected 
to each house, the vote to be taken by yeas and nays and 
entered in the journal, it is necessary, where a bill origi- 
nating in the Senate is amended in the House, that the 
amendment be concurred in by the Senate, on a yea and 
nay vote, by a majority of all the members, 


genre for mandamus by the Kentucky Board 
of Managers of the World's Columbian Exposition 
against L. C. Norman, State auditor, to compel the is- 
suance of a warrant on the State treasurer. From a 
judgment granting the writ defendant appeals. 


Knott & Edden, Wm. Goebel, and Helm & Bruce, for 
appellant. 


Humphrey & Davie and W. P. D. Bush, for appellee. 


Hort, ©. J. 
preme importance. 


The questions in this case are of su- 
The president of the State Bourd 
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of Managers of the World’s Columbian Exposition 
presented a proper order to the appellant, the State 
auditor, for a Warrant upon the State treasurer for a 
portion of the $100,000 claimed to have been appropri- 
ated by an act of the Legislature to make an exhibit of 
the resources of our State at the exposition. -The 
auditor, ucting no doubt froma conscientious desire 
tou properly discharge his duty, and under the advice 
of the atturney-general, who is by law his legal adviser 
in such matters, refused it, and this is an action fora 
mandamus to compel him to give it. 

It is said, in limine, that he has no personal interest 
in the matter, and, being a ministerial officer, cannot 
refuse to issue it upon the ground that the Legislature 
could not constitutionally make the appropriation, or 
that the act was not constitutionally passed—in short, 
that his only duty was obedience, and that he has no 
standing in court. It is a general rule that a court will 
not listen to one who says a legislative act is unconsti- 
tutional unless his rights are involved, or he has a right 
to question it. Section 230 of our new Constitution 
however says: “‘No money shall be drawn from the 
State treasury except in pursuance of appropriations 
made by law;.’ and our statute forbids the issue by 
the auditor of a warrant upon the treasury “unless 
the money to pay the same has been appropriated by 
law.” Gen. Stat., chap. 6, art. 1, $6. If the act of the 
Legislature be void for want of power to pass it, or be- 
cause it was not passed in the manner required by the 
Constitution, then it is not law; and the auditor is 
vested with such power, and occupies such a position, 
that it is not only his right, but his duty, whenever he 
is called upon to order the payment of money out of 
the treasury, to inquire whether it is being done legally. 
He is, in a certain sense, a trustee; and the public in- 
terest requires that his office should give him the right 
to question the validity of a legislative act under which, 
by means of his warrant, the public money is to be ex- 
pended. 

The right to the mandamus is denied by him, first, 
upon the ground that the Legislature had no power to 
make the appropriation. It is urged that it is not for 
a public or governmental purpose. Our Constitution 
says: ‘‘ ‘Taxes shall be levied and collected for public 
purposes only.”’ It is often difficult to draw the line 
which bounds constitutional taxation, or to determine 
whether the purpose is one in aid of which the taxing 
power may be invoked, or the money thus raised ex- 
pended. If it be doubtful, and the Legislature has 
seen proper to exercise the power, the judiciary should 
not interfere. The doubt is then to be solved in favor 
of the legislative action. The object in this instance 
however is to exhibit the resources and progress of the 
State. It is not to promote the interest of one or a 
few individuals, and perhaps incidentally that of the 
public; but the purpose is public in character, and 
calculated and intended to benefit the entire State. 
Our Legislature has repeatedly heretofore, and run- 
ning through many years, appropriated money for like 
purposes, and its power to do so is now for the first 
time questioned. It was done in 1876 for the Centen- 
nial Exposition at Philadelphia, and later for the one 


at New Orleans. This was well known to the framers | 


of our present Constitution, adopted in 1891; and had 
it been intended to forbid the exercise of the power by 
the Legislature for such purposes, it would no doubt 
have been done in unmistakable terms. In our opin- 
ion it contains no such provision. It is not a loaning 
of the credit of the State, and therefore forbidden by 
it. The commissioners selected to expend the money 
are merely the State’s agents to do so, and provide the 
exhibit for the benefit of its people. The Legislature 
had the power to provide the means for such a purpose, 
but in doing so was bound to act in conformity to the 
Constitution. 








The troublesome question in the case is whether it 
has dove so, and what are the duty and power of this 
court as the parties present themselves. ‘The auditor 
claims that it has not, and this is the second ground of 
his defense. Section 46 of our Constitution provides: 
“No bill shall become a law unless, on its final passage, 
it receives the votes of at least two-fifths of the mem- 
bers elected to each house, and a majority of the mem- 
bers voting, the vote to be taken by yeas and nays, 
and entered in the journal; provided any act or reso- 
lution for the appropriation of money or the creation 
of debt shall, on its final passage, receive the votes of a 
majority of all the members elected to each house.” 
The act originated in the Senate and passed that body 
upon a yea and nay vote, entered upon its journal, by 
the required majority. It then went to the other 
house, where, after being amended, it passed, upon a 
like vote, entered upon its journal, by a like majority. 
It then came back to the Senate, where the amend- 
ments were concurred in without a yea and nay vote, 
and without the vote of a majority of the members 
elected. It is conceded by the counsel for the appeliees, 
and seems plain, that this mode of proceeding did not 
conform to the Constitution. It complied with it in 
neither letter nor spirit. The object of the section 
above cited was to have the assent of a majority of all 
the members elected to each house to all the provisions 
of the act, and that this should appear by a yea and 
nay vote entered upon its journal. If a bill, after pass- 
ing one house in the proper manner, and then, after 
amendment, passing the other house in like manner, 
could come back to the house in which it originated, 
and be adopted by a majority of those voting, or a 
quorum, it would defeat this object, and render the 
section ineffectual. Let us look at it practically. An 
appropriation bill of $100 originates in the Senate, and 
is properly passed. It goes to the House, where it is 
amended by making the sum $10,000, and is then prop- 
erly passed by it. It returns to the Senate for concur- 
rence, and is adopted, as amended, by a majority of 
those present, without a yea and nay vote. Can it be 
well contended that this would be a compliance with 
the Constitution? If so then, there being thirty-eight 
senators, it would require twenty, or a majority of 
them, to pass a bill for a trifle; but after being 
amended in the House so as to perhaps bankrupt the 
treasury, it could be concurred it by the Senate by the 
votes of eleven members, or a majority of a quorum; 
and in case of the House, with its one hundred mem- 
bers, it would require fifty-one to pass the bill, if it 
originated there, but only twenty-six, or a majority of 
a quorum, to concur in it after it had been changed in 
like manner by the Senate. Further illustration seems 
needless. 

It is true it has been held that the “ final passage ”’ of 
a bill means when it first passes the body, and not 
when it returns to it, after amendment, for adoption; 
and itis said that the constitutional provision as to the 
number of votes, and the entry of the yea and nay vote 
on the journal, does not apply to amendments, or the 
reports of conference committees. If so then, no mat- 
ter bow material the change, a majority vote of a 
quorum may pass the bill. The words “ final passage,” 
as used in our Constitution, mean final passage. They 
do not mean some passage before the final one, but the 
last one. They do not mean the passage of a part of a 
bill, or what is first introduced, and which may, by 
reason of amendment, become the least important. If 
so, then the body may pass what is practically a new 
bill in a manner counter to both the letter and spirit of 
the Constitution. When the bill was voted on in the 
Senate, as amended, and after its return from the 
House, there never was any further action by the Sen- 
ate. It was the final vote, and therefore its final pas- 
Sage; and being so,a majority vote of all the members 
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elected, with an entry by yeaand nay vote upon the 
journal, was necessary to its constitutional enactment. 
The bill, us approved by the speakers of the two 
houses and by the governor, never was passed by the 
Senate, by a majority of all its members, nor by a yea 
and nay vote. 

It is said however, upon the one side, that having 
been enrolled, signed by the presiding officer of each 
house, and approved by the governor, the act must be 
conclusively presumed to have been constitutionally 
enacted; that public policy requires this rule, else con- 
fusion will result, by our statute law being reduced 
from a state of certainty to one of doubt. Upon the 
other side it is urged, with equal ability, that a prima 
facie case only is thereby presented, and that resort 
may be had to the journals of the Legislature, which 
are required by the Constitution to be kept, and are 
kept, under the supervision of all the members, as to 
the truth of the matter. Each position is supported 
by numerous authorities, and whether the one rule or 
the other obtains, more or less abuse and danger may 
result. There is some dynamite either way, but per- 





haps not as much in the latter as some apprehend, as | 
the party questioning the enrolled and approved act | 


must at the outset overcome a prima facie case. The 
first view is the English one, where there is no written 
Constitution. It has been followed by our Supreme 
Court, and by at least nine of the Supreme Courts of 
the States. The weight of authority in this country, 
as declared in perhaps as many as nineteen States, is 
however the other way. All agree that the enrolled 
and approved bill cannot be impeached by loose papers 
or parol evidence. Public policy forbids it. ‘Too much 
mischief would result. A review or citation of the 
numerous cases is unnecessary. They have been ex- 
amined. The most, if not all of them will be found 
cited in the notes on page 135 of Cooley’s Constitu- 
tional Limitations, and to the case of Field v. Clark, 
143 U. 8. 661. Lt is not necessary however, to a proper 
determination of this case, to decids this question. It 
would, at most, be settling a mere rule of evidence, 
not prescribed by Constitution or statute, and subject 
to exception and modification by the courts. If it had 





| both act and exist. 


heretofore been prescribed it would not control this | 


case. Here no property rights have become fixed, no 
interests vested, but two parties, each the agent of the 
State, are contending for the control of a fund, and 
we must consider this case as it is presented. 

The court is asked to exercise its power, and compel 
the auditor to comply with an act of the Legislature 
which the Constitution required should be passed in a 
certain way. If the answer of the auditor merely 
averred that it was not a law, or denied its existence, 
or that it had not been constitutionally passed, this 
would be merely pleading a legal conclusion. It would 
need no denial. The failure to do so would not be an 
admission of its truth. A court takes judicial notice 
of and determines for itself the law. You cannot aver 
or prove a public statute. Thus, although a pleading 
may purport to state its terms or effect, but do so in- 
correctly, ademurrer does not admit the averment. 
Pennie v. Reis, 182 U. 8S. 464; Interstate Land Co. v. 
Maxwell Land Grant Co., 139 id. 569. The court tries 
the question as one of law, and a demurrer admits as 
true only averments of facts well pleaded, and not 
legal conclusions. The answer of the auditor however 
sets out the steps connected with the passage of the 
act. It states what was done and what was not done. 
It avers the facts connected with its passage, and files 
as a part of it a copy made by the public printer of the 
journal of the Senate relating to it. These facts as to 
the manner of its passage were admitted by a general 
demurrer. They show the act, when it came back to 
the Senate after amendment, was not voted for by a 
majority of all the senators, and that a yea and nay vote 
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was not taken. It was not therefore constitutionally 
passed; and yet the court is asked by the appellees to 
use its power to enforce it by mandamus, when by 
their demurrer to the answer, and failure to plead, 
they are to be regarded as agreeing that this is true. 
A court, when asked to exercise its power by means of 
mandamus, should regard the substance, and not the 
shadow. Its use is confined to those cases where the 
law has given no specific remedy, and where, in justice 
and good government, there ought to be one. It is 
summary in character, and may be resorted to when in- 
justice is about to be done. A court should, in its dis- 
cretion, grant it only when it is essential to this end. 
The petitioner must have a clear right, and no other 
appropriate remedy to prevent injustice and wrong. It 
is defined in our Civil Code as an order *‘ to perform an 
act, or omit todo an act, the performance or omission of 
which is enjoined by law,” and is the instrument of a 
court of law, much as an injunction is that of a court 
of equity. Cases may be found where it has been re- 
fused, in the exercise of a proper discretion, although 
the petitioner bad a clear legal right; and it is to be 
granted or withheld, in the discretion of the court, as 
the purposes of justice may require. This being the 
end and object of the writ, it should not be granted to 
afford relief which the party claims by virtue of an act 
confessed by him to be unconstitutional. The attitude 
of appellees and the nature of the relief asked must be 
considered. Although the appellees, like the auditor, 
represent the State, yet they demur to the answers, 
saying: ‘ You cannot go behind the enrolled bill, nor 
consider the admitted facts set out in the answer;”’ 
the intended effect of this being to prevent a decision 
as to the validity of the act. Their action cannot be 
disregarded when asking this writ. The provision of 
the Constitution is mandatory; and when this court is 
called upon to exercise a power, respect for a co-ordi- 
nate department of the government cannot be suffered 
to override the fundamental law, by virtue of which 
A constitutional rule is not only 
for the Legislature, but this and all other courts. We 
must exercise our power with fidelity to it; and when 
we are urged to hold that the signatures to the act im- 
port what is confessed by the party asking relief to be 
untrue, and to enforce as law an act plainly in viola- 
tion of the Constitution, the court, in the exercise of 
its discretion in the use of this writ, should withhold 
it. Our personal wishes in the matter cannot be con- 
sulted. If the people desire this appropriation made, 
the Legislature will doubtless do so; but nothing con- 
nected with the matter is more important to all than 
that it shall be done according to law. It is manifest 
the answer cannot be truthfully denied. This was in 
substance admitted upon the argument of the cause by 
the appellee’s counsel. Under this state of case it is 
proper to reverse the judgment, with directions to 
dismiss the petition, and it is so ordered. 


Lewrsand BENNETT, JJ., concurring in the decision. 


BENNETT, J., concurring. The appellees, as World’s 
Fair Commissioners, filed their petition in the Frank- 
lin Circuit Court against the appellant, as auditor, to 
compel him to issue his warrant upon the treasury for 
the sum of $25,000, upon their vouchers, approved by 
the governor, for that sum, alleging that the auditor 
was directed to issue the warrant by the act of the 
Legislature making the appropriation. The auditor, 
in his answer, alleged that the bill making the appro- 
priation of $100,000 to the World's Fair originated in 
the Senate, and passed that body upon the call of the 
yeas and nays, which were entered in the journa: by a 
constitutional majority; that the House refused to 
pass the bill as it came from the Senate, but passed it 
with amendments, and then the bill and House amend- 
nents were sent to the Senate, and that body concur- 
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red in the House amendments, but not by a constitu- 
tional majority, nor by the yeas and nays entered in 
the journal; that the bill was therefore unconstitu- 
tional and void. The appellants, by their demurrer to 
the answer, adinitted the allegations of fact to be true, 
and insisted that notwithstanding the truth of the al- 
legations, the bill being prima facie regular and valid, 
the auditor, whose duty was in this particular manda- 
tory, was a ministerial officer, and could not refuse 
obedience to the law’s mandate because there was 
some latent infirmity in the bill that rendered it in- 
valid. The chancellor, upon the hearing upon the 
agreed facts, adjudged that the auditor, acting in a 
ministerial capacity, should issue his warrant, because 
he had no right, as a ministerial officer, to question the 
constitutionality of the bill; it being prima facie valid. 
The auditor appeals. 

The auditor relies upon section 46 of the Constitu- 
tion, which reads as follows: ‘ No bill shall be consid- 
ered for final passage unless the same has been reported 
by acommittee and printed for the use of the mem- 
bers. Every bill shall be read at length on three dif- 
ferent days in each house; but the second and third 
readings may be dispensed with by a majority of all 
the members elected to the house in which the bill is 
pending. * * * No bill shall become a law unless, on 
its final passage, it receives the votes of at least two~v 
fifths of the members elected to each house, and a 
majority of the members voting, the vote to be taken 
by yeas and nays, and entered in the journal; provided 
any act or resolution for the appropriation of money, 
or the creation of a debt, shall, on its final passage, re- 
ceive a majority of all the members elected to each 
house.’’ 

There is a history of abuses and wrongs in the legis- 
lative department, under the old Constitution, that 
caused the section supra to be engrafted in the Consti- 
tution, and adopted by the people, to-wit: It had be- 
come a frequent practice, under the old Constitution, 
to pass bills as reported by the committee, by their 
titles, and by a viva voce vote; the bills never having 
been read for the information of the members, only 
the few and faithful understanding that they con- 
tained large appropriations, grants, monopolies and 
other iniquities. It was intended by said section to 
prevent the repetition of these methods, and to secure 
honest and enlightened legislation. Therefore it was 
provided that the bill should be printed for the use of 
the members; that it should be read at length on three 
different days in each house, unless the second and 
third readings were dispensed with by a majority of 
all the members elected to the house in which the bill 
is pending. But the reading of the bill at least once 
cannot be dispensed with. Then if the members feel 
fully advised, they may dispense with the other two. 
Also, no general bill can become a law uuless it re- 
ceives on its final passage the votes of at least two- 
fifths of all the members elected to each house, and 
that number must be a majority of those voting, and 
the vote must be taken by the yeas and nays, and 
entered in the journal. Also, a bill for the appropri- 
ation of money or the creation of a debt must receive, 
on its final passage, a majority of all the members of 
each house, the vote to be taken by yeas and nays, and 
entered in the journal. Now there can be no doubt 
that each of these provisions, requiring, on the final 
passage of the bill, at least two-fifths or a majority of 
the votes, as the case may be, of all the members 
elected to each house, to be taken by yeas and nays, 
and entered in the journal, is mandatory, and unless 
each of them is complied with, the bill is not constitu- 
tionally enacted. This court, in the case of Varney v. 
Justice, 86 Ky. 601, says, in reference to the manda- 
tory character of constitutional provisions: When 
the ‘language of the Constitution gives a direction as 








to the manner of exercising a power, it was intended 
that the power should be exercised in the manner 
directed, and in no other manner. It is an instrument 
of words, granting powers, restraining powers and re- 
serving rights. These words are fundamental words, 
meaning the thing itself. They breathe no spirit but 
the spirit to be found in them. To say that these 
words are directory merely is to license a violation of 
the Constitution every day and every hour.’’ Now as 
the appropriation to the World’s Fair is an appropria- 
tion in the sense of the Constitution, the bill, in order 
to be constitutionally passed, should receive, on its 
final passage, fifty-one votes in the House, supposing 
the whole number of members to be one hundred, and 
twenty in the Senate, supposing the whole number of 
senators to be thirty-eight. So the question is, what 
is the final passage of a bill? And does the final pas- 
sage of a bill include the adoption of an amendment 
by either house that is sent to it by the other house? 
It seems to be clear that the final passage of a bill is 
the vote by which the bill becomes « law, when signed 
by both speakers and the governor; and that this defi- 
nition includes all amendmeuts there can be no man- 
ner of doubt, as one illustration will show: Say the 
House appropriates £50, and the bill is sent to the Sen- 
ate for concurrence in the appropriation, but it does 
not concur in that appropriation, but increases it to 
$100, and sends it back to the House for its concur- 
rence in that sum. The bill is not as yetalaw. The 
Senate has refused to concur in the House bill, but in- 
creases the sum, and asks the House to concur in ap- 
propriating that sum. Unless the House does concur 
the bill is not alaw. Therefore it takes the action of 
the House to appropriate $100, and it is then finally 
passed and becomes a law, appropriating $100. It is 
then enrolled as one bill. No amendment appears. 
So to say that the last action of the House is not the 
final passage of the bill is clearly a mistake. Sucha 
construction would restore, in full panoply, the evils 
that existed under the old Constitution, instead of 
suppressing them forever; for not less than fifty-one 
members of the House could vote away $50 of the 
people’s money; but the Senate, by amendment, could 
raise that sum to $50,000, and the House, by a mere 
majority of a quorum, could concur in the amend- 
ment, thus defeating and nullifying the provision 
supra. 

The next question is, can the auditor, conceding his 
duty, under the bill, to be purely ministerial, raise the 
question as to the validity of the bill, or be justified in 
refusing to issue the warrant? It seems that when a 
law commands an officer to do a certain thing it is 
mandatory, and the officer cannot rightfully refuse 
obedience, if the law is prima facie regular and valid. 
Public policy requires that this rule be strictly adhered 
to; for to allow a ministerial officer to call in question 
a law prima facie valid, that it is made his duty to exe- 
cute, would license him to interrupt and defeat the 
administration of the government, at his pleasure. 
The clerk of this court, if such principle was tolerated, 
might refuse to-day to read or sign the orders, because 
in his opinion the law requiring him to perform that 
duty was invalid by reason of some latent infirmity in it. 
Mr. Mechem on Public Officers (section 523) states the 
rule correctly upon this subject, as follows: ‘It is not 
within the scope of the duties of a ministerial officer to 
pass upon the validity of laws, instructions or proceed- 
ings prima facie valid, and requiring his action. His 
only duty in such a case is obedience; and as will be 
seen hereafter, he cannot excuse himself by undertak- 
ing to show the unconstitutionality or other invalidity 
of the law, or the irregularity of the proceedings.’’ The 
rule thus announced is fully sustained by the leading 
cases of the United States, and is eminently conserva- 
tive. This court has, time and again, recognized the 
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right of the auditor to resist the mandate of the Legis- 
lature upon the ground that it had no constitutional 
authority to require it; but in all such cases, as ad- 
mitted by one of the counsel for appellant, the infirm- 
ity was suggested by the bill itself. But the question 
here is unlike any that has been reported. Here, on 
the one side, is the auditor, the financial officer of the 
State, required to pay to the agents of the State cer- 
tain moneys to be expended in a certain way—not to 
pay debts or to discharge obligations incurred. No 
rights of third persons have intervened, but the con- 
test is between the officers, as to whether the money 
should be handed over to be expended in behalf of the 
State; and the auditor refuses to pay it upon the 
ground that the bill, although regular and valid upon 
its face, is, on account of the failure to do certain 
things required by the Constitution, unconstitutional 
and void. The agents admit, upon demurrer, the 
facts, and one of their counsel admits, in his argument 
before the court, that the bill, by reason of the said non- 
compliance with the provisions of the Constitution in 
the particulars pointed out by the auditor, and as sug- 
gested by the governor in his veto of a similar bill, is 
unconstitutional and void. So for us to say to the 
auditor that he must pay out the people’s money, not- 
withstanding the bill to do so is unconstitutional and 
void, and no rights of third parties have intervened, 
making it just and equitable to do so, would be a trav- 
esty upon justice and self-stultification. All the mem- 
bers of the court agreeing that the bill is unconstitu- 
tional, and three agreeing that the auditor, under the 
circumstances, has the right to withhold his warrant 
on that account, the judgment ought to be reversed, 
with directions to dismiss the petition. 


Pryor, J., dissenting. 


DEEDS—CONVEYANCE OF COAL—RIGHT OF 
GRANTOR TO REACH UNDERLYING OIL— 
INJUNCTION. 

PENNSYLVANIA SUPREME COURT, JAN. 9, 1893, 


CHRARTIERS BiocK Coan Co. v. MELLON. 

Where the owner of land conveys the coal under the surface, 
the grantee, though he owns the fee in the coal, is not en- 
titled of right to an injunction restraining the grantor 
from boring through the coal to reach gas and oil found to 
exist beneath it, but will be protected by the decree as far 
as possible, with due regard to the rights of both parties, 
and then left to his remedy at law. 


PPEAL from Court of Common Pleas, Allegheny 
county. 


D. T. Watson, J. 8. Ferguson and J. G. MacConnell, 
for appellant. 


J. McF. Carpenter, for appellees. 


Paxson, C, J. This is a case of first impressions, 
and of very grave importance, and in view of these 
facts we have been asked to express our opinion of the 
law bearing upon it, notwithstanding it is an appeal 
from a decree awarding a preliminary injunction. The 
facts are probably as fully before us now as they will 
ever be. The contest arises between the owner of the 
surface or his lessees and the Chartiers Block Coal 
Company, the plaintiff below and appellant, which is 
the owner in fee of the coal beneath the surface. The 
company purchased the coal on December 22, 1881, and 
the deed conveying it granted not only all the coal, but 
also the mining rights and privileges, including the 
right to enter mines and carry away all the coal; the 
right to make openings or entries, air-courses, water- 
courses, drainage and shafts, with right of ingress and 





egress for the purpose of making such openings, with 
right of way for taking such coal or any other coal 
and minerals through the entries; and also the right 
to enter upon the surface of the land for the purpose 
of taking into and placing on the same any material 
that it may desire and need in its coal operations; and 
when making entries or shafts, the right to deposit the 
debris and slack near the openings. The grantor, in 
conveying the coal with these privileges, reserved to 
himself no right, privilege or easement in said coal, or 
any part thereof, and noright of way through said coal 
from the surface, to obtain gas or oil, or any other sub- 
stance. It is not likely, at the time the grant was 
made, that it occurred either to the grantor or the 
grantee of the coal that underneath the latter there 
might lie another substance of perhaps greater value 
than the subject of the grant itself. 1t now appears 
that the coal is underlain with the oil and gas-bearing 
sand, which can only be reached by sinking wells from 
the surface through the sirata of coal. Shortly before 
the filing of this bill it began to be known that oil or 
gas existed in large quantities in that part of Allegheny 
county where the appellant’s works are situated, and 
active operations had begun in the early summer of 
1891 by oil operators, to obtain this oil and gas. About 
this time the surface-owner made leases for oi] and gas 
purposes, and the lessees began at once to drill. This 
bill was then filed by the appellant company for the 
purpose of obtaining an injunction against the defend- 
ants, to restrain them from further drilling wells then 
commenced, and from drilling any other well or wells 
which would pass through the coal. The bill was filed 
upon the allegation and belief that the defendants had 
no right whatever to drill the wells. The plaintiff 
company also claimed that it was impossible for such 
wells to be drilled in such a manner as to allow the 
removal of all the coal without exposing the mine to 
leakage from gas from said wells, and rendering the 
mine operations so hazardous to plaintiff's property 
and plaintiff's employees as to very greatly injure and 
depreciate the value of said coal property, if not 
wholly to destroy the value thereof. The case was 
heard below upon bill, answer and affidavits. The 
court, as we understand the decree, refused to granta 
preliminary injunction as against any well or wells on 
said tract of land which at the date of the decree had 
been drilled by the defendants through the Pittsburgh 
vein of coal, and also refused to enjoin the defendants 
from drilling wells on said tract at any place or places 
where they will not pass through said Pittsburgh vein 
of coal, but will pass through local strata of coal. The 
court awarded an injunction however as to any wells 
not already drilled which would pass through the 
Pittsburgh vein, and in addition to the ordinary in- 
junction bond, the decree required that the defendants 
should execute and deliver to the plaintiff their bond 
in the surn of $10,000, with two sureties to be approved by 
the court, conditioned that in putting down and operat- 
ing any wells now in process of drilling, or which may 
hereafter be drilled under this decree, said defendants 
shall protect said coal and property of said plaintiff, 
and also the plaintiff's employees in and about said 
coal, from all damages by reason of said wells, and 
that they will use the best methods, devices and appli- 
ances in the construction and operation of said wells; 
and that before said wells are abandoned they shall 
securely plug the same above each oil and gas-bearing 
sand. Subsequently the decree was modified so as to 
remove the injunction from the two wells now com- 
menced, but which have not gone down through the 
Pittsburgh coal vein, on defendants’ giving bond as be- 
fore stated. 

The learned judge below justified his decision, as we 
learn from his opinion in another case heard before 
him, and involving substantially the same questions, 
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upon the ground that the owner of the surface has a 
right of way by necessity through the coal to reach his 
oil and gas lying beneath it. But he concedes that to 
make such right available it would require a large 
modification of the rules in relation toa right of way 
by necessity over the surface. “ Yet,’’ to use his own 
language, ‘‘my present impressions are that it can and 
should be sustained in a reasonable manner, having 
due regard for the interest and rights of both parties. 
But it cannot be permitted to an extent that will de- 
stroy the grant of the coal, nor even to seriously de- 
preciate it, without ample compensation. The owner 
of the surface cannot bore where he pleases, nor as 
often as he pleases. The right of designating the rea- 
sonable location of the one right of way by necessity, 
which the law recognizes, has always been held to 
be in the owner of the land. If he refuses to designate 
such way, then the owner of the right of way can 
designate it, or can apply to the court to have it lo- 
cated.”” This is a new question, and one that is full of 
difficulty. The discovery of new sources of wealth, 
and the springing up of new industries which were 
never dreamed of half a century ago, sometimes 
present questions to which it is difficult to apply the 
law, as it has heretofore existed. It is the crowning 
merit of the common law however that it is not com- 
posed of ironclad rules, but may be modified to a rea- 
sonable extent to meet new questions as they arise. 
This may be called the “expansive property of the 
common law.”’ Mining rights are peculiar, and exist 
fron necessity, and the necessity must be recognized, 
and the rights of mine and land-owners adjusted and 
protected accordingly. We have an illustration of this 
in Coal Co. v. Sanderson, 113 Penn. St. 126. The min- 
ing of coal and other minerals is constantly developing 
new questions. Formerly a man who owned the sur- 
face owned it to the center of the earth. Now the 
surface of the land may be separated from the different 
strata underneath it, and there may be as many dif- 
ferent owners as there are sfrata. Lillibridge v. Coal 
Co., 143 Penn. St. 293. The difficulty is to s0 apply the 
law as to give each owner the right of enjoyment of 
his property or strata without impinging upon the 
right of other owners, where the owner of the surface 
has neglected to guard his own rights in the deed by 
which he granted the lower strata to other owners. In 
the earlier days of the common law the attention of 
buyers and sellers, and therefore the attention of the 
courts, was fixed upon the surface. He who owned the 


surface owned all that grew upon it and all that was | 


buried beneath it. His title extended upward to the 
clouds and downward to the earth’s center. The value 
of his estate lay however in the arable qualities of the 
surface, and with rare exceptions the income derived 
from it was the result of agriculture. The compara- 
tively recent development of the sciences of geology 
and mineralogy, and the multiplication of mechanical 
devices for penetrating the earth’s crust, have greatly 
changed the uses and the values of lands. Tracts that 
were absolutely valueless, so far as the sarface was 
concerned, have come to be worth many times as 
much per acre as the best farming lands in the Com- 
monwealth, because of the rich deposits of coal, or 
iron, or oil, or gas known to underlie them at various 
depths. These deposits are sometimes found however 
beneath well-cultivated farms, so that the surface has 
alarge market value apart from the value of the de- 
posits of coal or other minerals under it. In such cases 
the owner is rarely able to utilize the lower stores of 
wealth to which he has title, by mining operations con- 
ducted by himself, and for this reason he sells them to 
some person or corporation to be mined and to be 
moved. So it often happens that the owner of a farm 
sells the land to one man, the iron or oil or gas to 
another, giving to each purchaser a deed or convey- 





ance in fee-simple for his particular deposit or stratum, 
while he retains the surface for settlement and culti- 
vation, precisely as he held it before. The severance 
is complete for all legal and practical purposes. Each 
of the separate layers or strata becomes a subject of 
taxation, of incumbrance, levy and sale, precisely like 
the surface. As against the owner of the surface, 
each of the several purchasers would have the right, 
without any express words of grant for that purpose, 
to go upon the surface to open a way by shaft, or drift, 
or well, to his underlying estate, and to occupy so 
much of the surface, beyond the limits of his shaft, 
drift or well, as might be necessary to operate his 
estate, and to remove the product thereof. Thisisa 
right to be exercised with due regard to the owner of 
the surface, and its exercise will be restrained within 
proper limits by a court of equity, if this becomes nec- 
essary; but subject to this limitation, it is a right 
growing out of the contract of sale, the position of the 
stratum sold, and the impossibility of reaching it in 
any other manner. 

So far our way is clear of difficulty, because the sev- 
eral owners of the mineral deposits are exercising their 
right to have access to their respective estates against 
their vendor. Our question is over the right of the 
vendor to reach strata underlying a stratwm which he 
has conveyed to another. Having sold the coal under- 
lying the surface, is he to be forever barred from 
reaching his estate lying beneath the coal? Prior to 
the sale of the coal, his estate, as before observed, 
reached from the heavens to the center of the earth. 
With the exception of the coal his estate is still bounded 
by those limits. It is impossible for him to reach his 
underlying estate, except by puncturing the earth’s 
surface, and going down through the coal which he 
has sold. While the owner of the coal may have an 
estate in fee therein, it is at the same time an estate 
that is peculiar in its nature. Much of the confusion 
of thought upon this subject arises from a misappre- 
hension of the character of this estate. We must re- 
gard it from a business, as well as a legal, standpoint. 
The grantee of the coal owns the coal, but nothing 
else, save the right of access to it and the right to take 
it away. Practically considered, the grant of the coal 
is the grant of a right to remove it. This right is 
sometimes limited in point of time; in others it is 
without limit. In either event it is the grant of an 
estate determinable upon the removal of the coal. It 
is moreover a grant of an estate which owes a servitude 
of support to the surface. When the coal is all re- 
moved the estate ends, for the plain reason that the 
subject of it has been carried away. The space it oc- 
cupied reverts to the grantor by operation of law. It 
needs no reservation in the deed, because it was never 
granted. The grantee has the right to use and occupy 
it while engaged in the removal of the coal, for the 
reason that such use is essential to the enjoyment of 
the grant. It cannot be seriously contended that after 
the coal is removed the owner of the surface may not 
utilize the space it had occupied for his own purposes, 
either for shafts or wells, to reach the underlying 
strata. The most that can be claimed is that pending 
the removal, his right of access to the lower strata is 
suspended. The position that the owner of the coal is 
also the owner of the hole from which it has been re- 
moved, and may forever prevent the surface-owner 
from reaching underlying strata, has no authority in 
reason, nor, do | think, in law. The right may be sus- 
pended during the operation of the removal of the 
coal to the extent of preventing any wanton interfer- 
ence with the coal mining, and for every necessary in- 
terference with it the surface-owner must respond in 
damages. The owner of the coal must so enjoy his 
own rights as not to interfere with the lawful exercise 
of the rights of others who may own the estate, either 
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above or below him. The right of the surface-owner 
to reach his estate below the coul exists at all times. 
The exercise of it may be more difficult at some times 
than at others, and attended with both trouble and 
expense. No one will deny the title of the surface- 
owner to all that lies beneath the strata which he has 
sold. It is as much a part of his estate as the surface. 
If he is denied the means of access to it, he is literally 
deprived of an estate which he has never parted with. 
In such case the public might be debarred the use of 
the hidden treasures which the great laboratory of 
nature has provided for man’s use in the bowels of the 
earth. Some of them at least are necessary to his com- 
fort. * Coal, oil, gas and iron are absolutely essential 
to our common comfort and prosperity. To place 
them beyond the reach of the public would be a great 
public wrong. Abvunding, as our State does, with 
these mineral treasures, so essential to our common 
prosperity, the question we are considering becomes of 
a quasi public character. It is not to be treated asa 
mere contest between A. and B. over a little corner of 
earth. We have already seen that when the owner of 
the surface parted with the underlying coal, he parted 
with nothing but the coal. He gave no title to any of 
the strata underlying it, and it is not to be supposed for 
a moment that the grantor parted with or intended 
to part with his right of access to it. We are of opin- 
ion that he has such right of access. The only ques- 
tion is how that right shall be exercised, by what 
authority, and under what limitations. 

While there is some analogy between such right and 
the common-law right of way of necessity over the 
surface, we quite agree with the learned judge below 
that it would require a large modification of the com- 
mon-law rule. We do not see our way clear to apply 
the doctrine of a surface right of way of necessity to 
the facts of this case. While the right of the surface- 
owner to reach in some way his underlying s/rata is 
conceded, it involves too many questions affecting the 
rights of property, and of injury to the underlying 
strata, to be settled by the judiciary. It is a legisla- 
tive, rather than a judicial, question. It needs and 
should promply receive the interposition of the legis- 
lative authority. That body is now in session, and we 
have no doubt its wisdom will enable it to dispose of 
this somewhat difficult question in such manner as to 
protect the rights of the surface-owner, and yet do no 
violence to the rights of others to whom he has sold 
one or more of the underlying strata. With the right 
conceded, there can be no serious difficulty in the law- 
making power affording a proper remedy. That rem- 
edy should be carefully guarded. The owner of the 
underlying strata should not be permitted at his mere 
will and pleasure to interfere with strata lying above 
him. All this requires an amount of legal machinery 
that a court of equity cannot supply, however wide its 
jurisdiction and plastic its process. In all such cases 
there should be a petition to the court, and a decree 
regulating the mode of exercise of the right. There 
should also be a provision for the appointment of a 
jury of view to assess the damages. In this way the 
rights of the surface-owner can be preserved without 
any wrong to the owuer of the coal. 

While we do not fully sustain the reasons given by 
the learned judge below, we will not interfere with this 
decree for another reason. The plaintiff company has 
not yet sustained any irreparable injury by reason of 
the sinking of these wells, and it may neverdoso. We 
find ourselves upon a new road, without chart or com- 
pass to guide us, and we propose to move slowly. The 
appellants have appealed to us as chancellors, and 
even if we concede their right to be clear, it does not 
follow that, as chancellors, we will enforce it. The ef- 
fect of doing so would be to leave the owner of the 
surface at the absolute mercy of the owner of the coal. 





It is true he can buy the coal of the latter, but only on 
the terms dictated by the owner. To grant the in- 
junction as claimed by the appellant would be to de- 
stroy the estate of the surface-owner in the minerals 
below the coal. If this were the ouly case of the kind 
in the State, we might perhaps modify our views to 
some extent, but when we reflect upon the fact that 
many other similar cases exist, and that a vast quan- 
tity of the leased coal lands in the western part of the 
State are underlain with oil and gas, precisely as in the 
case in hand, we cannot close our eyes to the fact that 
vast interests may be affected by our decree, and 
great injury done to the rights of others. It is familiar 
law—too familiar to need the citation of authority-- 
that the decree of a chancellor is of grace, not of right, 
and that he is not bound to make a decree which will 
do far more mischief, and work far greater injury, 
than the wrong which he was asked to redress. For 
these reasons we will not disturb the decree of the 
court below. The appellant company has its remedy 
at law, and to that we will remit it. The decree is af- 
firmed, and the appeal dismissed, at the costs of the 
appellant. 


WiuuiAms, J. [concur in the decree made in this 
case, and in the opinion which so ably vindicates it, 
but I would go further. I would lay down the broad 
proposition that the several layers or strata composing 
the earth’s crust are, by virtue of their order and ar- 
rangement, subject to reciprocal servitudes; and as 
these are imposed by the laws of nature, and are indis- 
pensable to the preservation and enjoyment of the 
several layers or strata to and from which they are 
due, the courts should recognize and enforce them. 
When the servitude is the result of natural forces af- 
fecting the conformation of the surface, the courts 
have taken notice of it and enforced it for and against 
adjoining owners. Thus the owner of land crossed by 
a stream has aright, as against the owner above him, 
to insist on the delivery of the stream to him within 
its natural channel, and he is in turn bound to receive 
it from such upper owner. He is under a like duty to 
deliver it to the owner below him, and has a like right 
to insist that such owner shall receive it from him. 
The true foundation on which the relative rights and 
duties of these several owners must rest is not found 
in the order of their respective purchases, nor in the 
terms of the conveyances under which they take title. 
It is not found ia any statute regulating the flow of 
streams or the duties of riparian owners. It is found 
in the character of the surface over which the stream 
flows, and the operation of the laws of gravity upon 
the water of the stream. A purchaser of land is bound 
to take notice of its situation, and is conclusively pre- 
sumed to have bought with full knowledge of, and in 
subordination to, the servitude which that situation 
imposes. But the relation of successive farms along 
the course of a stream is no more clearly due to the 
forces of nature than are the order and position of the 
rocks and minerals which comprise the earth’s crust. 
One who buys a single s/ratum is bound to know where 
it is, and how it is situated with reference to the 
strata above and below it; and he must be conclu- 
sively presumed to have taken title subject to the ser- 
vitudes imposed by nature upon it as the necessary 
consequence of its position among the rocks that un- 
derlie the surface. He knows that his stratum lies 
upon and is supported by the rocks below it, and that 
other rocks lie upon and are supported by his stratum. 
He knows that his estate can only be reached by pass- 
ing through the strata that overlie it, and that the 
estates below him can only be reached by passing 
through his. This necessity is not the result of any 
act of his, or of his vendor, but of the relation the sev- 
eral strata bear to each other as arranged in their order 
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by the forces of nature. They are to each other the 
reciprocal obligations of access and support. The 
lower can only be reached through the upper; the up- 
per can only be supported by the lower. The courts 
have long recognized the servitude for support, and in 
a multitude of cases on both sides of the Atlantic have 
compelled its observance and punished its neglect. 
They have enforced the right to support as one exist- 
ing independently of, and requiring no aid from, stat- 
utes or contracts, and as resting on the order of crea- 
tive work and the laws of nature. This right may be 
waived by the owner of the surface (Penn Gas Coal 
Co. v. Versailles Fuel Gas Co., 131 Penn. St. 522); but 
if not waived the owner of the lower stratum cannot 
escape its obligation. But the necessity for access re- 
sults from the work of nature just as truly as the 
necessity for support. Both must be had in nature’s 
way, or not had at all. Take away the servitude for 
support and the surface may be made unsafe for either 
residence or cultivation, and so become valueless. 
Take the servitude for access which the natural ar- 
rangement of the stratified rocks imposes upon the 
surface, and the mineral deposits in them are inacces- 
sible, and therefore useless. Recognize these recipro- 
cal servitudes and the value of the surface is preserved, 
while the mineral deposits are made accessible, and 
made to minister to the comfort and advancement of 
the race. They rest on the same foundation. To 
change the figure, they may be said to be the obverse 
and the reverse of the same coin. They are due from 
and due to every layer of the earth’s crust in succes- 
sion, from the surface to the center, because of the re- 
lation these layers hold to each other in the order of 
their creation. We do not hesitate to enforce the 
servitude for support, whether subjacent or adjacent, 
or to regulate the extent and manner in which it shall 
be rendered and enjoyed. With equal propriety and 
with equal ease we may enforce the servitude for ac- 
cess, and regulate the extent and manner in which it 
shall be rendered and enjoyed. The power of the 
chancellor would extend to all incidental subjects and 
enable him to impose terms as to the manner in which 
an owner of the lower estate should exercise his right 
of access, the precautions he should employ and the 
compensation he should make for actual injury done. 
It is interesting to note how generally business men en- 
gaged in developing the mineral resources of the State 
have recognized this right of access and interposed no 
obstacle in the way of its exercise. I have before me, 
as | write, the estimate of well-informed producers 
and dealers, thoroughly familiar with the several oil 
fields in the State, and identified with the business 
from the early developments on Oil creek, thirty years 
ago, to the present time. This estimate fixes the total 
number of oil wells drilled in Pennsylvania at about 
sixty thousand, exclusive of wells drilled in localities 
known to produce only gas. Three-fourths of the 
whole number are within the limits of the carbonifer- 
ous measures, and one-half have penetrated workable 
veins of coal. During these thirty years of active ope- 
rations the question of the right of access to the sand 
rocks in which the oil is found has never before reached 
this court. This cannot be accounted for except upon 
the theory of the general concession of the right by all 
parties concerned in the ownership of the coal and in 
the operations of mining. The magnitude of the busi- 
hess and the importance of this question will be evident 
when it is remembered that these wells have had an 
average cost of about $4,000 each before oil could be 
secured from them, and a total cost of $240,000,000. 
The actual production of oil has ranged from four 
thousand barrels per day, thirty years ago, to one hun- 
dred and ten thousand barrels per day. It is now 
Standing at not far from sixty thousand barrels. The 
price has fluctuated between fifty cents per barrel and 


$3. A conservative estimate of the production—total 
production—places it about five hundred and sixty 
million of barrels, with an average value of not lese 
than $1 per barrel in its crude state. For twenty years 
the northern oil field was within and immediately ad- 
joining the judicial district in which I presided, and I 
never heard of an accident ina coal mine that was 
charged upon, or that could be traced directly or indi- 
rectly to, the wells that penetrated the coal, or to the 
escape of oil or gas from them into the coal or the 
mined-out openings from which the coal had been 
taken. The manner in which wells are cased and 
tubed renders the possibility of such escape so remote 
as to reduce the risk of accident to proportions that are 
practically insignificant. But if the risk was much 
greater it could be provided for by requiring addi- 
tional precautions to be.taken, and security to be given 
for the reimbursement of the owner of the intermedi- 
ate estate for any loss he might sustain. As it now 
stands, the decree of this court recognizes the exist- 
ence of aright of access existing in the nature of things, 
wholly independent of all statutory enactments, and 
yet refuses to enforce that right, or regulate its exer- 
cise. It says to the owner of the lower estate: “ You 
have an undoubted right of access to the layer of the 
earth’s crust in which your wealth lies, but equity will 
not protect or aid you in its exercise. The owner of 
the intermediate sfrutum may sue you, and recover 
damages from you, for doing what it is your right to 
do, and a chancellor cannot hear your complaint, or 
lift his hands to protect you, until the Legislature has 
provided him ears and hands for that purpose.” I[ 
would hold that the jurisdiction is as clear as the right 
of access; that the parties are in a court competent tu 
deal with the whole subject; and that the decree of 
the court should be affirmed for that reason, and at 
the costs of the appellant. 


GREEN and McCouuum, JJ. We fully concur in this 
opinion. 


NEW YORK COURT OF APPEALS AB- 
STRACTS. 

CRIMINAL LAW — FELONIES — EXTORTION — CHAL- 
LENGES — REASONABLE DOUBT.—(1) Where the min- 
utes of the Oyer and Terminer show the verdict and 
the rendition of the judgment on it, the Court of Ap- 
peals will assume that judgment was formally entered 
from the statement in the affidavit of the district at- 
torney on motion to remit the record to the court be- 
low, and from the recitals in the notices of appeal 
served by defendant’s counsel, which describe a judg- 
ment of conviction in the Oyer and Terminer. (2) 
Penal Code, section 5, defines a felony as a crime 
‘punishable ” by death or imprisonment in the State 
prison. Sections 702-704 provide that when the penalty 
is imprisonment for less than a year the sentence must 
be to the county jail, and where it is for a year it may 
be to the county jail or State prison, and where it is 
for more than a year it must be to the State prison. 
Section 554 makes the crime of extortion punishable 
by imprisonment not exceeding five years. Held, that 
extortion is a felony, the possible, and not the actual, 
sentence determining the grade of offense. People v. 
Borges, 6 Abb. Pr. 132, followed. (3) Where it is con- 
ceded that a court has discretionary power to permit a 
peremptory challenge of a juror after he is sworn, it is 
no abuse of discretion to give the permission to the 
State, on the assurance of the prosecuting officer of 
undisclosed disqualifying facts, even after defendant 
had exhausted his peremptory challenges, and before 
the introduction of evidence. (4) Where defendant, 
the head of a labor organization, with branches in all 
sections of the country, threatened a boycott against a 








198 


THE ALBANY LAW JOURNAL. 











firm of clothing manufacturers, and put into operation 
a scheme for lessening and destroying the firm’s busi- 
ness, because it did not at once obey his demands in 
respect to the number of apprentices it should employ, 
and the firm thereafter accepted his terms, and also 
paid him a large sum of money before he withdrew his 
opposition to the firm’s business, the question of de- 
fendant’s guilt on the charge of extortion was properly 
submitted to the jury. (5) On the question of reason- 
able doubt it was not error to charge that such doubt 
could not be said to exist where the jury are so firmly 
convinced of the facts necessary to establish defend- 
ant’s guilt that if it was a very grave and serious mat- 
ter, affecting their own affairs, they would not hesitate 
to act on such conviction. People v. Wayman, 128 N. 
Y. 585, and Miles v. U. S., 103 U. 8. 309, followed. 
Jan. 17, 1893. People v. Hughes. Opinion by Finch, J. 


CRIMINAL LAW—HOMICIDE—EVIDENCE—CREDIBIL- 
ITY OF WITNESS — ADDITIONAL INSTRUCTION. — (1) 
Where, in a trial for murder, the evidence shows that 
defendant fired the fatal shot while making an assault, 
with two companions, on a dwelling occupied by the 
deceased, it is not error for the State to prove that 
during the affray one of defendant’s companions, using 
defendant’s pistol, shot at and wounded H., such shoot- 
ing being competent as a circumstance attending the 
homicide. (2) Where defendant’s counsel, in a trial 
for murder, testifies as a witness, it is competent, as 
affecting his credibility, to show that he had madea 
wager on the result of the trial, and therefore was ir- 
terested in such result. (3) Where the court has fully 
charged the jury, and upon their request has further 
instructed them, and they request still further instruc- 
tions, error cannot be predicated on the refusal of the 
court to procure the attendance of defendant's coun- 
sel, in order that he might give these further instruc- 
tions, since the giving of such instructions is within 
the court’s discretion. Jan. 17, 1893. People v. Par- 
ker. Opinion by Earl, J. 


HIGHWAYS—VILLAGE TRUSTEES-—LAYING OUT ROAD 
~—FAILURE TO DETERMINE LAND TO BE TAKEN—REM- 
EDY.— (1) Laws of 1870, chapter 291, title 7, sections 1, 2 
relating to proceedings for laying out streets in vil- 
lages, provide that the board of trustees are made 
commissioners, and that on deciding on the improve- 
ment they shall post in five public places ‘‘a correct 
description of the lands to be taken,” and notice of 
hearing objections that may be made to the “ taking 
of such lands;”’ that by resolution they may declare 
their intention to make the improvement, aud proceed 
to obtain possession ‘tof the lands described;"’ and 
that if the damages are not agreed on, they shall 
“cause a jury of six freeholders to be summoned to 
determine the award.” Held, that where the board 
failed to determine accurately the land that should be 
taken in laying out a street ina village, but left the 
determination thereof to the jury summoned to assess 
the damages, the proceedings were illegal and void. 
(2) The invalidity was not cured by limiting the claim 
of the village, during the hearing, to the land which 
the jury determined was necessary. (3) Certiorari to 
review the proceedings of such board is the proper 
remedy, since by appeal from the award its amount is 
the only question that can be reviewed. Jan. 31, 1893. 
People, ex rel. Eckerson, v. Board of Trustees of Vil- 
lage of Haverstraw. Opinion by Andrews, C. J. 20 
N. Y. Supp. 7, reversed. 


JUDGMENT — WHEN RES JUDICATA — INTEREST COU- 
PON — COMPOUND INTEREST. — (1) In an action in 
equity by a town against the bondholders to cancel 
bonds for invalidity, a judgment declaring the bonds 
to be valid is res judicata, and estops the town to 
plead the invalidity on the same grounds in a subse- 
quent action on the bonds by the holders. (2) While 





an interest coupon remains in the hands of the bond- 
owners, though detached from the bonds, it does not 
bear interest. Bailey v. Buchanan Co., 115 N. Y. 297, 
followed. Jan. 17, 1893. Williamsburgh Sav. Bank v. 
Town of Solon. Opinion by Finch, J. 20 N. Y. Supp. 
27, reversed. 


MUNICIPAL BONDS-—RATLROAD AID—TAXES—APPLI- 
CATION—STATUTE OF LIMITATION—POWER OF COUNTY 
SUPERVISORS TO WAIVE.—(1) Laws of 1866, chapter 
398, section 16, authorizing the issue of town bonds in 
aid of acertain railroad, exempted the road from all 
taxation for not more than ten years. Laws of 1874, 
chapter 296, expressly repealed this exemption, and 
provided that ‘‘county taxes’? assessed on the road 
within the town should be paid to the town commis- 
sioner, and applied by him in payment of interest or 
principal. Held, not a repeal of the Laws of 1869, 
chapter 907, as amended by the Laws of 1871, chapter 
283, providing that all tuxes, except school or road, col- 
lected in any town on any railroad therein for which 
the town shall have issued bonds, shall be paid to the 
county treasurer, and by him held as a sinking fund 
for redemption of the bonds; but that each may be 
given effect—the act of 1869 as to State taxes, and of 
1874 as to county taxes. (2) The power conferred by 
2 Revised Statutes (8th ed.), page 1020, on county su- 
pervisors, ‘to examine, settle and allow”? all accounts 
against the county, fairly extends to waiving by proper 
agreement, the statute of limitation as to any claim 
not yet barred. Jan. 17, 1895. Woods v. Bourd of 
Sup’rs of Madison County. Opinion by O’Brien, J. 


RAILROAD—ELEVATED—CONDITIONAL FRANCHISE— 
VALIDiIry.—(L)A condition in the articles of association 
of an elevated railroad company organized under the 
Laws of 1875, chapter 606 (Rapid Transit Act), that the 
company shall not be permitted to do any work toward 
the construction of its road on a certain street until it 
shall have entered into an agreement with the com- 
panies owning and operating a surface steam railroud 
thereon, transforming such surface road into a mere 
street railway, and transferring its operation by steam 
to the elevated tracks, isa condition subsequent, and 
does not prevent such elevated railroad company from 
acquiring a franchise or capacity as acorporation until 
such agreement is made. (2) Such condition is author- 
ized by the provision of the Rapid Transit Act that 
the commissioners may impose such conditions on rail- 
road companies organized under the act as shall seem 
expedient, and that they shall embody the conditions 
in the articles of association tendered for acceptance. 
Dec. 20, 1892. In re Atlantic Ave. El. R. Co. Opinion 
by Finch, J. 


WILL — MENTAL CAPACITY — UNDUE INFLUENCE — 
EVIDENCE—WITNESS—-EXPERTS.— (1) The fact that a 
woman eighty-four years old made a will in favor of 
persous with whom she boarded, to the exclusion of 
her nephews and nieces, and had previously made sev- 
eral such wills in favor of different persons with whom 
she temporarily boarded, and that she was somewhat 
feeble in body and mind, does not establish mental in- 
capacity nor undue influence. (2) Where the evidence 
before the surrogate was conflicting, his findings that 
a testatrix was mentally capable of making a will, and 
that there was no undue influence, are conclusive on 
the Court of Appeals. (3) Medical experts who have 
read the testimony of witnesses as to various icts, 
conversations and transactions of a testatrix, cannot be 
asked what they would say as to her mental condition, 
assuming the testimony to be true, and basing their 
opinion thereon; but there must be a specific question 
covering the facts, or assumed facts. (4) In such case 
it is immaterial that all the testimony is before the 
court, or that it is the testimony of witnesses of the 
opposite parties. (5) Where a subscribing witness toa 
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will, after having testified for proponents, states on 
cross-examination that a beneficiary under the will has 
pot promised her money or reward in the case, it is 
error to exclude evidence of her admissions or declara- 
tions to the contrary. (6) Such declaratious and ad- 
missions are not rendered any the less admissible by 
the fact that they were elicited from her by a woman 
who was procured by contestants to visit her for the 
purpose under an assumed name, but such fact goes 
merely to the credibility of the impeaching testimony. 
Jan. 17, 1893. In re Snelling’s Will. Opinion by 
O'Brien, J. 17 N. Y. Supp. 683, reversed. 





CORRESPONDENCE. 


THe ANDRE MONUMENT. 
Editor of the Albany Law Journal: 

The “ widespread belief” that there is a monument 
at Tarrytown to Andre is unfounded. 

An attempt was made a few years ago to blow up 
with dynamiteamonument to Andre at Tappan, on 
the other side of the river, which was the spot of An- 
dre’s execution, not of his capture. The monument at 
Tarrytown is ashaft of native dolomite, and bears the 
following inscription : 

On THIS Spot 
The 23rd day of September, 1780, the Spy, 
MAJOR JOHN ANDRE, 
Adjutant-General of the British Army, was captured by John 
Paulding, David Williams and Isaac Van Wart, 
all natives of this county. 
History HAS ToLD THE REsT, 

The people of Westchester County have erected this Monu- 
ment, as well to commemorate a great event, as to tes- 
tify their high estimation of the integrity and 
patriotism which, rejecting every 
temptation, rescued the United 
States from most imminent 
peril, by baffling the arts 
of a Spy and the 
plots of a Traitor. 

DEDICATED OCTOBER 7, 1853. 


New York, February 25, 1893. D. 
Editor of the Albany Law Journal: 

I read with interest your comments on my letter of 
the 13th inst., which you did me the honor of printing 
in this week’s JOURNAL. 

I regret to see that you are still skeptical in regard 
to the Andre monument at Tarrytown. If you will 
make an appointment to visit meat my home in White 
Plains when the apple trees are in blossom it will give 
me great pleasure to take you to Tarrytown and there 
show youthe monument erected in honor of Paulding, 
Van Wart and Williams, and to mark the spot where 
they captured MajorAndre. We will then cross the river 
by ferry to Nyack, and view the monument at Tappan, 
which was erected by the late Cyrus Field, either in 
honor of Major Andre or to mark the place of his exe- 
cution, Tam not sure which. The latter monument is 
the one which was partially destroyed by dynamite a 
few years ago. 

The monument at Tarrytown was dedicated with 
appropriate ceremonies on July 4, 1853, on which ocea- 
sion addresses were delivered by Governor Horatio 
Seymour and Henry J. Raymond. The monument 
was afterward rebuilt and surmounted by a bronze 
statue, the gift of the late John Anderson. It was re- 
dedicated on September 23, 1880, the centennial of the 
capture of Major Andre, at which time an elaborate 
celebration in honor of the event was held at Tarry- 
town. On this occasion addresses were delivered by 
the late Hon. Samuel J. Tilden aud by Hon. Chauncey 
M. Depew. 








I intended to send you copies of the inscriptions on 
the monument, but I am informed by Mr. Edward C. 
Delavan, of the New York bar, that he has forwarded 
the same. 

I think itis now generally believed that Paulding, 
Van Wart and Williams were actuated by purely pa- 
triotic motives in their capture and detention of Major 
Andre. The honor in which their names are held is 
certainly evidence of such belief. 

The people of Westchster county are proud of the 
Tarrytown monument, and very naturally take excep- 
tion to the periodical items in the papers to the effect 
that we have on our soil a monument erected in honor 
of Major Andre. 

I would not trouble you again, but am desirous of 
seeing you set right in this matter. 

Very respectfully yours, 
JAMES B. LocKwoop. 

WHITE PLAINS, February 25, 1893. 

[It is gratifying to be instrumental in correcting 
the popular error on this subject—an error in which 
we had shared. We have also received letters to 
the same effect from Messrs. John S. Scott, of New- 
ark, N. J., and Irvin W. Near, of Hornellsville, 
N. Y.—Ep. } 

SHAFTESBURY AND HABEAS CORPUS. 
Editor of the Albuny Law Journal: 

Your reference in your last issue to Earl Shaftes- 
bury, recalls what Lord Campbell says of the passage 
of the act, to-wit: ‘Shaftesbury had with admirable 
skill framed a statute (the Habeas Corpus Act) which 
he caused to be introduced into the House of Com- 
mous, where it was generally supported. But a strong 
opposition to it was concerted in the House of Lords. 
Although avowedly the measure of the lord president, 
all the weight of the court was exerted against it, and 
several amendments were introduced in the committee 
with a view of defeating it, under the belief that the 
Commons would not agree to them. The third read- 
ing is said to have been carried by an accident. Ac- 
cording to Bishop Burnet: ‘Lords Grey and Norris 
were named to be tellers. Lord Norris being a man 
subject to vapours, was not at all times attentive to 
what he was doing. So a very fat lord coming in, 
Lord Grey counted him for ten, as a jest, at first; but 
seeing Lord Norris had not observed it, he went on 
with his misreckoning of ten, so it was reported to the 
House, and declared that they who were for the bill 
were the majority, though it indeed went on the other 
side.’ 

“The majority being declared from the woolsack in 
favor of the bill, Shaftesbury perceived a great com- 
motion among the courtiers at a result so little ex- 
pected on either side. With much presence of mind 
he instantly started on his legs, and after speaking 
near an hour, during which many members entered 
and left the house, concluded with a motion on some 
indifferent subject. It was now impossible that the 
House could be retold, and no farther question could 
be made upon the bill in the Lords. There was a 
strong hope that the Commons would disagree to the 
amendments—upon which they had to determine at a 
‘conference’ while the king was coming to put an end 
to the session. But they at last waived all their ob- 
jections; and Shaftesbury, who managed the confer- 
ence for the Lords, before the king entered, reported 
that ‘the bill had been delivered back closed up and 
perfected.’ Charles being seated on the throne, the 
title of it was read, along with several others, and the 
words ‘ Le Roy le voet’ being pronounced, it forever be- 
came law.”’ 


Yours truly, 
AKRON, OHIO, Feb. 26, 1893. 
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NEW BOOKS AND NEW EDITIONS. 


RAY ON PASSENGER CARRIERS. 


This is the second volume of a series by Judge Ray, 
formerly of Indiana, now of the city of New York, on 
** Negligence of Imposed Duties,’’ the first volume of 
which related to Contractual Limitations. It is prob- 
ably true, as stated in the publisher's advertisement, 
that this is ‘‘ the most exhaustive presentation of the 
law of carriers of passengers ever offered the profes- 
sion; the only one fully presenting its later develop- 
mentand application to modern methods and agen- 
cies."’ It strikes usas a more timely and useful trea- 
tise than the former one, and the subject seems better 
to warrant independent treatment. The contents are 
as follows: Relation of carrier and passengers, how cre- 
ated; law of the stage coach; street cars; steam rail- 
road—operative machinery and carriages; dangers, ac- 
cidents and precautions; depots, stations and wharves; 
control and care of depots and grounds; duty of car- 
rier at station; acceptance and refusal of passengers; 
tickets—sale and production of, conclusiveness, re- 
moval of passenger; protection of and care over pas- 
senger; duty to provide cars—responsibility; trans- 
portation upon other than passenger trains; contract 
releasing liability—free transportation—reduced fare; 
vessel carrying passengers—limited liability ; statutory 
regulation of steam vessels—penalties; passenger cle- 
vators; liability for negligence or violence of servants; 
protection of passenger from employees aud fellow- 
passengers; contributory negligence; peril through 
negligence of carrier; State control over carriers; com- 
merce, State and interstate; tickets; conditional tick- 
ets; Sunday traffic and traffic over other roads; car- 
rier’s responsibility for baggage; receivers acting as 
carriers; actions against carriers; negligence, con- 
tributory as proximate cause; evidence in action for 
death by negligence of another; evidence in action for 
injury by carrier; experimental and opinion evidence 
—vother times and places; negligence toward children— 
imputed negligence; damages excessive—aggravation 
of hurt or disease; appendix—quarantine—opinion of 
solicitor-general. Many cases—eight thousand—are 
concisely stated, and many are discussed, always in- 
telligently, and generally pertinently, although it 
seems a little difficult to see what the doctrine of the 
Budd grain-elevator case has to do withthe topic. On 
the whole, we may confidently commend the work as 
very convenient and practical, and therefore valuable 
to the profession; more valuable than the purpose in- 
dicated by the author in the preface, which is to “in- 
duce judicial review and the true application of legal 
principle” in decisions of doubtful soundness, could 
probably render it. Judge Ray however is far from a 
mere theorist orcritic. He gives the prevailing law 
clearly and comprehensively, and this is sufficient, 
whether the courts shall conform themselves to his 
views in doubtful cases or not. The office of reformer 
may safely be left to the wisdom of such authors as 
Bishop and the folly of such as Travis. The volume is 
handsomely printed, contains some nine hundred 
pages, and is published by the Lawyers’ Co-Operative 
Publishing Company, of Rochester. 
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NOTES. 
OTHING more characteristically American can be 
4% conceived than the grandiose document which 
has been issued by “The World’s Congress Auxiliary 
of the World’s Columbian Exposition.’’ We learn from 
its sonorous and illiterative sentences that it is in- 
tended to supplement ‘‘the primary work of the Co- 








lumbian Exposition, by providing for a proper pre- 
sentation of the intellectual and moral progress of 
mankind.” Without taking into account such con- 
siderable branches of human activities as science, lit- 
erature and religion (which are provided for), this in- 
volves also the creation of a ‘department of govern- 
ment,” with several divisions, jurisprudence and law 
reform being one of half adozen, each of which is to 
have its separate congress, with its appropriate place 
of meeting and arrangements for the proper publica- 
tion of its proceedings. The law officers of the goy- 
ernment, the judges of the courts of justice, the prac- 
ticing lawyers, the legal authors, the law teachers and 
the legislators of allcountries throughout the world, 
are invited toattend and participate in the proceed- 
ings of the conference on jurisprudence and law re- 
form. Under the head of *‘International Law’”’ it is 
proposed to discuss the codification of the existing 
laws of nations by an international commission; the 
establishment of a permanent international court of 
justice; the international privileges of citizenship un- 
der the existing laws of nations, and the changes to be 
made by new treaties, or by legislation, in particular 
countries; the provisions now existing in different 
countries for the expatriation of their own citi- 
zens and the naturalization of citizens expatri- 
ated from other countries; and what changes are 
required in the extradition laws. — London Law 
Times. 


The first decrees entered under the new Copyright 
Act, by which English publishers are enabled to ob- 
tain copyrights in the United States, have just been 
entered in the United States Circuit Court for the dis- 
trict of New Jersey. The suits in which these decrees 
were made were instituted by Messrs. Eyre & Spottis- 
woode, Her Majesty’s printers, against the New York 
Recorder Company and the American Lithographic 
Company, and had relation to a copyright in an en- 
graving entitled ‘‘ Little Lord Fauntleroy.’’ Messrs. 
Eyre & Spottiswoode, who, as proprietors of the 
“Woodbury Company,” publish engravings aud works 
of art of all descriptions, employed Mr. Charles J. 
Tompkins, an English engraver, to reproduce in pure 
mezzetint the painting by James Sant, R. A., entitled 
* Little Lord Fauntleroy.” This engraving was duly 
copyrighted in the United States. Shortly after the first 
artist’s proofs appeared in the American market the 
engraving was copied by the defendants, whereupon 
the plaintiffs immediately instructed their representa- 
tives, Messrs. E. & J. B. Young & Co., of Cooper 
Union, N. Y., to institute suits. Mr. Rowland Cox, an 
eminent member of the legal profession in New York, 
was retained to conduct the case, and Mr. W. Hugh 
Spottiswoode went over to represent the firm of Fyre 
& Spottiswoode. The statement of complaint was 
based upon the allegation that the engraving had been 
used in the manufacture of the chromo-lithograph made 
and sold by the defendants, which fact was supported 
by numerous coincidences which were pointed out. A 
preliminary injunction was granted by his Honor 
Judge Lacombe, based upon an inspection of the en- 
graving and the chromos and expert testimony. The 
final degrees now entered recognize the rights of the 
complainants, and provide for perpetual injunctions 
restraining the sale of the chromo-lithographs. The 
painting after which this engraving was made wasin the 
Royal Academy Exhibition of 1891. The infringement 
complained of consisted of a lithographic reproduction 
issued as an “art supplement ’’ to the New York Re- 
corder of February 28, 1892, under the title of “A 
Noble Friend.’’ The result of this litigation will be 
satisfactory to all who are interested in British art.-- 
London Law Journal. 
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CURRENT TOPICS. 


\ E always find something interesting and sug- 
gestive in the Harvard Law Review. In the 
February number is a learned article, by Prof. James 
B. Thayer, on ‘The Parol Evidence Rule.” The 
writer essays in this to show that the rule in ques- 
tion is not a rule of evidence but merely a rule of 
prosecution or defense of actions, He observes: 
‘‘A careful scrutiny of the cases appears to show 
that the rule is aimed, not so much against the 
offering evidence of any thing, as against the thing 
itself that the evidence is offered to further; it is 
the varying, adding and cutting down that is con- 
demned, the trying to give to matter not in writing 
an equal effect and operation with that which has 
the written form.” ‘In such a case as this ’— the 
case of proffer of parol evidence as to a deed — ‘it 
is not the law of evidence that is applied, but the 
law of deeds,” etc. ‘‘The true inquiry is whether 
certain claims or defenses be allowable. If relief 
can be had in such cases, the law of evidence has 
nothing to say as to any kind of evidence, good 
under its general rules, which may be offered to 
prove these things. In so far as extrinsic facts are 
legally operative or available, extrinsic evidence is 
admissible to prove them.” All this seems to us 
extreme refinement, and a mere contest over words 
and classification. Whether you may add a cove- 
nant to a lease or deed by parol still seems to us a 
question “of and concerning.” evidence rather than 
leases or deeds; but the distinction is not vital or 
important, however scientific itmay be. The ques- 
tion at bottom after all is whether you may be al- 
lowed to give oral evidence to add toa lease ora 
deed, and if so, when and what kind. It seems to 
be a mere question of terms. If an individual 
should hire a railroad, and his cars should run over 
and killa man, and a suit should be brought for 
damages, and the question whether he or the rail- 
road company were responsible should be raised, 
we should regard it as a question of the law of 
negligence rather than of the law of leases or of 
railroad companies. But we should not quarrel 
violently with anybody who thought differently. So 
in regard to the admissibility of extrinsic evidence 
in respect to written instruments, we consider the 
question one of evidence rather than of what you may 
claim as plaintiff or even as defendant. It is a 
question of what you may or may not do with evi- 
dence in such cases, rather than a question as to the 
effect of the evidence on the thing in suit. But we 
are not scientific, and we do not believe that three 
years at Harvard, even under the skillful ministra- 
tions of Prof. Thayer would ever make us any thing 
but obtuse as to metaphysical distinctions and in- 
tensely practical. Sometimes we wish we could be 
scientific, just to know how it would seem! 


Vout. 47 — No. 11. 





The case of Vundewater v. Railroad Co., New 
York Court of Appeals, 32 N. E. Rep. 636, seems to 
be misunderstood in some quarters. It was there 
held that where a statute provides that any railroad 
engineer who fails to ring the bell or sound the 
whistle of his locomotive for eighty rods before 
crossing a highway shall be guilty of a misdemeanor, 
his omission to do so does not per se render the rail- 
road company liable for an injury to a person by 
reason thereof. On this the Harvard Law Review 
remarks: ‘“‘The court say that as the statute im- 
posed a duty on the servant only, his failure to com- 
ply did not per se make the master liable. It is sub- 
mitted however that this is beside the mark. Fail- 
ure to comply with the statute undoubtedly made 
the servant personally liable as for negligence; and 
the servant was at the time engaged upon the mas- 
ter’s employment. The company was of course not 
liable as for its own negligence, because no statutory 
duty was imposed on it; but it was liable because 
responsible for the acts of its servant.” The answer 
to this is that the servant would not have been per- 
sonally liable had it not been for the statute, and of 
course the master would not have been in that case, 
and no liability can be imputed to the master by 
reason of a statute addressed merely to the servant. 
The liability for not ringing the bell, etc., so far as 
the master is concerned, does not exist outside the 


statute nor inside it. It is not a question of lia- 


bility for negligence. It is a mere question of lia- 
bility for non-performance of a particular act which 
may or may not be negligence. It certainly is not 
negligence per se at common law to omit the signals 
in question, and the statute does not require the 
company to give them. Some precaution or warn- 
ing is essential of course, but not necessarily these. 
In short, whether the omission is negligent is a ques- 
tion of fact and not of law: The court observed: 


“ The statute however does not impose the duty upon 
the company, and unless such duty is imposed by stat- 
ute, the failure to give such signals cannot, as matter 
of law, be regarded as a neglect of duty. Bersy v. 

2ailroad Co., 40 N. Y. 9; 14 Abb. Pr. (N.S.) 29; Weber 
v. Ruilroad Co., 58 N. Y. 451-459; Briggs v. Railroad 
Co., 72 id. 26, 30. Of course the companies still owe 
aduty to the public at such crossings as elsewhere. 
That duty is to run their trains with care and caution, 
and when they cross such roads it may well be that the 
failure to give due warning by whistle or beil, or in 
some other way, would be held, under all the circum- 
stauces, to be a failure to manage and run their train 
with proper care and caution, for which they would 
be liable toa party injured, if otherwise entitled to re- 
cover. Even when compelled by statute to make such 
signals, it is not necessarily a defense, in all cases, to 
prove that they were made. The making of the signals 
is the least the company can do, and ina given case it 
might not be enough. Harty v. Railroad Co., 42 N. 
Y. 468; Thompson v. Railroad Co., 110 id. 636.” 


Another case in which the doctrine of our courts 
seems to be misappreliended by the Harvard Law 
Review is Albrecht’s Estate, 32 N. E. Rep. , in 
which the Court of Appeals held that where a hus- 
band and a wife each invested $3,000 on bond and 
mortgage, payable to them jointly, there was no 
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presumption that either intended a gift to the other, 
and that the doctrine of ownership by entirety did 
not apply. The Harvard remarks: ‘‘In purchases 
of realty it has been held in New York that there is 
a contrary, but very slight presumption: namely, 
that a tenancy by the entirety is intended. See 92 
N. Y. 152; 133 id. 308.” We understand that 
the presumption, instead of being ‘‘ very slight,” is 
conclusive. Where a deed of land runs to husband 
and wife, without any thing on its face to disclose a 
contrary intent, they take by the entirety and the 
survivor acquires the whole estate. And that is the 
doctrine of the two cases cited. 


As there have been some criticisms on the practice 
of the Illinois Supreme Court in considering and 
deciding cases, which have been copied in these 
columns, it is but just to state what is said for the 
court on the subject. In the Chicago Law Journal 
we find the following: 


‘*From a paper read before the Lilinois Bar Associa- 
tion by Hon. John L. Scott, ex judge of the Supreme 
Court, we are justified in asserting that no case is ever 
decided by the Supreme Court until every question is 
fully discussed pro and con in the consultation-room, 
where all the judges who presided at the hearing are 
present. After the arguments of counsel on either 
side of the case are heard if there is any question in 
doubt the abstract, briefs, and if need be, the record, 
are read in the hearing of all the judges and notes 
made by each one respecting his views on controverted 
points. When all that can be said is urged in respect 
to the points in issue, a vote is then taken, each judge 
recording his vote for affirmance or reversal. The 
cases which present questions of unusual nicety and 
upon which there may be serious conflict of opinion 
are taken under advisement for more enlarged dis- 
cussion and fuller investigation. Before the judges 
separate for the term the cases which have been decided 
are assigned by calling say the name of the junior 
judge and assigning to him No.1, then calling the 
name of the next judge in order of time and assigning 
to him No. 2 and so on until the seven judges are thus 
called when they commence again with the junior 
judge and continue in this manner until the whole 
number of decided cases are taken. After the judges 
have prepared opinions in the cases assigned them, the 
cases are again taken up in the consultation-room and 
the decision in each case is read by the judge who pre- 
pared it, and if the opinion is not satisfactory to all 
the judges, or a majority of them, it is rejected and 
assigned to some one of the other judges to prepare a 
new opinion. So that if any lawyer labors under the 
impression that acase can get through the Supreme 
Court without being fully and thoroughly discussed in 
the consultation-room before a vote is taken (unless 
some cases which are thoroughly argued orally on both 
sides and when there is no question left for further 
discussion) such impression is entirely erroneous. 
Nor does an opinion prepared by the judges ever be- 
come the decision of the court until it is read over in 
the presence of all the judges and adopted by at least 
a majority of the whole court.” 


Assuming the correctness of this statement, it 
would seem that the court exercises a very com- 
mendable, and we suspect, an unusual degree of 
care. Our only animadversion was against the 
system of not deciding cases until after some judge 
had prepared an opinion. 





The Independent of March 2nd has a series of 
articles on ‘‘ The Age of Electricity,"’ the topics and 
writers being as follows: The Age of Electricity — 
The Future of Electricity, Park Benjamin; The 
Telegraph, A. B. Chandler; The Ocean Cable, George 
G. Ward; Telephony, Hammond Vinton Hayes; 
Electric Lighting, Nelson W. Perry, E. M.; Elec- 
tric Railways, William W. Share, Ph. D.; Electric- 
ity Applied to Household Affairs, General E. A. 
Greeley; Electricity in Mining, William L. Saun- 
ders; The Storage of Electrical Energy, Prof. 
George F. Barker; Electricity as Applied to War- 
fare on Land and Sea, Moses G, Farmer; Household 
Uses of Electricity, George N. Hopkins; Electrical 
Engineering, Francis B. Crocker; Electrical Stocks 
and Bonds, George W. Ely; The Literature of Elec- 
tricity, W. A. Bardwell. There might well have 
been added a paper on the law of electricity, on 
which Mr. Keasby, of New Jersey, or Judge Thomp- 
son, of St. Louis, could speak most authoritatively, 
and possibly one on electricity in a hygienic 
view. 


Mr. Frank S. Rice, who recently rendered him- 
self notorious by an exceedingly vulgar attack on 
Blackstone, in the Columbia Law Times, has an 
article in the current number of that periodical on 
“The Medical Expert as a Witness,” which starts 
off thus: “Of all the cant that is canted in this 
canting world, expert medical cant is the most. per- 
nicious.”” We can’t approve such a sweeping state- 
ment. It smacks too much of the cerebral excite- 
ment which might be produced in a poet by 
an undue use of the decanter, The great 
trouble with Mr. Rice’s judgments is that they 
are too intemperate. Much of his criticism on 
doctors as witnesses is deserved, but he adds noth- 
ing to its authority by such grotesque and vitupera- 
tive expressions as ‘‘ you have materials galore for 
some very gaudy and unembarrassed lying,” ‘‘ drop- 
sical ignorance,” “ intellectual eunuch,” ‘* fussy lit- 
tle tomtit strutting in ostrich plumes,” ‘‘ wide 
welter of barbaric yawp shoreless as Malebolge.” 
Nor can any reasonable and serious man approve the 
unrestrained and contemptuous attack whicl he 
makes on an entire profession more ancient tlan 
our own and fully as learned and upright, in charging 
them with a lack of intellectual attainments and a 
low morality. Mr. Rice prides himself too much 
on his ‘slugging’ powers, and if he persists, he 
will meet the fate of certain other “scientific” per- 
sons who have recently whipped themselves in too 
great eagerness to ‘knock out” the other man. 
Let Rice hold himself in or he will do himself an 
injury. And if we may presume on our advanced 
age to whisper a word of advice to the ingenuous 
youth who are supposed to conduct the Columbia 
Law Times, let us counsel them to put Mr. Rice on 
the retired list (‘he never will be missed ”’), or toue 
him down. It would be sad to be forced to chroni- 
cle the Rice and Fall of so deserving a periodi 
cal 
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NOTES OF CASES. 
N Butler v. Chicago, B.& Q. R. Co., Supreme 
Court of Iowa, January 24, 1893, it was held 
that a railroad employee whose business is to re- 
move the ashes, cinders and fire from locomotives, 
to supply them with water and sand, and to aid in 
moving engine tanks, in the railroad yard, is en- 
gaged in work ‘‘connected with the operation of a 
railway,” within the purview of the Code, section 
1307. The court said: “In the following cases it 
has been held that this statute did not apply, as the 
employee injured or killed was at the time not en- 
gaged in, or connected with, the use and operation 
of a railway, within the contemplation of the law: 
Schroeder v. Railway Co., 41 Iowa, 347, a case of re- 
moval of an abandoned bridge; Potter v. Railway 
Co., 46 id. 399, where an employee in a machine 
shop was assisting in moving a driving wheel; 
Smith v. Railway Co., 59 id. 73, a case of a sec- 
tion hand; Foley v. Railway Co., 64 id. 649, a car- 
repairer; Malone v. Railway Co., 65 id. 417, an en- 
gine-wiper who was injured while assisting in clos- 
ing a door after the passage of an engine; Stroble 
v. Railway Co., 70 id. 560, and Luce v. Railway Co., 
67 id. 75, cases of employees engaged in hoisting 
coal; Matson v. Railway Co., 68 id. 22, the case of 
a track repairer injured by a stone hurled upon him. 
The statute was held applicable in the following 
cases: Deppe v. Railway Co., 36 Towa, 55, a case of 
one shovelling dirt on a dirt train; Frandsen v. Rail- 
way Co., id, 872, a case of a section hand injured 
white in the line of his duty, repairing track; 
McKnight v. Construction Co., 43 id. 408, a case of 
one shovelling gravel from a train; Pyne v. Railroad 
Co., 54 id. 228, where a detective in the employ of 
the company was injured while in the line of his 
duty, walking on the track; Handelun v. Railway 
Co., 72 id. 709, an employee whose duty it was to 
assist in loading and unkoading gravel cars, and to 
ride back and forth on the cars between the pit and 
the place of unloading; Nelson v. Ruilway Co., 73 
id. 576, a case of an employee injured by the opera- 
tion of a ditching machine on a railroad; Smith v. 
Ruiheay Co., 78 id. 584, where a snow-shoveller 
was injured by falling from atrain. * * * It 
is said in Stroble v. Railway Co., supra: ‘This neg- 
ligence, to render the corporation liable, must be of 
an employee, and affect a co-employee, who are in 
some manner performing work for the purpose of 
moving a train, as Joading or unloading it, superin- 
tending, directing or aiding its movement. The 
persons must be connected in some manner with 
the moving of trains. Work preparatory thereto, 
which may be done away from a train, 1s not con- 
nected with its movement.’ And it is held that a 
duty to turn a turntable, and so adjust it as to con- 
nect the rails on the table with the track leading 
thereto, at times when engines are being run be- 
tween the main track and the engine-house, requires 
the doing of an act necessary to be done in the use 
and operation of arailroad. Malone v. Railway Co., 
supra, Nor is recovery limited to cases where the 
injury was received by the movement of cars or en- 


gines on the track. Smith v. Railway Co., supra, 
Deceased was coupling together tanks, so that they 
might be moved as directed by defendant. His 
employment, at the time he was killed, was, in all 
essential respects, the same as if he had been mak- 
ing up a train— coupling the cars. These tanks 
were a necessary part of a train. They were being 
coupled so that they could be moved to their proper 
places for train service. Surely, under such cir- 
cumstances, the deceased was within the protection 
of the statute. If it were not so, the statute would 
be a delusion. To give it any other construction, 
in a case like this, would rob the beneficiaries of it 
of the protection which the Legislature intended to 
give them, The evidence shows that the work of 
coupling tanks is more perilous than that of coup- 
ling cars. To mike the former coupling, tanks 
| must come to a stop, and must remain so until the 
| coupling is done. In the performance of this duty 
the deceased was exposed to the hazards arising 
from the moving of the engine and tanks.” 


In White v. Western Assur. Oo. of Toronto, Su- 
preme Court of Minnesota, January 20, 1893, it was 
held where in a policy of insurance the house insured 
was described as ‘‘occupied as a sporting-house,” 
as the term ‘‘sporting-house”’ has an innocent as 
well as guilty meaning, it cannot be said, without 
proof of the sense in which it was used, that the 
policy shows conclusively that the occupancy of the 
house was for unlawful purposes. The court said: 
‘¢ Without intimating whether, had the occupation 
of the house, as deseribed in the policy, been for an 
unlawful use, it would have rendered the policy 
void, we will merely consider whether the terms 
used show conclusively that the occupation was for 
such a use. If in fact, after the policy issued, the 
house was occupied for illegal purposes, that would 
not render the policy void ab initio; whether it 
would be cause to avoid it would depend on its 
conditions. The term ‘sporting-house’ does not 
necessarily mean a house kept or used for unlawful 
sports or practices. The definition in the Century 
Dictionary is: ‘A house frequented by sportsmen, 
betting men, gamblers and the like.’ One of its 
definitions of ‘sportsman’ is: ‘One who sports; 
specifically, a man who practices field sports, espe- 
cially hunting or fishing, usually for pleasure, and 
in a legitimate manner.’ A house would not be a 
public nuisance merely because frequented by such 
men, or kept for their use. The term having an 
innocent as well as a guilty meaning, the sense in 
which it was used in the policy was open to proof 
upon an issue made upon the validity of the policy, 
by reason that it contemplated an unlawful occupa- 
tion of the house. There were no such issues made 
by the pleadings; and although there was evidence 
from which the jury, on such an issue, might have 
found that the parties used the term in the unlaw- 
ful sense, there is nothing in the proceedings to in- 
dicate that the parties understood they were trying, 
or consented to try, such an issue. That evidence 
was not therefore to be considered in respect to such 





an issue,” 
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WATER AND WATER-COURSES—RIPARIAN 
RIGHTS 1N LAKES. 


MINNESOTA SUPREME COURT, JAN. 10, 1893. 


LAMPREY Vv. METCALF. 

When the United States has disposed of the lands bordering 
on a meandered like, by patent, without reservation or 
restriction, it has nothing left to convey, and any patent 
thereafter issued for land forming the bed, or former bed, 
of the lake, is void and inoperative. 

Where the United States has made grants, withcut reservation 
or restriction, of public lands bounded on streams or other 
waters, the question whether the lands forming the beds 
of the waters belong to the State, or to the owners of the 
riparian lands, is to be determined entirely by the law of 
the State in which the lands lie. 

The same rules govern the rights of riparian owners on lakes 
or other still waters as govern the rights of riparian 
owners on streams. Hence, if a meandered lake is non- 
navigable in fact, the patentee of the riparian land takes 
the fee to the center of the lake; but if the lake is navi- 
gable in fact, its waters and bed belong to the State, in its 
sovereign capacity, and the riparian patentee takes the fee 
only to the water line, but with ail the rights incident to 
riparian ownership on navigable waters, including the 
right to accretions or relictions formed in front of his land 
by the action or recession of the water, 

The test of navigability to be applied to the inland lakes must 
be sufficiently broad and liberal to include all the public 
uses, including boating for pleasure, for which such waters 
are adapted. 


i to determine the adverse claims of the 

State of Minnesota to certain vacant and unoceu- 
pied real estate, formerly the bed of a meandered lake, 
situate in the county of Ramsey. ©. M. Metealf, a 
tenant in common of the premises with plaintiff Lam- 
prey, was joined as a defendant, and as to him parti- 
tion was prayed. 


Moses FE. Clapp, Atty.-Gen., and H. W. Childs, Asst. 
Atty.-Gen. (IVm. M. Jones, of counsel), for the State. 


Uri L. Lumprey, for respondents. 
Stryker & Moore, amici curiae. 


Mircue.t, J. In 1853, at the time of making the 
United States survey of sections 4, 5, 8 and 9, town- 
ship 28, range 22, there was in the center of these four 
sections a shallow, non-navigable lake, comprising 
about three hundred acres, which the government sur- 
veyor meandered, in accordance with the rules and in- 
structions of the department, ‘‘to meander all lakes 
and deep ponds of the area of twenty-five acres and 
upwards” (1 Lester Land Laws, 714), and in doing so 
ran the meander lines substantially along the margin 
of the lake. The lake and the meanders thereof ap- 
pear on the official plat of the survey, and are referred 
to in the field notes. By this survey the lands border- 
ing on the lake were subdivided into fractional gov- 
ernmental subdivisions and lots, the lake forming the 
boundary thereof on one side. The survey and plat 
were approved by the secretary of the interior in 1854. 
Subsequently, and prior to 1856, the United States, by 
patents, conveyed, without reservation or restriction, 
to various parties, all of these lands, which were de- 
scribed in the patents by their governmental subdivis- 
ion or lot, according to the plat and survey, which 
were referred to in, and made part of, the patents. By 
sundry mesne conveyances from the patentees the 
plaintils and defendant Metcalf have become the 
owners of all these riparian lands. Since the survey in 
1853 the lake has been, through natural causes, gradu- 
ally and imperceptib!y drying up, until now its former 
bed is all dry land. In 1860, after the lake had partially 
dried up, the United States land department caused a 
survey to be made of the land constituting that part of 





the former bed of the lake situate between the orig- 
inal meander line and the then existing margin of the 
lake, and in 1873 assumed to issue a patent therefor to 
one Gilmore, who subsequently conveyed to plaintiffs 
and Metcalf, who assert title to the former bed of the 
lake both as grantees of the riparian lands according 
to the original survey of 1853, and also, in part, under 
the Gilmore patent. The State, on the other hand, 
claims that the Gilmore patent is void, and that the 
patents, according to the original United States sur- 
vey, only conveyed the land to the margin of the lake, 
as it then existed, and that the former bed of the lake 
belongs to the State, in its sovereign capacity. In the 
pleadings the State also asserted title under the 
“swamp-land grant’’ from the United States; but 
this claim was abandoned on the trial, and very prop- 
erly so, because, for manifest reasons, it was entirely 
untenable. 

It will be thus seen that the question presented is, 
what rights in or to the soil under water does the 
patentee of land bounded by a meandered inland lake 
acquire by his patent? The same question was sug- 
gested in Huntsman v. Hendricks, 44 Minn. 423, but 
not decided, in view of its great importance, and the 
fact that it was not fully argued by counsel. The im- 
portance of the question, both to the public and to 
riparian owners, is apparent, when we consider that 
there are many thousand of such lakes in this State, 
which, although most of them may not be adapted for 
navigation, in its ordinary, commercial sense, have 
been, from the earliest settlement of the State, re- 
sorted to and used by the people as places of public re- 
sort, for purposes of boating, fishing, fowling, cutting 
ice, etc., and the further fact that observation teaches 
that the waters of many of these lakes are, from natu- 
ral causes, slowly but imperceptibly receding, so that a 
part of what was their bed when surveyed, has, or in 
time will, become dry land. The right of the public to 
use these lakes for the purposes referred to, as well as 
the right of riparian owners to these relicted lands, and 
consequently their right of access to the water after 
such reliction occurs, are therefore all involved in the 
question presented. The question ought to be ap- 
proached and considered from a practical, as well as 
legal, standpoint; and as the common law is a body of 
principles, and not of mere arbitrary rules, the effort 
should be to apply the spirit and reason of these prin- 
ciples to the state of facts presented. 

There are certain matters which are so well settled 
that they may be summarily disposed of at the outset. 
Without troubling ourselves to consider what were the 
rights of the United States in these waters before they 
conveyed the lands bordering on them, it is well set- 
tled that having disposed of lands bordering on a me- 
andered lake by patent, without reservation or restric- 
tion, they have nothing left to convey, avd consequently 
the land department was thereafter without jurisdic- 
tion, and the Gilmore patent, issued in 1875, was in- 
operative and void; also, that a meander line is nota 
boundary, but that the water whose body is meandered 
is the true boundary, whether the meander line in fact 
coincides with the shore or not; also, that grants by 
the United States of its public lands bounded on 
streams or other waters, made without reservation or 
restriction, are to be construed according to the law of 
the State in which the lands lie; and consequently, 
whether the land forming the beds of these lakes be- 
long to the State, or to the owners of the riparian 
lands, is a question to be determined entirely by the 
laws of Minnesota. In support of these propositions 
we need only cite Hardin v. Jordan, 140 U. S. 3871, and 
Mitchell v. Smale, id. 406. 

InSt. Paul. S. & T. F. R. Co. v. St. Paul & P. R. Co., 
26 Minn. 31, this court was led, from certain dicta in 
Railway Co. v. Scburmeier, 7 Wall. 272, to suppose 
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that the Supreme Court of the United States meant to 
hold otherwise as to patents of public lands bordering 
on navigable streams; but that no such doctrine has 
been adopted by that court is evident from Barney v. 
Keokuk, 94 U. S. 324, and subsequent cases. We 
therefore approach the question in this case uutram. 
meled by the binding authority of any Federal decis- 
ions, or even by any direct decisions in this State, 
in which this is still an open question. What the rela- 
tive rights of the State and of riparian owners in the 
waters and beds of these lakes are, largely depends 
upon the question whether the rules of law as to the 
rights of grantees of lands bordering on running 
streams are applicable to grants of land bordering on 
lakes. The early English decisions dealing, as they 
did, mainly with arms of the sea and rivers in which 
the tide ebbed and flowed, furnish but little light on 
this subject. In many of the States of the Union this 
branch of the law is still somewhat unsettled, and as 
said in Huntsman y. Hendricks, supra, the decisions 
are somewhat conflicting. The subject was recently 
very ably and exhaustively considered by that emi- 
nent jurist, the late Justice Bradley, in Hardin v. Jor- 
dan, supra, in which all the authorities—Roman, Eng- 
lish and American—are collected and reviwed; and 
we think we may fairly say of the decision in that case 
that the result and logic of it is that, at common law, 
the rules governing riparian rights on streams apply, 
mutatis mutandis, to grants of lands bordering on 
lakes; consequently, if they are non-navigable the 
grantees, if their grants are without reservation or re- 
striction, take to the center of the lake, but that if 
they are navigable the grantees take the fee only to 
high water, but with all the riparian rights incident to 
the ownership of riparian land, including the rigbt to 
accretions and relictions. It is true that case was con- 
trolled by the law of Illinois, and the only question 
was what the law of that State was; but having deter- 
mined that the courts of Illinois had adopted the com- 
mon law on the subject, it became necessary to ascer- 
tain what the common law was; and in that point of 
view the conclusion arrived at on that question is 
pertinent here. 

As has been already suggested, there are but few au- 
thorities on the question in England; for in England 
proper there are but few lakes, and in Scotland the 
civil law prevails. The case of Bristow v. Cormican, 
L. R., 3 App. Cas. 641, goes far toward sustaining the 
conclusion reached in Hardin v. Jordan, although it 
must be admitted that it is left in some doubt as to 
whether the presumption of ownership to the thread 
of the stream, which exists with regard to owners of 
land on the banks of non-tidal streams of running 
water, exists also on inland lakes, navigable in fact, 
but non-navigable in the common-law sense. 

Coulson and Forbes, in their work on the Law of 
Waters (page 98), say that it does not appear that by 
the English law there is any difference as to the own. 
ership of the soil between land covered with still and 
running water, except perhaps in the case of Jarge in- 
land lakes or seas, where the rule that the adjoining 
riparian owner is owner ad medium Slum aque might 
cause inconvenience. 

The decisions in Massachusetts (of which Maine was 
apart), and which have been followed in most of the 
New England States, are not particularly in point, for 
the reason that they have their foundation in the 
Colonial ordinance of 1641-7, prohibiting towns from 
granting away ponds containing more than ten acres, 
called ‘great ponds,” and providing that such ponds 
should be free to the public for fishing and fowling. 

In New Jersey, which adhered strictly to the old 
common-law definition of ‘* navigable waters,’’ it was 
held that a luke (which, according to the English com- 








of the riparian owner; thus applying the same rule 
that would be applied in case vf a non-navigable 
stream. Cobb v. Davenport, 32 N. J. Law, 369 

Whatever doubt once existed as to the law in New 
York would seem tv be fully set at rest by the recent 
decision of the Court of -— (Second Division) in 
Gouverneur v. Ice Co., 31 N. E. Rep. 865, in which, 
after reviewing all the decisions of the State on the 
subject, the court holds ‘‘that a deed of land border- 
ing on a small non-navigable lake or pond is prima 
fucie presumed to convey title to the center,” saying 
there would seem to be no substantial reason for the 
application of a different rule in the legal construction 
of grants of land bounded on them than is upplied to 
conveyances bounding premises on _ fresh-water 
streams, and that the difficulty in locating lines, under 
this rule, of different proprietors, is not an objection 
to its general application, as the same difficulties would 
be met with in the bays or bends of river's. 

Substantially the same views are expressed in Lem- 
beck v. Nye, 47 Ohio St. 336, the court saying that no 
solid ground is readily perceived for limiting a grant 
of land bordering on a non-navigable lake to the water’s 
edge, when, in the case of a non-navigable atcenm, its 
operation extends to the center. 

In Ridgway v. Ludlow, 58 Ind. 248, it was held that 
the owner of land bordering on a non-navigable lake, 
lying within the congressional survey, is the owner of 
the bed of the lake to the thread thereof, or a line 
along the middle of the lake, the court adding that 
they could see no difference between non-navigable 
lakes and non-navigable rivers, although later, as will 
be seen, the court somewhat limited this common-law 
right. 

In Rice v. Ruddiman, 10 Mich. 125, the rule of ripa- 
rian ownership previously applied to the Detroit river 
was applied to Lake Muskegon, the court saying that 
they were not able to discover any fact or circumstance 
sufficient to make a substantial difference in principle 
between the two cases, and that the general under- 
standing and common usage of the country have as 
clearly recognized the principles of riparian ownership 
with reference to lakes as to rivers within the State, 
and repudiated any distinction as arbitrary, having no 
foundation in the nature of things. The same court, 
in Clute v. Fisher, 65 Mich. 48 (followed in Stoner v. 
Rice, 121 Ind. 51), limited this common-law right by 
holding that the riparian owner of a fractional lot 
bounded by a non-navigable lake could only take so 
much of the lake as is required to fill out the subdivis- 
ion of the section which he owned. ‘The court seemed 
to think that they were required to so hold, under the 
decision in Brown’s Lessees v. Clements, 3 How. 650, 
but which, with due deference, does not seem to us to 
have the least application to the question of riparian 
rights under a grant of land bordering on water. But 
having held that the bed of a non-navigable lake be- 
longed neither to the State nor the United States, the 
court was compelled to the somewhat peculiar position 
of holding that if the lake was so large that the lines of 
the granted lots or fractional subdivisions would not, 
when extended, embrace the whole of it, then the 
riparian ownership would extend to the center. We 
are compelled to the conclusion that this attempted 
limitation upon riparian ownership is illogical, purely 
arbitrary and impracticable. 

The same question has been before the courts of 
Wisconsin in several cases. Delaplaine v. Railway Co., 
42 Wis. 214; Boorman v. Sunnuchs, id. 283, and Died- 
rich v. Railway Co., id. 248. The general result of 
these decisions is that while the courts of that State 
hold that whether a stream is navigable or non-navi- 
gable in fact, the title of the bed to the center of the 
current is in the owner of the bank, but that as to lakes 
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bordering on any meandered lake, whether navigable 
in fact or not, takes the land only to the water's edge; 
but no special reason is given why a different rule 
should be applied. The courts of that State do how- 
ever hold that the riparian proprietor has, as such, the 
exclusive right of access to and from the lake in front 
of his land, and of building his piers and wharves in 
aid of navigation, not interfering with the public ease- 
ment where the lake is navigable; also, that he has the 
accretions formed upon or against his land, and those 
portions of the bed of the lake adjoining his land 
which may be uncovered by the recession of the water, 
there being no distinction, in respect to the rights of 
riparian owners, between accretions and relictions. 
With these rigbts conceded to the riparian owner the 
question whether the fee of the bed of the lake, while 
jt remains covered with water, is in him or in the 
State, is more speculative than practical. In most 
cases where a distinction has been made between ripa- 
rian rights on streams and on lakes it seems to have 
been merely assumed, without much consideration, 
that the rules applicable to running water were not ap- 
plicable to lakes or ponds. The only reasons we have 
ever seen suggested for a distinction are—First, the 
supposed difficulty of running the lines between ad- 
joining riparian owners of lands bordering on lakes, 
and, second, the supposed injustice that might result, 
in some cases, in giving the owner of avery small estate 
on the shore of a lake a very large reliction in front of 
it. But it seems to us that neither of these are ade- 
quate reasons for departing from a well-settled princi- 
ple. Both of them are more imaginary than real, and 
would occur only in exceptional or extreme cases, and 
are almost as likely to occur in the case of riparian 
ownership on a tortuous river, with an ill-defined or 
changeable channel, as in the case of such ownership 
on the borders of a lake. The owner of a mere 
“rim” on the bank of a river may sometimes acquire 
an accretion or reliction much larger than the parent 
estate, but that is an incident to all riparian owner- 
ship; and it was never suggested, in the case of a 
stream, that such a state of facts furnished any reason 
for making the case an exception to the general rule. 
Courts and text-writers sometimes give very inade- 
quate reasons, born of a fancy or conceit, for very wise 
and beneficent principles of the common law; and we 
cannot help thinking this is somewhat so as to the right 
of a riparian owner to accretions and relictions in 
front of his land. The reasons usually given for the 
rule are either that it falls within the maxim, de mini- 
mis lex non curat, or that because the riparian owner is 
liable to lose soil by the action or encroachment of 
the water, he should also have the benefit of any land 
gained by the same action. But it seems tous that the 
rule rests upon a much broader principle, and has a 
much more important purpose in view, viz., to pre- 
serve the fundamental riparian right—on which all 
others depend, and which often constitutes the princi- 
pal value of the land—of access to the water. The in- 
calcuable mischiefs that would follow if a riparian 
owner is liable to be cut off from access to the water, 
and another owner sandwiched in between him and it, 
whenever the water line had been changed by accre- 
tions or relictions, are self-evident, and have been fre- 
quently animadverted on by the courts. These con- 
siderations certainly apply to riparian ownership on 
lakes as well as on streams. Take the case in hand, of 
our small inland lakes, the waters of many of which 
are slowly but gradually receding. The owners of 
lands bordering on them have often bought with refer- 
ence to access to the water, which usually constitutes 
an important element in the value and desirability of 
the land. If the rule contended for by the appellants 
is to prevail, it would simply open the door for prowl- 





ing speculators to stepin and acquire title from the 


State to any relictions produced in the course of time 
by the recession of the water, and thus deprive the 
owner of the original shore estate of all riparian rights, 
including that of access to the water. The endless liti- 
gation over the location of the original water lines, 
and the grievous practical injustice to the owner of 
the original riparian estate that would follow, would, 
of themselves, be a sufficient reason for refusing to 
adopt any such doctrine. That the State would never 
derive any considerable pecuniary benefit—certainly 
none that would at all compensate for the attendant 
evils—we may, in the light of experience, safely as- 
sume. Our conclusion therefore is that upon both 
principle and authority, as well as consideration of 
public policy, the common law is that the same rules 
as to riparian rights which apply to streams apply also 
to lakes or other bodies of still water. In this State 
we have adopted the common law on the subject of 
waters, with certain modifications, suited to the differ- 
ence in conditions between this country and England, 
the principal of which are that navigability in fact, 
and not the ebb and flow of the tide. is the test of 
navigability, and that we have repudiated the doctrine 
that the State has any private or proprietary right (as 
had the king) in navigable waters, but that it holds 
them in its sovereign capacity, as trustee for the peo- 
ple, for public use. In accordance with the rules of the 
common law we therefore hold that where a meand- 
ered lake is non-navigable in fact, the patentee of land 
bordering on it takes to the middle of the lake; that 
where the lake is navigable in fact, its waters and bed 
belong to the State, in its sovereign capacity, and that 
the riparian patentee takes the fee only to the water's 
edge, but with all the rights incident to riparian own- 
ership on navigable waters, including the right to ac- 
cretions or relictions formed or produced in front of 
his land by the action or recession of the water. Of 
course it is a familiar principle that these riparian 
rights rest upon title to the bank or shore, and not 
upon title to the soil under the water. Comparing what 
was said in Schurmeier v. Railway Co., 10 Minn. 82(Gil. 
59), with what is perhaps implied in St. Paul, S. & T. F. 
R. Co. v. St. Paul & P. R. Co., 26 id. 31, it may be not 
entirely clear whether the doctrine of this court is that 
a patentee of land on navigable water takes the fee to 
low water, or only to high water; but this is a matter 
of little practical importance in any case, and of none 
in the present one. 

What has been already said is sufficient for the pur- 
poses of the present case; but to avoid misconception 
it is proper to consider what is the definition or test of 
“*navigability,’’ as applied to our inland lakes. The 
division of waters into navigable and non-navigable is 
but away of dividing them into public and private 
waters—a classification which, in some form, every 
civilized nation has recognized, the line of division 
being largely determined by its conditions and habits. 
In early times, about the only use—except perhaps 
fishing—to which the people of England had occasion 
to put public waters, and about the only use to which 
such waters were adapted, was navigation, and the only 
waters suited to that purpose were those in which the 
tide ebbed and flowed. Hence the common law very 
naturally divided waters into navigable and non-navi- 
gable, and made the ebb and flow of the tide the test of 
navigability. In this country, while still retaining the 
common-law classification of navigable and non-navi- 
gable, we have, in view of our changed conditions, re- 
jected its test of navigability, and adopted in its place 
that of navigability in fact; and while still adhering to 
navigability as the criterion whether waters are public 
or private, yet we have extended the meaning of that 
term so as to declare all waters public highways which 
afford a channel for any useful commerce, including 
small streams, merely floatable for logs at certain sea- 
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sons of the year. Most of the definitions of ‘ naviga- 
bility” in the decided cases, while perhaps conceding 
that the size of the boats or vessels is not important, 
and indeed that it is not necessary that navigation 
should be by boats at all, yet seem to convey the idea 
that the water must be capable of some commerce of 
pecuniary value, as distinguished frem boating for 
mere pleasure. But if, under present conditions of 
society, bodies of water are used for public uses other 
than mere commercial navigation in its ordinary sense, 
we fail to see why they ought not to be held to the 
public waters, or navigable waters, if the old nomen- 
clature is preferred. Certainly, we do not see why 
boating or sailing for pleasure should not be considered 
navigation, as well as boating for mere pecuniary profit. 
Many, if not the most, of the meandered lakes of this 
State, are not adapted to, and probably will never be 
used to any great extent for, commercial navigation; 
but they are used — and as population increases, and 
towns and cities are built up in their vicinity, will be 
more used—by the people for sailing, rowing, fishing, 
fowling, bathing, skating, tuking water for domestic, 
agricultural and even city purposes, cutting ice and 
other public purposes which cannot now be enumerated 
or even anticipated. To hand over all these lakes to 
private ownership, under any old or narrow test of 
navigability, would be a great wrong upon the public 
forall time, the extent of which cannot perhaps be now 
even anticipated. When the colony of Massachusetts, 
two hundred and fifty years ago, reserved to public use 
her “great ponds,”’ probably only fishing and fowling 
were in mind; but as is said in one case, “with the 
growth of the community, and its progress in the arts, 
these public reservations, at first set apart with refer- 
ence to certain special uses only, became capable of 
many others, which are within the design and intent 
of the original appropriation. The devotion to public 
use is sufficiently broad to include them all, as they 
arise.””’ West Roxbury v. Stoddard, 7 Allen, 158. If 
the term ‘navigable ’’ is not capable of a sufficiently 
extended meaning to preserve and protect the rights 
of the people to all beneficial public uses of these in- 
land lakes, to which they are capable of being put, we 
are not prepared to say that it would not be justifiable, 
within the principles of the common law, to dis- 
ecard the old nomenclature, and adopt the classifica- 
tion of public waters and private waters. But how- 
ever that may be, we are satisfied that so long as these 
lakes are capable of use for boating, even for pleasure, 
they are navigable, within the reason and spirit of the 
common-law rule. When the waters of any of them 
have so far receded or dried upas to be no longer capa- 
ble of any beneficial use by the public, they are no 
longer public waters, and their former beds, under the 
principles already announced, would become ‘the pri- 
vate property of the riparian owners. 
Judgment affirmed. 


—__>_—— 


RAILROAD COMPANIES—DUTY TO REPAIR 
STREETS—MANDATORY INJUNCTIONS. 
WEST VIRGINIA SUPREME COURT OF APPEALS, NOV. 
26, 1892. 


City OF MOUNDSVILLE V. OHTO RAILROAD Co. 


License from a city council to a railroad company to build its 
road across, along or upon a public street imposes the 
duty on the company to restore the street to its former 
state, or to such state as not unnecessarily to impair its 
usefulness for the public, and also to build proper cross- 
ings over the railroad, and keep them in good repair. If 
it fail to do so, the company may be compelled to do so 
by mandamus, and equity may entertain a bill to abate 
such nuisance, and may compel the company to perform 
its duty. 








V. B. Archer, for appellant. 
J. Alex. Ewing, for appellee. 


BRANNON, J. The city of Moundsville filed a bill in 
the Circuit Court of Marshall county against the Ohio 
River Railroad Company asking a mandatory injune- 
tion to said company to put a street in certain order 
and do certain work according to a municipal ordi- 
nance granting the company right to construct its 
road through the town (now city) of Moundsville; and 
a decree having been made granting such relief, the 
railroad company has appealed. 

The first point presented in argument as error is that 
the bill is not attested by the seal of the city. 

(Omitting this.] 

Another contention for the appellant is that there is 
no equity shown by the bill, as there is adequate rem- 
edy at common law, and that equity will not enforce 
specific execution of a municipal ordinance. While 
railroads are now more than ever of primary public 
importance, and must be accorded their just legal 
rights, the common highways of all the people are of 
at least equal importance, and have been favored and 
fostered, and the public interest in them defended and 
vindicated, in all ages of the common law, and in our 
days the courts every where manifest anxious solici- 
tude in their preservation, preferring them seemingly 
over all other interests. By the common law, ifa rail- 
road or canal company cross or build its work upon a 
public highway, it must make and maintain a proper, 
convenient and safe crossing, and restore the highway 
to as good condition for public use as the condition in 
which it was before such interference with it, 
though such company be acting under leave from the 
proper authority ; and such leave to cross or impinge 
on the highway is not to be construed to give liberty 
to destroy the highway unless the Legislature has so 
plainly enacted. 

This must beso from the very necessity and justice 
of the case, and from the fact that the license to in- 
vade the highway is granted at the instance and for 
the private benefit of the company or person, and he 
who enjoys the convenience or benefit must bear the 
burden. Qui sentit commodum sentire debet et onus. 
State v. St. Paul, M. & M. Ry. Co., 35 Minn. 181; Pa- 
latka & I. R. Co. v. State, 28 Fla. 546; Northern Cent. 
R. Co. v. Mayor, ete., 46 Md. 425; People v. Chicago, 
ete., R. Co., 67 Ill. 118; Regina v. Inhabitants, etc., 69 
FE. C. L. 843; 2 Wood Ry. Law, 975; 2 Shear. &. R. 
Neg., § 415; Elliott Roads & 8. 599. 

When I speak of the duty of restoration of the high- 
way to its former condition, I do not mean it literally, 
for sometimes that would be impossible and inconsist- 
ent with the joint use of the same ground by highway 
and railroad; but though “restoration,” as here used, 
may not mean “restoration to the same surface or ele- 
vation,’’ yet it does mean that the highway must be 
brought back to its former usefulness, and rendered as 
passable as before, so as not unnecessarily to impair its 
usefulness for ordinary travel. Such is the meaning 
and language of our statute. Acts 1872-73, 224; Code 
1891, 550; 1 Ror. Railr. 288. Our act requires the high- 
way to be restored to its former state, ‘‘or such state 
as not to have unnecessarily impaired its usefulness; ” 
and the presence of the latter clause, and the word 
“unnecessarily ’’ found in it, induced me to conclude, 
with the New York court, in People v. Dutchess & C. 
R. Co., 58 N. Y. 165, discussing a statute having the same 
words, that it implies that the usefulness of the high- 
way may have been somewhat impared, either in con- 
struction or maintenance of the railroad, but that it 
is quite certain that it does not mean that the highway 
shall be rendered useless, but that it does mean that it 
shall be preserved for public travel,and to permit at 
the same time the laying of the track upon it. The 
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usefulness of the highway may be partially impaired, 
but the highway must be put in such condition as to 
be conveniently and safely passable. ‘The duty thus 
imposed is an important one for the public, and it 
should be enforced, not arbitrarily or oppressively, but 
fairly and reasonably, to subserve and protect the pub- 
lic interest and right. The common law imposed such 
duty as stated above, and the statute bas but made it 
an imperative legislative command. As railroads are 
necessary, it has given them leave to cross and build 
upon and along the highways, but has imposed upon 
them the imperative duty, no matter what its perform- 
ance cost, of thus restoring the highway, so as to pre- 
serve it for public use, a grant coupled with a condi- 
tion. When the company has done that which com- 
plies with this condition it has done its duty; any 
thing short of this isan omission violating common and 
statute law, common justice and public welfare. While 
the company has a discretion as to the manner of per- 
forming these duties, it isa ministerial discretion. The 
act must be done, and there is no discretion whether 
it will or willnot doit. If the mode chosen fails to 
execute the duty, though the company claims that it 
is adequate, the law by mandamus will compel a proper 
performance, pointing out in the writ the point of fail- 
ure, and what must be done sothat there be no further 
failure. People v. Dutchess & C. R. Co., 58 N. Y. 152. 
Where the old road is taken or invaded a new way must 
be made, so as to do the least injury possible to the old 
road intersected or crossed. Northern Cent. R. Co. v. 
Mayor, etc., 46 Md. 425. 

The current of authority as to railroad crossings over 
public highways is that the duty of maintaining them 
is continuous and permanent. In this State the letter 
of clause 6, section 50, chapter 54, Code, makes it per- 
manent by requiring the company to keep crossings in 
repair; but it is not so as to parts of roads when once 
properly restored. Work of repair on roads may be 
safely done by the public, but not so as to crossings, for 
this would interfere with trains. There is no reason 
to require the company to keep in repair substituted 
roads. People v. Troy & B. R. Co., 37 How. Pr. 427; 
People v. Chicago, etc., R. Co., 67 Ill. 118; Eyler v. 
County Com’rs, 49 Md. 257; Cooke v. Railroad Co. 
(Mass.), 10 Am. & Eng. R. Cas. 328, and note; 1 Ror. 
Railr. 456; Elliott Roads & 8. 32; Wellcome v. Leeds, 
51 Me. 313; 1 Redf. Railr. 399, 418. 

This duty falls upon any company succeeding the 
company on which it at first rested by lease, assign- 
ment or consolidation. Ricketts v. Railway Co., 33 W. 
Va. 433; People v. Chicago, ete., R. Co., 68 Ill. 118; 
Wasmer v. Delaware, etc., R. Co., 80 N. Y. 212; Rail- 
road Co. v. Commissioners, 31 Ohio St. 338; Chicago, 
ete., R. Co. v. Moffitt, 75 Lil. 524; opinion in Baltimore 
& O. R. Co. v. Noell’s Adm'r, 32 Gratt. 398; 2 Wood 
Ry. Law, §$ 486, 489; 1 Ror. Railr. 592; Western Union 
R. Co. v. Smith, 75 Ill. 496; Code, chap. 54, § 53. 

This obligation to make and maintain crossings 
seems not to apply to new highways made after the 
construction of the railroad. Northern Cent. R. Co. 
v. Mayor, ete., 46 Md. 425; State v. Wilmington, ete., 
R. Co., 74 N. C. 143; 2 Wood Ry. Law, 980; Morris, 
etc., Co. v. State, 24 N. J. Law, 62. 

Thus the duty resting upon the railroad companies is 
plain, and the law must afford some adequate process 
for ita enforcement. What is such process? That 
mandamus is an appropriate remedy I have no doubt, 
as abundant authorities show. Its mere definition im- 
plies this. In State v. Northeastern R. Co., 9 Rich. 


Law, 247, it isheld that ‘‘ mandamus is the appropriate 
remedy to enforce performance of duties by artificial 
bodies,’’ and proper to compel a railroad company to 
construct a road pursuant to charter in crossing nav- 
igable streams so as not to obstruct navigation, though 
indictment lies for the nuisance. In Indianapolis, etc., 





R. Co. v. State, 37 Ind. 489, held that mandamus lies to 
require railroad company having track upon, along and 
over street to so build its road and level and grade the 
street its full width as to render street and crossing 
convenient forthe public. Sein People v. Chicago, 
etc., R. Co., 67 Ill. 118, mandamus was held proper to 
compel company to restore a street to its proper con- 
dition. Authorities are very numerous as to the efii- 
cacy of this writ in this matter. Merrill Mand., § 159; 
State v. St. Paul, M. & M. Ry. Co., 35 Minn. 131; El- 
liott Roads & S. 33; 2 Wood. Ry. Law, 967, 968; 2 Ror. 
Railr. 933, 934; 2 Dill. Mun. Corp., note 1 to section 
708; High Extr. Rem., §§ 319, 320; State v. Gorham, 
37 Me. 451; Cambridge v. Charlestown, ete., R. Co., 7 
Mete. (Mass.) 70; People v. Dutchess & C. R. Co., 58 
N. Y. 152; People v. New York Cent., ete., R. Co., 74 
id. 302; Boggs v. Railroad Co., 54 Iowa, 435; State v. 
Railway Co., 33 Kans. 176; Cooke v. Railroad Co., 10 
Am. & Eng. R. Cas. 328, and elaborate note; Jn re 
Trenton Water Power Co., 20N. J. Law, 659; Haber- 
sham v. Canal Co., 26 Ga. 665.. 

But this suit isin equity. Can it be maintained? It 
is contended that it cannot, because damages at law 
will effect full remedy. This is plainly not so. That the 
city has right to move in the matter is clear, because 
our statute and decisions give it control over streets, 
and make it liable for defects. 1t represents the pub- 
lic interest. Townof Jamestown v. Railroad Co., 69 
Wis. 648; 2 Wood Ry. Law, 992, note 1; Greenwich vy. 
Easton, etc., R. Co., 24 N. J. Eq. 217; Town of Troy v. 
Cheshire R. Co., 3 Fost. (N. H.) 83; Rio Grande, ete., 
R. Co. v. Brownsville, 45 Tex. 88. Even though the 
company be liable in damages to any one injured by 
defective street or crossing, the city is liable in dam- 
ages to any one injured by defective street or crossing, 
the city is liable in the first instance, or rather remains 
so, notwithstanding the company’s liability, though, 
after recovery from it, the city might sue the company 
for reimbursement. Shear. & R. Neg., §§ 301, 384, 414. 
Is it possible that the city can be limited toa suit for 
damages? When it sues, what will be the measure of 
its damages? Shallit recover for every vehicle bro- 
ken or injured or delayed in its course? Or for every 
person injured or delayed in his pressing errand, or at 
all inconvenienced? And would any number of suits 
by the city give remedy to the people who daily need 
the street? Must the city restore the street and make 
the crossing at its expense, and then sue the company ? 
Surely not. It cannot go upon the track and endanger 
trains by making crossings. Must it sue again and 
again, as the evil continues? We cannot compel it to 
undergo such endless litigation in a multiplicity of 
suits, and no number of them affording adequate re- 
lief. Itis the boast and pride of equity to avoid this. 
What the city needs is specific performance by the 
railroad company of the duty resting upon it, and no 
other relief is effectual. It is now settled that injune- 
tions are not only, as is usually the case, preventive or 
prohibitory, but also mandatory, commanding posi- 
tive, affirmative action to be taken or done by the de- 
fendant, as mandamus does at law. 

At one time the mandatory injunction, because in- 
junction had always been couched in prohibitory lan- 
guage, was framed in that form only by prohibiting 
the doing or continuing to do a given thing, thereby 
compelling the party todo the thing which it was de- 
sired he should do, because by continuing to do as he 
had done he became liable to punishment; but in later 
times this species of injunction has lost this delicacy, 
and now, when used, assumes the form of command to 
do a specific act. Still it is rarely used, and not when 
there is adequate legal remedy, says High Extr. Rem., 
§ 2, and Ker. Inj.*48. While, as Mr. High says, in- 
junction is a preventive, and mandamus a remedial, 
process, the former being usually applied to prevent 
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future injury, the latter to redress past grievances, 
the function of injunction being to restrain action and 
enforce inaction, and that of mandamus to set in mo- 
tion and compel action, yet mandatory injunctions 
exist. 

In Walkley v. City of Muscatine, 6 Wall. 483, the 
opinion says that injunction is not an affirmative rem- 
edy, and that itis only used in the latter character to 
carry out decrees; that is, where on other grounds 
equity has jurisdiction. Very high authority sustains 
equity jurisdiction in such a case as this. In State v. 
Dayton, ete., R. Co., 36 Ohio St. 434, the bill asked to 
enjoin a railroad company from building its road in a 
certain highway, and to compel it to remove obstruc- 
tions therein, and build its road so as to leave the high- 
way in passable condition, the prayer being for re- 
straint and action; and the court sustained the in- 
junction, and held, that as incident to the restraint, 
it might prescribe what change in the road would su- 
persede the injunction. This hardly asserts that a bill 
which, like the one in this case, asked no manner of a 
restraining order, but only that the company be com- 
pelled to restore the street and make crossings and 
sewers, can be maintained. 

Two cases in Wisconsin—Tlown of Jamestown v. 
Railroad Co., 69 Wis. 648, and City of Oshkosh v. Rail- 
road Co., 74 id. 534—hold that mandatory injunction 
lies to compel a railroad company to put a highway in 
condition for travel; but the point of jurisdiction was 
not considered. The case of Brooke v. Barton, 6 Munf, 
306, so much relied upon by the city to support equity 
jurisdiction, is not, in my opinion, apposite. A party 
sold lots of land in a town, including the use of streets 
laid down in the plat by which the lots were sold, cov- 
enanting that the purchaser should always enter and 
enjoy the lots with the streets without hindrance 
from the seller, and it was held that equity would 
compel him to remove obstructions in the streets, and 
open them. Now, it is plain to be seen that the use of 
the streets was appurtenant to the lots—a part of the 
realty—and it was only the common exercise of the ju- 
risdiction in specific performance of asale of realty, as 
to which all agree that the remedy at law is inadequate. 

In Storer v. Great Western, etc., R. Co., 2 Younge & 
Ch. 48, the railroad company purchased land for right 
of way, and agreed to construct and maintain an arch- 
way, and the English High Court of Chancery en- 
forced the construction of the arch. The vice-chan- 
cellor said it was competent to enforce specific per- 
formance of defined work, as in performance the 
plaintiff had a material interest, and damages would 
not be adequate. Ibave not met with other cases 
pointedly applicable. 

In Manchester, ete., R. Co. v. Worksop Board of 
Health, 23 Beav. 198, and Spencerv. London & B. R. 
Co., 8 Sim. 193; 8 Eng. Ch. 192, injunctions negative in 
form to prevent continuance of sewer and structure 
already made were allowed; in Webb v. Portland 
Manuf’g Co., 3 Sum. 189, to prevent diversion of stream 
by an act already done; and in Corning v. Troy, ete., 
Co., 40 N. Y. 191, to compel restoration of stream al- 
ready diverted—were allowed. But these cases are 
not pointedly applicable—First, because there the 
works had been made, and their continuance was en- 
joined, thereby compelling demolition of the injurious 
works, whereas here the decree is not to undo, but do 
work as yet not done, the form of the injunction not 
being to restrain the company from using its road until 
the work be done, or to restrain it from continuing to 
allow the road to be in bad and insufficient repair, and 
the crossings over it inadequate and insufficient; and 
second, there merely private rights were involved, and 
mandamus would not lie, whereas here it is sought to 
compel a chartered corporation to perform a duty to 
the public, and mandamus lies. Other cases cited are 





ordinary restraining injunctions, the mandatory order 
being incidental to carry out the decree on final hear- 
ing. 

Itisurged in argument that a railroad interfering 
with a street without restoring it is a nuisance, and 
therefore equity has jurisdiction. Does a railroad com- 
pany, when under license to do so, given by competent 
authority, it takes a highway for its track, or crosses 
one, but fails to make a proper restoration or crossing 
so as to preserve the highway fit for travel in the man- 
ner required by law, commit a public nuisance? It is 
claimed thatas it invades the highway under author- 
ity itisnot guilty, though it fail to perform this duty. 
I think reason and authority hold it guilty of nui- 
sance; certainly for the purpose of civil proceedings 
for the recovery of damages or abatement of the nui- 
sance. The invasion of ahighway without authority 
isa public nuisance; the track itself, in such case, is 
an obstruction and nuisance; the bad street it leaves, 
with bad crossings, is anuisauce; and where it has a 
grant of authority, the grant is construed most liber- 
ally in favor of the public and rigidly against the com- 
pany. Charles River Bridge v.Warren Bridge, 11 Pet. 
420; Com. v. Erie, etc., R. Co., 27 Penn. St. 3389; City 
of Minneapolis v. St. Paul, M. & M. Ry. Co. (Minn.), 28 
N. W. Rep. 3; Tracy v. Troy, ete., R. Co., 38 N. Y. 433. 
Railroad companies must stand on a strict construc- 
tion of their chartered privileges. With the immense 
power freely given, this much restraint is essential to 
public right, said the Supreme Court of Pennsylvania 
in Com. v. Pittsburgh & C. R. Co., 24 Penn. Sc. 161, 
citing authorities. Especially must we coustrue it thus 
when the concession of right of way is accompanied by 
a provision, imperatively fixed upon the company by 
law and ordinance, binding the company to restore the 
road to passable condition, and make crossings—a con- 
dition annexed to the grat to subserve a vital public 
purpose. Acts done pursuant to the license are sbel- 
tered under it; bat if they depart from its obligation 
to an extent to be contrary to the law, they are not 
sheltered, and are as if the license had not been 
granted. That license cannot be appealed to for justi- 
fication when it has been violated in letter and spirit. 
It could only be justified by performance of the 
condition. Authorities to sustain this proposition are 
many. ‘* Where one has a license to interfere with a 
highway—as where arailroad company has authority 
to lay its track along, under or over a highway—the 
terms of the license, so far as it directs the manner of 
such interference must be complied with.  Interfer- 
ence in any other mode isa public nuisance.” 2Shear. 
& R. Neg., $359. See 2 Wood Ry. Law, §§ 271, 275; 
Hamden v. New Haven, etc., Co., 27 Conn. 158; Com. 
v. Nashua, etc., R. Co., 2 Gray, 54; Com. v. Proprietors, 
etc., id. 3389; Com. v. Erie, ete., R. Co., 27 Penn. St. 
339; Wood Nuis., § 750; Palatka & I. R. Co. v. State, 
23 Fla. 546; Evansville, ete., R. Co. v. Crist, 116 Ind. 
446; Little Miami R. Co. v. Commissioners, 31 Ohio St. 
338; Louisville, etc., R. Co. v. State, 8 Head, 523; 2 
Whart. Crim. Law, § 1476; People v. New York Ceunt., 
ete., R. Co., 74 N. Y. 302; Gear v. Railroad Co., 43 
Iowa, 83; Northern Cent. R. Co. v. Com., 90 Penn. St. 
300; State v. Vermont Cent. R. Co., 27 Vt. 103; 1 Bish. 
Non-Cont. Law, § 420; Paducah, ete., R. Co. v. Com., 
10 Am. & Eng. Ry. Cas. 318; Warren R. Co. v. State, 
29 N. J. Law, 353; New York &G. L. R. Co. v. State 
(N. J. Supp.), 13 Atl. Rep. 1. 

So it being a public nuisance, equity has jurisdiction. 
True, we find it laid down that equity has not juris- 
diction in cases of public nuisance where a complete 
remedy exists at law; but so largeand widely used is 
this jurisdiction in public nuisances that it is hard to 
exclude itin any case, and the statement in 2 Beach 
Modern Equity Jurisprudence, section 743, is substan- 
tially correet nowadays, that “ notwithstanding the 
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legal remedies for a public nuisance, equity will inter- 
pose by injunction in a proper case where the nuisance 
is of a permanent character,”’ as in this cdse. Here 
the remedy needed by the complainant is one which 
shall judicially determine whether the defendant has 
complied with its obligation or duty, andif it has not, 
then to abate the nuisance by requiring a cessation of 
the present state, and the performance of the com- 
pany’s duty. In Massachusetts it has been held that a 
town may go into equity to test whether a railroad 
company has performed its obligation as to restoring 
a road, and that, as incident, there muy be, upon de- 
cree in its favor, a mandatory injunction of perform- 
ance. Such was this case. The court had jurisdic- 
tion to adjudicate upon the question of whether the 
company had fulfilled its obligation, and if not, to 
make ap orderthat it do so. Really, as is said in 3 
Comyn Equity Jurisdiction, section 1359, it is in no 
sense anu injunction, though called a “ mandatory in- 
junction,” but an order for abatement of nuisances. 
Courts of equity exercise a very salutary jurisdiction 
in matters of nuisance to adjudge the question of nui- 
sance and abate them. The remedy by mandumus 
would by likely adequate, but is more formal, and not 
as flexible, as that in equity. In mandamus the judg- 
ment would be final and inflexible, whereas equity 
possesses a capacity to modify its order to suit chang- 
ing circumstances, and is, if there is any difference, 
more adequate and complete aremedy than mandamus. 
Keystone, ete., Co. v. Summers, 13 W. Va. 476, holds 
that equity has jurisdiction to prevent public nuisance, 
though it does not pointedly decide the point here in- 
volved. 

Not without force may it be said too, that as the 
company asked and accepted the ordinance passed by 
the council with the condition that it would restore 
the street, it became its contract, and it ought to be 
enforced under the undisputed jurisdiction of equity 
to decree specific performance, as the work concerned 
the very land occupied by the street. Equity does not 
generally enforce performance of merely personal con- 
tracts—as to build a house for other work (Shepherd 
v. Groff, 35 W. Va. 123; 3 Pom. Eq. Jur., § 1341); but 
if any undertaking should be so enforced, this would 
seem to be one. The construction of a house was com- 
pelled in Birchett v. Bolling, 5 Munf. 442. It has been 
held that where a right of way imposes duties and ob- 
ligations on a railroad company it raises an implied 
undertaking from its acceptance that the company 
will comply, and specific performance will be decreed 
against thecompany. Ror. Railr. 320, citing Gray v. 
Railroad Co., 37 lowa, 119; Baker v. Railroad Co., 57 
Mo. 265, and other cases. In this case was a condition 
in the grant of license to do work on the land occupied 
by the city as astreet. It would not be going far to 
apply the same principle here. 

The contention that the city council has control of 
streets, leaving courts without jurisdiction, is untena- 
ble. Certainly the important functions of the judi- 
ciary would not be ousted by the municipal powers by 
slight implication. Those powers would only afford 
cumulative remedies. The case of Cairo, etc., R. Co. 
v. People, 92 [11. 170, was under a statute giving council 
control over railroads in streets of the town, and is 
likely untenable and contrary to reason and authority. 
Opinion in City of Minneapolis vy. St. Paul, M. & M. 
Ry. Co. (Minn.), 28 N. W. Rep. 3; People v. New 
York, ete., R. Co., 74 N. Y. 802; Com. v. Nashua, ete., 
R. Co., 2 Gray, 54. No acquiescence will bar the public 
right, as it would in case of private individuals. The 
nuisance is continuous. Northern Cent. R. Co. v. 
Mayor, ete., 21 Md. 93, 105. 

It is argued that the city ordinance goes beyond its 
power in requiring sewers and other things, not speci- 
fied by, and in excess of, those required by clause 6, 








section 50, chapter 54, Code. I do not regard the point 
material, for the reason that the decree commands 
nothing to be done by the company but those pertain- 
ing to the restoration of the highway; butas the point 
is made, I shall say, that while that statute gives 
corporations the right to occupy highways, yet it con- 
tains a proviso that before doing so they must either 
obtain the consent of the authorities having control or 
jurisdiction of the same, or condemn the same. For 
what purpose is such consent required? Is the council 
or County Court only to say yes or no, without power 
to impose terms required by the exigencies or circum- 
stances of the particular case? The Maryland Court 
of Appeals, upon a similar statute, held that the right 
to give or withhold consent necessarily involved the 
right of prescribing terms and conditions accompany- 
ing the assent. Northern Cent. R. Co. v. Mayor, ete., 
21 Md. 93. The opinion cites Mager v. Grima, 8 How. 
490. And the distinguished Judge Dillon, passing upon 
a similar statuto of Kansas, held that the city could 
impose conditions on the grant, and if accepted by the 
company they are binding on the parties; and that, 
where the assent of the city was on condition that the 
company build a depot in a certain part of the city, and 
pave a street, the company could not enjoy the grant 
and not comply with the condition. Railroad Co. v. 
Leavenworth, 1 Dill. 393. 

On the facts, we could not reverse the decree, since 
the evidence conflicts. The case turns on the evidence, 
aud preponderates in favor of the decree. 


Decree affirmed. 
EE —— 
YORK COURT OF APPEALS AB- 
STRACTS. 

AGENCY—FACTORS AND BROKERS—COMPENSATION— 
WHEN EARNED.—Plaintiffs, real estate brokers, were 
employed by defendant to procure a lease of her prem- 
ises by school trustees for school purposes. They pro- 
cured a contract by which defendant agreed to erect 
a school building, to be approved by the superintend- 
ent of school buildings, and to lease the same when 
completed to the school trustees; and the trus- 
tees agreed to hire the premises when the building was 
so completed. Held, that the execution of the con- 
tract was not a lease of the premises within the mean- 
ing of plaintiffs’ employment, and they could not re- 
cover commissions. Jan. 31,1893. Crombie v. Waldo. 
Opinion per Curiam. 17 N. Y. Supp. 373, reversed. 


APPEAL—STAY—CONDEMNATION PROCEEDINGS.—(1) 
Injunction and damages were granted against an ele- 
vated railway for building its road in front of plain- 
tiff's property. As a condition for staying the injunc- 
tion pending an appeal, the court required defendant 
to stipulate that it would not institute proceedings to 
condemn “ pending the stay granted by the order,” 
and that it would contest plaintiff's rights ‘ only in this 
action.” Afterward the judgment was reversed. Held, 
that defendant might, after such reversal, proceed to 
condemn as if no stipulation had been given. 20 N.Y. 
Supp. 818, reversed. (2) An order refusing defendant's 
motion for the appointment of commissioners in con- 
demnation proceedings instituted by it is appealable. 
Jan. 17, 1893. Jn re Metropolitan El. Ry. Co. Jn re 
Jones. Opinion by Peckham, J. 


NEW 


CERTIFICATE OF DEPOSIT—PAYEE NOT IN POSSESSION 
—RES JUDICATA.— (1) The payee of a certificate of de- 
posit cannot recover against the bank, when it appears 
by his own showing that the paper is not lost, but is 
in the hands of another, though wrongfully, who pro- 
duces it on the trial, but refuses to surrender it, and 
claims title to it in hostility to the payee. (2) The 
death of the holder of the certificate, aud a contest 
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over her will, gives the payee no right to sue the bank, 
as he can still proceed against the temporary adminis- 
trator to recover the certificate; and even if the 
payee’s right to prosecute such an action is in abey- 
ance during the contest of the will, the inconvenience 
must be borne by the payee, who alone is responsible 
for the safe-keeping of his certificate. (3) A decision 
by the Court of Appeals in favor of the payee, ina 
former action against another bank, on another certifi- 
cate of deposit taken from his possession under simi- 
lar circumstances by the same person who claims title 
to the certificates in suit, is not conclusive of the 
present case, when it appears from the record in such 
former action that the evidence failed to show that 
the holder then claimed title in hostility to plaintiff, 
but on the contrary, that she had recognized the 
payee’s title by promising to return the certificate, 
which was actually in the payee’s possession at the 
trial. Jan. 17, 1893. Read v. Marine Bank of Buffalo. 
Opinion by Maynard, J. 17 N. Y. Supp. 326, reversed. 


CHATTEL MORTGAGES—RECORD—ANTECEDENT CRED- 
irors. (1) Laws of 1833, chapter 279, section 1, which 
provides that a mortgage of chattels not accompanied 
by an immediate delivery and an actual and continued 
change of possession shall be absolutely void ‘as 
against creditors of the mortgagor,”’ unless filed in the 
proper office, applies both to previous and subsequent 
creditors, and to a simple contract creditor. Southard 
v. Benner, 72 N. Y. 424. (2) Au unnecessary delay of 
six weeks after the execution of the mortgage before 
filing it renders it void as to a pre-existing simple con- 
tract creditor, who did not reduce his claim to judg- 
ment and issue execution thereon until after the mort- 
gage was filed. Jan. 17,1893. Karstv. Gane. Opinion 
by Andrews, C. J. 


CONTRACT FOR MINING — INTERPRETATION — NEGLI- 
GENCE.—(1, Plaintiff and defendant executed a “* nem- 
orandum of agreement ’’ which certified that plaintiff 
had ‘“‘leased’”’ to defendant ‘‘all the coal contained in 
or under” the parcel of land specifically described. 
The agreement stipulated that if the coal should not 
prove to be of a merchantable quality, or the mining 
of it became more expensive than mining from the 
same veins on other lands in the vicinity, then the lia- 
bility of defendant to mine and pay for the coal should 
cease; and that if the coal mined in any one year 
should fall below the quantity agreed to be taken out 
in such year, in consequence of the increased expense 
of mining, or if the land should become so exhausted 
as to render it unprofitable to mine the stipulated 
quantity, then defendant should pay for only the 
quantity that could economically be taken out. Also 
that defendant should pay royalty only on such clear 
merchantable coal as would not pass through a mesh 
of one-half inch square. Held, that the contract was 
not a sale of the bulk or body of the coal as a severed 
portion of the land, but an executory agreement for 
the sale of an amount of coal to be determined by the 
results of the actual mining process; and therefore 
the contract could not be treated as a deed into which 
no unexpressed covenants can be implied; but as an 
executory contract, the interpretation of which is open 
to reasonable implications. (2) Defendant agreed to 
pay a certain royalty per ton on all coal of the pre- 
scribed quality which should be taken out of the mine, 
and also covenanted for a minimum rent, by agreeing 
to take out not less than twenty thousand tons each 
year, and leaving itself free to mine as much more as 
its interests should require. The complaint’ showed 
that defendant, for several years, had mined about 
seventy thousand tons a year, but the work was done 
with gross negligence, and insufficient supports had 
been supplied for the roof, so that it had caved in, 
ruining the shaft, breaking up the veins, and prevent- 








ing access to the mine, so that all the coal was lost to 
plaintiff. Defendant was paying the minimum rent 
each year, but as it had incapacitated itself from min- 
ing further, plaintiff could never receive any more 
than such minimum rent. Held, that though defend- 
ant did not expressly covenant that it would not neg- 
ligently incapacitate itself from taking out more than 
the minimum quantity of coal, and so be responsible 
only for the minimum royalty, yet such an implied 
promise could justly be inferred from the nature of 
the contract, and its violation gave a right of action. 
Jan. 17, 1893. Genet v. President of Delaware & H. 
Canal Co. Opinion by Finch, J. 


CRIMIMAL LAW—HOMICIDE—EVIDENCE.— On a trial 
for murder it appeared that deceased, the wife of de- 
fendant, was found dead one morning near the railroad 
station at W. Her throat was cut in such a manner 
that it could not have been self-inflicted. Both de- 
fendant and his wife lived at F., about six miles from 
W. Deceased was last seen leaving the station at W., 
in company with a man whose description was that of 
defendant, at about 8:20 the evening before she was 
found dead, and shortly after the arrival of a train 
from F. Defendant was absent from his boarding 
place from 7:50 to 9:50 on that evening, and a police 
officer of F. testified that defendant went toward the 
depot with his wife about the time the train left. The 
conductor testified that he was on the train and had a 
ticket for W.; the brakeman, that he was on the train 
and got .off at W.; and the doorman at W., that the 
wife was also on the train, and stopped there. Defend- 
ant claimed that during the two hours in question he 
remained in F., mostly on the public streets, but only 
one witness was produced who saw him during that 
time. There was found near deceased a razor, a cuff 
buttou and a broken cane. The button matched an odd 
one found in defendant’s room. His razor was miss- 
ing and was not produced, and defendant admitted 
that he had the cane, or one like it, on the evening of 
the murder, but claimed that it was taken from him at 
F., but at another time he stated that he loaned the 
cane to his wife, because she was lame from rheuma- 
tism. It was also shown that defendant did not live 
in the same household with his wife, treated her with 
contempt and accused her of infidelity, and that she 
had three times procured his arrest on the ground of 
abandonment. Defendant also produced a letter, 
which he claimed his wife had left under his pillow, 
which purported to contain a confession of infidelity, 
and indicated aframe of mind which contemplated 
self-destruction, which letter, it was shown, was not 
in her handwriting. Held, that a verdict of guilty 
should be sustained. Jan. 17, 1893. People v. Hamil- 
ton. Opinion per Curiam. 


EXECUTORS AND ADMINISTRATORS—ACCOUNTING— 
LIMITATION OF ACTIONS— POWER OF EXECUTOR TO 
SELL LAND TO PAY DEBT DUE HIMSELF.—(1) Under 
Laws of 1837, chapter 460, section 37, as amended by 
the Laws of 1868, chapter 594, providing that the “‘ stat- 
ute of limitation shall not be available as a defense to 
such debt or claim (against a decedent’s estate), pro- 
vided the same shall be presented at the first account- 
ing, and provided the same was not barred by statute 
at the time of the death of the testator or intestate,”’ 
and the Code of Civil Procedure, section 2740, contain- 
ing a similar provision, it is immaterial that the first 
accounting is not made within the period of limitation 
after issuing of letters testamentary or of adminis- 
tration. 21 N. Y. Supp. 905, affirmed. (2) Code of 
Civil Procedure, section 2750, provides that ‘‘at any 
time within three years after letters were first granted 
within the State on the estate of a decedent,” an ex- 
ecutor or administrator, or a creditor of the decedent, 
may petition the surrogate for a decree directing the 
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disposition of the decedent’s real property for the pay- 
ment of debts. Held, that the rights of a creditor of a 
decedent, on whose estate letters had been granted 
more than three years prior to the act, were saved 
from its operation by section 3352, which provides that 
nothing contained in any provision of the act renders 
ineffectual or otherwise impairs any proceeding in any 
action had pursuant to any law, or any right, defense 
or limitation lawfully accrued before the provision in 
question took effect. (3) Where a will empowers the 
executor to sell realty for the payment of debts he 
may sell it for the payment of adebt due himself. 
Jan. 17, 1898. O’Flyn v. Powers. Opinion by An- 
drews, C.J. 21 N. Y. Supp. 905, affirmed. 


HIGHWAYS—RIGHTS OF ABUTTING OWNERS — CON- 
STRUCTION OF EMBANKMENT UNDER CITY AUTHORITY. 
—A city ordinance authorized defendant railroad 
company to construct its railroad through one of the 
city streets, and authorized and required it to con- 
struct an embankment at the intersection of the street 
with another street, on which plaintiff's property abut- 
ted. Such embankment was coustructed under the 
direction of the city engineer, and it extended in front 
of plaintiffs premises. Held, that as the city could 


have constructed the embankment without liability to | 


plaintiff, it could authorize the railroad to construct it, 
and defendant was not liable for damages caused 
thereby. Ottenot v. Railroad Co., 23 N. E. Rep. 169; 
119 N. Y. 6038, followed. Jan. 17, 1893. Rauenslein v. 
New York, L. & W. Ry. Co. Opinion by Gray, J. 
O’Brien and Maynard, JJ., dissenting. 19 N. Y. Supp. 
833, reversed. 

JUDGMENT—FORM—CORRECTION—REVIVAL OF AC- 
TION—AFFIDAVIT.— (1) An objection to the form of a 
judgment because it directs defendants “to forthwith, 
as such trustees, pay over”’ to plaintiff the amount due 
her, and because it is also adjudged that “ plaintiff re- 
cover of the defendants” such amount, is frivolous, 
the direction to pay “forthwith ’’ being merely super- 
fluous. (2) 1f a judgment is objectionable in forma 
motion should be made to correct it in the court be- 
low, and if denied, an appeal may be taken; but an ap- 
peal without making such motion is not proper. (3) 
An affidavit on which is based the order of revival of 
a suit in the name of a personal representative, show- 
ing where decedent died, that plaintiff was appointed 
executrix, the will admitted to prcbate and letters tes- 
tamentary granted to plaintiff, is not controverted by 
an affidavit by defendant, denying that he has any in- 
formation or knowledge sufficient to form a belief as 
to the facts in the affidavit for the motion. Jan. 31, 
1893. Simmons v. Craig. Opinion per Curiam. 17 N. 
Y. Supp. 24, affirmed. 


LIBEL—INDICTMENT—FAILURE TO AVER PUBLICA- 
TION—FACTS UNKNOWN TO GRAND JURORS.—An in- 
dictment for libel, containing a verbatim statement of 
the defamatory mutter published, but no averment as 
to the manner of publication, otherwise than by mere 
speech, or of the person or persons to whom it was ad- 
dressed or by whom it was seen, or that such facts 


were unknown tothe grand jury, is insufficient. [t was | 


held by this court in People v. Dumar, 106 N. Y. 502, 
that the indictment must both charge the crime and 
state the act constituting it, and the principal reason 
for requiring a specific statement of the act is the right 
which the accused has to be informed of the precise 
accusation which he is required to defend. Jan. 17, 
1893. People v. Stark. Opinion by Maynard, J. Earl, 
Peckham and Gray, JJ., dissenting. 12 N. Y. Supp. 
688, affirmed. 

LIs PENDENS — ACTION OF TRESPASS — BONA FIDE 


PURCHASER.— A purchaser of land, pending a suit in 
trespass between the grantor and another, in which 





| ment in a former action of trespass between 








toa judgment subsequently rendered in that action, 
and is not concluded thereby. It is settled in this 
State that under an issue of soil and freehold in an 
action of trespass quare clauswin fregit, the verdict aud 
judgment on that issue determine the title as between 
the parties at the time of the alleged trespass, and that 
in a subsequent action of trespass between the same 
parties, where the sane title is put in issue, the former 
judgment is conclusive. Burt v. Sternburgh, 4 Cow. 
559. The same rule obtains when the second action is 
ejectment. Dunckle v. Wiles, 5 Den. 296. If the title 
existing in either party when the former judgment 
was obtained was determined before the second action, 
or a new title had been acquired by the party against 
whom the judgment was rendered, this may be shown 
in avoidance of the estoppel of the former judgment. 
Dawley v. Brown, 79 N. Y. 390. The rule that estop- 
pels barred parties and privies would, we suppose, af- 
fect «a grantee of a party to the judgment in the tres- 
pass suit, who acquired title from such party after the 
judgment. In Dunckle vy. Wiles, which was eject- 
ment, and where the defendant relied upon a judg- 
his 
grantor and the plaintiff as an adjudication upon the 
title, it was held that the defendant was entitled to 
the same benefit from the former judgment as his 


| grantor would have been if he had been the defend- 


ant. If this was a correct principle it would seem that 
the converse of the proposition is also true, viz., that a 
subsequent grantee would be bound by a former judg- 
ment in trespass on the question of title against his 
grantor. But the circumstances of the present case 
present a very different question. When Francis Ano 
conveyed the eighty acres to his children the first ac- 
tion was pending,* but there was no judgment, and 
consequently at that time no estoppel, since obviously 
the estoppel by verdict and judgment can only arise 
when these events have transpired. The point to be 
determined is whether, having purchased pendente lite, 
they were bound by the judgment subsequently ren- 
dered. We have been unable to find any authority in 
support of the proposition that the purchaser of land 
pending a suit in trespass between the grantor and 
another, in which the issue of title has been made, 
takes subject to the judgment which may be subse- 
quently rendered in that action, or that he will be con- 
cluded thereby. The doctrine of the common law, 
that in case of an alienation pending a real action, the 
alienee takes subject to the judgment which may be 
rendered therein, which doctrine was adopted by 
courts of equity in analogous cases, though it often 
operated with great hardship, was founded upon a 
definite policy. It is clearly set forth in Gaskell v. 
Durdin, 2 Ball & B. 167: ‘‘The rule of the court un- 
doubtedly is that any interest acquired in the subject- 
matter of a suit, pending the suit, is so far considered 
a nullity that it cannot avail against the plaintiff's 
title; and if this rule were not attended to there would 
be no end of any suit; the justice of the court would 
be evaded and great hardship and inconvenience to 
the suitor necessarily intervene.”’ And in Hopkins v. 
McLaren, 4 Cow. 678, Senator Colden stated the rea- 
son of the rule to be that “if a transfer of interest 
pending a suit were to be allowed to affect the pro- 
ceedings there would be no end of litigation; for as 
soon as a new party was brought in he might transfer 
to another, and render it necessary to bring that other 
before the court, so that a suit might be interminable.” 
See also Murray v. Lylburn, 2 Johns. Ch. 444; Parks v. 
Jackson, 11 Wend. 444. The frequent hardship result- 
ing from the rule of lis pendens, without any provisiou 
requiring notice to be filed, led to statutory enactments 
on the subject, requiring notice of lis pendens to be 
filed in certain actions, and making the commence- 
ment of an action constructive notice only from the 


the issue of title has been made, does not take subject . time of such filing. Sheridan v. Andrews, 49 N. Y. 
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478, aud statutes cited. Section 1670 of the Code of 


Civil Procedure, which is in substance a re-enactment 
of former statutes, authorizes a notice of lis pendens to 
be filed in an action ** brought to recover a judgment 
affecting the title to, or the possession, use or enjoy- 
ment of, real property.’’ An action for damages for 
trespass on real property is not within this section. 
The object of the action is the recovery of damages, 
and the title of the premises upon which the trespass 
was committed may or may not be affected or involved 
in the litigation. The action is not brought to procure 
a judgment affecting the title or possession of the land, 
although the judgment may in certain cases be evi- 
dence of title. The contention is that notwithstand- 
ing the action of trespass is not one wherein notice of 
lis pendens can be filed, yet a purchaser pendente lite 
must take notice at his peril of a pending action of 
trespass to which his grantor is a party, and that the 
doctrine of lis pendens, as formerly understood, before 
there was any statutory regulation, applies. But the 
case is not within the principle upon which that doc- 
trine was based. The purchase of the land from a de- 
fendant against whom an action for trespass is pend- 
ing does not affect the plaintiffs claim or right of 
action. He can recover his damages as if no sale of 
the land had been made, and his remedy can be pur- 
sued unimpaired by the transfer of the land. The 
transfer is productive of none of the consequences 
which the doctrine of lis pendens was intended to pre- 
vent. That doctrine prevented the acquisition pendente 
lite of an interest in the subject-matter of the suit, to 
the prejudice of the plaintiff, because otherwise (in 
words already quoted) *‘there would be no end of any 
suit; the justice of the court would be evaded, and 
great hardship and inconvenience to the suitor would 
be necessarily introduced.” The grantees of Francis 
Ano acquired by the deed no interest in the subject- 
matter of the pending litigation. The interest which 
the plaintiff can claim is that by the transfer of the 
land pendente lite, the question of title may be open to 
contestation unless the doctrine of lis pendens applies. 
We are not bound to any authority on the question 
now considered, and we think it would be unwise to 
apply the doctrine of lis pendens in such a case as this. 
It would embarrass the transfer and alienation of 
land, without any compensating benefit, putting upon 
a purchaser the risk of ascertaining that no suit was 
pending for trespass upon lands purchased. Jan. 17, 
1893. Hailey v. Ano. Opinion by Andrews, C. J. 16 
N. Y. Supp. 589, reversed. 

MECHANIC’S LIEN—DEFAULT OF CONTRACTOR—MA- 
TERIAL MEN—INSTALLMENT DUE.—Where an owner, 
under the terms of a building contract, undertakes the 
completion of the building shortly before an install- 
ment is due the contractor, because of his failure to 
fulfill, the material men are entitled to liens to the 
amount of such installment, less the sum necessary to 
pay for defective work to that time, and to complete it 
to the stage when such installment would become due, 
though nothing would be due the contractor on the 
completion of the building. Jan. 31, 1893. Foshay v. 
Robinson. Opinion per Curiam. 16 N. Y. Supp. 817, 
affirmed. 

NEGOTIABLE INSTRUMENTS — ACTION — QUALIFYING 
AGREEMENT—BURDEN OF PROOF—OBJECTIONS WAIVED 
—RIGHT TO SUE—‘‘ TRUSTEE OF EXPRESS TRUST.’’ — 
(1) In an action on a note, the burden of proving agree- 
ments qualifying plaintiffs’ right to recover, set up in 
the answer, but not referred to in the complaint, de- 
volves on defendant. (2) In an action on a note paya- 
ble on the return of certain collaterals, the objection 
that the collaterals should have been tendered to de- 
fendant before suit brought may not be urged on ap- 
peal, unless such defense was pleaded and urged at the 
trial. (3) Plaintiffs, representing a syndicate, made a 








loan to defendant, secured by note, with certain bonds 
of defendant attached as collateral, defendant having 
a right of substituting other securities to be issued by 
it. By an agreement, on the giving of the note, signed 
by the syndicate and defendant, it was provided that 
in the event of the non-purchase of certain water- 
works, and non-payment of the note by defendant, the 
syndicate should “act asa unit for their mutual in- 
terests.’”?’ The water-works were not purchased, and 
no other securities were substitued. Held, that the 
agreement was no defense to an action on the note. 
(4) The refusal to permit defendant to amend its 
answer on the trial will not be reviewed on appeal. 
(5) Au action on a note payable to plaintiffs as ‘‘ agent” 
of a syndicate may be maintained by plaintiffs in their 
own name, as “trustees of an express trust,’’ under 
Code of Civil Procedure, section 449. Jan. 17, 1893. 
Coffin v. President, elc., of Grand Rapids Hydraulic 
Co. Opinion by Earl, J. 18 N. Y. Supp. 782, affirmed. 


PROCESS—EXEMPTION OF PARTY TO FOREIGN SUIT— 
TAKING DEPOSITIONS. — The privilege of exemption 
from service of acivil process extends to a non-resi- 
dent party litigant in a Federal court in another State 
while in New York attending the taking of testimony 
before a notary, to be used on the trial. The privilege 
of a suitor or witness to be exempt from service of 
process while without the jurisdiction of his residence 
for the purpose of attending court in an action to 
which he is a party, or in which he is to be sworn asa 
witness, is avery ancient one. Y. B. 13 Hen. IV, I. 
B. Vin. Abr. ‘‘ Privilege.’’ It has always been held to 
extend to every proceeding of a judicial nature taken 
in or emanating from a duly-constituted tribunal 
which directly relates to the trial of the issues in- 
volved. It is not simply a personal privilege, but it is 
also the privilege of the court, and is deemed neces- 
sary for the maintenance of its authority and dignity 
and in order to promote the due and efficient adminis- 
tration of justice. Person v. Grier, 66 N. Y. 124; Mat- 
thews v. Tufts, 87 id. 568. At common law a writ of 
privilege or protection would be granted to the party 
or witness by the court in which the action was pend- 
ing, which would be respected by all other courts. We 
cannot find that the power to issue such a writ has 
been abrogated by legislation, and it doubtless exists, 
and the writ may still be granted by courts possessing 
a common-law jurisdiction; but while the granting of 
the writ is proper, it is not necessary for the enjoy- 
ment of the privilege, and the only office which it can 
perform is to afford ‘*convenient and authentic notice 
to those about to do what would bea violation of the 
privilege, and to set it forth, and command due re- 
spect for it.’’ Bridges v. Sheldon, 7 Fed. Rep. 44. The 
tendency has been not to restrict, but to enlarge, the 
right of privilege so as to afford full protection to par- 
ties and witnesses from all forms of civil process dur- 
ing their attendance at court, and for a reasonable 
time in going and returning. Larned v. Griffin, 12 Fed. 
Rep. 592. Hearings before arbitrators, legislative 
committees, registers and commissioners in bank- 
ruptecy, and examiners and commissioners to take de- 
positions, have all been declared to be embraced within 
the scope of its application. Bac. Abr., “ Privilege; ”’ 
Sanford v. Chase, 3 Cow. 381; Matthews v. Tufts, 
supra; Hollender v. Hall (Sup.), 138 N. Y. Supp. 758, 
and llid. 521; Thorp v. Adams (Sup.), id. 479; Bridges 
v. Sheldon, Plimpton v. Winslow and Larned v. Grif- 
fin, supra. It has even been extended to a suitor re- 
‘turning from an appointment with his solicitor for the 
purpose of inspecting a paper in his adversary’s posses- 
sion in preparation for an examination before a master 
(Sidgier v. Birch, 9 Ves. 69); and while attending at 
the registrar’s office with his solicitor, to settle the 
terms of a decree (Newton v. Askew, 6 Hare, 319); 
aud while,attending from another State to hear an 
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argument in his own case in the Court of Appeals 
(Pell’s Case, 1 Rich. Eq. 419). No good reason can be 
perceived why the privilege should not be extended to 
a party appearing upon the examination of his adver- 
sary’s witnesses, where the testimony is taken pursu- 
ant to the authority of law, and can be read upon the 
trial with the same force and effect as if it had been 
taken in open court. It is a proceeding in the cause, 
which materially affects his rights; and the necessity 
for his attendance is quite as urgent as it would be if 
the examination was had at the trial. But we do not 
think that the question of the necessity of his pres- 
ence is material. It is the right of the party, as well 
as his privilege, to be present whenever evidence is 
to be taken in the action, which may be used for 
the purpose of affecting its final determination. It 
is essentially a part of the trial, and should be so re- 
garded so far as it may be necessary for the protection 
of the suitor. There have been many analogous cases 
in the Federal courts where the right to the privilege 
has been upheld. Jan. 17, 1893. Parker v. Marco. 
Opinion by Maynard, J. Gray, J., dissenting. 16 N. 
Y. Supp. 325, reversed. 


RAILROADS — ELEVATED — COMPENSATION OF ABUT- 
TING OWNERS — DAMAGES. —(1) An elevated railway 
company, in acquiring the right to maintain its struc- 
ture in a street, to the injury of the easements of light, 
air and access of the abutting owner, is liable for the 
incidental injuries caused by the future discharge of 
smoke, cinders and noxious gases occasioned by the 
running of trains. 16 N. Y. Supp. 392, reversed. 
Suarez v. Railway Co., 15 id. 222, approved. (2) In 
an action against an elevated railway company by 
an abutting owner for damages and for an injune- 
tion damages caused by the running of trains are 


proper. The doctrine of the elevated railway cases has | 
been of steady and consistent growth since its rise in | 


the decision of the Story Case, which converted many 
of what, under previous circumstances of street rail- 
way uses, were mere consequential injuries, into inva- 
sions of the property rights of adjoining property- 
owners. The theory of awarding damages in actions 
against the elevated railway companies bas been that 
they are trespassers as to abutting lot-owners, and are 
responsible to them for such injuries as may be proved 
to result from their wrongful acts. In their occupa- 
tion and use of the street they take from the abutting 
lot-owners a portion of their easements in the street, 
without making compensation, and hence they are, as 
to them, illegally there. See Kane v. Railroad Co., 125 
N. Y. 164; American Bank Note Co. v. Same, 129 id. 
252. The illegality is not in their making use of the 
street for their corporate purposes, for that right has 
been competently granted to them; but the illegality 
of their acts consists in their appropriating a portion 
of the adjoining owner's property rights of easements 
without first acquiring them by negotiation, or by con- 
demnation proceedings. In all of the cases the tres- 
pass has been regarded as consisting in the presence of 
the elevated railway structure, and in the passage of 
cars upon it; and in none is there a suggestion that 
the structure and its use can be separated, in consider- 
ing the effect upon the complaining property-owner. 
In Drucker v. Railroad Co., 106 N. Y. 157, it was held 
that the structure and the passage of trains lessened 
the easement of light; the smoke, cinders, gases, etc., 
affect and impair the easement of air; and the drip- 
pings and frequent columns interfere with the con- 
venience of access; and as abridging these easements 
of the land-owner, they were elements of damage. In 
the American Bank Note Co.’s Case, 129 N. Y. 252. 
Judge Finch, who wrote in the Drucker Case, referred 
to what it had decided as to liability for damages, and 
defined the limitation upon the right to recover to be 
found when the acts did not ‘pro tanto constitute 








some element of the taking.’ In Kernochan v. Rail- 
road Co., 128 N. Y. 559, it was said by Judge Andrews 
that under circumstances showing an intention to per- 
manently operate the road, in the character and pur- 
pose of the structure, the powers, obligations and ex- 
penditures of the company, and the right of condem- 
nation given by the statutes, **the construction and 
operation of the road, before any consummated right 
has been acquired by the defendants, whereby the 
owner of abutting property is deprived of the full en- 
joyment of his property, constitutes an injury to the 
inheritance.”’ There is no authority to be found in 
our decisions to support the proposition contended for- 
that the elevated railroad structure is alone to be con- 
sidered in fixing the amount to be paid by the com- 
pany in order to acquire the right to continue to operate 
its franchises in the street. In all of them the opera- 
tion of the road is deemed an element of damage, as 
impairing and lessening the land-owner'’s easement, 
and it is to be considered as incidental to the mainte- 
nance and use of the structure. In a decision bya 
General Term of the same department, differently 
constituted however, this same question was rightly 
décided, and according to the views we entertain. We 
are informed that this decision—which was in the case 
of Suarez v. Railway Co.—was made shortly before the 
decision in this case, but was not known to the jus- 
tices below, and in that way the conflict in opinions is 
accounted for. In the Suarez Case it was held, on the 
authority of the Lahr Case, 104 N. Y. 269, that the de- 
fendant was liable for the operation of its trains, and 
that in giving the defendant an opportunity to pay for 
the easements taken the court does not require the de- 
fendant to pay for the right to run trains, but that it 
required them to pay for the easements taken of light, 
air and access, at a price measured by their lessened 
value, resulting from the unlawful maintenance of the 
structure and operation of the road thereon. The 
brief opinion which was delivered by Justice Barrett is 
reported in 15 .N. Y. Supp., at page 222, and was con- 
curred in by Justices Van Brunt and Patterson. The 
principle which should guide an award of damages to 
be paid by the railroad company in order to obviate 
the injunction is the same as in proceedings under the 
statute to condemn property for the railroad use. The 
injunction of the court and the alternative damages 
are deemed to bea substitute for those proceedings. 
In computing the alternative damages, their extent 
and the elements should be the same as would be con- 
sidered in the computation of the compensation to be 
given in proceedings for the condemnation of lands for 
arailroad use, due regard being had to the different 
characteristics of the property to be taken. American 
Bank Note Co. v. New York El. R. Co., 129 N. Y. 253. 
If the defendants had instituted such a proceeding in 
invitum the lot-owner, there can be no doubt but that 
they would be obliged to pay for the easements of 
light, air and access taken and appropriated by them, a 
compensation based upon the lessened value of the lot- 
owner's interest in the premises through the con- 
tinued maintenance and operation of the elevated 
railway. To the extent that his street easements are 
appropriated and impaired, his adjoining property 
may be shown to be damaged. It is needless to further 
discuss the question. I think the decision below was 
the result of a total misapprehension of the decision in 
the Fobes Case, and is opposed to the principle of all 
of our decisions in this class of litigation. Jan. 31, 1893. 
Sperb v. Metropolitan El. Ry. Co. Opinion by Gray, J. 


RAILROADS — STREET — INJURY TO PASSENGER — 
STATE BRIDGE—CONCEALED DEFECTS—NEGLIGENCE— 
EVIDENCE.— (1) A street railroad which lays its tracks 
across a bridge constructed and maintained by the 
State, and constituting a part of the highway on which 
the railroad line runs, does not adopt the bridge as 
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one of its appliances, so as to become liable for an in- 
jury to passengers caused by defects thereon to the 
same extent as if the bridge had been built by the 
company. (2) Defendant street railroad ran across a 
lift bridge built and maintained by the State, and 
plaintiff, while on one of defendant’s cars, was injured 
by the falling of weights used in elevating and lower- 
ing the bridge, which were suspended by a defective 
appliance from the upper framework. The defect, 
consisting of an imperfect welding, could have been 
discovered by the manufacturer, but could not be per- 
ceived after the bridge was constructed. The plan of 
the bridge was approved by the State engineer, and 
the construction was supervised by another State of- 
ficer. The structure had been in use over « year, and 
no questions had been raised as to its safety. Held, 
that there was no evidence of negligence on the part of 
defendant in driving its car on the bridge. Jan. 17, 
1893. Birmingham v. -Rochester City & B. R. Co. 
Opinion by Peckham, J. 18 N. Y. Supp. 649, reversed. 

ReEFERENCE—TO TAKE TESTIMONY.— (1) Code of Civil 
Procedure, section 1013, providing for compulsory ref- 
erences in actions at law or in equity, where the trial 
will require the examination of a long account on 
either side, and will not require the decision of diffi- 
cult questions of law, does not authorize a reference 
for the purpose of taking testimony, but only to try 
or determine and find some fact involved on the issue; 
nor does it authorize a reference where a long account 
is collaterally, and not directly, involved. (2) Neither 
that clause of the Code of Civil Procedure, section 
1015, authorizing a reference ‘‘ to take an account and 
report to the court thereon, either with or without the 
testimony,” nor that authorizing a reference in an 
equity case to determine and report upon a question 
of fact arising at any stage of the action, upon a mo- 
tion or otherwise, “except upon the pleadings,” give the 
court power, in a suit in equity to enjoin the operation 
of an elevated railroad in the street, and recover dam- 
ages, as to which an issue is raised, to refer the cause 
to areferee to take testimony as to the damages sus- 
tained, and report the same to the court with his opin- 
ion thereon. Gray, J., dissenting. Camp v. Ingersoll, 
86 N. Y. 423, and Drexel v. Pease, 129 id. 96, distin- 
guished. Jan. 17, 1893. Doyle v. Metropolitan El. Ry.Co. 
Opinion by O’Brien, J. 20 N. Y. Supp. 865, affirmed. 


SPECIFIC PERFORMANCE—INCUMBRANCE—EMINENT 
DOMAIN—CONSTITUTIONAL LAW.— (1) [f section 677 of 
the New York City Consolidation Act were valid, the 
filing of a map by the department of parks of a pro- 
posed street would, even before the street has been 
opened, or proceedings taken to condemn sie land 
therefor, and though no further steps may ever be 
taken, constitute an incumbrance on the land through 
which the street would run if opened, within the 
meaning of a contract by the owner to convey the land 
free from incumbrances, since the section provides 
that on the street being finally opened no compensa- 
tion shall be allowed for any building erected on land 
covered thereby after the filing of the map. (2) Section 
77 of the New York City Consolidation Act, provid- 
ing that on the final opening of and condemnation of 
land for a street, a map of which has been filed by the 
department of parks, 10 compensation shall be allowed 
for any building erected thereon after the filing of the 
map, is in violation of the constitutional provision 
against the appropriation of private property without 
just compensation. (3) It also violates the constitu- 
tional provision against depriving the owner of the 
enjoyment and possession of land without due process 
of law. Jan. 17, 1893. Forster v. Scott. Opinion by 
O’Brien, J. 17 N. Y. Supp. 479, reversed. 


STATUTES—A MENDMENT—EFFECT—COLLATERAL IN- 
HERITANCE TAX — FOREIGN CHARITABLE CORPORA- 





TIONS.— (1) When a statute amends a former statute 
‘*so as to read as follows,’’ it operates as an implied re- 
peal of inconsistent provisions in the former law, and 
of provisions omitted in the amended law. But when 
the amended act re-enacis provisions in the former 
law, either ipsissimis verbis, or by the use of equiva- 
lent, though different, words, the law will be regarded 
as having been continuous; and the new enactment, as 
to such parts, will not operate asa repeal, so as to af- 
fect a duty accrued under the prior law, although, as 
to all new transactions, the later act will be referred to 
us the ground of obligation. (2) Laws of 1891, chapter 
215, which amends Laws of 1885, chapter 483, section 1, 
as amended by Laws of 1887, chapter 713, relating to 
the taxation of collateral inheritances, ‘‘so as to read 
as follows,” and which then substantially re-enacts 
such section, embodyiug the same principles and pre- 
scribing the same rate, though not in the same lan- 
guage, and adding a new class of taxable estates, ex- 
empted by the former statute, does not impliedly 
repeal such former statute so as to relieve from the 
tax imposed by all the statutes the estates of persons 
dying between the enactment of Laws of 1887, chapter 
713, and Laws of 1891, chapter 215. (3) Laws of 1890, 
chapter 553, which enlarges the amount of property 
capable of being owned by charitable and religious cor- 
porations, and which exempts the personal property of 
such corporations from general taxation and from the 
collateral inheritance tax, is a grant of corporate 
powers and privileges applicable solely to domestic 
corporations, and a foreign charitable corporation can- 
not claim exemption from the collateral inheritance 
tax by virtue of this statute. (4) Although the statute 
operates to exempt domestic corporations from the 
collateral inheritance tax, a foreign corporation of the 
same character is not exempt, in the abseuce of a 
statutory provision to that effect. (5) In theabsence ofa 
statute exempting foreign charitable corporations from 
the collateral inheritance tax, the courts cannot declare 
them exempt on the ground that gifts for the promotion 
of charity, education aud religion should be en- 
couraged, and should not be diminished by the exac- 
tions of the State. (6) Laws of 1877, chapter 376, con- 
ferring on a designated foreign charitable corporation 
a limited privilege of taking and holding personal 
property in the State, is an enabling statute merely, 
and does not make such corporation a domestic corpo- 
ration, so as to exempt it from the collateral inherit- 
ance tax. Jan. 17, 1893. Inve Prime’s Estate. Opin- 
ion by Andrews, C. J. 18 N. Y. Supp. 603, affirmed. 


STATUTE — CONSTRUCTION —DAY’S LABOR ON RAIL- 
ROADS.— Laws 1892, chapter 711, entitled ‘‘An act to 
provide for a limit of hours of service on railroads,” 
declares (section 1) that no railroad shall permit or re- 
quire train men who have worked twenty-four hours 
to again go on duty until they have had at least eight 
hours’ rest. Sections 2 and 3 declare that ten hours in 
twelve consecutive hours shall be aday’s labor, and 
that for every hour in excess of that time the employee 
shall receive proportionate compensation. Section 4 
makes the violation of any provision of the act a mis- 
demeanor. Held, that the penalty is only against the 
work mentioned in section 1. Jan. 17, 1893. People v. 
Phyfe. Opinion by Maynard, J. 


TOWNS — UNAUTHORIZED CONVEYANCE — RATIFICA- 
TION—QUIETING TITLE—REVIEW ON APPEAL.— (1) In 
an action to remove a cloud on a title, defendant may 
not object for the first time, on appeal, that the com- 
plaint was insufficient, or that the facts proved by 
plaintiff did not justify equitable relief. (2) In an ac- 
tion to cancel a void deed as constituting a cloud on 
plaintiff's title, though the findings are insufficient to 
uphold a judgment for plaintiff, such judgment will 
not be reversed if evidence can be found which would 
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justify the other findings necessary to uphold it. (3) 
D., as a trustee of plaintiff town, forged a resolution 
authorizing him to sell and convey town property, and 
he subsequently conveyed certain of plaintiff's lands to 
defendant, and received the purchase-money. Later 
trustees of plaintiff, seeing the resolution on record, 
and thinking it genuine, in a suit against D., claimed 
of him the proceeds of the sale, and recovered judg- 
ment against him for the amount thereof. The forgery 
was not known to these later trustees till after execu- 
tion on the judgment against D. was returned unsatis- 
fied, and after the recovery thereof no action was 
taken by plaintiff to enforce the judgment. Held, that 
the action against D. was not a ratification of the sale 
to defendant. 14.N. Y. Supp. 668, affirmed. (4) In an 
action to cancel such deed to defendant as constituting 
a cloud on plaintiffs title, a judgment for plaintiff 
should require it to assign its judgment against D. to 
defendant. Jan. 17, 1893. Trustees, etc., of Town of 
East Hampton v. Bowman. Opinion by Earl, J. 


TRUST — DISSOLUTION — OPPOSITION OF TRUSTEE.— 
(1) A court of equity has no power to compel a testa- 
mentary trustee to stipulate for the entry of a judg- 
ment declaring the will invalid, thus destroying the 
trusts created by it, when the design of the trusts has 
not been accomplished, and there is no insuperable ob- 
stacle in the way of its complete performance accord- 
ing to the intent of the testator, though the heirs-at- 
law and beneficiaries of the trust have agreed to its 
dissolution. (2) Under 4 Revised Statutes (8th ed.), 
page 2459, section 65, which declares that every sale, 
conveyance or other act of the trustee in contravention 
of the trust shall be absolutely void, he may refuse to 
consent to a judgment to destroy the trust. (3) Al- 
though one of the beneficiaries of the trust is an in- 
fant, whose estate will be endangered by litigation in- 
volving its validity, a court of equity may not compel 
the trustee to agree to dissolve the trust and secure a 
fund for the infant's benefit, where there are other 
beneficiaries for whose benefit the trustee also holds 
the estate. Jan. 17, 1893. Cuthbert v. Chauvet. Opin- 
ion by Maynard, J. 20 N. Y. Supp. 336, reversed. 


WAREHOUSEMAN— RECEIPT—TRANSFER—BONA FIDE 
HOLDER.— One who takes, as security for an existing 
debt and for future advances, negotiable receipts 
stated to be for goods in free warehouses, but which in 
fact are still in bond subject to the government tax, isa 
bona fide holder, and is not therefore chargeable with 
knowledge that the goods are still in bond, or with 
knowledge of any other equities between the original 
parties. Jan. 31, 1893. First Nat. Bank of Chicago v. 
Dean. Opinion by O’Brien, J. 


WILLS—DESCRIPTION OF DEVISEES—WIDOW AS HEIR 
AT LAW.—A widow is an “ heir-at-law.””) Murdock v. 
Ward, 67 N. Y. 387, followed. Jan. 31, 1893. Platt v. 
Mickle. Opinion by Gray, J. 18 N. Y. Supp. 408, af- 
firmed. 


ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 


CONTRACT — EMPLOYEE — BAR— RES JUDICATA. — 
The single question involved in this case is whether 
under such a contract as issetout in the declaration, 
the recovery of a judgment for one week’s salary, fol- 
lowed by a satisfaction of the judgment, is a bar to 
this suit for salary for subsequent weeks, no part of 
the salary now sued for having been due at the time 
of the institution of the suit in which the judgment 
was rendered. It was strenuously contended at the 
argument that the decisions in the cases of Keedy v. 
Long, 71 Md. 385, and Keedy v. Crane, id. 395, are de- 
cisive here. Inasmuch as the suit pleaded in bar was 
brought by Long on a quantum meruit, and the judg- 


ment thereon had been paid, the plaintiff had elected 
to pursue that remedy, which was founded on the as- 
sumption that the contract was rescinded, and she was 
therefore precluded from resorting afterward toa spe- 
ciai suit, which presumed the continuance of the con- 
tract. In the case now under consideration there is no 
such rescission of the contract, either express or im- 
plied. The suit before the justice of the peace was not 
brought on a quantum meruit. Nor did the act of the 
defendants, in dismissing the plaintiff, work a rescis- 
sion. To rescind a contractrequires the concurrence 
of both parties. Franklin y. Miller, 4 Ad. & E. 599, 
The refusal of a contractor to perform -his part of a 
contract is not sufficient to work such a result; though 
if he do so refuse, or render himself unable to per- 
form his part of the contract, the other contractor may, 
if he please, rescind, such act or refusal being equiva- 
lent to a consent to the rescission. 2 Smith Lead. Cas. 
(6th ed.), p. 37 (notes on Cutler and Powell and author- 
ities there cited). The cause of action filed with the 
justice of the peace, on which the judgment set out in 
the plea was obtained, was in this case for one week's 
pay ‘us cutler per written contract, week ending 16th 
April, 1892." The recovery therefore was under the 
contract, and assumed its continuance. In Keedy v. 
Long the suit pleaded in bar was founded upon the as- 
sumption that the contract was at an end, and for that 
reason the plaintiff could not maintain an action 
which rests upon an assumption exactly the contrary. 
In this case the plea set outa proceeding founded upon 
the ussumption of a continuance of the contract, and 
for this reason is not within the decision in Long's 
Case. Notwithstanding this however it is well-settled 
law that only one action can be maintained for the 
breach of an entire contract, and the judgment ob- 
tained in one suit may be pleaded in bar of any second 
proceeding; but ifan ‘‘agreement embraces a number 
of distinct subjects, which admits of being separately 
executed and closed, the general rule is that it shall be 
taken distributively, and each subject be considered as 
forming the matter of a separate agreement after it is 
closed.”’ Dugan v. Anderson, 36 Md. 585. Soin Keedy 
v. Long, supra, ‘‘ we are not to be understood as ques- 
tioning the well-settled law, that where the contract 
is divisible, a judgment recovered for the breach of one 
separate and independent provision does not bar a sub- 
sequent suit for adistinct breach of a different condi- 
tion.”” 71 Md. 394. Is the contract set out in the dec- 
laration a divisible one? In Keedy v. Long this question 
did not arise. With respect to installments of money due 
at successive days under the same contract, if the action 
be covenant or assumpsit, the action may be for each 
successive installment as it becomes due. Bendernagle 
v. Cocks, 19 Wend. 207; Badger v. Titcomb, 15 Pick. 
414. In Rodemer v. Hazlehurst, 9 Gill. 294, there was 
astipulation in the contract for graduating a section 
of a railroad for a monthly estimate by the defendant’s 
agents of the quantity and value of the work, four-fifths 
of which value were to be paid immediately, and it was 
held * that a separate aussumpsit arises, aud an action 
could be sustained at each of these monthly periods 
respectively,’’ etc. Seealso Secor v. Sturgis, 16 N. Y. 
548. Here the plaintiff bound himself to devote his 
time and attention to the business of the defendants, 
and as a compensation for his services he was to be 
paid $50 per week. The value of the services were 
definitely determined by the express terms of the con- 
tract, and were due and payable, not as an aliquot part 
of a year’s salary, but as compensation for one week’s 
work. In Dugan v. Anderson, supra, this court laid 
down a rule for determining in what cases the contract 
is entire or divisible when it stated that ‘courts 
must be guided by a respect to general convenience, 
and by the good sense and reasonableness of the partic- 





ular case.”’ Applying this rule, we think this contract 
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is a hiring by the week, and that each week’s work was 
to be paid as the party earned it, and that by another 
and independent stipulation it was further agreed that 
the contract should continue in force for one year; or, 
in other words, that the defendants would give the 
plaintiff work for a full year, and pay for it on the 
terms stated. ‘A several contract,” suys Judge Story, 
“is acontract the consideration of which is, by its 
terms, susceptible of apportionment on either side, so 
as tocorrespond to the unascertained consideration 
on the other side; asa contract to pay a persun the 
worth of his services so long as he will do certain 
work.” 1Story Cont. (ed. 1847), § 21; Perkins v. Hart, 
11 Wheat. 251. The contract being divisible, and the 
suit before the justice of the peace being founded 
upon a continuance of it, the full measure of damages 
the plaintiff was entitled to recover therein was the one 
week’s wages due atthe time it was brought. It is 
true, the plaintiff possibly could have brought an ac- 
tion for an entire breach of the contract, claiming that 
“the eventful non-performance may therefore, by an- 
ticipation, be treated as a cause of action.” This is 
what was attempted in Dugan v. Anderson, supra, un- 
der the authority of Hochster v. De la Tour, 20 Eng. 
Law & Kq. 157, but the court did not then find it nec- 
essary to determine that question, or he might have 
waited until all the installments were due, and in- 
cluded them ina single suit. But he was not bound 
to do either. He had the right to treat the contract 
as still subsisting, and could maintain an action for 
each installment as it felldue. It has been so held in 
the following cases: Isaacs v. Davies, 68 Ga. 169; Arm- 
field v. Nash, 31 Miss. 361; Colburn v. Woodworth, 31 
Barb. 381; Thompson v. Wood, 1 Hilt. 97; Fowler v. 
Armour, 24 Ala. 199. Md. Ct. App., Nov. 18, 1892. 
Olmstead vy. Bach. Opinion by Page, J. 


CONTRACT—RESCISSION.— Where plaintiff contracted 
to put in a windmill pump that would supply defend- 
ant’s stock with water, defendant can rescind if it 
proved insufficient for that purpose, though the season 
was unusually dry. In terms the obligations of the 
contract on plaintiff to supply water were abso- 
lute. We cannot alter the terms of the contract by as- 
suming that the plaintiff was to be absolved from com- 
plying with that part of his contract in case the season 
was unusually dry. Todo so would be to make a new 
contract to that extent forthe parties. The contract 
iscertain and plain. Under its terms plaintiff was to 
furnish agood supply of water for stock. He has 
failed todo so. If he obligated himself to do some- 
thing that might be difficult of performance, he did so 
at his peril, and cannot now complain. Lowa Sup. 
Ct., Feb. 1, 1893. Wernli v. Collins. Opinion by 
Kinne, J. 


TAXATION — LAKE TRANSPORTATION COMPANY — 
PRINCIPAL OFFICE—PLACE OF ASSESSMENT.—A steam- 
ship company owning and employing vessels in busi- 
ness on the lakes had an office outside of the city of 
Milwaukee, on which was a sign with its name thereon, 
and at which the annual election of officers was held. 
No other business was transacted at such office. The 
president and secretary of the company, as partners, 
did an insurance and transportation business in Mil- 
waukee. The company’s books wese kept at their of- 
fice, and through itall the business and financial af- 
fairs of the company were transacted. Held, that the 
principal office of the corporation was in the city of 
Milwaukee, and its property was properly assessed 
for taxation. The recent case of Detroit Transp. Co. 
v. Board of Assessors of Detroit (Mich.), 51 N.W. Rep. 
978, is strongly in point with this case. In that case the 


property assessed was vessel property in the business | 
In the articles of as- | 


of transportation on the lakes. 
sociation it was stated ** that the office for the transac- 








tion of the business of said corporation shall be in the 
township of Hamtramck, in the county of Wayne, and 
State of Michigan.’’ ‘The office in said township was 
at the residence of one Vorhees, a short distance out 
of the city of Detroit, and on one end of the stoop 
there was a small tin sign with the corporate name on 
it. No business was ever done there except the elec- 
tion of directors and officers, as in this case. After 
the enlargement of thecorporate limits of Detroit, so 
as to include the residence of Vorhees, the company 
amended its articles and moved its sign and office to 
the house of one David Whitney in said township; 
but nothing else was ever done there by the company 
except such elections may have been held there. All 
the officers and agents of the company resided and did 
business in the city of Detroit; and the books of the 
company were kept there, and it receives and pays out 
money there, and the general manager of the company 
has his office there. The Michigan statute provides 
that ‘‘ all corporate property shall be assessed to the 
corporation as to a natural person in the name of the 
corporation. The place where its principal office in 
this State is situated shall be deemed its residence.” 
That statute does not differ essentially from our own. 
The court held that the principal office of the company 
wis in the city of Detroit for the purpose of assess- 
ment of its property. In that case all the authorities 
cited by the plaintiff's counsel are reviewed and held 
inapplicable, except Union Steamboat Co. v. City of 
Buffalo, 82 N. Y. 351, and Pelton v. Transportation Co., 
37 Ohio St. 450. In Transportation Co. v. Scheu, 19 N.Y. 
408, and Starch Factory v. Dolloway, 21 id. 449, cited in 
respondent's brief, it was held that the articles of as- 
sociation fixing ‘‘ the principal office or place for trans- 
acting the financial concerns of the company” were 
according to the statute, and therefore conclusive. 
And so it may be said of the two above-excepted cases 
also. In the first of said cases the language in the ar- 
ticles of association is slightly different from the stat- 
ute, but the court held that it was not materially dif- 
ferent, and therefore conclusive. In the last of said 
excepted cases the articles were authorized by the stat- 
ute, and held conclusive of the question of the resi- 
dence of the company for the purpose of taxation. If 
the articles of association of this company had stated 
that its ‘* principal office or place of business’’ was at 
said house in the town of Lake,and the statute had 
provided that the articles should contain the principal 
office or place of business of the corporation, 1 am not 
prepared to intimate that it would be conclusive of 
the question, notwithstanding the above authorities. 
It would seem to give to a corporation the power to fix 
conclusively the place of its principal office or place of 
business falsely, to evade taxation in the place where 
its principal office or place of business actually and 
really is, when no other tax payer has such aright or 
power. The rule of taxation must be uniform in this 
State. But the question is not before us in this case, 
for our statute does not authorize the articles to con- 
tain the “ principal office” of the company, but only 
its “location.” That word is not the same in language 
or meaning as the words * principal office or place of 
business.”” If required to say what the word “loca- 
tion’’ here means, I would say it probably means that its 
name shall be localized, as in this case the ‘ Steamship 
Company ”’ is made wrongly, by its location, the “ Mil- 
waukee Steamship Company.” By its location it is not 
a Milwaukee company, and perhaps ought to be called, 
according to its articles, ‘‘Town of Lake Steamship 
Company.’’ The words of the statute, or their obvious 
equivalents, should be used in the articles, to have the 
effect to determine the place where the corporatioif is 
to be assessed on its property by force of the articles 
themselves against the real facts. There is nothing in 
this case to break the force of the overwhelming evi- 
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dence that the principal office and place of business of 
this corporation was within the third ward of the city 
of Milwaukee. Wis. Sup. Ct., Dec. 6,1891. Milwaukee 
Steamship Co. v. City of Milwaukee. Opinion by Or- 
ton, J. 


WILLS—PROVISION FOR CHILDREN—EXTRINSIC EVI- 
DENCE OF TESTATOR’S INTENTION.—Extrinsic proof is 
inadmissible to show that the provision of a will devis- 
ing all of testator’s property to his wife ‘‘and to her 
heirs forever”? was intended by testator as such a pro- 
vision for his children as would take the will out of 
the operation of the General Statutes, section 1465, 
which provides that a testator shall be deemed to die 
intestate as tosuch child or children, or in case of their 
death, descendants of such child or children, “ not 
named or provided for” in his will. All of the author- 
ities are agreed upon the proposition that the object of 
this and similar statutes is not to compel the testator 
to make any substantial provision for bis children, but 
is simply to provide against such children being disin- 
herited through inadvertence of the testator at the 
time he makes his will. Such being the object of our 
statute, it iscontended on the part of the respondent 
that the willcan be sustained if it is made clearly to 
appear to the court, either by the terms of the will 
itself, or by satisfactory proof outside of it, that the 
testator had in mind his children, and made his will 
with their interests in contemplation. Many statutes 
having the same common object as our own have been 
construed as thus contended for, and parol proof has 
been introduced in aid of wills made thereunder. See 
Wilson v. Fosket, 6 Mete. (Mass.) 400; Ramsdill v. 
Wentworth, 10] Mass. 125; Buckley v. Gerard, 125 id. 
8; Whittemore v. Russell, 80 Me. 297; Lorieux v. Kel- 
ler, 5 Towa, 196; Coulam vy. Doull, 133 U. S. 216. 
An examination of all these cases however will show 
that the statutes passed upon were unlike ours 
in terms, although the object to be accomplished was 
thesame. The positive provisions of our statute are 
that the children must be named or provided for in the 
will. Whatis meart by the term ‘provided for,’’ as 
so used? In our opinion, it refers to some beneficial 
legal provision, and we are unable to agree with the 
contention of the respondent that such children can be 
said to have been provided for by an absolute devise 
to another, evenalthough the testator thought that 
the interests of the children would be better subserved 
by such devise than by one directly to them. The words 
‘* provided for,’’ as used in said section, must be held 
to have a more definite meaning than that contended 
for by respondent, and we think that no will can be 
sustained upon the ground that provision had been 
made for the children, when the only attempt to pro- 
vide for them has been an absolute devise to a person 
other than said children. Nor can this will be sus- 
tained as against the appellants upon the ground that 
they are named in the will; in fact the respondent 
makes no contention upon this proposition. In the 
case at barthen the children are neither named nor 
provided for in the will, and under the express terms 
of our statutes we think it must be held ineffectual as 
tothem. This seems so clear from the terms of the 
statute that to hold otherwise would be to legislate ju- 
dicially. There seems to us very little occasion for the 
investigation of authorities to determine the construc- 
tion of a statute which is so clear as to construe itself. 
It however we investigate the question in the light of 
authorities, we shall come to the same conclusion as to 
the construction ofa statute worded like ours; for 
while it is true, as we have hereinbefore seen, that 
many statutes having a similar object have been so 
construed as to authorize extrinsic proof in aid of 
wills made thereunder, yet none of the statutes thus 
construed were like ours. In all of them there was 
some clause qualifying the absolute language contained 








in our statute, which in some measure authorized ju- 
dicial discretion in the construction thereof. Where 
the statutes have been left by the Legislature without 
such qualifying clauses, the same as ours has been, the 
holding of the court has been absolutely uniform that 
extrinsic proof could not be produced in aid of a will 
made thereunder. See Bradley v. Bradley, 24 Mo. 311; 
Pounds v. Dale, 48 id. 270; Chace v. Chace, 6 R. I. 407; 
Garraud’s Estate, 35 Cal. 336; Estate of Stevens, 83 id. 
322: Gage v. Gage, 29 N. H. 533; Graham v. Graham, 
23 W. Va. 36; Kean’s Lessee vy. Hoffecker, 2 Harr. 
(Del.) 103; Hockensmith v. Slusher, 26 Mo. 237; Ger- 
rish v. Gerrish, 8 Ore. 351; 2 Woerner Adm. 870, 871; 
Miller v. Travers, 8 Bing. 244: 1 Redf. Wills, 539, 540; 
Boman v. Boman, 49 Fed. Rep. 329. That the language 
of our statute, when taken alone, must be so construed 
is made more certain by an examination of the course 
of decision in the State of Massachusetts. The rulings 
of the courts of that State have been largely relied 
upon, and cited by all of the courts which have con- 
strued the statutes then before them to authorize such 
extrinsic proof, and upon the authority of the decis- 
ions of that State some of the courts have been dis- 
posed to allow such proof under statutes which hardly 
seem to have warranted such a construction. But 
that cases of this kind cannot aid respondent's conten- 
tion is shown by the fact that even the courts of Mas- 
sachusetts, when they had a statute substantially like 
ours before them for coustruction, held that such ex- 
trinsic proof could not be allowed; and it was only af- 
ter the Legislature of that State had changed the law 
by adding certain qualifying clauses to the absolute 
language before used, that the present rule of decision 
was established. Wash. Sup. Ct., Nev. 18, 1892. Bower 
v. Bower. Opinion by Hoyt, J. 


—— — 


STATE BAR ASSOCIATION. 


A MEETING of the committee appointed under a 
+X resolution of the State Bar Association at the 
annual meeting to consider the recommendations in 
Judge Parker’s address relative to amendments to the 
Code of Procedure and in the address of President 
Fiero, relative to law reporting, legislative counsel and 
the enactments of commou law in statutory form, was 
held at the rooms of the association in the Capitol on 
March 14th. 

The committee is composed of Messrs. Hornblower, 
Fish, Linson, Westbrook, Collin, Hiscock, Cooke, Moot 
and the president of the association. 

A discussion was had with reference to the several 
matters referred to the committee, to the effect that 
the substantial provisions of the plan for reporting the 
decisions of the court as recommended by the Bar 
Association at its last meeting and presented to the 
Legislature are likely to be carried out through the 
action of the publishers now controlling the official 
series of reports, Banks Brothers being the publishers 
of the Supreme Court reportsand James B. Lyon of 
the Court of Appeals reports and Miscellaneous re- 
ports; that it is contemplated by these publishers to 
issue a seriesin pamphlet form which shall include all 
the official reports in bound volumes at an annual sub- 
scription price of thirty dollars. 

The plan of the association in the bill provided fora 
counsel of law reporting to consist of the three report- 
ers, who should have the control and supervision of 
the publication, and should issue the reports in sub- 
stantially the form and manner now contemplated. 

A sub-committee, consisting of President Fiero, 
Judge Zerah S. Westbrook and Martin W. Cooke, was 
appointed to take charge of this matter in the interest 
of the association. 

It was further reported that as to the suggestions in 
the president’s address some special subject or sub- 
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jects should be taken up in such a way as to embody 
both the statutes and common law relating thereto, 
was at the request of the association being acted upon 
by the Commission of Statutory Revision so far that 
two or three subjects, probably real estate, domestic 
relations and wills, would be drafted so as to embody 
the present statutes and such rules of common law as 
related to them in order that the experiment might be 
fairly tried. When thus drafted, these statutes will be 
submitted to the Legislature, and if enacted, their 
operation will be carefully watched by those who favor 
as well as those who oppose the enactment of the com- 
mon law in statutory form. This experiment is based 
upon the action of the English Parliament referred to 
by President Fiero in his annual address, in enacting 
the law relating to “bills and notes” and ‘“ partner- 
ship.” Messrs. Collin, Linson and the President were 
appointed a sub-committee on this subject. 

The recommendations in Judge Parker's address, 
that the association should take action with reference 
to amendments to the Code, made for the purpose of 
accomplishing some specific purpose, were fully con- 
sidered. 

The fact was brought to the attention of the com- 
mittee that Secretary Proctor had to a considerable 
extent anticipated action in this regard by arranging 
for a file of the bills presented to the Legislature for 
the rooms of the association so that hereafter persons 
desiring to examine any bill pending before the Legis- 
lature will find it upon the files in the rooms of the 
association in the Capitol. Messrs. Moot, Fish, Horn- 
blower, Hiscock and the President were appointed a 
sub-committee to take further action with regard to 
this matter. 

The matter of legislative counsel was referred to the 
president as a committee of one to consult with the 
proper authorities. 

The committee adjourned subject to the call of the 
president of the association who is chairman of the 
committee. 

Much interest in the subjects discussed was mani- 
fested by the members of the committee, and a dis- 
position evinced to take energetic action to further the 
measures referred to it, many of which, as will be seen, 
have already, owing to the action of the association, 
progressed very favorably. 


—___>—_— 


CORRESPONDENCE. 


THE ANDRE MONUMENT. 
Editor of the Albany Law Journal: 

The Andre monument, so-called, is at Tappan, an 
old settlement about two miles west of the Hudson and 
twenty-four miles from Jersey City. Tarrytown is 
nearly opposite, alittle north of east, on the east bank 
of the river. The capture of Andre took place in Tar- 
rytown, and the place is marked by a monument, the 
several inscriptions on which celebrate the event and 
glorify the captors, but are in uo sense a tribute to 
Andre. At the time of the capture a great part of the 
American army was encamped at Tappan, and accord- 
ingly Major Andre was conducted thither to be tried 
by a Court of Inquiry composed of general officers, 
among whom were Major-Generals Greene, La Fayette 
and Baron Steuben. 

Several years ago the late Dean Stanley visited this 
country, and was fora time the guest of the late Cyrus 
W. Field. The Dean, having expressed his interest in 
the circumstances attending Andre’s death, Mr. Field 
brought him to Tappan, where the Dean saw the house 
in which the prisoner was confined, the church now 
standing upon the site of the former church in which 
the Court of Inquiry sat, and the hill where the execu- 
tion took place. At that time there was no way, ex- 








cept by tradition, to fix the exact spot where Andre 
washanged. He had been buried near by, but in 1831 
his remains had been taken to Westminster Abbey, 
and a boulder which marked the grave as late as 1850, 
when Mr. Lossing was there, had disappeared. Mr. 
Field conceived the idea of a monument, not in honor 
of Andre, the spy, but to perpetuate the memory of a 
great crisis in our history. The result was a huge plain 
block of granite, nearly cubical in form, standing six 
or eight feet high, possibly more. Dean Stanley pre- 
pared the inscriptions. I cannot give them from mem- 
ory, but they have been published, and can be found 
without going to Tappan. On one side was the well- 
known verse (®neidos Lib. I, 462): 

“Sunt lachryme rerum, et mentum mortalia tangunt.” 

This gives a fair idea of the tone of all the inscrip- 
tions. Ithink that on another side there was some- 
thing attributed to General Washington. 

Atall events, there was notbing offensive to Ameri- 
can sentiment, although some commiseration for 
Andre’s fate was suggested. This went no further 
however than the feeling expressed at the time 
of the trial, and afterward by La Fayette, Ham- 
ilton and General Washington himself. It is generally 
believed that the commander-in-chief avoided a per- 
sonalinterview with Andre, fearing possibly that his 
resolution might be shakeu, and he was not present at 
the execution. 

But the mere fact of putting up a monument was too 
much for some anonymous patriot, for two attempts 
were s00n made to destroy it by dynamite. The first 
explosion clipped off one of the lower corners, without 
seriously disturbing the block, but the second was 
more successful, and the monument was tumbled over 
on one of the sides. There it lay the last time I visited 
the place, and I am informed that it lies there still. 

There is room for two opinions as to the merits of 
Andre’s captors, notwithstanding your recent obiter. 
The member of Congress who opposed the increase of 
one of the pensions (Williams’) many years after the 
event, was no less a person than Major Tallmadge, in 
whose custody Andre was conducted from near Tarry- 
town to Tappan, and who was with the prisoner most 
of the time after his arrest. Andre declared emphat- 
ically that the men who stopped him gave every evi- 
dence of an intention to rob him, and the sworn testi- 
mony of these men corroborated this statement. Their 
patriotism was an eleventh-hour sentiment, if they 
had any, and Major Tallmadge took the position, in 
opposing the increase of pension, that they had been 
sufficiently rewarded. 

However opinions may differ as to this, it is difficult 
to see any reasonable ground of objection to the 
action of Mr. Field. He was a patriotic Ameri- 
can, but he was large-minded enough to think that one 
hundred years after Andre’s life had paid the penalty 
of his offense it was fitting to commemorate in endur- 
ing stone, not only the historic event, but also the no- 
ble emotion which Washington and La Fayette made 
no attempt to conceal, and which was quite compati- 
ble with a firm belief in the justice of the sentence. 

Yours truly, 
G. H. CRAWFORD. 

New York, 229 BROADWAY, March 2, 1893. 

[if this discussion goes on much longer we shall 
have to set up an historical department. We are 
glad to be put right in our history and geography, 
but we see no reason to bewail Andre or vilify his 
captors. In our opinion, Andre was at best a trivial 
and spoiled character, engaged in very disreputable 
and dirty business, who richly deserved his fate. 
There seems no good reason why Americans should 
profess sympathy with him or shed tears over him. 
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As for his captors,we read Judge Benson’s vindication 


many years ago, and thought it conclusive. Ample 
testimony was presented to Congress of their good 
standing. They were not common ‘‘ cow-boys” of 
the period. With deference to our correspondent, 
we dissent from his opinion that their sworn testi- 
mony shows that they intended to rob Andre, and 
his opinion that ‘‘ their patriotism was an eleventh- 
hour sentiment.” The brief and conclusive answer 
to this view is that they must well have known, on 
discovering their prisoner’s true character, that they 
could get a rich ransom by returning him to the 
royal army, and that their own party had nothing 
with which to pay them. We believe they deserve 
their monument at Tarrytown, and rejoice to learn 
that they have it. Now as our correspondent seems 
to be unusually well informed about the Tappan 
monument, perhaps he will explain to us the last 
sentence of the following quotation, from an article 
by Archdeacon Farrar, in Harper's Magazine, on 
‘‘America’s Share in Westminster Abbey: ” 

**Over Andre's tomb, fastened to the wall, is a wreath of 
autumn leaves brought by Dean Stanley from Tappan, and 
by him placed here. He also hung on the monument a little 
silver medal commemorative of Andre’s fate, which was 
given him by Mr. Field; but that was stolen within a year or 
two.” 

We would like to know who devised that medal 
and had it struck, and what its inscription was, and 
we hope we shall not be deemed meddlesome. The 
point of our criticism in this matter is this: Some 
Americans seems to have deemed it worth while to 
aid in perpetuating the memory of a worthless spy, 
who tried to ruin their country, but who received 
the most delicate treatment consistent with his po- 
sition, and are quite careless of the memory of our 
own countryman who met the like fate, after the 
most brutal abuse, only regretting that he “had 
only one life to lay down for his country.” We say, 
let the Andre monument continue to lie face down, 
and hurry up that memorial to Nathan Hale, in the 
city of New York, and God bless his memory! — 
Ep. Axs. L. J.] 


CODIFICATION IN WEST VIRGINIA. 


Editor of the Albany Law Journal: 

In the JOURNAL of March 4, page 162, [ find rather 
uncomplimentary allusion to the West Virginia Bar 
Association, together with a frank confession of most 
appalling ignorance on the part of your editor, who 
seems not to have known, until informed by the Amer- 
ican Law Review, that there is such a thing as a West 
Virginia Bar Association in existence. Being the of- 
fending member “ who facetiously moved,” ete., and 
having temporarily recovered from your deadly stab, I 
desire to make a dying declaration, and say that all 
facetious movements on my part, however inoppor- 
tune, were intended to dissipate the cloud of solem- 
nity under which the anti-codification resolution was 
passed. 

But [lift my hands in horrorat your nihilistic attack 
upon that bulwark of the common law, the West Vir- 
ginia Supreme Court of Appeals, whom you charge 
with hurling dictionaries and Bibles at the heads of 
the unhappy West Virginia bar, as Moses hurled 
down his tables of stone at Sinai. 

Seriously, there are lawyers and judges in the Uni- 
ted States, outside of the “ great State of New York”’ 





(that is the way it is thundered at us in the National 
conventions), and there are opinions of our Court of 
Appeals which are authority outside of the State of 
West Virginia. I might cite the authority of Judge 
Green upon. the question of Exemplary Damages, 
which is conceded to be the fullest and completest ex- 
position of the law upon that subject to be found any 
where. So alittle discrimination might be observed 
in criticising the opinions of our court of highest re- 
sort, or exceptions might be taken which would prove 
fatai to the case. 

As to codification, it is not popular with our bar, but 
perbaps it has not been sufficiently studied. 

Yours, 


New MARTINSVILLE, W. VA., March 6, 1893. 


[That is all right. We don’t mind a little thing 
like that, We rather like it. We are like Charles 
O’Conor, who said at Nantucket, that being out of 
practice, he was ‘‘spoiling fora fight.” But let not 
our friend plume himself too much on Judge Green 
in respect to Exemplary Damages. One of the New 
Hampshire judges — Judge Foster, in Fay v. Par- 
ker, 53 N. H. 342; 8. C., 16 Am. Rep. 270 — said 
the last word, and all the words that could then be 
said, on that topic, to the extent of a cyclopzedia. 
And our brother should remember that the Legisla- 
ture of that State had to enjoin the judges by statute 
from writing such long books. — Ep. Aus. L. J.] 


———__._______. 


NEW BOOKS AND NEW EDITIONS. 





CHANEY’S NEBRASKA DIGEST. 

Mr. George R. Chaney has prepared a digest of the 
decisions of the Supreme Court of Nebraska, with ref 
erences to the North-western Reporter. It is published 
by the State Journal Company of Lincoln, Neb. It is 
a double-columned volume of six hundred and fifty 
pages. It is impossible for any one but a Nebraska 
lawyer to pronounce a critical opinion upon its merits, 
but so far as we can judge it is well executed. It isa 
disputable matter of course, but we prefer putting all 
criminal law under that head, instead of under the 
heads of the different crimes, as here, and the putting 
all the cases relating to negotiable instruments under 
that head, instead of under the heads of bills of ex- 
change, promissory notes, etc. Mr. Chaney’s work of 
course is indispensable to the legal profession in his 
State. 

FItMAN'S COLORADO PRACTICE. 

Mr. John C. Fitman has prepared this manual, which 
is published by Myers & Co., of Chicago. The book 
covers some four hundred pages and has forms. It ap- 
pears well adapted to its local purpose. 





TABER ON ILLINOIS ASSIGNMENT LAw. 

Mr. Sidney Richmond Taber offers « manual of one 
hundred pages, setting forth the prevailing law of Illi- 
nois concerning assignments for the benefit of credit- 
ors, with a collation of all the Appellate and Supreme 
Court decisions thereon. Published by Myers & Co., 
of Chicago. 

Fincn’s INSURANCE DIGEST FOR 1892. 

A digest of all insurance decisions in the Superior 
Courts of this country for the year ending October 31, 
1892, in the compass of two hundred and fifty pages, by 
Mr. John A. Finch, of Indianapolis. Published by 
Bowen-Merrill Co. of that city. Convenient and use- 
ful for insurance lawyers. 
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CURRENT TOPICS. 





BILL now pending in the Senate proposes to 
[ provide, by an amendment to section 1908 of 
the Code of Procedure, in substance, that in any ac- 
tion for libel in a newspaper, ‘‘the plaintiff shall 
prove upon the trial either malice in fact, or that the 
defendant, after having been requested by him in 
writing to retract,”’ has failed to do so within a rea- 
sonable time, or only actual damages shall be 
awarded. The objections to thisare: first, it is class 
legislation, providing a different rule for newspaper 
libels from that prevailing in respect to other libels; 
second, it proposes to make it less dangerous to 
utter a newspaper libel than an oral slander, although 
the former is infinitely the more dangerous and 
damaging; third, it proposes to reverse the pre- 
vailing and ordinary rule as to the burden of proof, 
laying it on the plaintiff to prove what is always 
difficult, frequently impossible, and taking it off 
from him to whom it is easy to prove the absence 
of malice. One principal reason for this amend- 
ment, alleged by the newspaper people, is that it is 
almost always impossible to verify telegraphic re- 
ports without losing the benefit of their publication 
by delay. The answer is that in such cases the news- 
paper man should take his risks; it is of no interest 
to the community to have false reports, however 
prompt, and if they make haste to publish such re- 
ports unverified, they should not be absolved from 
the consequences. They also urge that in no other 
class of cases is malice presumed. The answer is 
that in no other class of cases is it impossible to 
prove actual malice, and therefore it is fair to hold 
them to the prima facie appearance. Malice need 
not be proved in murder, but the offender is pre- 
sumed to intend what his act indicates. Again, 
what is meant by ‘‘ malice in fact?” If this means 
personal ill will, then the provision is impolitic, be- 
cause the injury is the same whether the publication 
was instigated by personal ill will or with indiffer- 
ence. The newspaper people also urge that the 
doctrine of exemplary damages is unwise. It has 
been so held in some States, but the law is too firmly 
fixed in our jurisprudence to be changed for the 
benefit of only one class of citizens. It is also urged 
that the present law is hard on reputable newspaper 
proprietors. Certainly no harder than on disreput- 
able newspaper proprietors, and laws must always 
be fitted to the worst cases. It is no less damaging 
for an innocent citizen to be libelled by a respect- 
able newspaper than by a disreputable one; indeed, 
it is more damaging. The druggist’s is a highly 
respectable and necessary calling, but if the druggist 
carelessly compounds a prescription, to the injury 
of the purchaser, he is held responsible, although he 
had no malicious intent. In one word: if a news- 
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paper circulates injurious falsehoods about a citizen, 
without taking the time and trouble to make itself 
reasonably sure that they are true, it should be held 
to the rule of responsibility which would be applied 
to the editor ifshe were sued for slander in orally 
uttering the same. 


As may have been remarked before in this journal, 
when a lawyer condescends to write a book outside 
the law, and sends it to us, he deserves and shall have 
a notice in bourgeois, rather than be relegated to 
the minion rear columns. This distinction is now 
to be conferred on Mr. Paul Siegvolk, alias Mr. 
Albert Matthews, of New York, who comes to our 
table ina pretty little volume, from Putnams’ press, 
entitled, ‘‘ Ruminations — the Ideal American Lady, 
and other Essays.” We had avery agreeable and 
similar visit from this gentleman a good many years 
ago in ‘‘ A Bundle of Papers.” The first eighty-five 
pages are ‘‘Concerning Women,” and of these the 
first thirty are covered in the attempt to present the 
author's ‘‘Ideal American Lady.” So exacting and 
difficult is our author in this matter that the result 
is ethereal, supernal, evanescent and altogether im- 
possible. Such a monster of goodness, etc., never 
was. Before we completed the reading of the first 
thirty pages, we felt that he could not possibly 
keep up the strain and that there must be a reaction, 
and were ready to wager odds that before he got 
through with women he would be ready to deny 
them their obvious and common rights. We are 
always suspicious of these excessively polite persons, 
In the crowded street car it is generally the tired 
mechanic with a tin pail and a slouched hat who 
rises to give a woman his seat, and not the well- 
dressed gentleman with a dapper cane and a silk 
hat. And right we were. For what is Mr. Mat- 
thews, having depicted his ideal, ready to do for 
her? Alas! nothing, but anxious on the contrary to 
take away her present privileges. The smiling ideal- 
ist of the first thirty pages becomes a frowning realist 
in the last fifty. Woman becomes positively puerile 
—a child, he says; he regrets that husbands have 
consented to come down from the headship of the 
house, to relinquish their control of their persons, 
their power to confiscate their estates and rob them 
of their children, and of course he denies them any 
fitness to vote, and puts them in so many words on a 
par with idiots, lunatics and infants. He denies 
the suffrage to women although their estates are 
taxed — taxation is not ground for the privilege of 
voting, for if it were, ‘‘ corporations, trustees, guar- 
dians, executors, infants and lunatics ” should vote! 
It is a sufficient answer to this to say that the first 
could not possibly vote, the next three do not own 
the property taxed, and the last two are not of suffi- 
cient mental capacity. But pray how does our re- 
pentant idealist reconcile this theory (on page 83) 
with his theory (on page 54) that ‘‘in a perfect com- 
munity ” men who own no property, ‘‘ ought to be 
excluded ” from voting? A more amusing ground 
which he assigns for denying women this privilege 
is their lack of physical strength — naughty men 





222 


THE ALBANY LAW JOURNAL. 





would keep them away from the polls! This would 
be a reason for denying the privilege to many men. 
But he argues also that voting would “ coarsen” 
women, and if so, perhaps they would acquire 
strength enough to hold theirownin acrowd. Even 
now some coarse persons allege that average wives 
can make their way to their husbands’ polls! It is 
evident that women will not like these first eighty- 
five pages. They would better skip them. She 
would indeed be too good for earth who could sub- 
mit to all the tyrannies and outrages the abolition 
of which this gallant gentleman laments, and still 
come up to his ‘‘ideal.”’ Our brother may rest as- 
sured that there will be no step backward in this 
matter, any more than in codification (which he also 
abhors), and that the one-half the human race who 
now cannot vote will at some time be allowed to 
vote if they desire. But that time is probably so 
far distant that our brother’s gentle ghost will then 
be so busy in its search through heaven for the 
‘* ideal lady,” that the news of the untoward event 
will vex it not. As for the rest of the book, it is 
pleasant and not unprofitable, albeit not profound—a 
series of thoughts and advice and maxims,concerning 
men, morals and manners, the result of experience 
and shrewd observation—a collection which reminds 
us of Marcus Aurelius, Cicero, Rochefoucauld, Sir 
John Lubbock, Sir Arthur Helps, Samuel Stiles and 
Josiah G. Holland by turns, but all expressed in an 
exceedingly pure and agreeable style. There is just 
one touch of imagination which is worth all the 
rest, and that is ‘‘ A Painter’s Tale,” avery ingenious 
and admirable essay to emphasize the debasing in- 
fluence of avarice. The funniest passage —and there 
is not a great deal of fun in the volume —is ‘*The 
Widow,” which we advise every woman to skip. 


It seems that the French have a provision fora 
thirteenth juryman, a sort of ‘‘ under-study,” to take 
the place of any one who may be taken sick or in- 
sane on the trial. According to an English law 
journal, ‘‘ the court has power to order thirteen 
jurymen to be sworn in, whenever it is considered 
that a case will last over the day. The reason is 
plain. If none of the jury are taken ill, the twelve 
give their decision, and the thirteenth man takes no 
part; but the thirteenth man, having heard all the 
evidence, is always ready to take his part in case 
one of his brethren should be unable to attend 
through illness. There is an understanding every- 
where but in the law: our law would lose its chief 
characteristic if it were not happy-go-lucky.” This 
seems not an unwise precaution. 

A bill is pending in the Legislature of this State 
providing for compensation of counsel assigned to 
defend poor criminals, The Sun thus expresses the 
obvious objections: 

** Now (lawyers) act from charitable motives or from 
a sense of professional honor and duty growing out of 
the long-established practice in such cases. We are as- 
sured that in the rural counties throughout the State, 
at all events, competent counsel are always found will- 
ing to represent poor prisoners when assigned to do so 





by the court. * * * If the law were to be changed 
so as to make it certain that some compensation would 
be awarded in the case of every poor prisoner to whom 
counsel was assigned, we fear that a class of attorneys 
would soon come into existence who would haunt the 
criminal court solely for the purpose of being assigned 
to such cases. The prisoners would not be defended 
one whit better or more ably than they are now. The bar 
would lose the benefit of the honorable tradition under 
which its members are bound to protect the rights of 
poor prisoners without pay. And, finally, the people 
would have to bear no inconsiderable burden by way 
of additional taxation in order to pay these counsel 
fees which would become a public charge.” 

We see no objection to the measure if compensa- 
tion were to be granted only on the certificate of the 
court. Our judges ought to be trusted to assign 
worthy counsel and to certify for compensation only 
in proper cases. 


There is a sharp contest between Buffalo, N. Y., 
and Newark, N. J., for the dishonor of having the 
proposed prize-fight between two ruffians, one of 
whom has just finished a term of imprisonment for 
wantonly beating a weak old man, and the other of 
whom is still more blamable, because he has brains 
enough to make an honest and honorable living. By 
all means let Newark have it. Such debasing shows 
can bring no permanent material good to any town, 
and only pander to a vicious taste and a brutal pro- 
pensity. They are clearly against the law of this 
State, and if the police authorities do their clear 
duty, such a contest will be broken up even at the 
moment of beginning, and all the money invested 
by spectators will be lost. The spectators could 
not lawfully get their money back. In pari delicto. 
Such enterprises do not “boom” a town. They 
only serve to collect a crowd of disreputable and 
dangerous people, and bring an unsavory reputation 
on the town. It would seem that even sporting 
people would open their eyes to the possibilities, 
when they hear how the latest ‘‘ champion” carried 
away (?) $40,000 from New Orleans, for nine minutes’ 
work, and left the club to put their hands deep in 
their pockets. The most disgusting barbarism of 
the century, next to lynching, is prize-fighting. 


The reviewer of a law book is not presumed to 
have read it through, but it is well for him to read 
it sufficiently to discriminate between the author's 


own opinions and those which he quotes. The fail- 
ure to do this is apt to lead to ludicrous results, as 
in a review, in the current number of the Columbia 
Law Times,of Browne’s Parol Evidence. The writer 
roundly abuses the author of that work for holding an 
opinion which he does not profess to hold, but which 
is quoted from the editorial pages of and attributed 
to the American Law Review. To add to the ludicrous- 
ness of the situation, that last-named review is con- 
ducted by a gentleman of high reputation, whom 
the college reviewer praises by name in another para- 
graph of the same notice! And to cap the climax, 
the abuse is based on Mr. Browne’s imputed want 
of respect for the judiciary, and the gentleman who 
really wrote, or at least published the obnoxious 
sentiments, is himself a judge! And then to add the 
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last brick to the climax-cap, the author,in a foot-note 
to the passage in question,a few lines below the point at 
which the critic stops in his quotations, says: “ This is 
perilously near Mr. Travis’ robust style of criticism !”’ 
Can the force of recklessness or malice further go? 
It is well for reviewers to keep in mind Davy Crock- 
ett’s motto, ‘‘ be sure you’re right, then go ahead.” 
The value of this reviewer’s opinion on a work on 
parol evidence may be measured by the fact that he 
deems the question of the admissibility of evidence 
of an oral communication transmitted by telephone 
to be a question of the admissibility of parol evi- 
dence in respect to a written instrument! 


—_————__¢@-—____— 


NOTES OF CASES. 





N Winter v. Federal St. & P. V. Pass. Ry. Co., 
Supreme Court of Pennsylvania, January 30, 
1893, it was held that where one, after dark, ob- 
structs an electric street-car track with his team 
while unloading his wagon, he is guilty of such 
negligence as will bar an action for the injuries to 
the team from a car, though it was more convenient 
to unload the wagon in that position than in any 
other. The court said: “ Now that rapid transit is 
recognized and demanded as essential to the pros- 
perity of, and the transaction of business in, our 
large cities, the use of the streets for individual con- 
venience is necessarily qualified so as to make such 
transit possible, and to minimize its dangers. The 
substitution of cable and electric cars for the horse 
car and the omnibus is a change which renders im- 
practicable and dangerous certain uses of the streets 
which were once permissible, and comparatively 
safe. It introduces new conditions, the non-observ- 
ance of which constitutes negligence. Itis the duty 
of property-owners on streets occupied by cable and 
electric lines of railway, and of persons crossing or 
driving upon such streets, to recognize and conform 
to these conditions. The risk of a crossing or pos- 
session of the tracks of a railway operated by horse 
power is not to be compared with the peril involved 
in a crossing or occupancy of the tracks of a steam, 
cable or electric railway. The conditions are nota- 
ble, unlike, in the size, weight and speed of the 
cars, and in the power by which they are moved. 
It is not clear, from the evidence in the case, that 
the appellee gave proper notice to the company of 
the presence of his horses on its road; that the com- 
pany was in any default in respect of the discovery 
of the obstruction, and the subsequent control of 
its cars, or that the horses died in September from 
any injuries received on the railroad in April. But 
we need not discuss these matters now, as we are of 
opinion that the appellee’s contributory negligence 
called for an affirmance of the appellant’s point, 
and is a sufficient answer to his claim.” 
In re Kinike’s Estate, Appeal of Lancaster Trust 
Co., Supreme Court of Pennsylvania, January 30, 
1893, testatrix provided that as to the residue of 


her estate, ‘‘I direct my said executors, hereafter 
named, to distribute the same among such charitable 
institutions as they in their discretion deem proper.” 
Held, valid. The court said: “The question is at- 
tended with no difficulty. So long as the gift is to 
a charitable use, the discretion reposed in the 
trustee may be coextensive with the disposing power 
of the donor himself. This is subject to the quali- 
fication that the discretion must be restricted to a 
purpose which is ‘ charitable’ in the technical mean- 
ing of the word. If it can by any possibility be 
exercised outside of the limits of that definition, it 
is invalid. A gift toa trustee, to be applied by him 
to such benevolent purposes as he may see fit, would 
seem to offend against this rule, because many pur- 
poses may be ‘benevolent’ without being in the 
legal sense ‘charitable.’ Asa matter of pure benev- 
olence, the trustee may use the fund to pay the debts 
of a poor relation as readily as to found a hospital; 
and any gift which would permit this latitude of 
disposal might justly be held void for uncertainty. 
In Morice v. Bishop of Durham, 9 Ves, 399, the be- 
quest was for such objects of benevolence and 
liberality as the trustee in his discretion should 
most approve, and it is held that it could not be 
supported as a charitable legacy. Gibson, C. J., 
however in commenting upon that case, declared 
that such a gift would probably be upheld in Penn- 
sylvania (Witman v. Ler, 17 Serg. & R. 88); his 
position being that the English case was determined 
under the statute of 43 Elizabeth, chapter 4, which 
is not in force here. So the statute is not in force 
in Connecticut; yet in Adye v. Smith, 44 Conn. 60; 
S. C., 26 Am. Rep. 424, a residuary gift to a trustee 
‘to dispose of such remainder for any and all benev- 
olent purposes that he may see fit’ was held to be 
void. Be this as it may, the present gift is not 
within the exception; it expressly restrains the 
volition of the trustee to charitable institutions, 
The cases show that gifts accompanied with similar 
powers of selection have scarcely been questioned. 
In Waldo v. Caley, 16 Ves. 206, the tenant for life 
was directed to apply a moiety of the income in 
promoting charitable purposes, as well of a public 
as a private nature, as the trustee should judge most 
worthy and deserving; and the lord chancellor de- 
cided that the discretion in the trustee was so abso- 
lute that the case was not one in which a scheme of 
distribution could be laid before a master. In 
Chapman v. Brown, 6 Ves. 404, the master of the 
rolls said that, ‘standing by itself, a bequest of a 
residue to be employed in such charitable purposes 
as the executors should think proper is a good be-~ 
quest.’ In that instance the gift was held invalid, 
because it was of part only of a residue, and it was 
impossible to ascertain what part would be appli- 
cable. The decisions are summed up in the rule 
which was thus expressed by Strong, J., in Mission- 
ary Society's Appeal, 30 Penn. St. 435: ‘In the case 
of a will making a charitable bequest, it is imma- 
terial how vague, indefinite and uncertain the ob- 





jects of the testator’s bounty may be, provided there 
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is a discretionary power vested in some one over its 
application to those objects.’ The exceptions are 
dismissed.” 

In Wolf v. Arthur, Supreme Court of North Caro- 
lina, February 9, 1893, it was held that on an issue 
as to whether or not a person executed a deed in 
good faith, a question asked of a witness who was 
a party to such deed if the trade between himself 
and such person was a bona fide transaction is in- 
competent, as calling for an opinion of the witness, 
and not for facts, and as calling for a conclusion of 
law. The court said: ‘‘No question is competent 
which puts the witness, in giving an answer to it, 
in the place of the jury, and substitutes his opinion 
for theirs, or offers his opinion for their adoption, 
upon a matter involved in the issues, or upon some 
question of fact to be passed upon by them pre- 
liminary to a finding upon anissue, Best Ev., § 512. 
The inquiry to which the attention of the jury was 





being directed was whether a deed was executed in | 


good faith by Arthur, the defendant, to the witness 
and one Allison, or with intent to hinder, delay or 
defraud his creditors. As to a question of fact, the 
intent of Arthur was actually known only by him- 
self, and the jury could not form an opinion as to 
his bona jides, except upon his direct denial or ad- 
mission, or upon circumstances related by other wit- 
nesses tending to show his intent. The witness 
Collins was competent to show his own good faith, 
and to negative the expression to himself of a pur- 
pose, on the part of Arthur, to defraud his cred- 
itors, or to prove any circumstance calculated to 
throw light upon the intent of Arthur. When how- 
ever the question was so framed that Collins was 


left at liberty to declare that Arthur acted in good | 


faith, he stated — what he could not know — what 
must have been his opinion either as a fact, or upon 
the law arising on the facts. The presiding judge 
would not have been warranted in stating to the 
jury what his conclusions of law and fact were, and 
the witness could not be permitted to give his 
opinion as to the existence or absence of a fraudulent 
purpose, which opinion must have been founded 
upon the testimony of other witnesses, or his own 
knowledge of circumstances which he was at liberty, 
in response to proper questions, to impart to the 
jury. Of course he could not be allowed, in the 
face of objection, first to usurp the province of the 
jury, and find the facts, and then the office of the 
judge, and give an opinion upon the law arising on 
his own findings.” 
denancnesiiesiamtiads 


LOTTERIES — WHAT ARE — POST-OFFICE — 
MAILING LOTTERY CIRCULARS. 


UNITED STATES SUPREME COURT, JAN. 30, 1893. 


HORNER V. UNITED STATES.* 


On February 11, 1864, the Austrian government, to raise a loan 
of 40,000,000 florins, issued bonds, each of which was for 100 
florins, and bore upon its face the number of the series to 


*13 Sup. Ct. Rep. 409. 











which it belonged, and its number in that series. The date 
of payment was to be determined by drawings, whereby 
it was determined which series was to be redeemed, and 
the amount to be paid for each bond. For the first ten 
years there were to be five drawings a year; for the next 
ten years four drawings a year; forthe third ten years, 
three drawings a year; and thereafter, up to and includ- 
ing the fifty-fifth year, there were to be two drawings a 
year, at the end of which time all the bonds were to be 
paid. Under this plan, the smallest amount to be paid 
for any bond thus selected for redemption during the first 
year was 135 guiden, during the second year 140 gulden, 
during the third year 145 gulden, and so on, increasing 5 
gulden each year until the amount reached 200 gulden, 
which amount then remained stationary until all were re- 
deemed. In addition to this there were certain bonds to 
be paidin each year for which large sams were to be 
given, ranging from 250,000 gulden to 400 gulden, and these 
bonds were also to be determined by chance at the draw- 
ings. Held, that the scheme of these bounds is an “ enter- 
prise offering prizes dependent upon lot or change,’ and 
was in the nature of “ a lottery,”’ or so-called “* gift con- 
cert,’’ within the meaning of the Revised Statutes, section 
3894, as amended by the act of September 19, 1890 (26 Stat. 
465), and that a person who sends through the mails a cir- 
cular containing an announcement of the bonds redeemed 
at a certain drawing, and a notification of the time of sub- 
sequent drawings, is guilty of a violation of that act. 


N a certificate from the United States Circuit Court 

of Appeais for the second circuit. 

Indictment of Edward H. Horner for sending 
through the mailsa circular containing a list of prizes 
awarded at the drawing ofa lottery in violation of the 
Revised Statutes, section 3894, as amended by the act of 
September 19, 1890. 26 Stat. 465. After his arrest upon 
the charge, defendant sued out a writ of habeas corpus 
from the Circuit Court of the southern district of 
New York, but after a hearing the writ was dismissed 
and the prisoner remanded to the custody of the mar- 
shal. From this order an appeal was taken to the Su- 
preme Court, where the judgment was affirmed. See 
143 U. S. 570. Subsequently defendant was tried and 
convicted under the indictment, and from the judg- 
ment of conviction he sued out a writ of error from the 
Cireuit Court of Appeals, by which court the ques- 
tions involved were certified to this court. 


Alfred Taylor, F. S. Parker and Herman Aaron, for 
plaintiff in error. 


Assistunt Attorney-General Maury, for the United 
States. 


BLATCHFORD, J. This isan indictment found May 
16, 1892, in the Cireuit Court of the United States for 
the southern district of New York, founded on section 
3894 of the Revised Statutes, as amended by the act of 
September 19, 1890, chapter 908. 26 Stat. 465. The sec- 
tion, as so amended, reads as follows: ‘‘ No letter, pos- 
tal card or circular concerning any lottery, so-called 
‘ gift concert’ or other similar enterprise offering prizes 
dependent upon lot or chance, or concerning schemes 
devised for the purpose of obtaining money or prop- 
erty under false pretenses, and no list of the drawings 
atany lottery or similar scheme, and no lottery ticket 
or part thereof, and no check, draft, bill, money, pos- 
tal note, or money order for the purchase of any 
ticket, tickets or parts thereof, or of any share or of 
any chancein any such lottery or gift enterprise, shall 
be carried in the-mail, or delivered at or through any 
post-office or branch thereof, or by any letter carrier; 
nor shall any newspaper, circular, pamphlet or publi- 
cation of any kind containing an advertisement of any 
lottery or gift enterprise of any kind offering prizes 
dependent upon lot or chance, or containing any list 
of prizes awarded at the drawings of any such lottery 
or gift enterprise, whether said list is of any part or of 
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all of the drawing, be carried in the mail or delivered 
by any postmaster or lettercarrier. Any person who 
shall knowingly deposit or cause to be deposited, or 
who shall knowingly send or cause to be sent, any thing 
to be conveyed or delivered by mail in violation of 
this section, or who shall knowingly cause to be deliv- 
ered by mail any thing herein forbidden to be carried 
by mail, shall be deemed guilty of a misdemeanor, and 
on conviction shall be punished by a fine of not more 
than five hundred dollars, or by imprisonment for not 
more than one year, or by both such fine and impris- 
onment, for each offense. Any person violating any of 
the provisions of this section may be proceeded against 
by information or indictment, and tried and punished, 
either in the district at which the unlawful publica- 
tion was mailed, or to which it is carricd by mail for 
delivery according to the direction thereon, or at which 
it is caused to be delivered by mail to the person to 
whom it is addressed.’’ 

Section 3894, as originally enacted in 1874, was an 
embodiment of section 149 of the act of June 8, 1872, 
chapter 335 (17 Stat. 302), and reads as follows: 

“ Section 3894. Noletter or circular concerning ille- 
gal lotteries, so-called ‘gift concerts’ or other similar 
enterprises, offering prizes, or concerning schemes de- 
vised and intended to deceive and defraud the public 
for the purpose of obtaining money under false pre- 
tenses, shall be carried in the mail. Any person who 
shall knowingly deposit or send any thing to be con- 
veyed by mail in violation of this section shall be pun- 
ishable by a fine of not more than five hundred dollars 
nor less than one hundred dollars, with costs of prose- 
cution.”’ 

By the act of July 12, 1876, chapter 186, section 2 (19 
Stat. 90), section 3894 wus amended by striking out the 
word * illegal.”’ 

The present indictment contains two counts. The 
first count alleges that Edward H. Horner, on Decem- 
ver 29, 1891, did unlawfully and knowingly cause to be 
deposited in the post-office at the city of New York, 
in the southern district of New York, a certain circu- 
lar to be conveyed and delivered by mail, ‘ which said 
circular, in the contents thereof, hereinafter set forth, 
concerned a lottery, and which was then and there ad- 
dressed to Joseph Ehrman, 70 Dearborn street, Chi- 
cago, Illinois, and was inclosed in an envelope, with 
postage thereon prepaid, and carried by mail, and 
which said circular contained, among other things, the 
following, to-wit,’’ as is set forth in the margin, with 
the rest of said count.* The second count contains the 





same language as the first count, except that it alleges 
that Horner deposited the circular in the post-office. 

The defendant pleaded not guilty, was tried, con- 
victed of the charges contained in the indictment, and 
sentenced on May 24, 1892, to pay a fine of $100. A bill 
of exceptions was made, which states that it was ad- 
mitted on the record, by the counsel for both parties, 
that the bond in question in the case represented 100 
florins, and was one of aseries of bonds aggregating 
40,000,000 gulden state loan, and that the bonds, of 
which the one offered in evidence was one, all repre- 
sented loans made to the Empire of Austria, and were 
issued for the purpose of raising revenue for the gov- 
ernment, in order to defray governmental expenses 
and carry ou general state affairs. 

After the prosecution had rested, the counsel for the 
defendant. moved the court to direct the jury to ac- 
quit, on the following grounds: (1) The defendant is 
not shown by the evidence to have committed any of- 
fense against any statute law of the United States or 
against the common law. (2) The circular, with caus- 
ing the mailing whereof the defendant is charged in 
this prosecution, is not a matter prohibited under sec- 
tion 3894 of the Revised Statutes. (3) Said circular 
does not concern or relate to a lottery, so-called “ gift 
concert,” or similar enterprise offering prizes depend- 
ing upon lot or chance, or concerning schemes devised 
for obtaining money or property under false pretenses, 
nor does the same concern or relate toa lottery or sim- 
ilar scheme, or « lottery ticket, or part thereof. (4) 
That the bond or bonds meutioned in said circular 
which have been proved herein are not a lottery, so- 
oalled “gift concert’’ or similar enterprise offering 
prizes depending upon lot or chance, or concerning 
schemes devised for the purpose of obtaining money 
or property under false pretenses, nor are the same a 
lottery or, similar scheme, or lottery ticket, or part 
thereof. (5) That the bond or bonds mentioned in the 
indictment, and proved upon the trial herein, are gov- 
ernment bonds issued by the Empire of Austria, and 
not within the language, meaning or purview of the 
statute for any violation of which the said Edward H. 
Florner, the defendant, has been charged herein. The 
counsel for the defendant also moved that the prose- 
cution be dismissed on the same grounds severally as 
above enumerated. Thecourt denied each of those 
motions, and the counsel for the defendant took, and 
was duly allowed, exceptions to such denial. 

On the I4th of July, 1892, a writ of error from the 
United States Circuit Court of Appeals for the second 





‘ * Banking House of E. H. Horner, No. 88 Wall Street. 
“New York, December 27, 1890. 
“110th redemption, December 1, 1890, at Wien. The follow- 
ing 26 series were called in: 
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‘““All other bonds contained in the above twenty-six series, 
not specially mentioned therein, are redeemed with fl. 200. 


‘* Payment on and after March 1, 1891. 

“The next report of redemption will be published in the 
second half of the month of January, 1891. 

“Customers who have been notified by special letter of the 
redemption of their bonds can cash the respective amounts at 
my Office.” 

That the said words and figures of the said circular relate to 
and concern certain so-called bonds issued by the empire of 
Austria, and state on which of said so-called bonds payments 
were to be made, and the amount thereof, a translation of 
the face of one of such bonds, so called, being as follows, to- 
wit: 


“Series 921. 100 Florins. 


* Premium Bonds. 

‘*One hundred florins, Austrian standard, as share of the. 
loan of forty m illion florins, Austrian standard, made accord 
ing to the law of No vember 17, 1863 (Law Journal of the Em- 
pire, No. 98), for which the amount resulting according to the 
plan of redemption will be paid to the bearer by the Universal 
State Loan Treasury. 

“ Vienna, February 11, 1864. 

“ [Signed] 


Number 60. 


Joseph Rudde, 
‘* Imperial Royal Minister Counselor. 


“ (Coat of Arms. } Plener. 





‘* Imperial Royal Minister of Justice. 
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circuit, to review the judgment of the Circuit Court, 
was allowed and sued out. In the Circuit Court of 
Appeals it was assigned for error (1) that the matters 
charged in the indictment and proved upon the trial 
do not constitute a crime by the common law or un- 
der any statute of the United States; (2) that the cir- 
cular with mailing or causing the mailing whereof the 
defendant is charged herein does not coucern or relate 
to a lottery, so-called ‘‘ gift concert’’ or similar enter- 
prise offering prizes depending upon lot or chance, or 
concerning schemes devised for the purpose of obtain- 
ing money or property under false pretenses, nor does 
the same relate to a lottery or similar scheme, or a lot- 
tery ticket, or part thereof; (3) that the bond or bonds 
mentioned in said circular and proved upon the trial 
are government bonds issued by the Empire of Austria, 
and not within the language, meaning or purview of 
the statute with a violation of which the said Edward 
H. Horner has been charged herein; (4) that the court 
erred in not directing the jury to acquit the defendant 
upon the trial hereof; (5) that said court erred in not 
dismissing the prosecution herein. 

The Circuit Court of Appeals, on the 31st of October, 
1892, pursuant to section 6 of the act of March 3, 1891, 
chapter 517 (26 Stat. 828), certified to this court the 
following questions or propositions of law, concerning 
which it desired the instructions of this court for its 
proper decision: **(1) Do the bonds mentioned and de- 
scribed in the first and second counts of the indict- 
ment herein represent a ‘lottery or similar scheme’ 
within the meaning of section thirty-eight hundred 
and ninety-four of the Revised Statutes of the United 
States? (2) Is the circular described and set forth in 


the first and second counts of the indictment herein a 
‘circular concerning any lottery, so-called ‘gift con- 
cert’ or other similar enterprise offering prizes depend- 


ent upon lot or chance,’ within the meaning of section 
thirty-eight hundred and ninety-four of the Revised 
Statutes of the United States? (3) Does the circular 
mentioned and set forth in the first and second counts 
of the indictment herein'constitute a ‘list of the draw- 
ings at any lottery or similar scheme,’ within the 
meaning of section thirty-eight hundred and ninety- 
four of the Revised Statutes of the United States?” 





“ For the Board for Controlling the State Loans: 
“ [Signed.] Collerdo Mannsfeldt. 
“ (Signed.] Winterstein. 
‘“* For the Imperial Royal Universal State Loan Treasury: 
“ (Signed. ] Winter. 
* [Signed.] Schimkowsky,’’ 

Each of said so-called bonds having upon its face a series 
number and a number in the series, the amount of indebted- 
ness which each of said so-called bonds purports to evidence 
being 100 florins, the plan of drawing set forth on the back of 
each of said so-called bonds, showing that up to April, 1874, 
there were to take place five drawings a year, on dates therein 
mentioned, to determine on which of the so-called bonds pay- 
ments should be made, and the amounts of such payments; 
and that thereafter, and until theend of the nineteenth year 
after the date of the issue of the so-called bonds, four draw- 
ings per year were to take place at stated dates for the same 
purpose; and that thereafter, to and including the thirty-first 
year, three drawings were to take place for the same purpose 
at fixed dates for each year; and that thereafter, to and in- 
cluding the fifty-fifth year after the date of issue of such so- 
called bonds, two drawings per year were to take place for 
the same purpose, at the end of which time all of said so- 
called bonds were, according to the plan aforesaid, to be re- 
paid; and according to said plan the smallest amount to be 
paid for any of such so-called bonds selected for payment dur- 
ing the first year after issue was 135 guiden, during the second 
year 140 gulden, and during the third year 145 gulden,and so 
on, increasing in amount 5gulden each year until the amount 
should reach 200 gulden, which amount then remained fixed 
as the minimum sum to be paid for any of the so-called bonds, 
the payment of which should be determined by the drawings 
aforesaid, guldens and florins being denominations of money 
of the same value. Under the said plan other large amounts 





| On one bond 

FE ID kaa ocs. cde m dd0den ides vannnses.eses 
| On 2 bonds, each at 5,000 gulden 

| On 3 bonds, each at 2,000 guiden........ . .... 








It is contended on behalf of Horner that it is not a 
proper test to apply to the government bonds in ques- 
tion whether or not they have an element of chance in 
them; that the test ought to be whether they area 
“ lottery or similar scheme; ”’ that they are not a‘ lot- 
tery or similar scheme,’’ and that all the questions cer- 
tified should be answered in the negative. 

It is urged that all the bonds are to be redeemed 
within fifty-five years from the date of their issue; 
that during the first year the Austrian government 
agrees to pay, asthe minimum amount for any bond 
redeemed, 135 gulden; during the second year, 140 gul- 
den; during the third year, 145 gulden, and so on, in- 
creasing 5 gulden in amount each year until the mini- 
mum amount to be paid by the government on each 
bond redeemed is 200 gulden; that the primal object is 
only to raise money to carry on the government; that 
the money received by the government upon the bonds 
is not used asa fund out of which to pay prizes or to 
repry the loan; that the money for such purposes is 
raised by taxation and the usual means of raising rev- 
enue; that the bonds were issued in 1864, many years 
prior to the enactment of the original statute of the 
United States, which was passed in 1872; and that as 
the government loan in question has for its primary ob- 
ject a loan, it is not transformed into a lottery be- 
cause it has attached as a subsidiary feature an ele- 
ment which is like that of a lottery, in the distribu- 
tion by lot or chance of certain larger premiums or 
awards. 

But we are of opinion that the scheme in question 
falls within the inhibition of section 3894, as amended. 
The denunciation of that section is no longer against 
sending by mail a circular concerning an “* illegal ’’ lot- 
tery, but is against mailing a *‘ circular concerning any 
lottery, so-called ‘ gift concert’ or other similar enter- 
prise offering prizes dependent upon lot or chance.” 

Each “ premium bond” states that the 100 florins is 
a ‘share ofthe loan of 40,000,000 florins,’’ for which 
will be paid tothe bearer “the amount resulting ac- 
cording to the plan of redemption.’’ This plan of re- 
demption is set forth on the back of each bond, and by 
it each bond belongs to adistinct series, the number 
of which is on the face of the bond, together with the 





being provided to be paid on certain of the so-called bonds to 
be determined by the drawings, thus during the first year the 
following sums being, according to said plan, to be paid on 
certain so-called bonds to be determined by such drawings, 
to-wit: 
Om CO BODE. 00cccncccrsccccscsccessscsce eeecsee 250,000 guiden 
On one bond ...... .. ; 25,000 guilden 
15,000 guiden 
10,000 guiden 
10,000 guiden 
6,000 gulden 
On 6 bonds, each at 1,000 guiden 6,000 gulden 
On 15 bonds, each at 500 guiden.......... 7,500 guiden 
On 30 bonds, each at 400 gulden , 12,000 gulden 
And during subsequent periods other provisions being made 
for such large amounts, all of said so-called bonds being inthe 
same form as said copy translation,and having the same draw- 
ing and redemption plan indorsed upon them, and being identi 
calin all respects,except that the series numbers and the num- 
ber thereof vary as to each so-called bond, all of the drawings 
heretofore referred to by which, first, are determined the se- 
ries of the so-called bonds to be paid or redeemed in each 
year, and second, are determined the particular bonds in the 
series whose holders shall be entitled to the larger sums afore 
said, the numbers of which are drawn from the wheel, being 
conducted in such a way as that the determination of the 
nnmbers, both for redemption and for amounts,is wholly by lot 
or chance, the holder of each so-called bond having an equal 
chance with the holder of every other so-called bond, first, in 
securing an early payment of his so-called bond, and second, 
in securing as a so-called payment for his so-called bond the 
very large prizes to which reference has been hereinabove 
made; the result in each case, as before alleged, being de- 
pendent wholly on lot or chance. 
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number of the bond in that series. Thus the bond set 
out in the first count is No. 60 of series 921. The bonds 
do not purport to be payable on a certain day, but in 
order to determine what bonds are to be paid, and at 
what time, and what amount is to be paid on each of 
them respectively, it is stated on the back of the bonds 
(which are dated February 11, 1864) that until April, 
1874, there are to be five drawings a year, on certain 
dates, to determine on which of the bonds payments 
are to be made, and the amounts of such payments; 
that thereafter, and until the end of the nineteenth 
year from the date of the issue of the bonds, four 
drawings a year are to take place at stated dates, for 
the same purpose; that thereafter, to and including 
the thirty-first year, three drawings a year are to take 
place at certain dates; and that thereafter, to and in- 
cluding the fifty-fifth year after the date of the issue, 
two drawings ayear are to take place for the same pur- 
pose, at the end of which time all of the bonds are to 
be paid. According to such plan, the smallest amount 
to be paid for any bond selected for payment during 
the first year after issue is 135 gulden; during the sec- 
ond year, 140 gulden; during the third year, 145 gul- 
den, and so on, increasing in amount 5 gulden each 
year, until the amount reaches 200 gulden, which 
amount then remains fixed as the minimum sum to be 
paid for any bond the payment of which shall be deter- 
mined by such drawings. 

Under the plan other and larger amounts are pro- 
vided to be paid on certain of the bonds, to be deter- 
mined by the drawings, namely, during the first year, 
on one bond, 250,000 gulden; on one, 25,000 gulden; on 
one, 15,000 gulden; on one, 10,000 guiden; on each of 
two bonds, 5.000 gulden; on each of three, 2,000 gulden ; 
on each of six, 1,000 gulden; on each of fifteen, 500 gul- 
den, and on each of thirty, 400 gulden. 

The first count further alleges that during subse- 
quent periods other provision is made for such larger 
amounts; that all of the bonds arein the same form, 
have the same drawing and redemption plan indorsed 
upon them, and are identical in all respects, except 
that the series numberand the number thereof vary 
as to each bond; and that all of the drawings, by which 
are determined, first, the series of the bonds to be paid 
or redeemed in each year, and second, the particular 
bonds in the series whose holders shall be entitled to 
the larger sums, ‘“‘the numbers of which are drawn 
from the wheel,” are conducted in such a way that 
the determination of the numbers, both for redemp- 
tion and for the larger amounts, ‘‘is wholly by lot or 
chance,” the holder of each bond having an equal 
chance with the holder of every other bond, in secur- 
ing, first,an early payment of his bond, and second, as 
a payment for his bond, the very large prizes to which 
reference is above made, the result in each case ‘*‘ being 
dependent wholly on lot or chance.’ The circular set 
forth in the indictment contains a list of the drawings 
of the scheme. 

In the Century Dictionary, under the word “lot- 
tery,” is the following definition: ‘“A scheme for rais- 
ing money by selling chances to share in a distribution 
of prizes; more specifically, a scheme for the distribu- 
tion of prizes by chance among persons purchasing 
tickets, the correspondingly numbered slips, or lots, 
representing prizes or blanks,being drawn froma wheel 
ona day previously announced in connection with the 
scheme of intended prizes. In law the term ‘lottery’ 
embraces all schemes for the distribution of prizes by 
chance, such as policy-playing, gift exhibitions, prize 
concerts, raffles at fairs, ete., and includes various 
forms of gambling. Most of the governments of the 
continent of Europe have at different periods raised 
money for public purposes by means of lotteries, and a 
small sum was raised in America during the Revolu- 
tion by a lottery authorized by the Continental Con- 








gress. Both State and private lotteries have been for- 
bidden by law in Great Britain and in nearly all of the 
United States—Louisiana and Kentucky being the two 
notable exceptions.”’ 

Under that definition the circular in question had 
reference to a lottery. 

In Webster’s Dictionary “lottery ” is defined as “a 
distribution of prizes by lot or chance.”’ 

In Worcester’s Dictionary it is defined as “a distri- 
bution of prizes and blanks by chance; a game of haz- 
ard, in which small sums are ventured for the chance 
of obtaining a larger value, either in money orin other 
articles;’’ and it is there said that during the eigh- 
teenth century the English government constantly 
availed itself of this means to raise money for various 
public works. 

In the Imperial Dictionary the word is defined thus: 
“Allotment or distribution of any thing by fate or 
chance; a procedure or scheme for the distribution of 
prizes by lot; the drawing oflots. In general, lotter- 
ies consist of a certain number of tickets drawn at the 
same time, some of which entitle the holders to prizes, 
while the rest are blanks. This species of gaming has 
been resorted to at different periods by most of the 
European governments as a means of raising money 
for public purposes.” 

Although the transaction in question was an attempt 
by Austria to obtain a loan of money to be put into 
her treasury, it is quite evident that she undertook to 
assist her credit by an appeal to the cupidity of those 
who had money. So she offered to every holder of a 
100-florin bond, if it was redeemed during the first 
year, 155 florins; if during the second year, 140 florins, 
and so on, with an increase of 5 florins each year, until 
the sum should reach 200 florins; and she also offered 
to the holder, as part of the bond, a chance of drawing 
a prize varying in amount from 400 florins to 250,000 
florins. Every holder of a bond has an equal chance 
with the holder of every other bond of drawing one of 
such prizes. Whoever purchases one of the bonds pur- 
chases a chance in a lottery, or within the language of 
the statute, an ‘“‘enterprise offering prizes dependent 
upon lot or chance.” The element of certainty goes 
hand in hand with the element of lot or chance, and 
the former does not destroy the existence or effect of 
the latter. What is called in the statute a ‘so-called 
‘gift concert’”’ has in it an element of certainty and 
also an element of chance, and the transaction embod- 
ied in the bond in question is a ‘‘ similar enterprise ”’ 
to lotteries and gift concerts. 

In U. S. v. Zeisler, 30 Fed. Rep. 499, the Circuit Court 
of the United States for the northern district of Illi- 
nois, held by Judge Blodgett, referring to certain 
bonds issued by the city of Vienna, in Austria, under 
a scheme in substance like that embodied in the bonds 
now before us, decided that circulars concerning the 
drawings thereunder were within the inhibition of 
section 3894. Judge Blodgett, in his opinion in the 
case, said (pp. 500, 501): “‘If these drawings deter- 
mined only the time when these bonds would be paid, 
I should say that the mere determining of that time by 
lot or drawing would not give them the characteristics 
of a lottery; but when a city or a government, in or- 
der to make an inducement for people to buy their 
bonds, holds out large prizes to be drawn by chance or 
determined by lot in the manner in which prizes are 
usually determined in even an honestly -conducted lot- 
tery, it seems to me it comes clearly and distinctly 
within the inhibiting clause of the statute under which 
this indictment is found. The mere reading of one of 
these bonds, and the drawing plan annexed to it,which 
is put in evidence, shows that it was the intention to 
stimulate the sale of the bonds by these large prizes, 
which were to be determined at every drawing, and 
which every holder of a bond had the chance of obtaiu- 
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ing; and henee it seems to me that the purpose of the 
scheme was not only to determine by lot when the 
bonds should be paid, but also to determine certain ex- 
traordinary chances to the holders of the fortunate 
numbers drawn. The mere fact that these bouds were 
authorized by the law ofa foreign country, and sanc- 
tioned by the policy of such country, does not, as it 
seems to me, in the least degree affect the question in 
thiscase. In Governors of the Almshouse, etc., v. 
American Art Union, 7 N. Y. 228, a ‘lottery’ was de- 
fined to be ‘a scheme for the distribution of prizes by 
chance;’ and the same definition is given in Thomas 
v. People, 59 Ill. 160, and Dunn v. People, 40 id. 465. 
The bonds in question certainly involved a lottery, 
within the meaning of the cases [ have cited, and many 
more to the same effect might also be quoted. The cir- 
eular sent through the mail was intended to induce 
persons to purchase and deal in these bonds with the 
hope of becoming the lucky winners of some of the 
high prizes to be distributed at each drawing; and the 
fact that the purchasers of the bonds were, by the 
drawing plan, to get back their principal, and in the ag- 
gregate, what is equivalent to a very small rate of in- 
terest upon that principal, does not, as it seems to me, 
change the character of the transaction, or relieve it 
from the characteristic features of a lottery; that is, 
that high prizes, out of all due proportion to the amount 
of money paid for a bond, were to be drawn for, and 
distributed by chance among the holders of these 
bonds, in the same manner as the prizes are deter- 
mined in an ordinary lottery.’’ 

Tn Ballock v. State, 73 Md. 1, the Court of Appeals of 
Maryland held that the selling of the Austrian bonds 
in question was a violation of the anti-lottery law of 
that State. The Maryland Code (art. 27, § 172) pro- 
vided against the drawing of any lottery, or the selling 
of any lottery ticket, in the State; section 173 provided 
that all devices and contrivances designed to evade the 
provisions of section 172 should be deemed offenses 
against it; section 174 provided a punishment for of- 
fending against any of the provisions of section 172 and 
section 173; section 183 provided that the preceding 
sections should apply to all lotteries, whether author- 
ized by any other State, district or Territory, or by any 
foreign country, and that the prohibition of sale of 
any lottery ticket or other device in the nature thereof 
should apply to lotteries drawn out of Maryland as well 
as those drawn within it; and section 184 provided 
that the courts should construe the foregoing provis- 
ions relating to lotteries liberally, and should adjudge 
all tickets, parts of tickets, certificates or any other de- 
vice whatsoever, by which money or any other thing 
was to be paid or delivered on the happening of any 
event or contingency in the nature of a lottery, to be 
lottery tickets. Bullock was indicted and convicted 
for violating those provisions by selling Austrian gov- 
ernment bonds substantially like the bonds in ques- 
tion here. The Court of Appeals said (73 Md. 8): ‘*It 
is true that Austrian government bonds are vendible, 
and ought to be treated as other articles of commerce, 
as arule; but when those bonds are coupled with con- 
ditions and stipulations which change their character 
from simple government bonds for the payment of a 
certain sum of money to aspecies of lottery ticket 
which falls under the condemnation of our statutes, it 
must be classed as its conditions characterize it, and 
then it is not vendible under our law, and it does not 
violate constitutional provision or treaty stipulation to 
so hold.’’ The court further remarked that it had been 
vigorously argued that because the money ventured 
must all come back, with interest, so that there could 
be no final ldss, it could not be a lottery, and added: 
“At some uncertain period, determined by the revolu- 
tion of a wheel of fortune, the purchaser of a bond does 
get his money repaid; but we do not think this de- 








prives the thing of its evil tendency, or robs it of its 
lottery semblance and features. The inducement for 
investing in such bonds is offered of getting some 
‘bonus,’ large aud smail, in the future, soon or late, 
according to the chances of the wheel’s disclosures. 
The investment may run one year or it may run thirty 
years, according to the decision of the wheel. It can- 
not be said thisis not a species of gambling, and that it 
does not tend in any degree to promote a gambling 
spirit and a iove of making gain through the chance of 
dice, cards, wheel or other method of settling a con- 
tingency. Itcertainly cannot be said that it is not in 
‘the nature of a lottery,’ and that it has no tendency 
tocreate desire for other and more pernicious modes 
of gaming. Our statute does not justify a court, ex- 
pressly directed to so construe the law as to prevent 
every possible evasion, whether designedly or accident- 
ally adopted, in deciding a thing is not a lottery sim- 
ply because there can be no loss, when there may be 
very large contingent gains, or because it lacks some 
elemeut of alottery according to some particular dic- 
tionary’s definition of one, when it has all the other 
elements, with all the pernicious tendencies, which 
the State is seeking to prevent.”’ 

In Long v. State, 74 Md. 565, 572, it was said to be a 
valid exercise of power in a State to protect the morals 
and advance the welfare of the people by prohibiting 
every scheme and device bearing any semblance to lot- 
tery or gambling. 

In Cohens v. Virginia, 6 Wheat. 264, 441, it was held 
that where an act of Congress empowered the corpora- 
tion of the city of Washington to authorize the draw- 
ing of lotteries for certain purposes, it could not force 
the sale of the ticketsin Virginia, where such sale was 
prohibited by law. That case is a strong authority in 
favor of the view, that although lottery tickets are au- 
thorized by one government, such validity cannot au- 
thorize their sale within the territory of another gov- 
ernment, which forbids such sale. That is the case now 
before us. 

As to what have been held to be lottery tickets by 
the courts of the several States, reference may be made 
to Com. v. Chubb, in the General Court of Virginia, 5 
Rand. (Va.) 715; Dunn v. People, 40 Ill. 465, where it 
was held that the character of the transaction would 
not be changed by assuming that the ticket repre- 
sented an article of merchandise intrinsically worth 
the amount which the holder would be obliged to pay, 
and that if every ticket in any ordinary lottery repre- 
sented a prize of some value, yet if those prizes were of 
unequal values, the scheme of distribution would still 
remain alottery; Thomas yv. People, 59 Ill. 160, where 
a ticket was a receipt for money in payment for the de- 
livery of a copy of an engraving, and for admission to 
certain concerts and lectures, for which it was sold, and 
money was to be distributed in presents amounting to 
a certain pumber to the purchasers of engravings, and 
it was held that that was a scheme for the distribu- 
tion of prizes by chance, and constituted a lottery, it 
being apparent that some of the purchasers would fail 
to receive a prize, and that even if the ticket to the 
concerts and lectures and the engraving were intrin- 
sically worth the price paid, the scheme would still be 
a lottery; Chavannah y. State, 49 Ala. 396, where it was 
held that the venturing ofa small sum of money for 
the chance of obtaining a greater sum is a lottery; 
Com. v. Sheriff, 10 Phila. 203, where it was said that 
whatever amounted to the distribution of prizes by 
chance was a lottery, no matter how ingeniously the 
object of it might be concealed; Holoman v. State, 2 
Tex. App. 610, where it was held that selling boxes of 
candy at fifty cents each, eacli box being represented 
to contain a prize of money or jewelry, the purchaser 
selecting his box in ignorance of its contents, was ade- 
vice in the natureof alottery; State v. Lumsden, 89 
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N. C. 572, where a like device was held to be a lottery; 
and Com. v. Wright, 137 Mass. 250. 

Cases in England are to the same effect. In Reg. v. 
Haaris, 10 Cox Crim. Cas. 352, it was held that a lottery 
in which tickets were drawn by subscribers of a shil- 
ling, which entitled them at all events to what pur- 
ported to be the value of a shilling, and also to the 
chance of a greater value than a shilling, was an illegal 
lottery within the statute. 

In Sykes v. Beadon, 11 Ch. Div. 170, 190, there were 
holders of certificates, who subscribed money to 
be invested in funds which were to be divided among 
them by lot, and divided unequally—that is, those who 
got the benefit of the drawings got a bond bearing in- 
terest and a bonus, which gavethem different advan- 
tages from the persons whose certificates were not 
drawn; and it depended upon chance who got the 
greater or the lesser advantage. The scheme was held 
to be a subscription by a number of persons to a fund 
for the purpose of dividing that fand among them by 
chance, and unequally; and Sir George Jessel, master 
of the rolls, characterized the scheme as a lottery. 

In Taylor v. Smetten, 11 Q. B. Div. 207, packets were 
sold, each containing a pound of tea, at so much a 
packet. Ineach packet was a coupon entitling the 
purchaser to a prize, and that fact was stated publicly 
by the seller before the sale, but the purchasers did not 
know until after the sale what prizes they were entitled 
to, and the prizes varied in character and value. The 
tea was good, and worth the money paid forit. It was 
held that the transaction constituted a lottery within 
the meaning of the statute. 

The only case of importance to the contrary is that of 
Kohn v. Koehler, 96 N. Y. 362. That was an action 
brought in the Supreme Court of New York by Kohn 
against Koebler, under section 32 of part 1, chapter 20, 
title 8, article 4, of the Revised Statutes of New York, 
which provided that ‘any person who shall purchase 
any share, interest, ticket, certificate of any share or 
interest, or part of a ticket, or any paper or instru- 
ment purporting to be a ticket or share or interest in 
any ticket, or purporting to be a certificate of any 
share or interest in any ticket, orin any portion of any 
illegal lottery, may sue for and recover double the sum 
of money and double the value of any goods or things 
in action which he may have paid or delivered in con- 
sideration of such purchase, with double costs of suit.’’ 
Kohn sued to recover double the amount paid by him 
to Koehler for abond issued by the authority of the 
government of Austria, like the bonds now in ques- 
tion before us, and which the Court of Appeals stated 
“purported on its face to be a share or interest in and 
to a certain illegal lottery.” 

The Constitation of New York of 1846, in article 1, 
section 10, provided as follows: ‘* Nor shall any lottery 
hereafter be authorized, or any sale of lottery tickets 
allowed, within this State.” By section 22 of part 1, 
chapter 20, title 8, article 4, of the Revised Statutes of 
New York, a penalty was provided against « person 
who should set up or propose any money to be distrib- 
uted by lot or chance to any person who should have 
paid or contracted to pay any valuable consideration 
for the chance of obtaining such money; by section 24 
all contracts made or executed for the payment of 
any money in consideration of a chance in a distribu- 
tion of money should be void; and by section 26 
“every lottery, game or device of chance in the nature 
of a lottery, by whatever name it may be called, other 
than such as have been authorized. by law, shall be 
deemed unlawful, and a common and public nui- 
sauce.” 

At the Special Term of the Supreme Court the de- 
fendant had a judgment in his favor, which was re- 
versed by an order of the General Term. 21 Hun, 466. 
The Court of Appeals reversed the order of the Gene- 








ral Term and affirmed the judgment of the Special 
Term. In its opinion, the Court of Appeals said that 
the purpose of the Austrian government in issuing the 
bonds was to obtain money for its own use; that the 
provision by which, upon a certain contingency, the 
holder of the bond might receive an additional sum, 
was no doubt an inducement held out for the purpose 
of obtaining money on the same, but it did not cousti- 
tute the maiu feature and the substance of the trans- 
action between the government and the purchaser of 
the bond; and that it could not be held, upon any 
sound theory, that the privilege of obtaining by lot or 
chance a larger sum than the principal, interest and 
premium, which the holder was sure to get in any 
event, imparted to the loan the character, object and 
accompaniments of a mere lottery scheme, in violation 
of the Constitution and laws of the State of New York. 
Judge Finch dissented. 

It is to be noted that the New York statute under 
which the action referred to was brought was aimed 
against a share or interest in an “‘illegal’’ lottery. The 
act of Congress of June 8, 1872, now section 3894 of the 
Revised Statutes, as originally enacted, condemning 
only ‘illegal ’’ lotteries, was amended by the act of 
September 19, 1890, so as to cover ‘‘any lottery, so- 
called ‘ gift concert,’ or other similar enterprise offer- 
ing prizes dependent upon lot or chance.” As the — 
New York statute contained the word “illegal,” it 
may be that the Court of Appeals gave force to the 
view that the Austrian loan was a legal lottery,from the 
fact that it dwelt so largely on the idea that the bonds 
were issued by the Austrian government, in accord- 
ance with its laws,for the purpose of obtaining a loan of 
money, in connection with the further facts stated by 
it that like bonds had been issued by several govern- 
ments of other countries, and that the bond in ques- 
tion was an evidence of debt, and a public security of 
a foreign government, exposed for sale in the same 
mauner as other securities upon which money is loaned. 
It by no means follows that the Court of Appeals would 
have made a like decision on a statute with language 
in it like that of section 3894. 

The case of Ex parte Shobert, 70 Cal. 632, merely fol- 
lowed the ruling in Kohn v. Koehler, supra. 

The question whether the transaction covered by this 
indictment was an offense against section 3894 was 
sought to be raised in the case of Horner v. U. S., No. 
2, 148 U. S. 570, which was before us prior to the find- 
ing of this indictment, on an appeal from an order of 
the Circuit Court dismissing a writ of habeas corpus 
sued out on the commitment of Horner by a commis- 
sioner of the court, to await the action of the grand 
jury. The point was raised here, on the appeal, that 
the Austrian bond scheme was not a lottery; but this 
court said (143 U.S. 577) that that question was properly 
triable by the Circuit Court, if aun indictment should 
be found, and that it was not proper for this court on 
the appeal, or for the Circuit Court on the writ of ha- 
beas corpus, to determine the question as to whether 
the scheme was a lottery. We have now considered 
that question, andare clearly of opinion that section 
3894 applies to the transaction. 

The three questions certified must each of them be 
answered in the affirmative, and it is so ordered. 


ATTORNEY— DISBARMENT—ADVERTISING 
FOR DIVORCES. 


COLORADO SUPREME COURT, JAN. 30, 1893. 


PEOPLE, EX REL. ATTORNEY-GENERAL, V. MACCABE.* 


An advertisement reading: ‘ Divorces legally obtained very 
quietly; good everywhere. Box 2344, Denver,”’—is against 


*32 Pac. Rep. 280. 
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goud morals, is a false representation, and a libel on 
courts of justice; and repeated publication in a newspaper 
of such advertisement by an attorney constitutes mal- 
conduct in his office, for which the Supreme Court is em- 
powered by statute to strike his name from the roll of at- 
torneys. 

Where defendant answers that he advertised for divorce busi- 
ness in entire ignorance that it was wrong, that he ceased 
so to advertise on the commencement of this proceeding, 
and if the court shall adjudge such advertising wrong or 
malconduct in office, he will abide by the directions of the 
court, and when it also appears that this is the first case 
of the kind brought in this court, the court will not dis- 
bar defendant, but will suspend him for six months, and 
until payment of all the costs of this proceeding. 


gece proceedings by the people of the State of 

Colorado, on the relation of the attorney-general 
against Isaac J. MacCabe, to procure his disbarment 
as an attorney and counsellor at law. 

In this proceeding the petition states that respond- 
ent, a duly-licensed attorney, has been guilty of mal- 
conduct in his said office as an attorney and counsellor 
at law, in that, for a long time immediately preceding 
the exhibition of the petition, he had repeatedly pub- 
lished in a newspaper of large circulation, in the city 
of Denver, the following advertisement: ‘Divorces 
legally obtained very quietly; good everywhere. Box 
2344, Denver.’’ Respondent, by his answer, admits 
that he caused the advertisement to be published as 
alleged in the petition. Cause submitted upon peti- 
tion and answer. 





Joseph H. Maupin, attorney-general, for plaintiff. 
Isaac J. MacCabe, in person. 


Exxiort, J. The ethics of the legal profession for- 
bid that an attorney should advertise his talents or his 
skillas a shopkeeper advertises his wares. An attor- 
ney may properly accept a retainer for the prosecution 
or defense of an action for divorce, when convinced 
that his client has a good cause; but for any one to in- 
vite or encourage such litigation is most reprehensible. 
The marriage relation is too sacred,it affects too deeply 
the happiness of the family, it concerns too intimately 
the welfare of society, it lies too near the foundation of 
all good government, to be broken up or distributed 
for slight or transient causes. In the present case we 
are uot called upon to deal witha matter of ordinary 
advertising, but with a peculiar kind of advertising. 
Respondent did not advertise for business openly, giv- 
ing hisname and office address. His advertisement 
was anonymous, and well calculated to encourage peo- 
ple to make application for divorces who might other- 
wise have refrained from so doing. When a lawyer 
advertises that divorces can be legally obtained very 
quietly, and that such divorces will be good every- 
where, such advertisement isa strong inducement, a 
powerful temptation, to many persons to apply for di- 
vorces who would otherwise be deterred from taking 
such a step from a wholesome fear of public opinion. 
The advertisement published by respondent says, in 
effect: ‘If you are dissatisfied with your partner in 
life—if you desire a divorce—communicate with me 
and your desire shall be gratified. No one will know 
it. You see I advertise anonymously. Ido not even 
subject myself to criticism. Every thing will be done 
very quietly, and you will be able to sever the disa- 
greeable marriage tie without public scandal, and 
hence without reproach.”’ The fear of public opinion 


is not the highest motive, but it exercises a wholesome 
influence in many wags. It is undoubtedly potent in pre- 
venting many suits for divorce; and in most of such 
cases not only the individuals directly concerned, but 
the circle of society in which they move, as well as so- 
ciety at large, are greatly benefited by the restraining 
influence of public opinion. 








The advertisement published by respondent to the ef- 
fect that divorces could be legally obtained very quietly, 
which would be good everywhere, was the more mis- 
chievous because anonymous. Such an advertisement 
is against good morals, public and private. It is a false 
representation, and a libel upon the courts of justice. 
Divorces cannot be legally obtained very quietly which 
shall be good anywhere. To say that divorces can be 
obtained very quietly is equivalent to saying that they 
can be obtained without publicity. Every lawyer 
knows that to obtain a legal divorce a public record 
must be made of the proceeding; the complaint must 
be filed; the summons must issue, process must be 
served upon the defendant, either personally or by 
publication in a public newspaper, proof must also be 
taken; and a decree mnst be publicly rendered by the 
court having jurisdiction of the proceeding. All these 
public proceedings the statute imperatively requires, 
and for a lawyer, by an advertisement, to indicate that 
such public proceedings can or will be dispensed with 
by the courts having jurisdiction of such cases, is a 
libel upon the integrity of the judiciary that cannot be 
overlooked when brought to our notice. 

In the case of People v. Brown, 17 Colo. —, this 
court said: ‘‘ When this court grants a license toa 
person to practice law, the public and every individual 
coming in contact with the licensee in his professional 
capacity, have a right to expect that he will demean 
himself with scrupulous propriety, as one commis- 
sioned to a high and honorable office. A person en- 
joying the rights and privileges of an attorney and 
counsellor at law must also respect the duties and ob- 
ligations of the position.” 

The case of People v. Goodrich, 79 Ill. 148, was a dis- 
barment proceeding under statutes from which ours 
were undoubtedly borrowed. Among other things, the 
complaint against Goodrich set forth that he had 
published advertisements without signature, repre- 
senting that he could procure divorces without pub- 
licity, and by such advertisements solicited business 
of that character by communication through a partic- 
uiar post-office box. The Goodrich Case, though simi- 
lar to the one before us, was more aggravated in some 
respects. Mr. Justice Breese, in delivering the opin- 
ion of the court, said: ‘‘ This court, having power by 
express law to grant a license to practice law, bas an 
inherent right to see that the license is not abused or 
perverted to ause not contemplated in the grant. In 
granting the license it was on the implied understand- 
ing that the party receiving it should at all times de- 
mean himself in a proper manner; and if not reflect- 
ing bonor upon the court appointing him by his pro- 
fessional conduct, he would at least abstain from such 
practices as could not fail to bring discredit upon him- 
self and the courts. * * * The morale of defend- 
ant’s professional conduct deserves special notice. He 
makes divurce cases a specialty. How many persons 
in our broad land weary of the chain that binds them? 
How mauy are eager to seize upon the slightest twig 
that may appear to aid them in escaping from a sup- 
posed sea of troubles, in which wedded life has im- 
mersed them? How many are fretting under imag- 
inary ills, and what better devices than those practiced 
by this defendant could be contrived to increase these 
disquietudes, and stipulate to effort, by perjury, if 
need be, to free themselves from their supposed un- 
happy condition? Is it desirable that divorce cases 
should accumulate in our courts? If so, the defend- 
ant is justified in the means he has used and is using 
to that end. An honorable, high-toned lawyer will al- 
ways aid a deserving party seeking a divorce, as com- 
ing strictly within his professional duties. He will 
render the aid, not solicit the case; and he will, in all 
things regarding it, act the man, and respect not only 
his own professional reputation, but the character of 
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the courts, and discharge the unpleasant duty in all 
respects as an honorable attorney and counsellor 
should do.”’ 

In his answer in this case respondent says, in effect, 
that in advertising for divorce business he did it in 
entire ignorance that it was wrong; that he ceased to 
so advertise, in deference to the court, upon the com- 
mencement of this proceeding; that if this court shall 
adjudge such advertising to be wrong, or to be mal- 
conduct in office as an attorney, within the meaning 
of the statutes, he will cheerfully abide by and obey 
the directions of the court in the premises. 

{n view of these statements in the answer, this being 
the first case of the kind brought in this court, we do 
not feel it incumbent upon us to perpetually deprive 
respondent from pursuing his business as an attorney. 
A court intrusted with the power to admit and disbar 
attorneys should be considerate and careful in exer- 
cising its jurisdiction. The interests of the respond- 
ent must in every case be weighed in the balance 
against the rights of the public, and the court should 
endeavor to guard and protect both with fairness and 
impartiality. 

In this connection the words of Chief Justice Mar- 
shall, in Ex parte Burr, 9 Wheat. 529, are particularly 
appropriate: ‘‘On the one hand, the profession of an 
attorney is of great importance to an individual, and 
the prosperity of his whole life may depend on its ex- 
ercise. The right to exercise it ought not to be lightly 
or capriciously taken from him. On the other, it is 
extremely desirable that the respectability of the bar 
should be maintained, and that its harmony with the 
bench should be preserved. For these objects, some 
controlling power—some discretion—ought to residein 
the court. This discretion ought to be exercised with 
great moderation and judgment; but it must be exer- 
cised, and no other tribunal can decide, in a case 
of removal from the bar, with the same means of in- 
formation as the court itself.” 

In view of all the circumstances of this case, the 
judgment of this court is that respondent (MacCabe) be 
and is hereby suspended from practice as an attorney 
and counsellor at law for the period of six months 
from this date, and until the payment of all the costs 
of this proceeding. 

—_>____—_—_ 


WATERS AND WATER-COURSES — FLOAT- 
ABLE STREAM — WHAT CONSTITUTES — 
EVIDENCE. 


NORTH CAROLINA SUPREME COURT, DEC. 23, 1892. 


GWALTNEY Vv. SCOTTISH-CAROLINA TIMBER AND LAND 
Co. (LIMITED. )* 

In an action for injuries to plaintiff's dam, caused by logs be- 
longing to defendant corporation, it did not appear that 
the part of the stream just above the dam had ever been 
used for floating logs until so used by defendant, and one 
witness stated that it was not capable of floating logs un- 
less there was a freshet. J/eld, that it was error to take 
the case from the jury on the ground that there was no 
evidence to show that at that point the stream was not a 
floatable one. 


PPEAL from Superior Court, Buncombe county ; 
Phillips, Judge. 

Action by Jesse A. Gwaltney against the Scottish- 
Carolina Timber and Land Company for injuries to 
plaintiff's dam caused by logs belonging to defendant. 
From a judgment of nonsuit, plaintiff appeals. 

Thos. A. Jones and T. F. Davidson, for appellant. 

Chas. A. Moore, for appellee. 

SHEPHERD, C. J. At the close of the testimony his 
honor intimated an opinion “that assuming the facts 





*16 9. E. Rep. 692. 





testified to be trae, the plaintiff was not entitled to re- 
cover;’’ and thereupon the plaintiff submitted to a 
nousuit, and appealed. The question in issue was 
whether the French Broad river, from Asheville down 
to the plaintiff's dam, was a floatable stream. There 
was testimony relating to the character of the river 
above Asheville, and also variant, if not conflicting, 
testimony as to its floatable capacity below that city. 
It would be difficult therefore to ascertain upon what 
facts his honor based his ruling, unless we consider 
that he meant that in no aspect of the testimony could 
the plaintiff maintain his action. This of course is the 
view which we must take, and it is our duty to base 
our judgment upon that testimony which is most 
favorable to the plaintiff. We are not permited to at- 
tempt a reconciliation of the testimony, so as to make 
out a case for the defendant, but we should examine it 
with the opposite view, of ascertaining there is any 
evidence which tends to sustain the plaintifi’s action. 
Gould P1., chap. 9, § 65; Knight v. Railroad Co., 148. 
E. Rep. 650 (decided at this term); Bond v. Wool, 107 
N. U. 146. 

Now the plaintiff's dam having been injured by the 
logs of the defendant, as stated by the witnesses, it 
was incumbent upon the latter to show that the river 
wus a floatable stream at the point where the injury 
was inflicted; and if it has failed to do this, the plain- 
tiff is entitled to recover. It is said that ‘it is not 
necessary, in order to establish the easement in a 
river, to show that it is susceptible of use continuously 
during the whole year for the purpose of floatage; but 
it is sufficient if it appear that business men may cal- 
culate that with tolerable regularity as to the season 
the water will rise to and remain at such a height as 
will enable them to make it profitable to use it asa 
highway for transporting logs to market or mills lower 


down.’ Accepting this as a correct proposition of 
law, we are unable to see how the defendant has 


brought itself within its terms. It appears from the 
testimony of R. B. Justice that the water “above 
Asheville is stiller or deeper;’’ and while it is stated 
by the witness Wilkerson that the river has been used 
for floating logs for fifteen or twenty years, he ex- 
pressly testifies, upon further examination, that the 
statement was made in reference to the river above 
Asheville. It is apparent from the testimony of the 
witness Wilkerson that all of his floating was done 
above Asheville, and he does not show that there has 
been any floating of logs below that place, except what 
has been done by the defendant; and as to this he does 
not state how long the defendant has been so using the 
river, or its condition when the floating was done. It 
is perfectly consistent therefore with the testimony of 
the witness Zachary, who says that he and his brother, 
between the lst of December, 1887, and the Ist of May, 
1888, put logs in the river for the defendant, to go to 
its mill in Knoxville, Tenn. The witness Garrett tes- 
tifies that prior to the organization of the defendant 
no logs were floated down the river from Asheville. 
So taking all of the testimony we have nothing which 
expressly shows that the river below Asheville was 
ever used by any one for floating logs except during 
the six months mentioned by Zachary, and for aught 
that appears, the floating may have been done in time 
of extraordinary freshets. Neither is there any defi- 
nite testimony as to the character of the river below 
Asheville, as it is by no means certain whether Zach- 
ary’s testimony on this subject does not refer to some 
point above that place, where he seems to have resided, 
and where he worked, as testified, for the defendant. 
When we add that it is stated by one of the witnesses 
that the river “is not capable of floating logs unless 
there is a freshet,” it would seem that the defendant 
has failed to bring itself within the principles above 
mentioned. How can it be said, upon such testimony, 
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that ‘‘ business men may calculate that with tolerable 
regularity as to the season’ the water below Asheville 
can be profitably used for the floatage of logs? An in- 
genious advocate might possibly induce a jury to come 
to such aconclusion, but it is very certain that this 
court has no right to do so; and especially is this true 
when we consider that it is our duty, not to determine 
whether there is any evidence to sustain the defense, 
but whether there is any possible view of the testi- 
mony upon which the plaintiff may recover. As we 
have indicated, it must be assumed that the plaintiff 
has suffered injury at the hands of the defendant; and 
the river not being a navigable stream, it is incumbent 
upon the defendant to establish that it is flostable, 
within the legal meaning of that term. This being so, 
we cannot see how the case could have been taken 
from the jury. It is true that the plaintiff cannot con- 
tradict his own witnesses, but as we have seen, taking 
all that they testify to be true, it is doubtful whether 
it makes out a case for the defendant, and it is very 
certain that if we take the view most favorable to the 
plaintiff, he is entitled to recover. There being some 
testimony tending to sustain the action, we think that 
we should simply grant a new trial, without attempt- 
ing to pass upon the very important questions dis- 
cussed by counsel. 

Conceding that this is a floatable stream (and we 
think there is testimony tending to show that it is), 
another serious question to be determined is whether 
the right to float logs must not be exercised with ref- 
erence to the right of riparian proprietors. To sustain 
the nonsuit in this case would, we fear, be construed 
as an indication that the right of floatage is paramount 
to all other interests, and we are not prepared to as- 
sent to such a proposition. However this may be, we 
think the facts should either be ascertained, or that 
there should be instructions clearly presenting the 
questions to be determined. Until this is done we 
should refuse to decide questions involving such grave 
consequences to a large number of citizens owning 
property on the said river. Error. 


BurweEtt, J. I concur in the opinion of the chief 


justice. 


MacRae, J., concurring. His honor held that as- 
suming the truth of the facts testified to, the plaintiff 
was not entitled to recover, whereupon the plaintiff 
submitted to a nonsuit and appealed. This makes it 
necessary for us to consider the evidence in the most 
favorable light to the plaintiff, and determine whether 
he had entirely failed to make out his case, or was 
there sufficient evidence to have been submitted to the 
jury, upon proper issues, before the judgment of the 
court could be pronounced? No issues seem to have 
been framed, but several interesting questions must. 
have been presented to the jury, if, in the opinion of 
the presiding judge, the evidence had culled for their 
consideration. Upon the main issue, whether the 
plaintiff's dam and fishery had been destroyed by the 
negligence of defendant, as alleged in the complaint, 
there arose questions which might have been framed 
into other issues, or comprehended in that which has 
been indicated as the principal one arising upon the 
pleadings. After having ascertained from the evi- 
dence whether the plaintiff, as he alleged, was the 
owner of land upon the banks of the French Broad 
river, and iu the possession of valuable erections in the 
stream used by him asa fishery, it would have been nec- 
essary for the jury to have ascertained the character of 
the stream—whether the same is such a stream as is 
capable of being used for floating rafts, boats and logs, 
and is in this sense a navigable stream, and subject to 
the public use as a public highway and easement, as al- 
leged in the answer. It is purely a question of fact, 
dependent upon the capacity of the stream, the prod- 


ucts of the country and the profitableness or unprofit- 
ableness of its use in that manner. Wood Nuis. (2d 
ed.), § 464. 

The leading case on the subject of the law of water- 
courses in North Carolina is State v. Glen, 7 Jones, 
321, in which the late Judge Battle, in a very able opin- 
ion, discussed the rights of the public, and of the ripa- 
rian owners, and of the owners of the beds of these 
streams. He divides them into three classes: (1) All 
bays and inlets on the coast, where the tide ebbs and 
flows, and all other waters which can be navigated by 
sea vessels, are navigable waters, publici juris; not 
confining them to the criterion of ebb and flow which 
obtains in England. (2) All the rivers, creeks and 
other water-courses not embraced in the above de- 
scription, but which are in fact sufficiently wide and 
deep to be navigable by boats, flats and rafts, are tech- 
nically styled ‘‘ unnavigable,” and are open to be ap- 
propriated by individuals by grants from the State 
under the entry laws. When the bed of the water- 
course is not included in the grant, but the stream is 
called for as one of the boundaries, the grantee is en- 
titled, as an incidental easement, to go to the middle 
of the stream, and may exercise and enjoy that ease- 
ment for the purpose of catching fish, or in any other 
manner not incompatible with the right which the 
public has in the stream for water communication be- 
tween different points on it. In the third class he 
places all the rivulets, brooks and other streams 
which, from any cause, cannot be used for intercom- 
munication by inland navigation; and these, he says, 
are entirely the subjects of private ownership. While 
it will be noticed that the second class is, by his defi- 
nition, confined to such as are sufficiently wide and 
deep to be navigable by “boats, flats and rafts,” no 
mention is made of logs. The timber interests had 
not then assumed the proportions which they have at 
this day in North Carolina. But it is interesting to 
note that during the same year, and some months be- 
fore the opinion was delivered, the General Assembly 
had passed an act amending chapter 100 of the Revised 
Code, concerning rivers and creeks, and giving the 
commissioners power to “lay off gates, with slopes at- 
tached thereto, upon any mill-dam built across such 
stream, of such dimensions and construction as shall 
be sufficient for the convenient passage of floating logs 
and other timber, in cases where it may be deemed 
necessary,’ etc. Thus it will be seen that the Legisla- 
ture at that time recognized the necessity of keeping 
open the streams for the passage of timber--then, as 
now, an important article of commerce; and it may 
well be that logs would have been included in the list 
with boats, flats and rafts, if the attention of the 
learned judge had been called to it. It will not be 
necessary to cite the many cases in our court, before 
and since that, to which I have specially referred. 
But in the case of McLaughlin v. Manuf. Co., 103 N. 
C. 100, for the first time, I see an allusion to another 
class of streams called ‘‘floatable’’—a term now in 
general use, especially in those States where there are 
great timber interests, as in the north-eastern States 
and upon the Great Lakes. A floatable stream is said 
to be “capable of valuable use in bearing the products 
of mines, forest and tillage of the country it traverses 
to mills and markets.’’ I am inclined to admit (and I 
suppose his honor was of this opinion) that from the 
testimony in this case it was proved that the French 
Broad river, at the point of inquiry, and above and be- 
low, is a floatable stream; but if, from this assump- 
tion, he was led to the conclusion that therefore the 
defendant might place his timber in the river, to be 
carried by the rising waters without a guide or driver, 
and without regard to the safety of the property of 
riparian owners, and their erections in and upon the 





stream, and if for this reason he intimated his opinion 
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that upon his own evidence the plaintiff was not en- 
titled to recover, [ have grave doubts as to the correct- 
ness of the conclusion. Clearly, under our authority, 
from the earliest case cited in State v. Glen to McLaugh- 
lin v. Manufacturing Co., it is held that the owners of 
the adjacent lands had the right to use the water to 
the thread of the stream, in the water-courses styled 
technically **unnavigable,’’ even where the bed of the 
stream had not been granted, so as not to obstruct the 
public or its right of floatage. 

The authorities upon the subject of water-courses, 
and the rights of navigators and riparian proprie- 
tors, are abundant, and ever increasing in number, in 
many of the States and in Canada, and it would serve 
no good purpose to quote more than is sufficient to 
give weight to our proposition. In the case of Gaston 
v. Mace, 33 W. Va. 14, navigable streams are divided 
into (1) tidal streams; (2) those non-tidal, but naviga- 
ble for boats or lighters; and (3) floatable—to which 
last class are given the definition we have quoted 
supra, and in relation thereto a quotation is used 
from Lancey v. Clifford, 54 Me. 487: ** A stream which, 
in its natural condition, is capable of being used for 
floating logs, lumber and rafts is subject to the public 
use as a highway, though it be private property, and 
not strictly navigable. This right of the public how- 
ever must be exercised in a reasonable manner. * * 

* The various purposes for which such a highway is 
used by the public—whether for transporting mer- 
chandise, rafting, driving or booming logs, or securing 
them at the mill afterward, if necessary—require so 
much space as temporarily to obstruct the way; but if 
parties so conduct themselves in this business as to 
discommode others as little as is reasonably practica- 
ble, the law holds them harmless.’ Speaking of the 
conflict of interests between the navigators and the 
riparian owners: “‘The common law * * * fur- 
nishes a solution of this difficulty by allowing the 
owner of the soil over which a floatable stream, which 
is not technically navigable, passes, to build a dam 
across it, and erect a mill thereon, provided he fur- 
nishes a convenient and suitable sluice or passageway 
for the public by or through his erections. In this way 
both these rights may be exercised without substantial 
prejudice or inconvenience.” I might well adopt this 
language in regard to the rights of floaters upon 
streams of the character indicated, where the bed of 
the stream has not been granted, and where the 
riparian owners have the right to use the waters 
to the thread of the stream. I may take a pas- 
sage from section 110 of Gould on Waters: ‘The 
rights of the public are not superior to private rights, 
in streams which are merely floatable, to the same ex- 
tent asin rivers which are capable of more extended 
navigation. * * * But the right of floatage is not 
exclusive of the use of the water for machinery; and 
the rights of the public and those of the riparian 
owners are both to be enjoyed with a proper regard to 
the existence and preservation of the other. If dams 
are so constructed as to limit the public passage to a 
small portion of the stream, and sufficient provision is 
made for the passage of logs, the public cannot com- 
plain, while those who exercise the right of floatage 
are liable to the riparian owners for such exercise of 
the common right as causes them an injury.”’ 

We conclude that the plaintiff was, at any rate, en- 
titled to have the jury pass upon the question whether 
he was damaged by the negligent manner in which the 
logs were driven down the stream. In the case of 
Lewis v. Keeling, 1 Jones, 299, where, in Chowan 
river, a navigable stream, the steamer ran over the 
seine and injured it, the right of navigation was un- 
doubtedly paramount to that of fishing. It was clearly 
intimated that while the steamer had the right to run 
over the seine, in the bona fide prosecution of its busi- 


ness, it could not do so wantonly or unnecessarily. The 
brief of the late Judge Barnes in this case has abundant 
authority to show that if the defendant negligently de- 
stroyed plaintiff's property, even if it were a nuisance, 
he is liable for its value; and this mightspply to our 
present case, even though it were clear that plaintiff's 
erection overpassed the thread of the stream. If the 
intimation of his honor, and consequent nonsuit of the 
plaintiff, would have the effect to declare that the river 
in question is what is now called a ‘‘ floatable”’ stream, 
the principle involved might affect many rivers in 
North Carolina, with varied riparian rights and valua- 
ble interests. Great care should be exercised in the 
settlement of the law in North Carolina between im- 
portant, and sometimes conflicting, interests. The de- 
cisions in other States on kindred subjects, in many 
cases, depend upon local usage or special legislation. 
We must look, iu agreat measure, to our own statutes, 
and to the common law, as interpreted by our own 
court. I desire to make no intimations with regard to 
streams where the bed has been granted by the State. 
As far as the evidence in this case shows, the lands of 
the plaintiff, and of those through whom he derives 
title out of the State, are bounded by the banks of the 
river, giving them, as I have said, the right to the use 
of the stream through its thread. 

Without pursuing our inquiries further, it seems to 
me that his honor ought to have permitted the case to 
go to the jury, with instructions as to the law bearing 
upon suitable issues. 


CLARK, J., dissents. 


Avery, J., dissenting. While the criterion by 
which the navigability of waters was determined in 
England has not been adopted as atest in America, 
the rule established in both countries is founded upon 
the same substantial reason—that where a particular 
water-course can be relied upon with tolerable regu- 
larity as a highway for transporting valuable products 
of an extensive section of country to market, those 
who are engaged in conducting such commerce have 
an easement superior to the right of the owner of the 
soil or the riparian proprietor. Booming Co. v. 
Speechly, 31 Mich. 336; Moore v. Sanborne, 2 id. 
519; Walker v. Allen, 72 Ala. 456; Railroad Co. v. 
Brooks, 39 Ark. 403; The Montello, 20 Wall. 441; 
Broadnax vy. Baker, 94 N. C. 681; Brown v. Chad- 
bourne, 31 Me. 9; 6 Rawson Rights, Rem. & Pr., § 2928; 
Wood Nuis., § 588; Davis v. Winslow, 51 Me. 264, and 
note, 81 Am. Dec. 582; Ang. & D. Highw., § 55; Ang. 
Water-courses, § 537; The Daniel Ball, 10 Wall. 563; 
Hickok v. Hine, 13 Am. Rep. 255; State v. Narrows 
Island Club, 100 N. C. 477. In England the streams 
above tide and water were seldom, if ever, made to 
subserve such useful purposes; but in many portions 
of America there are rivers that afford an outlet, and 
frequently the only one, for most valuable ores and 
timber. It has been well said that ‘tin the most ap- 
proved modern sense of the term, in this country, 
navigable waters include all those which afford a chan- 
nel for useful commerce. Such public waters are pub- 
lic highways, of common right.”” 16 Am. & Eng. Ene. 
Law, 236. 

This court distinctly recognized the principle that 
the right of a riparian proprietor of both banks 
was servient to the easement of the public in the 
water, for the purpose of carrying to market whatever 
of the products of the country could be transported 
upon it, in State v. Glen, 7 Jones, 321, using the lan- 
guage afterward quoted in State v. Narrows Island 
Club, supra: “ As the riparian proprietor of the land 
on both sides of the stream, he is clearly entitled to the 
soil entirely across the river, subject to an easement in 
the public for the purpose of transportation of lime, 
| flour and other articles, in flats aud canoes.’’ It was evi- 
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dence in that case that flat-boats could be used, and had 
been employed, in carrying the articles mentioned on 
the Yadkinriver. It wasin evidence, and not disputed, 
that the French Broad river had been used for trans- 
porting logsfor fifteen or twenty years, as high up as 
twenty-six or twenty-eight miles above the plaintiff's 
fish-traps; that it was probably susceptible of such use 
to a point further up the main stream; and that, within 
the section actually used, three tributaries—Swannona, 
Little river and Mud creek—emptied into it. Without 
considering the additional facilities that may have been 
afforded by the smaller streams for bringing timber to 
the French Broad, we must conclude that its use as an 
artery of commerce, though confined to the transpor- 
tation of logs, will not only prove valuable to those en- 
gaged in manufacturing lumber, but will furnish a 
channel by which the timber in a large area of terri- 
tory extending out from both banks of the river may 
find an outlet to market. As none but the most valu- 
able hardwood logs will bear transportation by railway 
from points remote from the coast, as a rule the value 
of immense forests is often left to depend upon local 
demand until the cheaper water-high ways are utilized. 
Hence public policy, as well as reason, upon which the 
recognition of the easement in water-courses is 
founded, have inclined the courts to sustain the right 
of the owners of large forests or extensive mining dis- 
tricts to enjoy the privilege, when shown to be very 
valuable to them, at the comparatively insignificant 
sacrifice on the part of a riparian proprietor of using 
his property in subordination to it. It was upon such 
consideration that the courts of those States where the 
fresh-water streams were first found useful in the de- 
velopment of mineral or well-timbered lands declared 
that the reason of the English rule extended, under 
the widely-different circumstances often existing in 
this country, not only to navigable tidal streams and 
fresh-water streams large enough for boats and light- 
ers, but to such as subserved the purpose of bearing the 
products of the mines, forests and tillage of the coun- 
try traversed by them to mills or market. Wood Nuis., 
§ 586; 16 Am. & Eng. Enc. Law, 242; Moore v. San- 
borne, 2 Mich. 526; Brown v. Chadbourne, supra; 
Lewis v. Coffee Co., 77 Ala. 190; Treat v. Lord, 44 Me. 
552; Canfield v. The City of Erie, 1 Mich. N. P. 105; 
Booming Co. v. Jarvis, 30 Mich. 308; McLaughlin v. 
Manufacturing Co., 103 N. C. 100; State v. White Oak 
River Corp. (at this term.) The best criterion of the 
navigability of a water-course therefore is unquestiona- 
bly its adaptability for the purposes of useful com- 
merce; and bearing this controlling principle in mind, 
we see no sufficient reason for the arbitrary distinction 
which counsel contended should be drawn between 
transporting logs in rafts, and allowing each log to 
drift or float with the current of the stream. The ob- 
ject being to develop vast forests of virgin trees that 
are located remote from the centers of trade, by utiliz- 
ing the natural force of the flowing water as a means 
of cheap transportation, the reasons offered for sus- 
taining the right to the easement in a sluggish stream, 
where the logs can be floated in rafts, and denying its 
existence in a water-course of much greater volume 
and equal depth, because it is studded with immense 
rocks, and the fall is so great and the current so strong 
that rafts cannot be handled with safety, seem to me 
very unsatisfactory. The recognition of the distine- 
tion would prohibit the development of the mountain 
section, where there are generally strong currents and 
sudden falls, as though nature had furnished the 
means of reaching the object in view more certainly 
and expeditiously by using the swift} rather than the 
sluggish, current. If logs were attached to each other, 
so as to form large rafts, they might be so steered as to 
avoid nets, dams and other obstructions placed in 
water that is still, or moves slowly; but even though 








no large stones protrude above the surface of a swift 
stream, it would be impossible, without the aid of a 
steam tug, to protect dams built across them from the 
consequences of collision, involving much more danger 
of destroying them than wouid the lodging of logs, one 
at a time, against them. in this view we are sustained 
by abundant authority in those States where the float- 
ing of logs to market has become an extensive and 
profitable industry. Brown v. Chadbourne, supri; 
Field v. Log Driving Co., 67 Wis. 569; Buchanan vy. 
Railroad Co., 48 Mich. 364; Weise v. Smith, 3 Oreg. 
445; Booming Co. v. Jarvis, supra; Treat v. Lord, 
supra. 

It is true that in one or two of the States where the 
forests are not extensive, or the timber trees very valu- 
able, the rule has been adopted that a due regard for 
the rights of owners of dams requires that the logs 
should either be transported in rafts, in charge of sotne 
persons who can steer them, or that, during the season 
when they are being floated, men should be posted at 
intervals along the banks of streams to prevent a col- 
lection of logs at any one point. But in States where 
timber has become an important article of commerce, 
the better rule prevails, that when we even concede a 
stream to be a public highway, all private rights in it 
must be as completely subordinated as in a public road 
passing through land of private individuals. The Leg- 
islature unquestionably has, on the one hand, the 
power to make any obstruction of a highway indicta- 
ble, or, on the other, to permit the original owner of 
the land, in the exercise of his servient right, to erect 
a@ gate across the highway, upon certain conditions, 
which will protect the public from great inconvenience 
in using it. In the same way the Legislature has by 
statute (Code, § 1849), provided that the owner of land 
on one bank of a stream may, under certain circum- 
stances, cause a mill-site to be condemned. On the 
other hand, Code, section 3706 et seq., clearly recog- 
nizes the doctrine that all streams that are susceptible 
of use for commerce are public highways, which may 
be taken in charge by the county commissioners, and 
cleared out and improved at the expense of the county, 
and placed in charge of overseers with certain desig- 
nated hands subject to their orders, just as is done 
in reference to public roads. And the Legislature has 
in the most explicit terms recognized also the princi- 
ple that streams susceptible of use for floating logs are 
public highways, in which the public have a right 
superior to even that of the mill-owner, who has the 
fee-simple in the whole bed of the stream. In section 
3712 of the Code commissioners who may be appointed 
by the county authorities ‘“‘to examine and lay off 
rivers and creeks in their county” (§ 3710) are em- 
powered “to lay off gates, with slopes attached thereto, 
upon any mill-dam built across such stream, of such 
dimensions and construction as shall be sufficient for 
the convenient passage of floating logs and other tim- 
ber.” If the riparian proprietor or owner of the bed 
of the stream had a right superior to that of the pub- 
lic, it would be necessary, before requiring him to 
open a passway in his dam, to condemn and pay for 
such way, under the right of eminent domain. But it 
is because all streams useful for commerce are natural 
highways, over which the sovereign State is at liberty 
to assert the right for control for public use absolutely, 
or only to a limited extent, as it may elect, that the 
owner cannot object to having it declared subject to 
public use without condemnation and compensation. 
Barnard v. Hinkley, 10 Mich. 459; 16 Am. & Eng. Enc. 
Law, 263, note 3. The statute provides for laying 
off a way for the convenient passage of floating logs, 
not rafts; thus showing the legislative intent to pro- 
tect as fully the right of a man who has but a single 
log to mark it, and let it float along a highway in this 
State to the waters of the Tennessee, as that of a com- 
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pany that has capital to buy immense forests, con- 
struct rafts and to so enlarge its business as to justify 
it in posting a line of sentinels to watch and steer from 
Asheville to Paint Rock. If the public has an ease- 
ment or right in a river as a highway, it is the office of 
the Legislature to restrict the use of it so as to protect 
mills, fish-dams and bridges, if they think best. The 
courts have no authority, by their judgments, to rem- 
edy evils for which it is within the province of the law- 
making power alone to furnish the means of redress. 
Much less has the court aright arbitrarily to declare 
that though a stream useful for commerce is by com- 
mon law a public highway, it can be used only by per- 
sous who fasten logs together, and float them as rafts. 
It seems to me that a court might as well declare that 
one who drives an ox or pair of oxen shall not have 
the right to use the public road, because the ox is less 
manageable, and more apt to bring a conveyance into 
collision with other passing vehicles, than horses or 
mules. Iam free to concede that there has been some 
conflict of authority on this subject; and as we are at 
liberty now to align this court with those maintaining 
either view, it is well for us to remember that there 
are sixteen mountain counties lying west of the Blue 
Ridge in North Carolina, in all of which will be found 
timber of great value, that can never find its way to mar- 
ket except by the swift mountain streams that are for 
the most part utterly incapable of floating rafts, but 
many of which will transport logs by the thousands, and 
ultimately deliver them at the market towns, where 
various railroads cross the Tennessee river. Nature has 
provided this outlet where the character of the coun- 
try is such that railways can be built only at immense 
cost. The Legislature bas already defined the respect- 
ive rights of mill-owners and log-floaters where the 
timber interest assumes such magnitude in the low 
country as to challenge the attention of the county 
commissioners. It may not be amiss to call attention to 
the fact that the Legislature has also asserted its right 
to have all fish-dams on the French Broad river, from 
Paint Rock to Brevard, opened for the free passage of 
fish. Code, section 3410, provides that ‘*no person 
shall place or allow toremain * * * in the French 
Broad river, from the State line to Brevard, any dam, 
for mill or factory purposes, unless the owner thereof 
shall construct thereon, at his own expense, asluiceway, 
for the free passage of fish, of a width of not less than 
three feet nor more than ten feet.’’ In section 3412 it 
is provided that no other obstruction to the passage of 
fish shall exist or be built between the designated 
points in the streams hereinbefore mentioned, unless 
an opening of not less than twenty-five feet, and not 
more than seventy-five feet, embracing the main chan- 
nel of said streams, shall be made by the owner of such 
obstructions within twenty days after notice from the 
board of agriculture to make such opening, under pen- 
alty of $50 per day for each day such obstruction shall 
remain unopened. 

I think that the statute giving the county commis- 
sioners the power to take charge of floatable streams 
is, and was intended to be, merely in affirmance of the 
common-law right to use a stream capable of floating 
logs to market with reasonable regularity for a portion 
of each year and a grant of authority to the counties 
for the public benefit to keep such streams unob- 
structed, just as a public road is kept in good condi- 
tion. Since it was intimated in Glenn’s Case, and has 
since been distinctly declared, that there is such a 
thing as a stream navigable for logs, it is too late to at- 
tempt to distinguish between the dominant right of 
the public for that purpose and the superior right of a 
Steamer to the channel of a stream large enough to per- 
mit its passage. McLaughlin v. Manufacturing Co., 
supra; State v. White Oak River Corp., 16S. E. Rep. 
331 (decided at this term). A statute which attempts 





to confer on mill-owners the right to obstruct the pas- 
sage of fish is unconstitutional. He maintains his ob- 
struction subject to the right of the Legislature to re- 
quire, in the interest of other riparian owners, that a 
sufficient passway for fish be opened in it. 8 Am. & 
Eng. Enc. Law, 35. 

It is not necessary, in order to establish the easement 
ina river, to show that it is susceptible of use continu 
ously during the whole year for the purpose of float 
age; but it is sufficient if it appear that business men 
may calculate that with tolerable regularity as to the 
season the water will rise to and remain at such a 
height as will enable them to make it profitable to use 
it as a highway for transporting logs to market or 
mills lower down. When prudent business men may 
regulate their expenditures with reference to the antici- 
pated rise, the stream becomes a factor in conducting 
the commerce of the country. Walker v. Allen, supra; 
Railroad Co. v. Brooklyn, supra; Felger vy. Robinson, 
3 Oreg. 455; Blooming Co. v. Speechly, supra; Morgan 
v. King, 35 N. Y. 454. This is one of many instances 
illustrating how, looking always to the reason upon 
which the common law was founded, its principles 
may be expanded so as to meet the exigencies arising 
in the development of a new country under conditions 
that did not exist in England. 

There was evidencs introduced by the plaintiff, and 
undisputed, tending to show that the river had been 
utilized for floatage, for fifteen years, for a distance of 
twenty-five miles at least, above the trap, thus offering 
a channel for shipment to a large territory and numer- 
ous persons, and that one person had cut four million 
feet of lumber intoitin one month. While a short 
stream or arm of a bay might not be declared a high- 
way, for the convenience of afew persons interested 
in asmall territory, the right to the easement may al- 
ways be asserted when there is ‘‘a capacity for valu- 
able and extensive floatage.”” Moore v. Sanborne, su- 
pra; Wadsworth v. Smith, 26 Am. Dec. 525; Rhodes 
v. Otis, 73 id. 439. The witness Zachary testified that 
he had lived on the French Broad river since the year 
1869, and there had been a great deal of high water every 
winter since that date, except the last two winters, but 
during those two it had been high enough to float logs. 
I believe that the majority of the court concur only in 
the view that the testimony left the question whether 
the French Broad river below Asheville was shown to 
be capable of floating logs to market during the winter 
season in dispute, and that the jury should have been 
allowed to pass upon it. As I interpret the testimony, 
no witness stated that logs could not be floated during 
every winter. It is probable that all would have testi- 
fied that it was impracticable to float rafts either above 
or below Asheville, or in any stream west of the Yad- 
kin. If the streams are only open as a highway for logs 
in that shape, the enforcement of the rule would prove 
an embargo upon that species of commerce on every 
stream where rocks and shoals abound, and render it 
necessary to condemn the beds of such streams, and 
blast out the rocks, before they could be utilized as 
public highways. Town of Pierrepont v. Loveless, 72 N. 
Y. 211; Walker v. Board, 16 Ohio, 540. But it seems to 
me that if the river above Asheville had been profita- 
bly used for fifteen years for floating logs to mills 
located there, it would be presumed that according to 
the laws of nature, the stream, which was growing 
larger and more powerful below, would be for the 
same period capable of profitable use in floating single 
logs. The immense rocks below might burst rafts 
asunder, and a stream which had been cleared out for 
navigation above Asheville might be too rough for 
steamers, but according to all observation and experi- 
ence could not have been so small or so rugged that it 
could not be relied on for such a purpose. It appear- 
ing from the testimony that a large number of logs had 
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been floated by the defendant, its agents and others, 
from points above the dam, and had reached their 
destination below without stopping, the fact that a 
number may have been washed ashore, or drifted 
against rocks or other obstructions in the river, and 
remained until started from their places of lodgment, 
in no wise affects its navigability. Wood Nuis., § 588; 
Brown v. Chadbourne, supra. The Tar river, between 
Tarboro and Greenville, in our own State, is usually 
too low, for several months in each year, for naviga- 
tion by the steamers that ply between the two points, 
and the rains that raise the river do not recur at fixed 
periods any year, yet they come with such regularity 
that the riparian planter may calculate on transporta- 
tion by water for his cotton crop with absolute cer- 
tainty during the winter months. No one would con- 
tend that Tar river is not navigable by small steamers. 
Though logs might drift ashore when the waters are 
subsiding, there would of course be no room for dis- 
pute as to its capacity to float logs also. 

The plaintiff rests his claim to damages upon the fact, 
which the testimony tends to prove, that more than 
one hundred and fifty logs belonging to the defendant 
lodged against his dam on the evening before the fish 
trap was swept away. Granting this to be true, and 
conceding, as we have shown, that the French Broad 
is a floatable stream or highway, the defendant, in 
common with all other citizens, had an easement, with 
the rights incidental to its exercise. While the com- 
pany or its agents were pursuing the usual plan, in 
trusting its logs to the current, and were not wantonly 
and purposely thrusting them upon any dam, where 
the natural tendency of the stream was to carry them 
around it, they could incur no liability to answer in 
damages to any riparian proprietor, especially one 
whose interest in the soil extended only ad filum aque, 
while, according to his own testimony, he had left but 
little over one-third of the stream open. McNamee v. 
Alexander, 109 N. C. 242: State v. Glen, supra; Watts 
v. Boom Co., 52 Mich. 203; Union Mill Co. v. Shores, 
66 Wis. 476; McPheters v. Moose River Log Driving 
Co., 78 Me. 329. The defendant, having the dominant 
right of navigation for the purpose of transporting 
logs, was under no greater legal obligation to look 
after the safety of adam attached to a fish trap, by 
conducting the logs around it, than the commander of 
a steamer would have been, in passing through a navi- 
gable sound, to steer around a fish net that had been 
set across the channel. Hettrick v. Page, 82 N. C. 55; 
State v. Glen, supra; and Cornelius v. Glen, 7 Jones, 
512; State v. Narrows Island Club, supra; Ang. Water- 
courses, §§ 350, 558, 659; 3 Lawson Rights, Rem. & Pr., 
§ 2936; Davis v. Winslow, 81 Am. Dec. 580. 

If the plaintiff had the right to construct a dam as 
far as the center of the stream—his outer boundary— 
still the defendant had the superior right to enjoy the 
easement in the whole stream; and if, in floating its 
logs in the usual way, they came in contact with the 
dam, the company incurred no liability for loss from 
consequent injury to the fish trap. Davis v. Winslow, 
supra; Wadsworth v. Smith, 26 Am. Dec. 530; Walker 
v. Shepardson, 4 Wis. 495; Yates v. Judd, 18 id. 118. 
We think that according to the testimony, in any as- 
pect of it, the injury to the dam was caused by the 
drifting of logs, that were being transported in a law- 
ful manner, against it. If we concede, for the sake 
of the argument, that the riparian proprietor had 
the right to construct the dam, and that the defend- 
ant’s agents were not authorized to treat it as a public 
nuisance, and purposely tear it down, in order to open 
a channel for the passage of its logs, still the plaintiff, 
upon the principle stated, and according to the au- 
thorities cited, could not recover for the failure of the 
defendant to keep the logs off the dam or trap. Het- 
trick v. Page, supra. In the exercise of a subordinate 





right it was incumbent on the plaintiff himself, in the 
most favorable view of the law for him, to guard 
against possible injury from such cause, either by 
leaving an opening in the dam where the current 
would naturally carry the logs, or by steering them as 
they approached around the western end of it. Brown 
v. Chadbourne, supra; Lancey v. Clifford, 92 Am. Dec. 
561; Lorman v. Benson, 77 id. 4385; City of Grand 
Rapids v. Powers (Mich.), 50 N. W. Rep. 661. If sec- 
tion 1123 of the Code can be construed to affect the 
merits of our case at all, it at most gives the sanction 
of the law to the erection of adam for two-thirds of 
the distance across a stream in which the public have 
an easement for transporting lots, but in subordina- 
tion to the superior right to the use of the highway for 
that purpose. 

While I understand that a majority of the court thus 
far have concurred only in the view that there was 
error in refusing to submit the case to the jury, I have 
submitted my views, in dissenting, upon every aspect 
ofthe case,and at length, because I am firmly persuaded 
that the future development of all of western North 
Carolina, and especially of that section located on the 
waters of the Tennessee, depends more upon the ulti- 
mate decisions of the points involved in this case than 
upon any or all other contingencies. 


— 


NEW YORK COURT OF APPEALS AB- 
STRACTS. 





ADMINISTRATOR —BON D—EN FORCEMENT-—EVIDENCE 
—DECREE ON ACCOUNTING.—(1) Under the Code of 
Civil Procedure, section 2610, providing that chapter 
18, title 2, article 5, relating to executors or adminis- 
trators, shallapply to an administrator appointed be- 
fore this chapter took effect, but that it shall not affect 
the “liability ’ of sureties on a bond previously exe- 
cuted, the procedure pointed out in this chapter for 
enforcing the “liability ’’ of a surety on an adminis- 
trator’s bond is applicable to a bond previously exe- 
cuted. (2) In an action on the bond of M., as admin- 
istrator of H., it appeared that M. died insolvent, 
without having paid plaintiff's distributive share in 
H.’s estate, and that a decree was entered in the Sur- 
rogate’s Court which recited that M. died without as- 
sets, and that plaintiff's claim was due and unpaid, and 
ordered the administrator of M. to pay plaintiff out of 
the assets of H. Held, that such decree was sufficient 
to sustain plaintiff's action. 19 N. Y. Supp. 594, af- 
firmed. (3) In an action on the bond of an adminis- 
trator, where defendants set up a decree of the surro- 
gate appointing such administrator as general guardian 
of plaintiff (then a minor), and it appears that the de- 
cree is void as against plaintiff, because of irregulari- 
ties in the proceedings for the appointment of such 
guardian, this decree is no bar to the maintenance of 
plaintiff's action. (4) In such case the statement in the 
administrator’s account of the amount of plaintiff's 
distributive share in the estate in his settlement of the 
estate with the surrogate, and in the proceedings for 
his appointment as a guardian, is admissible, as an ac- 
knowledgment by him of the amount due plaintiff 
from the estate. Jan. 17, 1893. Potter v. Ogden. Opin- 
ion by Finch, J. 


COLLATERAL INHERITANCE TAX—RES JUDICATA.— 
Under the Laws of 1885, chapter 483, section 13, pro- 
viding that in fixing the value of property subject to 
the collateral inheritance tax, the surrogate shall ap- 
pointa person to appraise the same, and from the re- 
port of this appraiser the surrogate shall assess the value 
of the estate, and the tax to which the same is liable, 
and section 15, providing that the surrogate shall have 
jurisdiction to hear and determine all questions in re- 
lation to the tax, a decree of the surrogate adjudging 
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that certain bequests are exempt from the imposition 
of the taxis a barto the maintenance of any subse- 
quent proceeding to collect such tax. Feb. 10, 1893 
In re Wolfe's Estate ; Appeal of Rector, etc., of Grace 
Church. Opinion by Gray, J. 21N. Y. Supp. 515, re- 
versed. 


CONTRACT—BUILDING — CONSTRUCTION — FINDINGS 
UNSUPPORTED BY EVIDENCE.—(1) Plaintiff contracted 
to do plumbing for acertain sum. No mention was made 
of double plumbing, but the contract provided that 
defendant might require any alteration in or addition 
to the contract, the reasonable valuation thereof to be 
added or deducted, as the case might be. The parties 
had previously made another contract, which had been 
surrendered, by which plaintiff was to have $300 extra 
for every house in which double plumbing should be 
ordered by defendant. Held, that plaintiff could re- 
cover an extra sum for double plumbing ordered by 
defendant, and in the absence of other proof, the rea- 
sonable value of such extra work might be taken to be 
the amount fixed by the parties in their former agree- 
ment. (2) A finding that plaintiff gave defendant a 
receipt acknowledging payment in full on the contract 
is not ground for reversal, on the ground that the 
printed record does not show that any such paper was 
putin evidence, such fact being immaterial, the pay- 
ment being admitted by both parties. Jan. 31, 1893. 
McSorley v. Prague. Opinion per Curiam. 


CRIMINAL LAW—BAIL—FORFEITURE—REMISSION — 
REVIEW.—(1) The Code of Criminal Procedure, section 
593, provides that if without sufficient excuse, defend- 
ant neglects to appear on any occasion when his pres- 
ence in court may be lawfully required, the court must 
direct the fact to be entered on its minutes, and his 
bail is thereupon forfeited. Held, that when defend- 
ant fails to appear, and that fact is entered of record, 
the forfeiture of his bail is complete, and the surety is 
liable, though the formal judgment is not entered un- 
tilafterward. (2) The refusal of the Court of Sessions 
to remit the forfeiture of bail is not reviewable on ap- 
peal. Jan. 17, 1893. People v. Bennett. Opinion by 
Maynard, J. 


EMINENT DOMAIN—APPRAISEMENT—REVIEW ON AP- 
PEAL—INTEREST ON AWARD.—(1) In condemnation 
proceedings the appraisers may either appraise the en- 
tire value of the premises, and then apportion such 
value among the fee-owners and tenants, or they may 
in the first instance appraise the value of each separate 
interest, and thus ascertain the entire value. (2) While 
av award of appraisers, confirmed by the General 
Term, is not reviewable by the Court of Appeals, the 
action of the General Term modifying an award by 
increasing or diminishing it is reviewable. (3) Where 
an award of appraisers is vacated by the Special Term, 
and a reappraisal by new appraisers ordered, and on 
appeal to the General Term the order of the Special 
Term is reversed, and judgment rendered confirming 
the award, with interest thereon from the date of the 
Special Term order, the allowance of interest is an un- 
authorized modification and increase of the award, and 
will be stricken out on appeal. Jan. 31, 1893. T'rustees 
of New York & Brooklyn Bridge v. Clark. Opinion by 
Karl, J. 21 N. Y. Supp. 233, reversed. 

INSURANCE — APPRAISEMENT OF LOSS— DISINTER- 
ESTED PERSON—MISREPRESENTATION BY DEFENDANT 
—FRAUDULENT AWARD—EVIDENCE.— (1) A fire insur- 
ance policy provided that in case of disagreement the 
loss shall be ascertained by two ‘“‘ competent and disin- 
terested persons,” to be chosen by the parties. There 
was evidence that before any attempt to adjust the 
loss defendant insisted on the appointment of an ex- 
pert person brought by it from a distant place, and not 
known to plaintiffs, who had on six or more occasions: 
acted as appraiser for defendant, and as many times 





for other companies; that after being appointed he re- 
garded himself as the special representative of the 
company, to protect its rights, and said he proposed to 
stand by whatever rights ‘‘ we”’ had; that he took the 
leading part in the appraisement, controlling the other 
appraiser; and that the award was $1,760, when the 
actual loss was $2,750. Held, that a finding that de- 
fendant’s appraiser was not a “‘ disinterested person” 
was supported by the evidence. (2) Where the assured 
agrees in writing for the appointment of two apprais- 
ers on the false representations of the adjuster that the 
person nominated by him is disinterested, and the 
facts are unknown to the assured, and they rely on 
such representations, the award made by such ap- 
praisers will be set aside, and the assured may re- 
cover the actual loss. Jan. 31, 1893. Bradshaw v. Ag- 
ricultural Ins. Co. of Watertown. Opinion by Peck- 
ham, J. 16 .N. Y. Supp. 639, affirmed. : 


MASTER AND SERVANT—INDEPENDENT CONTRACT- 
ors.— Where defendant let to a competent builder a 
contract for the removal from its premises of an old 
building, which could have been safely done in the ex- 
ercise of due care, defendant is not liable for injuries 
to plaintiff's decedent by the falling of a wall, result- 
ing from the contractor's negligence in the perform- 
ance of the work. Jan. 31, 1893. Engel v. Eureka Club. 
Opinion by Andrews, C. J. 


MECHANICS’ LIEN—CONSENT OF OWNER OF PROP- 
ERTY.— Defendant contracted to sell land, but the 
agreement gave the vendee no right of possession until 
he had paid the entire price. Before making any pay- 
ment the vendee entered and began excavations, the 
continuance of which defendant forbade when she dis- 
covered it. Subsequently the first payment was mede, 
and there was some evidence that defendant theu con- 
sented to finishing the excavation, but the proof was 
clear that she declined to allow any thing further to be 
done untilthe last payment had been made. Held, 
that the consent of the owner to the doing work and 
furnishing materials on a building on the lot, which is 
necessary for a valid lien, was not shown. Feb. 7, 1893. 
Cowen vy. Paddock. Opinion per Curiam. 17 N. Y. 
Supp. 387, affirmed. m 


PARTNERSHIP—LIMITED—LIABILITIES OF SPECIAL 
PARTNER—INFANT AS GENERAL PARTNER. — (1) If it 
appears from plaintiff's allegations and proofs that a 
limited partnership was duly formed, the burden is 
upon him to show the facts rendering defendant liable 
as a general partner. (2) A minor may become a gen- 
eral partner under the Limited Partnership Act. (3) 
A special partner may not be held as a general partner 
because one of the general partners was an infant, un- 
less it appears that the infant has repudiated or at- 
tempted to avoid the obligation. (4) An action bya 
special partner against his general partners in the in- 
terest of the firm creditors, and for the preservation 
of the partnership trust funds, in which the special 
partner is appointed receiver, is not such an interfer- 
ence with the business as will make him liable asa 
general partner. Jan. 31, 1893. Continental Nat. Bank 
of Boston v. Strauss. Opinion by Gray, J. 17 .N. Y. 
Supp. 188, affirmed. 


PROCESS — SERVICE OF — FOREIGN CORPORATIONS. — 
Service of process upon the attorney of a foreign cor- 
poration is not sufficient? under the Code of Civil Pro- 
cedure, section 432, providing for such service on the 
cashier, a director, or a managing agent of the corpo- 
ration within the State, since the attorney is not such 
an agent, within the meaning of the statute. Jan. 17, 
1293. Taylor v. Granite State Provident Ass’n. Opin- 
ion by O’Brien, J. 


RAILROADS — ACCIDENT AT CROSSING — CONTRIBU- 
TORY NEGLIGENCE—SMOKE—QUESTION FOR surRY.—In 
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an action by an administrator against a railroad com- 
pany for the death of plaintiff's intestate it appeared 
that deceased was a young woman in full possession of 
all her faculties, and on a clear morning was on her way 
from her home to the place where she was employed, in 
doing which she traversed a street crossed by defend- 
ant’s tracks; tbat when she reached the track she waited 
until a train passed the crossing; that she then looked 
in both directions along the track, and attempted to 
cross, in doing which she was struck by an engine and 
tender running backward from around a curve at a 
high rate of speed; that the engine bell was not rung, 
nor whistle sounded, and the flagman was absent from 
his post. A witness for plaintiff, who saw the acci- 
dent, testified that as the train passed for which de- 
ceased waited, a volume of smoke from the engine set- 
tled down on the crossing, and prevented her from 
seeing objects approaching on the tracks. Held, that 
the question of deceased's contributory negligence was 
for the jury, and a verdict for plaintiff should not be 
disturbed. Heaney v. Railroad Co., 112 N. Y. 122, dis- 
tinguished. Dee. 23, 1892. McNamuarav. New York 
Cent. & H.R. R. Co. Opinion by O’Brien, J. 19 


N. Y. Supp. 497, reversed. 


RAILROAD AID BONDS— MISAPPROPRIATION OF TAXES 
—REMEDY OF TOWN—EXTENT OF RECOVERY—RES JU- 
pDIcATA.—(1) Laws of 1869, chapter 907, section 4, as 
amended by Laws of 1871, chapter 285, provides that 
all taxes, except road and school taxes, collected in 
any town on the assessed valuation of any railroad 
therein, in aid of whose construction the town has is- 
sued bonds, shall be paid over to the treasurer of the 
county, and invested by him in prescribed securities, 
and held asa sinking fund for the redemption of such 
bonds. Laws of 1874, chapter 296, repealed the exemp- 
tion of certain railroad property from taxation, and 
provided that all money collected from the property 
of the company for county taxesin any of the towns 
which had issued bonds in aid of its construction shall 
be paid over to the railroad commissioners to be ex- 
pended in payment of such bonds. Held, that the re- 
covery in an action against the county for money col- 
lected as county taxes under the act of 1874, and misap- 
propriated, does not bar an action for the misappro- 
priation of money collected under the act of 1869 as 
State taxes. (2) Where the State taxes, other than 
road and school taxes, collected on the property of a 
railroad company ina town which has issued bonds in 
aid of its construction, have been applied by the county 
treasurer to general county purposes, instead of in- 
vesting them in securities for the payment of such 
bonds as is required by the Laws of 1869, chapter 907, 
section 4, as amended by the Laws of 1871, chapter 283, 
the remedy of thetown is by action to recover such 
money, rather than by proceedings to compel the 
county board of supervisors to audit such claim, and 
spread a tax for its payment. (3) Such action being 
equitable in its nature, the court, having acquired ju- 
risdiction of the parties and subject-matter, will bring 
the relief down to the trial; and the judgment may in- 
clude money which had not been misappropriated at 
the time the action was brought, but which bas been, 
before judgment. 16 N. Y. Supp. 507, affirmed. Feb. 7, 
1893. Kilbourne v. Board of Supervisors of Sullivan 
County. Opinion by Earl, J. 


WILLS — CONSTRUCTION — RIGHTS OF LEGATEES — 
ELECTION OF WIDOW —INTEREST.—(1) Testator, after 
sundry provisions, directed the residue of his estate to 
be divided into six equal parts, five of which were for 
the benefit of testator’s five children; the income to 
be paid to each during bis or her life, and at his death 
his share to be divided among his surviving issue 
‘ner stirpes, and not per capita.” The income from 
the other share was to be applied to the use of an in- 





fant grandson during his minority, and at the age of 
twenty-one he was to receive the principal. If the 
grandson should die his surviving issue, if any, were 
to have his share; but if none, his share was to belong 
to, and be divided among, testator’s surviving chil- 
dren, ‘“‘and the lawful issue of those who shall have 
died, in the same manner as hereinbefore provided.” 
Held, that upon the death of the grandson during mi- 
nority, he having survived testator, his share passed to 
testator’s surviving children absolutely, and not to the 
trustees, according to the provisions concerning the five 
shares, as the clause, ‘‘in the same manner as herein- 
before provided,”’ related only to the manner of the 
division among the issue of deceased children. (2) Tes- 
tator gave his widow $30,000, or one-third of his per. 
sonal estate, as she might elect, to be set apart or in- 
vested for her benefit, and the income thereof paid to 
her forlife. The widow, as executrix, and as one having 
the management of the estate, made an investment in 
four per cent bonds, the interest on $30,000 of which 
she took to herself. Held, that she could not after- 
ward claim the profit afterward resulting from the sale 
of the bonds as income; neither is such profit an in- 
crement to the fund invested by her, in which she is 
entitled to annual interest. 17 N. Y. Supp. 168, re- 
versed. (3) Whether the widow elected to take the 
bonds, at the time of their purchase, as the amount to 
be set apart to her, cannot be determined by the fact 
that she annually took to herself the same rate of in- 
terest borne by the bonds, as this might have been all 
that was produced by the estate. Jan. 17, 1893. Duclos 
v. Benner. Opinion by Earl, J. 


iannneen 
ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 

CARRIERS—LIMITATION OF LIABILITY—BURDEN OF 
pPRooF.— A common carrier, which relies on a special 
contract exempting it from liability for the destruc- 
tion by fire of goods delivered to it for transportation, 
must show, not only that the goods were so destroyed, 
but also that such destruction was not caused by any 
fault on its part. The rule is thus stated in 2 Greenl. 
Ev. (14th ed.), $219: *‘ In all cases of loss by a common 
carrier the burden of proof is on him to show that the 
loss was occasioned by the act of God or by public 
enemy; and if the acceptance of the goods were special, 
the burden of proof is still on the carrier to show, not 
only that the cause of the loss was within the terms of 
the exception, but also that there was on his part no 
negligence or want of due care.’’ In Steele v. Town- 
send, 37 Ala. 247, the bill of lading contained a stipula- 
tion ‘that the carrier is ‘not accountable for rust or 
breakage,’’’ and it was held that proof of injury by 
breaking made out a prima facie case of negligence; 
and the onus was on the carrier *‘ to show the exercise 
of due care and vigilance on his part to prevent the in- 
jury,”’? etc. This principle has been reasserted in sev- 
eral cases since its rendition. Railroad Co. v. Little, 
71 Ala. 611; Railroad Co. v. Henlein, 52 id. 612; Grey's 
Ex’r v. Mobile Trade Co., 55 id. 399; Railroad Co. v. 
Oden, 80 id. 38; Railroad Co. v. Abels, 66 Miss. 1017; 
Hull v. Railroad Co. (Minn.), 43 N. W. Rep. 391. We 
find no evidence in the record to show that by reason- 
able care and diligence the cotton, ora part of it, might 
not have been shipped forward before the breaking out 
of the fire. There is none to show that care and caution 
were exercised to protect the cotton from loss by rea- 
son of the excepted cause. The evidence shows that 
three bales of cotton were delivered for transportation 
about forty hours before the fire and two sixteen hours 
before. During this time the defendant held the cot- 
ton as acommon carrier. Mt. Vernon Co. v. Alabama 
G. S. R. Co., 92 Ala. 298. The defendant failed to in- 
troduce any evidence to show why this cotton was not 
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shipped during the period after its delivery and before 
the fire. Whether there were freight trains passing 
the depot, and if so, why the cotton was not shipped, 
and if no trains passed, why so long a period inter- 
vened without trains, are questions not touched by the 
evidence. Inu fact the defendant seems to have relied 
upon the assumption that it was incumbent upon the 
plaintiff to establish affirmatively that the defendant 
was derelict in duty in this respect. Toso hold would 
be to convert the liability of the defendant into that of 
mere warehouseman or common bailee for hire. The 
exception in the contract does not have this effect. 
The defendant received the cotton as a common car- 
rier, and its liability was that of a common carrier; 
limited it is true by the contract, but not so as to re- 
lieve it of the burden of proving that the loss occurred 
notwithstanding the use of due care and diligence to 
prevent it. In the case of Railroad & Banking Co. v. 
Smitha, 85 Ala. 52, this court held that as a matter of 
law the detention of a car-load of horses for twelve 
hours at Smithville was not negligence, but the facts 
of that case show that the shipper was notified that the 
car would lie overall night at Smithville, but that they 
would be, and the proof shows were, shipped by the 
first train. We would not be understood as declaring 
that sixteen hours or forty hours were, as a matter of 
law, an unreasonable delay. We simply declare that 
in the absence of all proof of circumstances the court 
cannot say affirmatively it was a reasonable time, and 
failing to offer some proof to this effect, it left plain- 
tiff's prima facie case unrebutted, and he was entitled 
to the affirmative charge. The same reason applies to 
the fire. No proof was offered to show whether the 
warehouse was or was not so situated or constructed 
as rendered it liable to take fire from passing cars or 
other causes, or whether the defendant had no reason- 


able grounds to apprehend incendiarism, and that, un- 
der the circumstances, it was not negligence not to 


keep a guard out during the night. The defendant, 
beinga common carrier, did not meet its responsibility 
by simply showing the destruction of the cotton by 
fire, and that it did not know what caused it. At com- 
mon law, as common carrier, it insured against acci- 
dent. Under its contract it may exempt itself from 
loss by accidental fires, but to do so it must prove, as 
we have seen, not only the loss by the accident ex- 
cepted in its contract, but that it used reasonable care 
to guard against the accident. Ala. Sup. Ct., Nov. 
10, 1892. Louisville & N. R. Co. v. Touart. Opinion 
by Coleman, J. 


DOWER IN ALIENATED LANDS — DEPRECIATION 
AFTER ALIENATION.— At common law, a widow who 
did not join her husband in an alienation of his land 
takes her dower according to the value of the land at 
the time of the husband’s death, except as to im- 
provements made by the alienee; and a deterioration 
in value, either from natural causes or from mere neg- 
ligence of the alienee in keeping the property in repair, 
is not sufficient cause for assigning her dower accord- 
ing to the value of the land at the time of its aliena- 
tion, instead of at the time of the husband’s death. 
The rule in England, as declared in Doe v. Gwinnell, 1 
Q). B. 682, is that the widow shall be endowed accord- 
ing to the value of the estate at the death of the hus- 
band, regardless of any improvement or deterioration 
resulting from the acts of the purchaser. But in this 
country the rule in such cases, according to the weight 
of authority, is more favorable to the purchaser, and 
excludes the widow from taking advantage of his im- 
provements upon the estate; but it allows her gener- 
ally, though not in all the States, to have the benefit of 
any rise in value resulting from other causes, the pol- 
icy of the rule being to avoid discouraging purchasers 
from making improvements. Westcott v. Campbell, 
11 R. I. 378; 2 Scrib. Dower, 612-617; Tied. Real Prop., 








§ 135. And that is the rule adopted in this State, both 
by judicial decisions and by statute. Barney v. Frow- 
ner, 9 Ala. 901; Beavers v. Smith, JL id. 20; Springle v. 
Shields, 17 id. 295; Francis v. Garrard, 18 id. 794; Ware 
v. Owens, 42 id. 212; Wood v. Morgan, 56 id. 397; Code 
1886, § 1910. In this State, before the present statute, 
when a dilapidated mill upon the land was torn down 
by a purchaser from the husband, and anew and ex- 
pensive structure erected in its stead, it was held that 
the widow of the grantor was not entitled to any share 
of the improvements, and that her dower should be 
estimated with reference to the nature of the premises 
at the time of the alienation; that the destruction of 
the old mill afforded a proper cuse for compensation to 
the widow by acourt of equity, instead of an assign- 
ment by metes and bounds. Beavers v. Smith, supra. 
We have not been able to discover any case, nor has 
any been cited by counsel, in which deterioration in 
value, either from uvatural causes or from the mere 
negligence of the purchaser or alienee in keeping the 
property in repair, has been considered sufficient cause 
for assigning compensation in lieu of dower, instead 
of setting the same off by metes and bounds, or in 
which it is held that the widow is entitled to compen- 
sation on account of such deterioration. On the con- 
trary, the doctrine of permissive waste seems never to 
have been introduced into the common-law jurispru- 
dence of this country to that extent. It is said by 
Chancellor Kent that ‘‘ whether the land be improved 
in value or be impaired by acts of the party subse- 
quently, the endowment, in every event of that kind, 
is to be according to the value at the time of the as- 
sigument, if the land descended to the heir.’’ 4 Com. 
(Lacy’s ed.) *65. And again: ‘‘The widow takes the 
risk of the deterioration of the estate arising from 
public misfortunes or the acts of the party.”’ Id. *67. 
The foregoing quotations are contained in an elaborate 
and learned opinion of the Supreme Court of Missouri 
in the case of McClanahan v. Porter, 10 Mo. 746, in 
which the conclusion is reached that the widow takes 
her dower according to the value of the land at the 
time of the assigument, and that, although she gains 
nothing by the improvements of the heir or alienee, she 
suffers loss by his waste or neglect, depreciating the 
value of the property. And in 2Scrib. Dower, 635, it 
is said: **In the United States the doctrine laid down 
by Perkins, that the widow has no remedy for waste 
committed by the alienee during the life-time of the 
husband, seems to be generally acquiesced in. But for 
waste committed after the husband’s death she has her 
remedy.”’ 5 Am. & Eng. Enc. Law, 931. In this State 
when the dower is incapable of being set off by metes 
and bounds, or when it would be unjust, from im- 
provements made by an alienee or from any other 
cause, to assign the dower by that mode, the chancery 
court alone has jurisdiction to make an assignment of 
compensation in lieu of dower; and in such case the 
rule is fixed by statute that the widow is dowable of 
the value of the land at the time of alienation, the in- 
terest on one-third part thereof from the death of the 
husband to be paid her annually during her life, and 
secured, if necessary, by a lien on the land, unless the 
parties agree to a compensation in gross, to which the 
court must give effect. Code 1886, §§ 1910, 1911. Ala. 
Sup. Ct., Nov. 3, 1892. Sanders v. McMillan. Opin- 
ion by Thorington, J. 


NEGOTIABLE INSTRUMENTS — LIABILITY OF IN- 
DORSER.— A bank drew a draft in favor of one of its 
customers, and sent it to him by mail. The draft fell 
into the hands of another person of the same name, 
and he, by the aid of defendant’s indorsement, secured 
payment on it. Held, in an action to recover the 
amount of the draft by the assignee of the bank which 
cashed it, that defendant, by his indorsement, became 
responsible for all former indorsemeuts, and that he 
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was liable. It isa well-established principle of com- 
mercial law that one who indorses and delivers com- 
mercial paper thereby becomes responsible for its 
genuineness and that of all previous indorsements. 1 
Dan. Neg. Inst., § 669a; Story Bills, $§ 110-235. It is 
not necessary for us to determine the rights of Railey 
& Bro., the drawers of this draft, had they paid the 
same to an innocent third party upon this forged in- 
dorsement. The draft was paid to the German Na- 
tional Bank of Denver by the drawees, Dounell, Law- 
son & Simpson, of New York, and the amount so paid 
turned over to appellant. The drawees, in making 
this payment, had a right to, and undoubtedly did, 
rely upon the indorsement of both the Denver bank 
and that of appellant. The Denver bank in turn had 
recourse upon the indorsement of appellant. It is evi- 
dent that the German National Bank, in indorsing 
this draft, was acting upon the guaranty growing out 
of appellant's indorsement. It is not pretended that 
its cashier, in indorsing the same, was induced to do 
so by reason of having any knowledge of the hand- 
writing or financial responsibility of the person who 
indorsed thereon the name of John H. Hall, other than 
that derived from the indorsement of Rhodes. If the 
facts were otherwise, the liability of appellant by rea- 
son of his indorsement would remain the same. This 
is not a case of a bank seeking to recover money paid 
by it on a forged check against the account of a de- 
positor. As we have seen, Railey & Bro. did not pay 
this draft; and although it is well settled that banks 
are presumed to know the signatures of their cus- 
tomers, this presumption in no way aids appellant 
There is no principle of law or of common sense that 
would extend this presumption to the officers of banks 
other than those with which such deposits are made. 
Upon the same principle, when a drawee pays a forged 
bill of exchange to the holder thereof he cannot re- 
cover back the money so paid. The reason upon 
which this rule is based is the negligence imputed to 
the drawee, who is supposed to know the handwriting 
of his correspondent much better than the holder does. 
This rule has no application to this case. Here the 
draft is admittedly genuine, the indorsement of Hall 
only being spurious. There is no principle apon which 
the drawee, under the circumstances here disclosed, 
can be held to be familiar with the bandwriting of the 
payee. The reason upon which the rule is based fail- 
ing, the rule cannot be held applicable. While there- 
fore Railey & Bro., in a proper case, might be estopped 
from setting up the forgery of the signature of one of 
their depositors to a check paid by them to an inno- 
cent third party, the drawees in New York, Donnell, 
Lawson & Simpson, with whom Hall is not shown to 
ever have transacted any business, are not so estopped. 
It is contended that the German National Bank was 
but a mere agent to collect, aud having collected the 
money and paid the same over to appellant, no liability 
rested upon the bank to refund the amount to the 
New York institution. This argument is plausible but 
not sound. As to the question of the genuineness of 
the draft, each indorser in receiving and indorsing it 
was entitled to rely upon the credit of the previous 
indorsers. Appellant, by his indorsement, guaranteed 
the genuineness of the indorsement of Hall to him, 
and upon this guaranty the Denver bank was induced 
to give the paper the indorsement upon which it was 
paid by Donnell, Lawson & Simpson in New York. 
Under these circumstances the New York institution 
had recourse upon the Denver bank, and the latter in 
turn upon appellant. The rule of law which makes 
appellant liable in this case places the loss where it 
properly belongs. Appellant lent his credit by indors- 
ing the paper to a man confined under a charge of for- 
gery. He transacted the business for him at the bank 
at a time when such person could not have perpetrated 











the fraud without assistance. Certainly, as between 
the Denver bank and appellant, the greater negligence 
is chargeable upon the latter, he having first received 
the draft from the person who committed the forgery. 
Bank of Commerce v. Union Bank, 3 N. Y. 230. Col. 
Sup. Ct., Oct. 31, 1892. Rhodes v. Jenktns. Opinion 
by Hayt, C. J. 





CORRESPONDENCE. 


OFFICIAL CORRESPONDENCE. 
IrvING Browne, Esq., Buffalo, N. ¥.: 

Dear Stir: I can think of no one who will be more 
apt to know who F. Fish, counsellor at law, is, and 
what is hisaddress. He was the successful counsel in 
the case of W. 8. R. Co. v. Yates, reported briefly in 18 
Weekly Digest, 272, and [ want to get a fuller account 
of his case than that which I can gather from the pep- 
tonized report. 

If youcan put me on his track, which is doubtless 
somewhere in the third department, I will be grateful 
to you. 

Yours very truly, 
YounG ATTORNEY. 

Rocuester, N. Y., March 16, 1893 

ANSWER. 

Dear Sir: Yours isreceived. It would seem some- 
what incongruous to be expected to put you ‘‘on the 
track”? of a fish, but [ will do my best. F-. (finny ?) 
Fish isa person who bas been quite ‘“‘in the swim,” 
whose front name is Frothingham, and who some 
years ago, snatching at the glitvering bait of popular 
favor, was landed high and dry on the Supreme Court 
bench of the fourth judicial department. There he 
held the scales acceptably until his official term was fin- 
ished. He was always “up to high-water mark.” 1 
have never heard that he has ‘ gone off the hooks,” and 
sincerely hope that he has not become food for 
worms, but if living he must be as old as one of those 
ancient carp in the lakes at Versailles. What particu- 
lar hole he is now hiding in I don’t know, but perhaps 
some old lawyer at your place can tell you—Judge 
Danforth, or the survivors of Judge Angle—and you 
can drop him a line. 

Yours truly, 
IRVING BROWNE. 

BuFrraLo, March 17, 1893. 


OWNERSHIP OF BRIDAL PRESENTS. 


IrvInG Browne, Esq. : 

My Dear Sir: I trust the novel sensation of being 
a “lastresort ” will excuse my troubling you with this 
inquiry. 

I once saw areport of a divorce case in which the 
ownership of a bridal present was a contested point. 
As I revall it, the decision was in the wife’s favor. 
Have you any recollection of such a decision, and if 
so, will you mercifully tell me where to look for 
ic? I have been the butt of my husband’s jokes ever 
since I made the assertion, which I have tried in vain 
to prove. Of course [ am sure I saw it, even if I do not 
find it! 

I have had so much real pleasure from your writings 
that TI can truthfully sign myself, 

Gratefully yours. 

Jan. 24, 1893. 


{We omit the State, town and signature. But 


that is a letter worth having! No lawyer ever told 
us he was gratefully ours. Of course we backed our 
fair and bright correspondent’s opinion, and fur- 
nished her with good reasons for putting down her 
mischievous husband.— Ep. Ats. L. J.] 
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CURRENT TOPICS. 


[' is encouraging to see that so vigorous an ad- 

vocate of codification as the Michigan Law 
Journal has arisen in Michigan. Our contemporary 
should send copies of its March number gratuitously 
to the members of the West Virginia Bar Associa- 
tion, who have ‘‘ pronounced ” against codification. 
It would not necessitate a great many copies, and 
it would possibly enlighten a dark place. The 
Journal is quite right in protesting against the 
drawing of inferences unfavorable to codification 
from the experience of New York. The idea of 
codification has suffered in this State from unwise 
and unscrupulous tinkering of the codes by the 
Legislature. And yet if it were put to the vote of 
the legal profession in this State, it is doubtful that 
five per cent would be found in favor of abolishing 
any of the three Codes of Civil Procedure, Criminal 
Procedure, and the Penal law, although they would 
stand much more equally divided on the long-vexed 
but undetermined question of general codification 
of the common law. 


In the same periodical, Mr. Fred A. Maynard, in 
an article entitled ‘‘Reform in Legal Procedure,” 
makes the following observations: 

“Tt being assumed that our practice could be im- 
proved, the question will at once be asked what have 
you to suggest in that direction? Do you want a code? 
Are you not aware that the reports, in the State of 
New York and other code States, are filled with cases 
which have been taken to the higher courts simply on 
points of practice, and that we certainly would not gain 
in that respect? The answer to that question is this: 
That much has been learned since the year 1846, when 
the State of New York took the first step in the work 
of simplifying the procedure in the administration of 
justice. Mr. Field and his associates on the commis- 
sion were lawyers of the old school indeed. Their 
legal education had been such as to naturally lead them 
to place the highest estimate upon the subtleties —- the 
requirements and technicalities of the common and 
civillaw. Considering the prejudice naturally result- 
ing from their education and the time in which they 
lived, it is remarkable that the code which they pre- 
pared and which was approved by the Legislature of 
the State of New York in 1848 should have made so 
many radical changes in Jegal methods. That the 
time had come when this change should be made is 
demonstrated by the fact that more than one-half of 
the States of this country have adopted substantially 
the New York code. That in 1873, England herself 
adopted its essential provisions, which have also been 
adopted by [ndia and other governments. But as was 
to be expected, the New York code, as originally 
adopted, was a most elaborate production and met 
with much opposition from the lawyers of that day. 
It was hard to accustom themselves to the new order 
of things, and the courts of last resort were full of 
cases taken there on questions of practice, and every 
few years has seen a new and amended edition of the 
code. Our lawyers know of this and always cite this 
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fact when any thing is said about introducing the code 
system in this State. They do not seem to be so mind- 
ful of the fact that as it exists to-day, the practice is 
much more simple than when originally adopted, and 
that now no lawyer in that State would willingly go 
back to the old system of practice. But many im- 
provements have been made in other States, on the 
New York code, in the direction of simplicity, econ- 
omy, aud more business-like methods in the settle- 
ment of legal controversies.” 

It will amuse Mr. Field to be informed that he 
and his associates placed ‘‘the highest estimate 
upon the subtleties” of the law. The idea of the 
code of 1848 was to do away with all subtleties, and 
it did it most effectually, by abolishing forms of 
action and the technicalities of pleading. The 
motto of the codifiers was ‘state the facts ”— tell 
the truth. It is undoubtedly true—and Mr. Field 
has always admitted—that the code was more 
elaborate and detailed than he would personally 
have chosen to make it. Many things were put 
into it which he would have preferred to leave to 
the courts to arrange and settle by rule. But ina 
novel reformatory measure this would not have an- 
swered. To conciliate professional opinion it was 
found necessary to go much into details which 
might better have been matter of rules than of 
statute. One of the stock objections to Mr. Field’s 
proposed code of the common law is that it is not 
detailed enough—states a mass of mere truisms. 
And yet the old code as it stood when Mr, Throop 
got his hands on it, contained only four hundred 
and seventy-three sections, and Mr. Throop in- 
flated it to almost four thousand sections, be- 
side spoiling or obscuring much of the original 
work. As it stood in 1880 it was almost a 
model, and there was nothing difficult or subtle in 
it. Up to that time it was not ‘a most elaborate 
production.” Mr. Maynard is quite incorrect in 
saying that it was. It did ‘‘meet with much op- 
position from the lawyers of that day,” but not for 
its elaborateness, as Mr. Maynard seems to imply. 
They opposed it simply because it spoiled much of 
their old learning and rendered useless much of 
their skill, by compelling them to tell the truth — 
“state the facts,” and it spoiled much of the old 
fee-getting by compelling them to tell the truth 
“concisely.” They hated it, they reviled it. Mr. 
Evarts called it ‘‘ Jack Code.” There was however 
one great lawyer of that day—many think him 
the greatest — who had breadth enough to approve 
the abolition of the Chancery Court and the simpli- 
fication of pleadings, and he, strange to say, was 
Charles O’Conor. He did not like the code as 
adopted, but in his last days he was quite willing to 
take to himself — unwarrantably, of course — 
the credit of the ‘‘authorship” of the great re- 
forms effected by the code of 1848. It may well be 
that the old code has been improved upon in other 
States. But it is all due to the battle waged in this 
State, and after the lapse of more than forty years, 
and in the light of the education which it has be- 
stowed upon our bar, we have no doubt that they 
would be very willing to accept even asimpler prac- 
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tice-code than the famous original of all the codes 
in this country. We never hear a word said in favor 
of the hulking body of practice statutes inflicted 
upon our State by Mr. Throop and miscalled a code. 
It is no more a code than the statutes of 1830 are a 
code. The code was converted by Mr. Throop 
into this body of statutes in order to get for 
himself the glory of the law reformer of 1848. 
It is due to the truth of history to make it 
plain that the code-revision and enlargement of 1880 
was a sad mistake, and brought afresh upon the 
cause of codification the old odium which it had 
overcome. 


The impolicy of capital punishment is illustrated 
afresh in the case of Harris, the wife murderer. 
If the punishment were imprisonment for life, prob- 
ably no sympathy would be expressed with him. 
But as the penalty is death, although the court has 
denied the motion for a new trial, on the ground of 
newly-discovered evidence, yet as one of the jury 
has been induced to testify that he would not have 
assented to a verdict of guilty if that evidence had 
been before the jury, an appeal is to be made to the 
governor for commutation, Having done their duty, 
jurors are always mercifully inclined, and it isa 
sentiment that doesthem honor. But all this shows 
how difficult it is to execute a man legally in this 
State. We know nothing of the case, and in any 
event it would be impertinent to advise the gover- 
nor in respect to his duty. It is equally removed 
from our purpose to offer any obstacle to the exer- 
cise of leniency to which the unhappy man may be 
thought entitled. The moral which we desire to 
point is that so long as death is the penalty, it will 
rarely be inflicted, and it would seem better to sub- 
stitute a penalty to which none would object, and 
thus render punishment certain and more speedy. 


The seventeenth Year-Book of the New York 
State Reformatory at Elmira is, as usual, full of in- 


terest. It has a chapter on the physical training 
department, illustrated by comparative pictures of 
many of the inmates before and after, showing the 
beneficial effect of the system. Another valuable 
feature is one hundred portraits of inmates. Some 
of these are very comely lads. Most of them how- 
ever apparently belong to the so-called ‘‘ criminal 
class.” These are accompanied in every instance 
by ashort biography showing the results of heredity 
and training. We wish that every lawyer and edi- 
tor and legislator would read and ponder the fol- 
lowing questions, given in this report, as to the 
causes of mental and moral degeneracy: ‘‘ Alcohol- 
ism.— Who allows it, even grants it a moral sup- 
port by licensing the sale of intoxicating beverages? 
Horse-racing.— Who sanctions it? Who favors its 
popularity by suffering it to be advertised daily in 
the columns of the press under gay and alluring 
colors?” ‘‘ Gambling, in all forms. — Who tolerates 
and often connives at it; at any rate fails signally 
to eradicate it? Prostitution.— Who bears with it; 





in many cases legalizes it? Newspaper sensationalism. 








— Who authorizes and sanctions it? Who feeds it?” 
Editor Dana, please arise and answer.) ‘‘ Obscene 
literature.— Who absolves it? Who indulges in it? 
Economic crises, and irrational social conditions, — 
Who creates them?” These are serious inquiries, 
and it may be well for society to recall the parable 
of the mote and the beam. 


A remarkable example of what an expert can do 
with figures is ‘‘A Study in Vital Statistics,” by 
Professor Walter F. Willcox, from the Political 
Science Quarterly. This is devoted to marriage and 
divorce. The learned statistician answers the fol- 
lowing inquiries: how does the marriage rate in 
Vermont, Massachusetts, Rhode Island, Connecti- 
cut, Ohio, and the District of Columbia, where alone 
the records are complete, compare with that in 
European countries? Does the marriage rate in this 
country show any tendency to change? Is decrease 
more marked in the cities or in the country? Is any 
change occurring in the average age at which 
marriage is contracted? Does a study of the mar- 
riage rates reveal any causes of the changes that have 
occurred? How does the divorce rate in the United 
States as a whole compare with the rate in other 
countries? What change, if any, is taking place in 
our divorce rate? May any cause influencing the 
divorce rate be determined from the figures? Is 
divorce more common in cities or in the country? 
Is the difference between city and country divorce 
rates increasing or decreasing? To what extent 
can legislation be shown to have influenced the 
divorce rate? May the amount of interstate migra- 
tion for the purpose of securing divorce be approxi- 
mately estimated? Is it possible to trace a geo- 
graphical distribution of divorce? Can any cause 
be suggested for the growing difference between 
the divorce rates of East and West? These questions 
will be found to be answered with more or less 
exactness, and with fairness, in Mr, Willcox’s 
valuable essay. He may be addressed at Cornell 
University, Ithaca. 


Professor Isaac Franklin Russell’s ‘‘ Lectures on 
Law for Women,” delivered at the University of 
the City of New York, are judicious, accurate and 
interesting as a whole. He says however, in speak: 
ing of the discrimination in the English law between 
the adultery of the woman and that of the husband 
as a ground of divorce: ‘*There must certainly be 
some good reason for the universal condemnation of 
the wife’s adultery, and the relative indifference 
manifested toward masculine aberrations from the 
path of personal purity. This can readily be found 
in the confusion of blood which results from femi- 
nine transgression.” We should blush to say that 
toa class of women and should expect to be mobbed 
by them. There is no such discrimination in the 
law of God. ‘‘Thou shalt not commit adultery” is 
not addressed to women alone. The discrimination 
prevails in no country save England. It is a sur- 
vival of the barbarous common law which regarded 
the husband as master and the woman as a slave. 
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Pray, is there no ‘confusion of blood” resulting 
from masculine transgression? Is there no penalty 
for the husband who goes about polluting the foun- 
tains of descent of his neighbors, if he is polite to 
his own wife? The husband who is unfaithful 
abroad and raises illegitimate children in other's 
houses, does not deserve a chaste wife and legitimate 
children at home. There is no ‘‘ good reason” for 
the leniency toward masculine unchastity. We do 
not believe it is universal. It is infinitely worse in 
its consequences, for reasons which need not be 
enumerated, than feminine unchastity. We regret 
to see a law lecturer thus impliedly condemning the 
righteous law of his own country on this point. 


—_—________— 


NOTES OF CASES, 


N Ferebee v. Pritchard, Supreme Court of North 
Carolina, February 21, 1893, it was held that 
where a woman, in contemplation of a marriage 
which afterward takes place, voluntarily conveys 
her property without the consent of her future hus- 
band, the record of the deed therefor some fourteen 
days before the marriage does not prevent him from 
avoiding it as a fraud on his marital rights, and the 
conveyance is fraudulent, though made for the 
benefit of children by a former marriage, who have 
no knowledge of the fraud. The court said: “ It 
has been decided by this court (Poston v. Gillespie, 
5 Jones Eq. 258), that even actual notice before the 
marriage will not affect the husband’s rights, pro- ' 
vided the deed be made without his consent, after 
the engagement. In this case the deed was exe- 
cuted after the engagement, and, as actual notice 
would not have prevented the husband from avoiding 
it, a fortiori constructive notice could not have that 
effect. It is next insisted that there is a distinction 
in cases where the deed is made for the benefit of 
children by a former marriage, and who have no 
knowledge of the fraud. It is sufficient to say that 
this court has repeatedly held the law to be other- 
wise. In Tisdale v. Bailey, 6 Ired. Eq. 658, Ruffin, 
C. J., in reference to this very question, remarked: 
‘As to the idea that the children can hold under the 
deed upon the ground of their innocence of any 
fraud, it is altogether inadmissible.’ Lord Chief 
Justice Wilmot said, in Bridgeman v. Green, Wilm. 
64, that, ‘though not a party to an imposition, 
whoever receives any thing by means of it must take 
it tainted with the imposition. Partitioning and 
cantoning it out among relations and friends will 
not purify the gift, and protect it against the equity 
of the person imposed upon. Let the hand receiv- 
ing it be ever so chaste, yet, said he, if it comes 
through a polluted channel, the obligation of res- 
titution will follow it.’” The contrary has been 
held in respect to the husband’s right. Cham- 
plin v. Champlin (R. I.), 39 Alb. Law Jour. 821; 
Alkire v. Alkire (Ind.); Lukens’ Appeal (Penn.). 


In State, ex rel. Flickinger, v. Fisher, Supreme 
Court of Missouri, February 6, 1893, it was held 








that a dentist is within Revised Statutes of 1889, 
section 6062, which exempts from jury duty “ practi- 


‘ tioners of medicine,” which was first enacted in the 


territorial days. The court said: ‘‘The subject of 
the qualifications of jurors, and the exemption of 
certain citizens from jury service, has always, in 
this State, been purely a subject of statutory regula- 
tion; the first act having been passed by the Terri- 
torial Legislature in 1808, before the common law 
of England was introduced into the Territory (1 
Terr. Laws, p. 198, § 2), in which ‘ practitioners of 
physic’ were exempted from service on juries. This 
law was repealed in 1810, and a new one passed, by 
which ‘all persons exercising the function of prac- 
titioner of physic’ were exempted. This continued 
to be the law until after the admission of the Terri- 
tory into the Union as a State, when, in 1825, anew 
act was passed, providing that ‘no person exercis- 
ing the functions of a practitioner of physic shall be 
compelled to serve on any grand or petit jury.’ 
This act was revised in 1835, in which Revision the 
provision reads: ‘No person exercising the func- 
tions of a practitioner of physic shall be compelled 
to serve onajury.’ R. S. 1835, p. 348,§9. Inthe 
Revision of 1845 it appears in precisely the same 
language as in the Revision of 1835 (R. S. 1845, p. 
627, § 9), and also in the Revision of 1855, except 
the word ‘physic’ was changed to ‘medicine ;’ and 
as thus changed, the provision has been carried into 
every Revision since, so that the law on this subject 
is not only exclusively statutory, but is the same as 
it has always been since the sovereignty of the State 
began, Service upon a jury of the country is a privi- 
lege as well asa duty, and however regarded by 
the individual in any particular case, is in fact and 
in law a position of honor and trust, charged with 
the gravest responsibility, from the discharge of the 
duties of which no citizen ought to be exempted 
who is personally fit for the position, except for the 
general welfare. Exemption from jury service is 
not a personal favor or disfavor, but for the public 


+ comfort and convenience; and in the light of this 


reason for its existence should the law governing 
such service be interpreted and administered. While 
the law on this subject and the reason for its exist- 
ence remain the same to-day as on the day of its first 
enactment, its application now is not so simple as it 
was in the beginning, and for many years thereafter. 
While the early practitioners of medicine in the 
State were not necessarily M. D.’s or doctors of 
medicine in the technical sense of the schools, they 
were all called doctors, and as such exercised the 
functions of doctors of medicine, surgeons, and 
dentists, and generally treated indiscriminately all 
the ailments that human flesh and bone is heir to, 
whether external or internal, according to the light 
they possessed; und such continued to be the case 
down to the memory of the present generation, and 
doubtless still remains so in many of the rural dis- 
tricts of the State. But in the cities and more 
populous districts we find now the functions for- 
merly exercised by the doctor or practitioner of 
medicine of the olden time divided up and exercised 
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by specialists, each confining himself generally to 
the practice of a particular branch or department of 
the science, such as surgeons, dentists, oculists, aur- 
ists, etc. While dentistry, as an independent call- 
ing, may have had a humble and comparatively re- 
cent origin, it has now become a very important 
branch of medical science (Address N. 3. Davis, 
M. D., Pres. Am. Med. Ass.), and there are but few 
who have arrived at the age of those who are usually 
called to serve as jurors who would not testify that 
when the exercise of its functions become necessary 
it is as exigent as the exercise of most of the other 
functions of the general practitioner. The facts 
that this branch of the medical profession has grown 
to such proportions as to have its own independent 
colleges, and to confer its own degrees, and that it 
has become necessary that its practice should be 
regulated by statute (2 R. 8. 1889, chap. 110, art. 
3), indicate the importance of the exercise of its 
functions to the public welfare. The fact that it is 
regulated in a separate article, and as an independ- 
ent calling from that of an M. D., does not in any 
manner affect the character of those functions. 
When, in 1874, the Legislature first began the regula- 
tion of the practice of medicine by general law, 
they were careful to preserve the exercise of the 
functions of the old practitioner of medicine to him 
by exempting him from the operation of its pro- 
visions (Laws 1874, p. 111, § 3, and 1877, p. 343, 
§ 1); and whatever changes may have been made in 
the law since on this subject, the relator, under the 
present law, is authorized to exercise all of the func- 
tions thus recognized that belong to his department 
of medicine. They are now more extensive, more 
important, and more exigent to the public welfare 
than they ever were before; and he is within the 
purview of both the letter and reason of the law 
that exempts ‘a practitioner of medicine’ from jury 
duty.” 


In Chilton v. St. Louis & I. M. Ry. Co., Supreme 
Court of Missouri, February 6, 1893, it was held 
that a railroad regulation that forbids negroes to 
travel in the same cars with white people, where 
the railroad company provides equally good cars 
for the negroes as for the white, is not unconstitu- 
tional. The court said: “The provisions of the Con- 
stitution which plaintiff claims prohibit such a regu- 
lation are the following clause of the Fourteenth 
Amendment of the Constitution of the United States, 
and section 3, article 1, of the Constitution of Mis- 
souri of 1865, then in force. The former provides 
‘that no State shall make or enforce any law which 
shall abridge the privileges or immunities of citizens 
of the United States.’ The latter provided ‘that 
no person can, on account of color, * * * be 
subjected in law to any other restraints or disquali- 
fications in regard to any personal rights than such 
as are laid upon others under like circumstances,’ 
In regard to the foregoing clause of the Constitution 
of the United States, it has been held that it does 
not undertake to confer new rights, nor does it un- 
dertake to regulate individual rights. It is simply 





prohibitory of State legislation. ‘Individual in- 
vasion of individual rights is not the subject-matter 
of the amendment.’ Civil Rights Cases, 109 U. 8. 3; 
Younger v. Judah (Mo. Sup.), 19 8. W. Rep. 1109. 
The Legislature had not undertaken to regulate 
railroads in the manner of carrying passengers in the 
State, and the provision of the State Constitution 
certainly does not undertake to deny to colored 
persons the equal protection of the laws. A rail- 
road corporation, as a common carrier, has no right 
to make unjust discrimination against any passen- 
ger, whatever his color, race or sex; and any regu- 
lation which would have unjustly discriminated 
against plaintiff on account of her color alone would 
have been contrary to the principles of the common 
law as well as the said provision of the Constitution. 
If the regulation was reasonable and just, no rights 
guaranteed her were denied. The civil rights to 
which plaintiff, as a passenger, was entitled from 
defendant as a carrier was a carriage in a car in 
which accommodations, safety and protection were 
afforded her equally to what was afforded other 
passengers paying the same fare. It is said in 
Younger v. Judah, supra: ‘We believe it is con- 
ceded on all hands that a common carrier of passen- 
gers may make and enforce reasonable rules for 
seating passengers; and it has been held that such 
a carrier, in the absence of any statute to the con- 
trary, may separate white and black passengers ina 
public conveyance, as arailroad train;’ citing Rail- 
road Co. v. Miles, 55 Penn. St. 209. In speaking of 
the rules, almost universally adopted by carriers, of 
separating passengers into classes and providing 
different parts of the conveyance for them, a dis- 
tinguished writer says: ‘No legal right is thereby 
denied, and no one can therefore complain. Pro- 
vision is accordingly made for such a separation, 
almost universally, by steamboats and railway car- 
riers, and the necessary regulations to enforce it are 
adopted, and such regulations have been held to be 
not only lawful, but highly commendable.’ Hutch. 
Carr., § 542. The right of a carrier to provide 
separate accommodations for colored passengers is 
recognized in the opinion of Justice Clifford in case 
of Hall v. De Cuir, 95 U. 8. 485. Statutes of Ten- 
nessee and Mississippi, permitting the separation of 
white from black passengers, where equal accom- 
modations were afforded, and rules of carriers in ac- 
cordance with such statutes were held reasonable by 
the Supreme Courts of said States. Railroad Co. v. 
Wells, 85 Tenn. 614; Louisville, N. O. & T. Ry. Co. 
v. State, 66 Miss. 670. In the first of these cases 
the court says: ‘We know of no rule that requires 
railroad companies to yield to the disposition of 
passengers to arbitrarily determine as to the coach 
in which they take passage.’ In another case the 
same court, in speaking of a regulation setting 
apart a car for ladies, says: A passenger may not 
dictate where he will sit, or in which car he will 
ride. If he is furnished accommodations equal in 
all respects to those furnished other passengers on 
the same train, he cannot complain.’ Railroad Co. 
v. Benson (Tenn.), 48. W. Rep. 7. See also Ror. 
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Railr. 969; Houck v. Railway Co., 38 Fed. Rep. 226; 
McGuinn v. Forbes, 37. id. 639; Day v. Owen, 5 
Mich. 520. While the instructions only required 
defendant to furnish plaintiff a seat in a car which 
was reasonably safe, commodious and comfortable, 
the evidence shows without conflict, we think, that 
the car in which she was requested to ride was 
equal in these accommodations to the one in which 
she insisted on riding; and whether the instructions 
required less in the way of accommodations than 
the law entitled her to it is not necessary to inquire, 
We do not think the regulation complained of de- 
prived plaintiff of any of the civil rights guaranteed 
to her under the Constitution of this State then in 
force.” 


——_»——___—_—_ 


JURISDICTION—SUPREME COURT—“ PENAL 
LAWS”’—CONSTITUTIONAL LAW. 


UNITED STATES SUPREME COURT, DECEMBER 12, 1892. 
HUNTINGTON v. ATTRILL.* 

Plaintiff recovered a judgment in a court of New York against 
defendant upon his personal liability as a director and 
stockholder in a New York corporation, under the New 
York statute (Laws of 1875, chap. 611, §§ 21, 37), on the 
grounds that defendant, as a director, made and filed a 
false certificate that the stock was fully paid in (in which 
ease the statute makes him personally liable for all the 
debts contracted by the corporation while he was an officer 
thereof), and that the debt was incurred before the stock 
was fully paid (in which case defendant, as a stockholder, 
was liable to the amount of his stock). Plaintiff thereafter 
filed a bill in a State court of Maryland to set aside an al- 
leged fraudulent transfer of property by defendant, and 
to charge the same with the payment of the New York 
judgment. This case was taken to the Court of Appeals 
of Maryland, which decided against the plaintiff’s claim 
upon the ground that the New York judgment was for a 
penalty under the New York statute, and therefore could 
not be enforced in Maryland. Two of the judges dissented 
upon the ground that this decision failed to give the New 
York judgment full faith and credit, as required by the 
Constitution of the United States (art. 4, § 1) and Revised 
Statutes, section 905. Held, that this decision involved 
the determination of a Federal question, and was reviewa- 
ble by the Supreme Court of the United States. 

The question whether a statute of one State, which in some 
aspects may be called penal, is a penal law in the interna- 
tional sense, so that it cannot be enforced in the courts of 
another State, depends upon the question whether its pur- 
pose is to punish an offense against the public justice of 
the State, or to afford a private remedy to the person in- 
jured by the wrongful act. 

Laws of New York of 1875, chapter 611, sections 21, 37, mak- 
ing the officers of a corporation liable for its debts in case 
they make any false certificate or report, and also, in the 
case of limited liability companies, rendering the stock- 
holders liable to the full amount of the stock held by 
them, respectively, for all debts contracted by the com- 
pany before the whole amount of capital stock has been 
paid in, is not a penal statute, in the international sense; 
so that a judgment recovered thereunder cannot be en- 
forced in another State, and the decision of a court of 
another State that the judgment is not enforceable therein 
is a failure to give such judgment the full faith and credit 
required by the Constitution of the United States (art. 4, 
§ 1) and by Revised Statutes, section 905. 


N error to the Court of Appeals of the State of 
Maryland. 
John K. Cowen, E. J. D. Cross and H. L. Bond, for 
plaintiff in error. 
S. T. Wallisaud Wm. A. Fisher, for defendant in 
error. 


*13Sup. Ct. Rep. 24. 











Gray, J. This was a bill in equity, filed March 21, 
1888, in the Circuit Court of Baltimore city, by Collis 
P. Huntington, a resident of New York, against the 
Equitable Gas-light Company of Baltimore, a corpora- 
tion of Maryland, and against Henry Y. Attrill, his 
wife and three daughters, all residents of Canada, to 
set aside a transfer of stock in that company made by 
him for their benefit and in fraud of his creditors, and 
to charge that stuck with the payment of a judgment 
recovered by the plaintiff against him in the State of 
New York, upon his liability as a director in a New 
York corporation, under the statute of New York of 
1875 (chap. 611), the material provisions of which are 
copied in the margin.* 

The bill alleged that on June i5, 1886, the plaintiff 
recovered, in the Supreme Court of the State of New 
York, in an action brought by him against Attrill on 
March 21, 1883, a judgment for the sum of $100,240, 
which had not been paid, secured or satisfied, and that 
the cause of action on which that judgment was recov- 
ered was as follows: On February 29, 1880, the Rock- 
away Beach Improvement Company, Limited, of which 
Attrill was an incorporator and a director, became a 
corporation under the law of New York, with a capital 
stock of $700,000. On June 15, 1880, the plaintiff lent 
that company tbe sum of $100,000, to be repaid on de- 
mand. On February 26, 1880, Attrill was elected one 
of the directors of the company, and accepted the of- 
fice, and continued to act as a director until after 
January 29, 1881. On June 30, 1880, Attrill, as a di- 
rector of the company, signed and made oath to, and 
caused to be recorded, as required by the law of New 
York, a certificate, which he knew to be false, stating 
that the whole of the capital stock of the corporation 
had been paid in, whereas in truth no part had been 
paid in, and by making such false certificate became 
liable, by the law of New York, for all the debts of the 
company contracted before January 29, 1881, including 
its debt to the plaintiff. On March 8, 1882, by pro- 
ceedings in a court of New York, the corporation was 
declared to be insolvent, and to have been so since 
July, 1880, and was dissolved. A duly exemplified 
copy of the record of that judgment was annexed to 
and made part of the bill. 

The bill also alleged that “at the time of its dissolu- 
tion, as aforesaid, the said company was indebted to 
the plaintiff and to other creditors to an amount far in 





*Sec. 21. If any certificate or report made, or public notice 
given, by the officers of any such corporation, shall be false 
in any material representation, all the officers who shall have 
signed the same shall be jointly and severally liable for all the 
debts of the corporation contracted while they are officers 
thereof. 

Sec. 37. In limited liability companies all the stockholders 
shall be severally individually liable to the creditors of the 
company in which they are stockholders, to an amount equal 
to the amount of stock held by them, respectively, for all 
debts and contracts made by such company, until the whole 
amount of capital stock fixed and limited by such company 
has been paid in, and a certificate thereof has been made and 
recorded as hereinafter prescribed. * * * The capital 
stock of every such limited liability company shall be paid in, 
one-half thereof within one year and the other half thereof 
within two years, from the incorporation of said company, or 
such corporation shall be dissolved. The directors of every such 
company, within thirty days after the payment of the last in- 
stallment of the capital stock, shall make a certificate stating 
the amount of the capital so paid in, which certificate shall be 
signed and sworn to by the president and a majority of the 
directors; and they shall, within the said thirty days, record 
the same in the office of the secretary of State, and of the 
county in which the principal business office of such corpora- 
tion is situated. 

Sec. 38. The dissolution. for any cause whatever, of any cor- 
poration created as aforesaid, shall not take away or impair 
any remedy given against such corporation, its stockholders 
or officers for any liabilities incurred previous to its dissolu- 
tion. 











246 





THE ALBANY LAW JOURNAL. 














excess of its assets; that by the law of the State of 
New York all the stockholders of the company were 
liable to pay all its debts, each to the amount of the 
stock held by him, and the defendant, Henry Y. At- 
trill, was liable at said date, and on April 14, 1882, as 
such stockholder, to the amount of $340,000, the 
amount of stock held by him, and was on both said 
dates also severally and directly liable, as a director, 
having signed the false report above mentioned, for all 
the debts of said company contracted between Febru- 
ary 26, 1880, and January 29, 1881, which debts aggre- 
gate more than the whole value of the property owned 
by said Attrill.” 

The bill further alleged that Attrill was in March, 
1882, and had ever since remained, individually liable 
in a large amount over and above the debts for which 
he was liable as a stockholder and director in the com- 
pany, and that he was insolvent, and had secreted and 
concealed all his property for the purpose of defraud- 
ing his creditors. 

The bill then alleged that in April, 1882, Attrill ac- 
quired a large amount of stock in the Equitable Gas- 
light Company of Baltimore, and forthwith transfer- 
red into his own name, as trustee for his wife, one 
thousand shares of such stock, and as trustee for each 
of his three daughters, two hundred and fifty shares of 
the same, without valuable consideration, and with 
intent to delay, hinder and defraud his creditors, and 
especially with the intent to delay, hinder and defraud 
this plaintiff of his lawful suits, damages, debts and 
demands against Attrill, arising out of the cause of 
action on which the aforesaid judgment was recovered, 
and out of the plaintiff's claim against bim as a stock- 
holder; that the plaintiff, in June, 1880, and ever since, 
was domiciled and resident in the State of New York, 
and that from February, 1880, to December 6, 1884, At- 
trill was domiciled and resident in that State, and that 
his transfers of stock in the gas company were made in 
the city of New York, where the principal office of the 
company then was, and where all its transfers of stock 
were made; and that those transfers were, by the laws 
of New York, as well as by those of Maryland, fraudu- 
leut and void as against the creditors of Attrill, in- 
cluding the creditors of the Rockaway Company, and 
were fraudulent and void as against the plaintiff. 

The bill further, by distinct allegations, averred that 
those transfers, unless set aside and annulled by a 
court of equity, would deprive the plaintiff of all his 
rights and interests of every sort therein, to which he 
was entitled as acreditor of Attrill at the time when 
those fraudulent transfers were made, and “that the 
said fraudulent transfers were wholly without legal 
consideration, were fraudulent and void, and should 
be set aside by a court of equity.” 

The bill prayed that the transfers of shares in the 
gas company be declared fraudulent and void, and exe- 
cuted for the purpose of defrauding the plaintiff out 
of his claim as existing creditor; that the certificates 
of those shares in the name of Attrill as trustee be 
ordered to be brought into court and cancelled; and 
that the shares ‘* be decreed to be subject to the claim 
of this plaintiff on the judgment aforesaid,” aud to be 
sold by a trustee appointed by the court, and new cer- 
tificates issued by the gas company to the purchasers, 
and for furtker relief. 

One of the daughters demurred to the bill because it 
showed that the plaintiff's claim was for the recovery 
of a penalty against Attrill arising under a statute of 
the State of New York, and because it did not state a 
case which entitled the plaintiff to any relief in a court 
of equity in the State of Maryland. 

By a stipulation of counsel, filed in the cause, it was 
agreed that for the purposes of the demurrer the bill 
should be treated as embodying the New York statute 
of June 21, 1875; aud that the Rockaway Beach Im- 





provement Company, Limited, was incorporated under 
the provisions of that statute. 

The Circuit Court of Baltimore city overruled the 
demurrer. On appeal to the Court of Appeals of the 
State of Marsland the order was reversed anda the bill 
dismissed. 70 Md. 191. 

The ground most prominently brought forward and 
most fully discussed in the opinion of the majority of 
the court, delivered by Judge Bryan, was that the lia- 
bility imposed by section 21 of the statute of New York 
upon officers of a corporation, making a false certificate 
of its condition, was for all its debts, without inquir- 
ing whether a creditor had been deceived and induced 
by deception to lend his money or to give credit, or 
whetier he had incurred loss to any extent by the ina- 
bility of the corporation to pay, and without limiting 
the recovery to the amount of loss sustained, and was 
intended as a punishment for doing any of the forbid- 
den acts, and was therefore, in view of the decisions in 
that State and in Maryland, a penalty which could not 
be enforced in the State of Maryland; and that the 
judgment obtained in New York for this penalty, while 
it ‘“‘merged the original cause of action so that a suit 
cannot be again maintained upon it,” and ‘is also con- 
clusive evidence of its existence in the form and under 
the circumstances stated in the pleadings,’’ yet did not 
change the nature of the transaction, but, within the 
decision of this court in Wisconsin v. Insurance Co., 
127 U. S. 265, was in its ‘‘essential nature and real 
foundation” the same as the original cause of action, 
and therefore a suit could not be maintained upon 
such a judgment beyond the limits of the State in 
which it was rendered. 70 Md. 193-198. 

The court then took up the clause of the bill, above 
quoted, in which it was sought to charge Attrill as 
originally liable under the statute of New York, both 
as a stockholder and as a director, and observing that 
“this liability is asserted to exist independently of the 
judgment,’’ summarily disposed of it, upon the grounds 
that it could not attach to him as a stockholder, be- 
cause he had not been sued, as required by the New 
York statute, within two years after the plaintiff's debt 
became due, nor as a director, because ‘* the judgment 
against Attrill for having made the false report cer- 
tainly merges all right of action against him on this 
account,’’ but that if be was liable at the times and on 
the grounds **mentioned in this clause of the bill,” 
this liability was barred by the statute of limitations 
of Maryland. 70 Md. 198, 199. 

Having thus decided against the plaintiff's claim un- 
der his judgment, upon the single ground that it was 
for a penalty under the statute of New York, and 
therefore could not be enforced in Maryland, and 
against any original liability under the statute, for 
various reasons, the opinion concluded: ‘‘ Upon the 
whole it appears to us that the complainant has no 
cause of action which he can maintain in this State.” 
70 Md. 199. 

Judge Stone, with whom Judge McSherry concurred, 
dissented from the opinion of the majority of the 
court, upon the ground that it did not give due effect 
to the act of Congress passed in pursuance of the Con- 
stitution of the United States, and providing that the 
records of judgments rendered by a court of any State 
shall have such faith and credit given to them in every 
court within the United States as they have by law or 
usage in the courts of the State whence they are taken. 
Act of May 26, 1790, chap. 11 (1 Stat. 122; Rev. Stat., 
§ 905). He began his opinion by saying: *‘ I look upon 
the principal point as a Federal question, and am gov- 
erned in my views more by my understanding of the 
decisions of the Supreme Court of the United States 
than by the decisions of the State courts.’’ And he 
concluded thus: “I think the Supreme Court, in 127 
U. S. 265, meant to confine the operation of the rule 
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that no country will execute the penal laws of another 
to such laws as are properly classed as criminal. It is 
not very easy to give any brief definition of a criminal 
law. It may perhaps be enough to say that in general 
all breaches of duty that confer no rights upon an in- 
dividual or person, and which the State alone can take 
cognizance of, are in their nature criminal, and that 
all such come within the rnle. But laws which, while 
imposing a duty, at the same time confer a right upon 
the citizens to claim damages for its non-performance, 
are not criminal. If all the laws of the latter deserip- 
tion are held penal, in the sense of criminal, thac 
clause in the Constitution which relates to records and 
judgments is of comparatively little value. There isa 
large and constantly increasing number of cases that 
may in one sense be termed penal, but can in no 
sense be classed as criminal. Examples of these 
may be found in suits for damages for negligence in 
causing death, for double damages for the injury 
to stock where railroads have neglected the State 
laws for fencing in their tracks, and the liability of 
officers of corporations for the debts of the company 
by reason of their neglect of a plain duty imposed by 
statute. I cannot think that judgments on such claims 
are not within the protection given by the Constitu- 
tion of the United States. I therefore think the order 
in this case should be affirmed.’’ 70 Md. 200-205. 

A writ of error was sued out by the plaintiff, and al- 
lowed by the chief justice of the Court of Appeals of 
Maryland, upon the ground “that the said Court of 
Appeals is the highest court of law or equity in the 
State of Maryland, in which a decision in the said suit 
could be had; that in said suit aright and privilege 
are claimed under the Constitution and statutes of the 
United States, and the decision is against the right 
and privilege set up and claimed by your petitioner 
under said Constitution and statutes; and that in said 
suit there is drawn in question the validity of a statute 
of, and an authority exercised under, the United 
States, and the decision is against the validity of such 
statute and of such authority.”’ 

It thus appears that the judgment recovered in New 
York was made the foremost ground of the bill, was 
fully discussed and distinctly passed upon by the ma- 
jority of the Court of Appeals of Maryland, and was 
the only subject of the dissenting opinion; and that 
the court, without considering whether the validity of 
the transfers impeached as fraudulent was to be gov- 
erned by the law of New York or by the law of Mary- 
land, and without a suggestion that those transfers al- 
leged to have been made by Attrill with intent to de- 
lay, hinder and defraud all his creditors were not 
vuidable by subsequent as well as by existing credit- 
ors, or that they could not be avoided by the plaintiff, 
claiming under the judgment recovered by him against 
Attrill after those transfers were made, declined to 
maintain his right to do so by virtue of that judgment, 
simply because the judgment had, as the court held, 
been recovered in another State, in an action for a 
penalty. 

The question whether due faith and credit were 
thereby denied to the judgment rendered in another 
State is a Federal question, of which this court has 
jurisdiction on this writ of error. Green v. Van Bus- 
kirk, 5 Wall. 307, 311; Crapo v. Kelly, 16 id. 610, 619; 
Dupasseur v. Rochereau, 21 id. 13(, 134; Crescent City 
Livestock Co. v. Butchers’ Union Slaughter-House Co., 
120 U. 8. 141, 146, 147; Cole v. Cunningham, 133 id. 107; 
Carpenter v. Strange, 141 id. 87, 103. 

In order to determine this question it will be neces- 
sary, in the first place, to consider the true scope and 
meaning of the fundamental maxim of international 
Jaw stated by Chief Justice Marshall in the fewest possi- 
ble words: ‘‘ The courts of no country execute the penal 
laws of nnother.”” The Antelope, 10 Wheat. 66, 123. 








In interpreting this maxim there is danger of being 
misled by the different shades of meaning allowed to 
the word “* penal”’ in our language. 

In the municipal law of England and America the 
words “*penal” and “penalty” have been used in 
various senses. Strictly and primarily they denote 
punishment, whether corporal or pecuniary, imposed 
and enforced by the State for a crime or offense 
against its laws. U.S. v. Reisinger, 128 U. S. 398, 402; 
U.S. v. Chouteau, 102 id. 603, 611. But they are also 
commonly used as including any extraordinary liabil- 
ity to which the law subjects a wrong-doer in favor of 
the person wronged, not limited to the damages suf- 
fered. ‘They are so elastic in meaning as even to be 
familiarly applied to cases of private contracts, wholly 
independent of statutes, as when we speak of the 
“penal sum” or “‘ penalty” of a bond. In the words 
of Chief Justice Marshall: ‘‘In general, a sum of 
money in gross, to be paid for the non-performance of 
an agreement, is considered as a penalty, the legal ope- 
ration of which is to cover the damages which the 
party in whose favor the stipulation is made may have 
sustained from the breach of contract by the opposite 
party.’’ Tayloe v. Sandiford, 7 Wheat. 13, 17. 

Penal laws, strictly and properly, are those imposing 
punishment for an offense committed against the State, 
and which, by the English and American Constitu- 
tions, the executive of the State has the power to par- 
don. Statutes giving a private action against the 
wrong-doer are sometimes spoken of as penal in their 
nature, but in such cases it has been pointed out that 
neither the liability imposed nor the remedy given is 
strictly penal. 

The action of an owner of property against the hun- 
dred to recover damages caused by a mob was said 
by Justices Willes and Buller to be ‘ penal against the 
hundred, but certainly remedial as to the sufferer.” 
Hyde v. Cogan, 2 Doug. 699, 705, 706. A statute giving 
tbe right to recover back money lost at gaming, and if 
the loser does not sue within a certain time, authoriz- 
ing a qui tam action to be brought by any other person 
for threefold the amount, has been held to be remedial 
as to the loser, though penal as regards the suit by a 
common informer. Bones v. Booth, 2 W. Bl. 1226; 
Brandon v. Pate, 2 H. Bl. 308; Grace v. McElroy, 1 
Allen, 563; Read v. Stewart, 129 Mass. 407, 410; Cole 
v. Groves, 134 id. 471. As said by Mr. Justice Ash- 
hurst in the King’s Bench, and repeated by Mr. Jus- 
tice Wilde in the Supreme Judicial Court of Massachu- 
setts: ‘‘ It has been held in many instances that where 
a statute gives accumulative damages to the party 
grieved, it is not a penal action.’’ Woodgate v. Knatch- 
bull, 2 T. R. 148, 154; Read v. Chelmsford, 16 Pick. 128, 
132. Thus a statute giving to a tenant, ousted without 
notice, double the yearly value of the premises against 
the landlord, has been held to be “not like a penal 
law, where a punishment is imposed for a crime,’’ but 
‘rather as a remedial than a penal law,’ because ‘the 
act indeed does give a penalty, but it is to the party 
grieved.”’ Lake v. Smith, 1 Bos. & P. (N. R.) 174, 179, 
180, 181; Wilkinson v. Colley, 5 Burrows, 2694, 2698. 
So in an action given by statute to a traveller injured 
through a defect in a highway, for double damages 
against the town, it was held unnecessary to aver that 
the facts constituted an offense, or to conclude against 
the form of the statute, because, as Chief Justice Shaw 
said: ‘* The action is purely remedial, and has none of 
the characteristics of a penal prosecution. All dam- 
uges for neglect or breach of duty operate to a certain 
extent as punishment; but the distinction is that it is 
prosecuted for the purpose of punishment, and to de- 
ter others from offending in like manner. Here the 
plaintiff sets out the liability of the town to repair, 
and an injury to himself from a failure to perform that 
duty. The law gives him enhanced damages; but still 
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they are recoverable to his own use, and in form and 
substance the suit calls for indemnity.” Reed v. 
Northfield, 13 Pick. 94, 100, 101. 

The test whether a law is penal, in the strict and 
primary sense, is whether the wrong sought to be re- 
dressed is a wrong to the public or a wrong to the in- 
dividual, according to the familiar classification of 
Blackstone: ‘**‘ Wrongs are divisible into two sorts or 
species: private wrongs and public wrongs. The 
former are an infringement or privation of the private 
or civil rights belonging to individuals, considered as 
individuals, and are thereupon frequently termed 
‘civil injuries;’ the latter area breach and violation 
of public rights and duties, which affect the whole 
community, considered as a community, and are dis- 
tinguished by the harsher appellation of ‘crimes and 
misdemeanors.’”’ 3 Bl. Com. 2. 

Laws have no force of themselves beyond the juris- 
diction of the State which enacts them, and can have 
extra-territorial effect only by the comity of other 
States. The general rules of international comity 
upon this subject were well summed up, before the 
American Revolution, by Chief Justice De Grey, as 
reported by Sir William Blackstone: ‘‘ Crimes are in 
their nature local, and the jurisdiction of crimes is 
local. And so as to the rights of real property, the 
subject being fixed and immovable. But personal in- 
juries are of a transitory nature, and sequuntur forum 
rei.” Rafael v. Verelst, 2 W. Bl. 1055, 1058. 

Crimes and offenses against the laws of any State 
can only be defined, prosecuted and pardoned by the 
sovereign authority of that State; and the authorities, 
legislative, executive or judicial, of other States take 
no action with regard to them, except by way of extra- 
dition, to surrender offenders to the State whose laws 
they have violated, and whose peace they have broken. 

Proceedings in rem to determine the title to land 
must necessarily be brought in the State within whose 
borders the land is situated, and whose courts and offi- 
cers alone can put the party in possession. Whether 
actions to recover pecuniary damages for trespasses to 
real estate, *‘ of which the causes,”’ as observed by Mr. 
Westlake (Priv. Int. Law [83d ed.], 213), “could not 
have occurred elsewhere than where they did occur,’’ 
are purely local, or may be brought abroad, depends 
upon the question whether they are viewed as relating 
to the real estate or only as affording a personal rem- 
edy. By the common law of England, adopted in most 
of the States of the Union, such actions are regarded 
as local, and cau be brought only where the land is 
situated. Doulson v. Matthews, 4 T. R. 503; McKenna 
v. Fisk, 1 How. 241, 248. 

But in some States and countries they are regarded 
as transitory, like other personal actions; and whether 
an action for trespass to land in one State can be 
brought in another State depends on the view which 
the latter State takes of the nature of the action. For 
instance, Chief Justice Marshall held that an action 
could not be maintained in Virginia, by whose law it 
was local, for a trespass to land in New Orleans. Liv- 
ingston v. Jefferson, 1 Brock. 203. 

On the other hand, an action for a trespass to land 
in Illinois, where the rule of the common law pre- 
vailed, was maintained in Louisiana, Chief Justice Eus- 
tis saying: ** The present action is, under our laws, a 
personal action, and is not distinguished from any or- 
dinary civil action as to the place or tribunal in which 
it may be brought.’’ Holmes v. Barclay, 4 La. Ann. 
63. Andina very recent English case, in which the 
judges differed in opinion upon the question whether 
since local venue has been abolished in England, an ac- 
tion can be maintained there for a trespass to land in 
a foreign country, all agreed that this question de- 
pended on the law of England. Companhia de Mo- 
cambique v. British South Africa Co. (1892), 2). B. 358. 





See also Cragin v. Lovell, 88 N. Y. 258; Allin v. Lum- 
ber Co., 150 Mass. 560. 

In order to maintain an action for an injury to the 
person or to movable property, some courts have held 
that the wrong must be one which would be actionable 
by the law of the place where the redress is sought, as 
well as by the law of the place where the wrong was 
done. See, for example, The Halley, L. R., 2 P. C. 193, 
204; Phillips v. Eyre, L. R., 6 Q. B. 1, 28, 29; The M. 
Moxham, 1 Prob. Div. 107, 111; Wooden v. Railroad 
Co., 126 N. Y. 10; Ash v. Railroad Co., 72 Md. 144. But 
such is not the law of this court. By our law a pri- 
vate action may be maintained in one State, if not 
contrary to its own policy, for such a wrong done in 
another, and actionable there, although a like wrong 
would not be actionable in the State where the suit is 
brought. Smith v. Condry, 1 How. 28; The China, 7 
Wall. 53, 64; The Scotland, 105 U.S. 24, 29; Dennick v. 
Railroad Co., 103 id. 11; Railway Co, v. Cox, 145 id. 593. 

Upon the question what are to be considered penal 
laws of one country, within the international rule 
which forbids such laws to be enforced in any other 
country, so much reliance was placed by each party in 
argument upon the opinion of this court in Wisconsin 
v. Insurance Co., 127 U. S. 265, that it will be conve- 
nient to quote from that opinion the priacipal proposi- 
tions there affirmed : 

“The rule that the courts of no country execute the 
penal laws of another applies, not only to prosecutions 
and sentences for crimes and misdemeanors, but to all 
suits in favor of the State for the recovery of pecu- 
niary penalties for any violation of statutes for the pro- 
tection of its revenue or other municipal laws, and to 
all judgments for such penalties.’? 127 U. S. 290. 

“The application of the rule to the courts of the sev- 
eral States and of the United States is not affected by 
the provisions of the Constitution and of the act of 
Congress, by which the judgments of the courts of any 
State are to have such faith and credit given to them 
in every court within the United States as they have 
by law or usage in the State in which they were ren- 
dered.” 127 U.S. 291. 

“The essential nature and real foundation ofa cause 
of action are not changed by recovering judgment upon 
it; and the technical rules, which regard the original 
claim as merged inthe judgment, and the judgment 
as implying a promise by the defendant to pay it, do 
not preclude a court, to which a judgment is presented 
for affirmative action (while it cannot go behind the 
judgment for the purpose of examining into the valid- 
ity of the claim),from ascertaining whether the claim is 
really one of such a nature that the court is authorized 
to enforce it.” 127 U. 8S. 292, 293. 

“The statute of Wisconsin under which the State 
recovered in one of her own courts the judgment now 
and here sued on, was in the strictest sense a penal 
statute, imposing a penalty upon any insurance com- 
pany of another State doing business in the State of 
Wisconsin without having deposited with the proper 
officer of the State a full statement of its property and 
business during the previous year. The cause of ac- 
tion was not any private injury, but solely the offense 
committed against the State by violating herlaw. The 
prosecution was in the name of the State, and the 
whole penalty, when recovered, would accrue to the 
State.” 127 U. S. 299. 

Such were the grounds upon which it was adjudged in 
that case that this court, under the provision of the 
Constitution giving it original jurisdiction of actions 
between a State and citizens of another State, had no 
jurisdiction of an action by a State upon a judgment 
recovered by it in one of its own courts against a citi- 
zen or corporation of another State for a pecuniary 
penalty for a violation of its municipal law. 

Upon similar grounds, the courts of a State cannot 
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be compelled to take jurisdiction of a suit to recover 
alike penalty for a violation of a law of the United 
States. Martin v. Hunter, 1 Wheat. 304, 330, 337; U. S. 
v. Lathrop, 17 Johns. 4, 265; Delafield v. Illinois, 2 Hill, 
159, 169; Jackson v. Rose, 2 Va. Cas. 34; Ely v. Peck, 7 
Conn. 239; Davison v. Champlin, id. 244; Haney v. 
Sharp, 1 Dana, 442; State v. Pike, 15 N. H. 83,85; Ward 
v. Jenkins, 10 Mete. (Mass.) 585, 587; 1 Kent Com. 
402-404. The only ground ever suggested for maintain- 
ing such suits in a State court is that the laws of the 
United States are, in effect, laws of each State. Claflin 
v. Houseman, 93 U. S. 130, 187; Platt, J., in U. 8S. v. 
Lathrop, 17 Johns. 22; Ordway v. Bank, 47 Md. 217. 
Batin Cladin v. Houseman the point adjudged was 
that an assignee under the Bankrupt Law of the United 
States could assert ina State court the title vested in 
him by the assignment in bankruptcy; and Mr. Jus- 
tice Bradley, who delivered the opinion in that case, 
said the year before, when sitting in the Circuit Court, 
and speaking of a prosecution in acourt of the State 
of Georgia, for perjury committed in that State, in tes- 
tifying before a commissioner of the Circuit Court of 
the United States: ‘‘ It would be a manifest incongru- 
ity for one sovereignty to punish a person for an offense 
committed against thelaws of another sovereignty.’”’ 
Ex parte Bridges, 2 Woods, 428, 430. See also Loney’s 
Case, 134 U.S. 372. 

Beyoud doubt (except in cases removed from a State 
court in obedience to an express act of Congress, in 
order to protect rights under the Constitution and 
laws of the United States), a Circuit Court of the Uni- 
ted States cannot entertain jurisdiction of a suit in 
bebalf of the State, or of the people thereof, to recover 
a penalty imposed by way of punishment for a viola- 
tion of a statute of the State; “the courts of the Uni- 
ted States,’’ as observed by Mr. Justice Catron, deliv- 
ering a judgment of this court, “ having no power to 
execute the penal laws of the individual States.” Gwin 
v. Breedlove, 2 How. 29, 36, 37; Gwin v. Barton, 6 id. 
7; Iowa v. Chicago, B. & Q. R. Co., 37 Fed. Rep. 497; 
Ferguson v. Ross, 38 id. 161; Texas v. Day Land 
& Cattle Co., 41 id. 228; Dey v. Chicago, M. & St. P. Ry. 
Co., 45 id. 82. 

For the purposes of extra-territorial jurisdiction it 
may well be that actions by a common informer, called, 
as Blackstone says, “* popular actions,’ because they 
are given to the people in general,’’ to recover a pen- 
alty imposed by statute for an offense against the law, 
and which may be barred by a pardon granted before 
action brought, may stand on the same ground as suits 
brought for such a penalty in the name of the State or 
of its officers, because they are equally brought to en- 
force the criminal law of the State. 3 Bl. Com. 161, 162; 
2 id. 437, 488; Adams v. Woods, 2 Cranch, 336; Gwin 
v. Breedlove, above cited; U. 8S. v. Connor, 138 U. S. 
61, 66; Bryant v. Ela, Smith (N. H.), 396. And per- 
sonal disabilities imposed by the law of a State, as an 
incident or consequence of a judicial sentence or de- 
cree, by way of punishment of an offender, and not for 
the benefit of any other person—such as attainder, or 
infamy, or incompetency of a convict to testify, or dis- 
qualification of the guilty party toa cause of divorce for 
adultery to marry again—are doubtless strictly penal, 
and therefore have no extra-territorial operation. 
Story Confl. Law, §$ 91, 92; Dicey Dom. 162; Folliott 
v. Ogden, 1 H. BL. 128, and 3 'T. R. 726; Logan v. U.S., 
144 U. 8. 263, 303; Dickson v. Dickson, 1 Yerg. 110; 
Ponsford vy. Johnson, 2 Blatehf. 51; Com. v. Lane, 113 
Mass. 458, 471; Van Voorhis v. Brintnall, 86 N. Y. 18, 
28, 29. 

The question whether a statute of one State, which 
in some aspects may be called penal, is a penal law in 
the international sense, so that it cannot be enforced 
in the courts of another State, depends upon the ques- 
tion whether its purpose is to punish an offense against 








the public justice of the State, or to afford a private 
remedy to a person injured by the wrongful act. There 
could be no better illustration of this than the decision 
of thiscourt in Dennick v. Railroad Co., 103 U. 8. 11. 
In that case it was held that, by virtue of a statute of 
New Jersey making a person or corporation, whose 
wrongful act, neglect or default should cause the death 
of any person, liable to an action by his administrator, 
for the benefit of his widow and next of kin, to recover 
damages forthe pecuniary injury resulting to them 
from his death, such an action, where the neglect and 
the death took place in New Jersey, might, upon gen- 
eral principles of law, be maintained in a Circuit Court 
of the United States held in the State of New York, 
by an administrator of the deceased appointed in that 
State. 

Mr. Justice Miller, in delivering judgmens, said: ‘It 
can scarcely be contended that the act belongs to the 
class of criminal laws which can only be enforced by 
the courts of the State where the offense was commit- 
ted; forit is, though a statutory remedy, a civil action 
to recover damages foracivilinjury. It is indeed a 
right dependent solely on the statute of the State; but 
when the act is done for which the law says the person 
shall be liable, and the action by which the remedy is 
to be enforced isa personal and not a real action, and 
is of that character which the law recognizes as transi- 
tory, and not local, we cannot see why the defendant 
may not be held liable in any court to whose jurisdic- 
tion he can be subjected by personal process or by vol- 
untary appearance, as was the case here. It is diffi- 
cult to understand how the nature of the remedy, or 
the jurisdiction of the courts to enforce it,is in any 
manner dependent on the question whether it is a 
statutory right ora common-law right. Wherever, by 
either the common law or the statute law of a State, a 
right of action has become fixed, and a legal liability 
incurred, that liability may be enforced, and the right 
of action pursued, in any court which has jurisdiction 
of such matters,and can obtain jurisdiction of the 
parties.” 103 U. 5. 17, 18. 

That decision is important as establishing two points 
—(1) The court considered ‘‘ criminal laws,” that is to 
say, laws punishing crimes, as constituting the whole 
class of penal laws which cannot be enforced extra- 
territorially. (2) A statute of a State, manifestly in- 
tended to protect life, and to impose anew and extra- 
ordinary civil liability upon those causing death, by 
subjecting them to aprivate action for the pecuniary 
damages thereby resulting to the family of the de- 
ceased, might be enforced in a Circuit Court of the 
United States held in another State, without regard 
to the question whether a similar liability would have 
attached for a similar cause in that State. The decis- 
ion was approved and followed at the last term in Rail- 
way Co. v. Cox, 145 U.S. 593, 605, where the chief jus- 
tice, speaking for the whole court, after alluding to 
cases recognizing the rule where the laws of both ju- 
risdictions are similar, said: ‘‘The question however 
is one of general law, and we regard it as settled in 
Dennick v. Railroad Co.” 

That decision has also been followed in the courts of 
several States. Herrick v. Railway Co., 31 Minn. 11; 
Chicago, ete., R. Co. v. Doyle, 60 Miss. 977; Knight v. 
Railroad Co., 108 Penn. St. 250; Morris v. Railway Co., 
65 Towa, 727; Railway Co. v. Lewis, 24 Neb. 848; Hig- 
gins v. Railroad Co., 155 Mass. 176. 

In the case last cited a statute of Connecticut having 
provided that all actions for injuries to the person, in- 
cluding those resulting, instantaneously or otherwise, 
in death, should survive, and that for an injury result- 
ing in death from negligence, the executor or adminis- 
trator of the deceased might maintain an action to re- 
cover damages not exceeding $5,000, to be distributed 
among his widow and heirs in certain proportions, it 
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was held that such an action was not a penal action, 
and might be maintained under that statute in Massa- 
chusetts by an administrator appointed there, of a citi- 
zen thereof, who had been instantly killed in Counecti- 
cut by the negligence of arailroad corporation; and the 
general principles applicable to the case were carefully 
stated as follows: ‘‘ These principles require that in 
cases of other than penal actions, the foreign law, if 
not contrary toour public policy, or to abstract justice 
or pure morals, or calculated to injure the State or its 
citizens, shail be recognized and enforced here, if we 
have jurisdiction of all necessary parties, and if we 
can see that, consistently with our own forms of pro- 
cedure and law of trials, we can do substantial justice 
between the parties. If the foreign law is a penal stat- 
ute, or if it offends our own policy, or is repugnant to 
justice or to good morals, or is calculated to injure this 
State or its citizens, or if we have not jurisdiction of 
parties who must be brought in to enable us to give a 
satisfactory remedy, or if, under our forms of proced- 
ure, an action here cannot give a substantial remedy, 
We arent liberty to decline jurisdiction.’ 155 Mass. 180. 

The provision of the statute of New York now in 
question, making the officers of a corporation who sign 
and record a false certificate of the amount of its capi- 
tal stock, liable for all its debts, is in no sense a crimi- 
nal or quasi criminallaw. The statute, while it enables 
persous complying with its provisions to do business 
as a corporation, without being subject to the liability 
of general partners, takes pains to secure and main- 
tain a proper corporate fund for the payment of the 
corporate debts. With this aim, it makes the stock- 
holders individually liable for the debts of the corpo- 
ration until the capital stock is paid in, and a certifi- 
cate of the payment made by the officers, and makes 
the officers liable for any false and material representa. 
tion in that certificate. The individual liability of the 
stockholders takes the place of a corporate fand, until 
that fund has been duly created; and the individual 
liability of the officers takes the place of the fund, in 
case their statement that it has been duly created is 
false. If the officers do not truly state and record the 
facts which exempt them from liability, they are made 
liable directly to every creditor of the. company, who 
by reason of their wrongful acts has not the security, 
for the payment of his debt out of the corporate prop- 
erty, on which he had aright to rely. As the statute 
imposes a burdensome liability on the officers for their 
wrongful act, it may well be considered penal, in the 
sense that it should be strictly construed. But as it 
gives a civil remedy, at the private suit of the creditor 
only, and measured by the amount of his debt, it is as 
to him clearly remedial. To maintain such a suit is 
not to administer a punishment imposed upon an of- 
fender against the State, butsimply to enforce a pri- 
vate right secured under its laws to an individual. We 
can see no just ground, on principle, for holding such a 
statute to be a penal law, in the sense that it cannot be 
enforeed in a foreign State or country. 

The decisions of the Court of Appeals of New York, 
so far as they have been brought to our notice, fall 
short of holding that the liability imposed upon the 


officers of the corporation by such statutes is a punish- | 


ment or penalty which cannot be enforced in another 
State. 

In Garrison v. Howe the court held that the statute 
was so far penal that it must be construed strictly, and 
therefore the officers could not be charged with a debt 
of the corporation, which was neither contracted nor 
existing during a default in making the report re- 
quired by the statute; and Chief Justice Denio, in de- 
liverinzg judgment, said: “ If the statute were simply a 
remedial one, it might be said that the plaintiff's case 
was within its equity; for the general object of thelaw 
doubtless was, beside enforcing the duty of making re- 
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ports for the benefit of all concerned, to enable parties 
proposing to deal with the corporation to see whether 
they could safely do so.”’ ‘ But the provision is highly 
penal, and the rules of law do not permit us to extend 
it by construction to cases not fairly within the Jan- 
guage.”’ 17 N. Y. 458, 465, 466. 

In Jones v. Barlow it was accordingly held that offi- 
cers were only liable for debts actually due, and for 
which a present right of action exists against the cor- 
poration, and thecourt said: ‘‘Although the obliga- 
tion is wholly statutory, and adjudged to bea penalty, 
it is in substance, as itis in form, a. remedy for the 
collection of the corporate debts. The act is penal as 
against the defaulting trustees, but is remedial in fa- 
vor of creditors. The liability of defaulting trustees is 
measured by the obligation of the company, and a dis- 
charge of the obligations of the company or a release 
of the debt bars the action against the trustees.”” 62 
N. Y. 202, 205, 206. 

The other cases in that court, cited in the Court of 
Appeals of Maryland in the present case, adjudged 
ouly the following points: Within the meaning of a 
statute of limitations applicable to private actions only 
the action against an oflicer is not ‘upon a liability 
created by statute, other than a penalty or forfeiture,” 
which would be barred in six years, but is barred in 
three years as ‘‘an action upon a statute for a penalty 
or forfeiture where action is given to the party ag- 
grieved,” because the provisions in question, said the 
court, ‘impose a penalty oraliability in that nature.” 
Bank v. Bliss, 35 N. Y. 412, 417. A count against a per- 
son as an Officer for not filing a report cannot be joined 
with one against him as astockholder for debts con- 
tracted before a report is filed, that being ‘‘an action 
on contract.’’ Wiles v. Suydam, 64 N. Y. 175, 176. The 
action against an officer is an action ex delicto, and 
therefore does not survive against his personal repre- 
sentatives. Stokes v. Stickney, 96 N. Y. 323. 

In a later cause than any of these, the court, in affirm 
ing the very judgment now sued on, and adjudging the 
statute of 1875 to be constitutional and valid, said that 
‘* while liability, within the provision in question, is 
in some sense penal in its character, it may have been 
intended for the protection of creditors of corpora- 
tions created pursuant to that statute.” Huntington 
v. Attrill, 118 N. Y. 365, 378. And where such an ac- 
tion against an officer went to judgment before the 
death of either party, it was decided that ‘‘the original 
wrong Was merged inthe judgment, and that then be- 
came property, with all the attributes of a judgment 
in an action ex contractu,”’ and that if, aftera reversal 
of judgment for the plaintiff, both parties died, the 
plaintiff’s representatives might maintain an appeal 
from the judgment of reversal, and have the defend- 
ant’s representatives summoned in. Carr v. Rischer, 
119 N. Y. 117, 124. 

We do not refer to these decisions as evidence in 
this case of the law of New York, because in the courts 
of Maryland that law could only be proved as a fact, 
and was hardly open to proof on the demurrer, and if 
not proved in those courts, could not be taken judicial 
notice of by this court on this writ of error. Hanley 
v. Donoghue, 116 U. 8.1; Chicago & A. R. Co. v. Wige 
gins Ferry Co., 119 id. 615; Wernuwag v. Pawling, 5 Gill 
Coates v. Mackey, 56 Md. 416, 419. Nor 
for reasons to be stated presently, could those decis- 
ions, in any view, be regarded as concluding the courts 
of Maryland, or this court, upon the question whether 
this statute is a penal law in the international sense. 
But they are entitled to great consideration, because 
made by a court of high authority, construing the 
terms of a statute with which it was peculiarly famil- 
iar; and it issatisfactory to find no adjudication of 
that court inconsistent with the view which we take 
of the liability in question. 
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That court and some others indeed have held that 
the liability of officers under such a statute is so far in 
the nature of a penalty that the creditors of the corpo- 
ration have no vested right therein, which cannot be 
taken away by a repeal of the statute before judgment 
in an action brought thereon. Manufacturing Co. v. 
Beecher, 97 N. Y. 651; 26 Hun, 48; Iron Co. v. Pierce, 
4 Biss. 327; Breitung v. Lindauer, 37 Mich. 217, 230; 
Gregory v. Bank, 3 Colo. 332. But whether that is so, 
or whether within the decision of thiscourt in Haw- 
thorne v. Calef, 2 Wall. 10, 23, such a repeal so affects 
the security which the creditor had when his debt was 
contracted as to impair the obligation of his contract 
with the corporation, is aside from the question now 
before us. 

Itis true that the courts of some States, including 
Maryland, have declined to enforce a similar liability 
imposed by the statute of another State. But in each 
of those cases it appears to have been assumed to have 
been a sufficient ground for that conclusion that the 
liability was not founded in contract, but was in the 
nature of a penalty imposed by statute; and no rea- 
sous were given for considering the statute a penal law 
in the strict, primary and international sense. Der- 
rickson v. Smith, 27 N. J. Law, 166; Halsey v. McLean, 
12 Allen, 438; Bank v. Price, 33 Md. 487. 

It isalso true that in Engine Co. v. Hubbard, 101 U. 
S. 188, 192, Mr. Justice Clifford referred to those cases 
by way of argument. But in that case, as well as in 
Chase v. Curtis, 113 id. 452, the only point adjudged 
was that such statutes were so far penal that they 
must be construed strictly ; and in both cases jurisdic- 
tion was assumed by the Circuit Court of the United 
States,and not doubted by this court, which could 
hardly have been if the statute had been deemed penal 
within the maxim of international law. In Flash v. 
Conn, 109 U. 8. 371, the liability sought to be enforced 
under the statute of New York was the liability of a 
stockholder arising upon contract, and no question 
was presented as to the nature of the liability of offi- 
cers. 

But in Hornor v. Henning, 93 U. S. 228, this court 
declined to consider a similar liability of officers of a 
corporation in the District of Columbia as a penalty. 
See also Neal v. Moultrie, 12 Ga. 104; Cady v. Sanford, 
53 Vt. 632, 639, 640; Nickerson v. Wheeler, 118 Mass. 
295, 298; Post v. Railroad Co., 144 id. 341, 845; Wool- 
verton v. Taylor, 132 lil. 1973; Mor. Corp. (2d ed.), 
§ 908. 

The case of Railway Co. v. Humes, 115 U.S. 513, on 
which the defendant much relied, related only to the 
authority of the Legislature of a State to compel rail- 
road corporations neglecting to provide fences and cat- 
tle-guards on the lines of their roads to pay double 
damages to the owners of cattle injured by reason of 
the neglect; and no question of the jurisdiction of the 
courts of another State to maintain an action for such 
damages was involved in the case suggested by coun- 
sel or in the mind of the court. 

The true limits of the international rule are well 
stated in the decision of the judicial committee of the 
Privy Council of England, upon an appeal from Can- 
ada, in an action brought by the present plaintiff 
against Attrill in the Province of Ontario, upon the 
judgment to enforee which the present suit was 
brought. The Canadian judges, having in evidence be- 
fore them some of the cases in the Court of Appeals of 
New York, above referred to, as well as the testimony 
of a well-known lawyer of New York that such stat- 
utes were, and had been held by that court to be, 
strictly penal and punitive, differed in opinion upon 
the question whether the statute of New York was a 
penal law, which could not be enforced in another 
country, as well as upon the question whether the view 
taken by the courts of New York should be conclu- 








sive upon foreign courts, and_ finally gave judgment 
for the defendant. Huntington v. Attrill, 17 Ont. 245, 
and 18 Ont. App. 136. 

In the Privy Council, Lord Watson, speaking for 
Lord Chancellor Halsbury and other judges, as well as 
for himself, delivered an opinion in favor of re- 
versing the judgment below, and entering a de- 
cree for the appellant, upon the ground that the action 
“was not, inthe sense of international law, penal, or 
in other words, an action on behalf of the government 
or community of the State of New York for punish- 
ment of an offense against their municipal law.’’ The 
fact that that opinion has not been found in any series 
of reports readily accessible in this country, but only 
in 8 Law Times Reports, 341, affords special reasons for 
quoting some passages. 

“The rule”’ of international law, said Lord Watson, 
“had its foundation in the well-recognized principle 
that crimes, including in that term all breaches of 
public law punishable by pecuniary mulct or other- 
wise, at the instance of the State government, or of 
some one representing the public, were local in this 
sense—that they were only cognizable and punishable 
in the country where they were committed. Accord- 
ingly no proceeding, even in the shape of a civil suit, 
which had for its object the enforcement by the State, 
whether directly or indirectly, of punishment imposed 
for such breaches by the lex loci, ought to be admitted 
in the courts of any othercountry. In its ordinary ac- 
ceptation, the word ‘penal’ might embrace penalties 
for infractions of general law, which did not constitute 
offenses against the State; it might, for many legal 
purposes, be applied with perfect propriety to penalties 
created by contract; and it therefore, when taken by 
itself, failed to mark that distinction between civil 
rights and criminal wrongs which was the very es- 
sence of the international rule.” 

After observing that in the opinion of the judicial 
committee the first passage above quoted from Wis- 
consin v. Pelican Ins. Co., 127 U. 8. 265, 290, ‘“‘ disclosed 
the proper test for ascertaining whether an action was 
penal within the meaning of the rule,’ he added: “A 
proceeding, in order to come within the scope of the 
rule, must be in the nature of a suit in favor of the 
State whose law had been infringed. All the provis- 
ions of municipal statutes for the regulation of trade 
and trading companies were presumably enacted in the 
interest and for the benefit of the community at large; 
and persons who violated those provisious were, in a 
certain sense, offenders against the State law as well as 
against individuals who might be injured by their mis- 
conduct. But foreign tribunals did not regard those 
violations of statute law as offenses against the State, 
unless their vindication rested with the State itself, or 
with the community which it represented. Penalties 
might be attached to them, but that circumstance 
would not bring them within the rule except in cases 
where those penalties were recoverable at the instance 
of the State, or of an official duly authorized to prose- 
cute on its behalf, or of a member of the public in the 
character of acommon informer. An action by the 
latter was regarded as an actio popularis, pursued, not 
in his individual interest, but in the interest of the 
whole community.” 

He had already, in an earlier part of the opinion, ob- 
served: “ Theirlordships could not assent to the propo- 
sition that, in considering whether the present action 
was penal in such sense as to oust their jurisdiction,the 
courts of Ontario were bound to pay absolute defer- 
ence to any interpretation which might have been put 
upon the statute of 1875 in the State of New York. 
They had to construe and apply an international rule, 
which was a matter of law entirely within the cogni- 
zance of the foreign court whose jurisdiction was in- 
voked. Judicial decisions in the State where the cause 
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of action arose were not precedents which must be 
followed, although the reasoning upon which they 
were founded must always receive careful considera- 
tion and might be conclusive. The court appealed to 
must determine for itself, in the first place, the sub- 
stance of the right sought to be enforced; and in the 
second place, whether its enforcement would, either 
directly or indirectly, involve the execution of the 
penal law of another State. Were any other principle 
to guide its decision, a court might find itself in the 
position of giving effect in one case and denying effect 
in another, to suits of the same character, in conse- 
quence of the causes of action having arisen in differ- 
ent countries, or in the predicament of being con- 
strained to give effect to laws which were, in its own 
judgment, strictly penal.’’ 

lu this view, that the question is not one of local, 
but of international law, we fully concur. The test is 
not by what name the statute is called by the Legisla- 
ture or the courts of the State in which it was passed, 
but whether it appears to the tribunal which is called 
upon to enforce it to be, in its essential character and 
effect, a punishment of an offense against the public, or 
a grant of a civil right to a private person. 

In this country the question of international law 
must be determined in the first instance by the court, 
State or National, in which the suit is brought. If 
the suit is brought in a Circuit Court of the Uni- 
ted States, it is one of those questions of gen- 
eral jurisprudence which that court must decide for 
itself, uncontrolled by local decisions. Burgess v. Se- 
ligman, 107 U. S. 20, 33; Railway Co. v. Cox, 145 id. 
593, 605, above cited. If asuit on the original liability 
under the statute of one State is brought in a court of 
another State, the Constitution and laws of the United 
States have not authorized its decision upon such a 
question to be reviewed by this court. Insurance Co. 
v. Hendren, 92 U. S. 286; Roth v. Ehman, 107 id. 319. 
But if the original liability has passed into judgment in 
one State, the courts of another State, when asked to 
enforce it, are bound by the Constitution and laws of 
the United States to give full faith and credit to that 
judgment; and if they do not, their decision, as said 
at the outset of this opinion, may be reviewed and re- 
versed by this court on writ of error. The essential 
nature and real foundation of a cause of action indeed 
are not changed by recovering judgment upon it. This 
was directly adjudged in Wisconsin v. Pelican Ins. Co., 
above cited. The difference is only in the appellate 
jurisdiction of this court in the one case or in the 
other. 

If asuit to enforce a judgment rendered in one State, 
and which has not changed the essential nature of the 
liability, is brought in the courts of another State, this 
court, in order to determine, on writ of error, whether 
the highest court of the latter State has given full faith 
and credit tothe judgment, must determine for itself 
whether the original cause of action is penal in the in- 
ternational sense. The casein this regard is analogous 
toone arising under the clause of the Constitution 
which forbids a State to pass any law impairing the 
obligation of contracts, in which, if the highest court 
of a State decides nothing but the original construc- 
tion and obligation of a contract, this court has no ju- 
risdiction to review its decision; but if the State court 
gives effect to a subsequent law, which is impugned as 
impairing the obligation of a contract, this court has 
power, inorder to determine whether any contract 
has been impuired, to decide for itself what the,true 
construction of the contract is. New Orleans Water- 
Works Co. v. Louisiana Sugar Refining Co., 125 U. 3. 
18, 38. 

So if the State court, in an action to enforce the orig- 
inal liability under the law of another State, passes 
upon the nature of that liability, and nothing else, this 





court cannot review its decision; but if the State court 
declines to give full faith and credit to a judgment of 
another State, because of its opinion as to the nature 
of the cause of action on which the judgment was re- 
covered, this court, in determining whether full faith 
and credit have been given to that judgment, must 
decide for itself the nature of the original liability. 

Whether the Court of Appeals of Maryland gave full 
faith and credit to the judgment recovered by this 
plaintiff in New York depends upon the true con- 
struction of the provisions of the Constitution of the 
act of Congress upon that subject. 

The provision of the Constitution is as follows: 
* Full faith and credit shall be given in each State to 
the public acts, records and judicial proceedings of 
every other State; and the Congress may, by general 
laws, prescribe the manner in which such acts, records 
and proceedings shall be proved, and the effect 
thereof.”’ Art. 4, §1. 

This clause of the Constitution, like the less perfect 
provision of the subject in the articles of confedera- 


| tion, as observed by Mr. Justice Story, ** was intended 


to give the same conclusive effect to judgments of all 


| the States, so as to promote uniformity, as well as cer- 


| tainty, in the rale among them,” 


| Christmas v. Russell, 5 Wall. 290; 
| kirk, id. 307, and 7 id. 139; Insurance Co. vy. Harris, 97 





and had three dis- 
tinet objects: First, to declare and by its own force es- 
tablish that full faith and credit should begiven tothe 
judgments of ever y other State; second, to authorize 
Congress to prescribe the manner of authenticating 
them; and third, to authorize Congress to prescribe 
their effect when so authenticated. Story Const., $$ 
1307, 1308. 

Congress, in the exercise of the power so conferred, 
besides prescribing the manner in which the records 
and judicial proceedings of any State may be authenti- 
cated, has defined the effect thereof by enacting that 
the said records and judicial proceedings, so authenti- 
eated, shall have such faith and credit given to them 
in every court within the United States as they have 
by law or usage in the courts of the State from which 
they are taken.”’ Rev. Stat., $905, re-enacting act of 
May 26, 1790, chap. 11 (1 Stat. 122). 

These provisions of the Constitution and laws of the 
United States are necessarily to be read in the light of 
some established principles, which they were not in- 
tended to overthrow. They give no effect to judg- 
ments of a court which had no jurisdiction of the sub- 
ject-matter or of the parties. D’Arcy v. Ketchum, 11 
How. 165; Thompson v. Whitman, 18 Wall. 457. And 
they confer no new jurisdiction on the courts of any 
State, and therefore do not authorize them to take ju- 
risdiction of a suit or prosecution of such a penal na- 
ture that it cannot, on settled rules of public and in- 
ternational law, be entertained by the judiciary of any 
other State than that in which the penalty was in- 
curred. Wisconsin v. Pelican Ins. Co., above cited. 

Nor do these provisions put the judgments of other 
States upon the footing of domestic judgments to be 
enforced by execution; but they leave the manner in 
which they may be enforced to the law of the State in 
which they are sued on, pleaded or offered in evidence. 
McElmoyle v. Cohen, 13 Pet. 312, 325. But when duly 
pleaded and proved in a court of that State, they have 
the effect of being, not merely prima facie evidence, 
but conclusive proof, of the rights thereby adjudica- 
ted; and a refusal to give them the force and effect, in 
this respect, which they had in the State in which they 
were rendered, denies to the party a right secured to 
him by the Constitution and laws of the United States. 
Green v. Van Bus- 





U.S. 331, 386; Crescent City Live-Stock Co. v. Butch- 
ers’ Union Slaughter-House Co., 120 id. 141, 146, 147; 
Carpenter v. Strange, 141 id. 87. 


The jadgment rendered by a court of the State of 
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New York, now in question, is not impugned for any 
want of jurisdiction in that court. The statute under 
which that judgment was recovered was not, for the rea- 
sons already stated at length, a penal law in the inter- 
national sense. The faith and credit, force and effect, 
which that judgment had by law and usage in New 
York was to be conclusive evidence of a direct civil 
liability from the individual defendant to the individ- 
ual plaintiff for a certain sum of money, and a debt of 
record, on which an action would lie, as on any other 
civil judgment inter partes. The Court of Appeals of 
Maryland therefore, in deciding this cause against the 
plaintiff, upon the ground that the judgment was not 
one which it was bound in any manner to enforce, de- 
nied to the judgment the full faith, credit and effect to 
which it was entitled under the Constitution and laws 
of the United States. 

Judgment reversed, and case remanded to the Court 
of Appeals of the State of Maryland for further pro- 
ceedings not iuconsistent with the opinion of this 
court. 


Mr. Justice Lamar and Mr. Justice Shiras, not hav- 
ing heard the argument, took no part in the decision 
of this case. 


Fuuuer,C.J. (dissenting). This suit was not anaction 
at law to recover judgmentin Maryland upon the judg- 
ment in New York, nor was it an ordinary creditor's 
bill brought by a creditor to reach equitable assets. The 
judgment and execution had no extra-territorial force, 
and Huntington wasa judgment creditor in New York 
only. It was the bill of a creditor at large to set aside 
an alleged fraudulent transfer, judgment not being es- 
sential under the statute of Maryland in that behalf. 
It could not have been sustained at all but for that act, 
and it did not assume to proceed upon the theory that 
the transfer was invalid because made with intent to 
defeat the collection of the judgment as such. The 
judgment of another State could not be made execu- 
tory in Maryland, either at law or in equity. 

The ground of relief in this case was the charge that 
Attrill had transferred certain stock in April, 1882, 
with intent to hinder, delay and defraud the plaintiff 
of his lawful suits, debts and demands in respect of a 
liability of Attrill to him as a stockholder and as a di- 
rector of the Rockaway Company, which accrued in 
1880, upon the statute of New York under which that 
company was organized. An action upon this liability, 
either as stockholder or director, was barred by the 
statute of limitations of Maryland, and so the Mary- 
land court held. The judgment recovered in 
New York in 1886 by Huntington against Attrill 
upon the alleged liability as a director was how- 
ever referred to and made part of the bill, and in this 
judgment that cause of action had been merged; and 
it was averred that the transfer was fraudulent as to 
the indebtedness arising ‘‘ out of the cause of action 
on which the judgment hereinbefore recited has been 
recovered,” which was set forth in detail. 

The New York statute was made part of the plead- 
ing, and admitted as a fact by the demurrer; and while 
the Maryland court held that the judgment was con- 
clusive evidence of its existence in the form and under 
the circumstances stated in the pleadings, it regarded 
itas not changing the character of the liability upon 
which it was based. The record established the rela- 
tion of debtor and creditor at the time stated, and the 
amount and fact of the indebtedness, but nothing fur- 
ther. 

As plaintiff had no judgment in Maryland, and had 
not sought to recover one, the pleader, in order to 
make out the alleged fraud as perpetrated in 1882, went 
into the original cause of action at large, and invited 
the attention of the court to its nature. The question 
at once arose whether the courts of Maryland were 














constrained to enforce such a cause of action, although 
record evidence of its maintenance in New York ex- 
isted in the form of a judgment there. The court held 
that the liability was not one arising upon contract, 
but one imposed upon Attrill as a wrong-doer; that 
under the statute no inquiry was to be made whether 
the creditor had been deceived and induced by decep- 
tion to lend his money or give credit, or whether he had 
incurred loss to any extent by the inability of the cor- 
poration to pay, nor was the recovery limited to the 
amount of the loss sustained ; that all that it was neces- 
sary to show was that the act bad been committed, 
and thereupon any creditor was entitled to recover the 
fullamount of his debt. See Torbett v. Eaton, 113 
N. Y. 623; S. C., 49 Hun, 209; 1 N. Y. Supp. 614; Hun- 
tington v. Attrill, 118 N. Y. 365. 

Hence the court concluded that the liability was in 
the nature of a penalty, within the rule theretofore 
laid down by the courts of New York. Bank v. Bliss, 
35 N. Y.412; Wiles v. Suydam, 64 id. 173; Stokes v. 
Stickney, 96 id. 323; Chase v. Curtis, 113 U. S. 452; 
Flash v. Conn, 109 id. 371. And by the courts of Mary- 
land: Bank v. Price, 33 Md. 487; Norris v.Wrenschall, 
34 id. 492. Its enforcement was therefore declined and 
the bill dismissed. 

It was for the Maryland court to determine whether 
such enforcement would either directly or indirectly 
involve the execution of the penal laws of another 
State; and although it might have been mistaken in 
the conclusion arrived at, such error 1oes not give this 
court jurisdiction toreview its judgment. State courts 
do not adjudicate in the matter of the enforceability 
of statutory delicts at their peril. 

In my opinion the Maryland court gave all the force 
and effect to the judgment in question to which it was 
entitled. The pleadings were necessarily confined to 
the equities arising out of the original cause of action, 
and full faith and credit were accorded to the judg- 
ment as matter of evidence. Its effect as such could 
not render it incompetent for the State court to decide 
for itself the question which was raised upon the rec- 
ord. As there presented, it was for that court to say 
whether the obligation on Attrill to pay the sum for 
which the judgment was given was an obligation which 
the Maryland court was bound to recognize as proper 
foundation for relief in equity in respect of the trans- 
fer of April, 1882. 

I think that no Federal question was involved, and 
that the writ of error ought to be dismissed. 








MUNICIPAL CORPORATIONS — RIGHTS OF, 
TO CHANGE GRADE OF STREET. 
OHIO SUPREME COURT, JAN. 24, 1893. 
CoLumBus GAs-Liant & COKE Co. v. City oF Co- 
LUMBUS. 


A gas company laying its pipes in the streets of a city, under 
a grant from the city, in conformity with an established 
grade, does so subject to the right of the city to change 
the grade of the street whenever the necessities of the 
public require it; and in the absence of wantonness or 
negligence on the part of the city, the company cannot 
maintain an action for damages occasioned by the neces- 
sity of taking up and relaying its pipes in order to accom- 
modate them to the new grade. 


er plaintiff in error commenced the original action 

by the filing in the Court of Common Pleas of its 
petition, as follows: ‘The plaintiff, the Columbus Gas- 
Light & Coke Company, is a corporation duly organ- 
ized under the laws of this State for the purpose of 
supplying gas for lighting the streets and public and 
private buildings of the city of Columbus. The de- 
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fendant, the said city of Columbus, is a municipal cor- 
poration of this State, located iu Franklin county, and 
organized asa city of the first grade of the second 
class. The plaintiff is, and for more than thirty years 
last past has been, the ownerof acertain easement or 
right in the public streets and alleys of the defendant, 
duly and for sundry valuable cousiderations granted 
by the defendant to the plaintiff, to-wit, the right to 
lay and maintain its pipes in the said public streets 
and alleys for the purpose of conveying gas to the said 
city and the citizens thereof. Inthe exercise and en- 
joyment of said right, and in accordance with the 
terms and conditions of the same, the plaintiff, sev- 
eral years prior to the year A. D. 1887, for the purpose 
of conveying gas to the said city and the citizens 
thereof, laid in that part of Broad street (one of the 
public streets of said city), between Winner avenue 
and Reed avenue, and in conformity with the grade 
of said part of said street, which was then already es- 
tablished, a main pipe and a service pipe, and con- 
tinued to maintain and use said pipes for the purposes 
aforesaid, until, in the summer of 1887, the defendant 
changed the grade of said part of said street, exca- 
vated the ground and lowered the level thereof, and 
thereby interfered with plaintiff's said pipes, necessi- 
tating the removal orabandonment of the same, and 
the relaying by plaintiff of pipes to conform to the 
new grade, to plaintiff's damages in the sum of $406.60, 
with accruing interest. Plaintiff filed its said claim 
for damages witb the clerk of the said city of Colum- 
bus on the 24th day of January, A. D. 1888, but the 
same is still wholly unpaid. Wherefore plaintiff asks 
judgment against the defendant for the said sum of 
$406.60, with accruing interest.” 

To this pleading the city, by its solicitor, interposed 
a general demurrer, which being overruled, the cause 
was tried, resulting ina judgment for plaintiff. The 
Circuit Court reversed the judgment, and ordered the 
cause remanded. 


R. H. Platt, for plaintiff in error. 


Paul Jones and Florizel Smith, for defendant in er- 
ror. 


Spear, C. J. The single question is as to the suffi- 
ciency of the petition. If that states a cause of action, 
the judgment of the Circuit Court should be reversed; 
if not, the opposite result follows. It will be noted 
that there is no direct allegation that the grant from 
the city gave the company the right to maintain its 
pipes at any particular place in the street, nor at any 
prescribed depth beneath the surface. Norisit averred 
that the action of the city was in any way wanton, nor 
that the change of the grade of the street was unnec- 
essary; and the presumption is that the city acted in 
that behalf lawfully, and without negligence. Nor is 
it pretended that the city has denied the company’s 
right to maintain its pipes in Broad street. The dis- 
pute involves only the right to maintain them where 
first laid. 

The company’s claim is that while the consent of 
the city must first be obtained, the city having the 
right to make reasonable regulations as to the terms 
and conditions on which the company may occupy, yet 
when the city has given its consent, has made the 
grant, the right in the streets is in the nature of an 
easement, which then belongs to the company by force 
of the statute, and the city cannot interfere with that 
right, save upon condition of awarding compensation 
for resulting damage. Itis freely conceded that the 
company isa public agency. It is further conceded 
that the use of streets and alleys for gas-pipes, through 
which gas is to be conducted for the use of the city 
and its people, is a recognized public use and purpose, 
and that the general right to so lay and maintain such 





conductors is created by statute. This is however upon 
condition of consent by the municipal authorities, and 
under such reasonable regulations as they may pre- 
scribe. . And cities are specially authorized to provide 
for the laying down of gas-pipes. 

But while all thisis conceded, it must always be kept 
in mind that the primary use of the streets is uot for the 
laying of gas-pipes. That is but an incidental—asecond- 
ary—use. Above all other uses is the accommodation of 
the public travel. Our statute (3 2640) prescribes the 
city’s duty thus: ‘The council shall have the care, su- 
pervision and control of all public highways, streets, 
avenues, * * * within the corporation, and shall 
cause the same to be kept open and in repair, and free 
from nuisance.’ This necessarily implies the duty, as 
wellasthe right, to grade, in order that the streets 
may beaccessible, convenient and in good repair. It 
also implies that the duty as well as the right is a con- 
tinuing one. The duty is not to open the streets and 
put themin repair, but to keep them open and in re- 
pair. 

This matter of grading is not necessarily asingle ope- 
ration. The duty of exercising the power anew there- 
fore follows the changing conditions and needs of the 
public. The power isa legislative one. It is to be en- 
forced by ordinance. The council is to perform the 
duty, and it is elementary, we suppose, that the coun- 
cil cannot, in the exercise of legislative powers, bind 
its successors, unless authority from the State to do so 
is clearly indicated. The corporation cannot abridge 
its own legislative power. It would follow from this 
that in prescribing regulations, or annexing condi- 
tions, by the city, to the exercise by agas company ofa 
right inastreet toenjoy the same for this secondary 
use, the council has not the authority to cede away nor 
bargain away the right of the city to perform its pub- 
lic duties, especially as toa primary use of its streets, 
nor to abridge the capacity of its successors to dis- 
charge those duties, unless some express provision of 
statute is found to that effect, and that is not claimed. 
The power to regrade, and the duty of exercising the 
power under proper conditions, being established, does 
liability for damage follow its exercise in such a case 
asthe oneat bar? If it can he maintained that the 
company has acquired an easement giving it the right 
to continue its pipes at the particular place in the 
street where they were placed, there would be strong 
reason for concluding that liability for damage would 
follow their disturbance by the process of grading; 
otherwise not. 

It is insisted that the easement of the company, ac- 
quired by the grant from the city, is a right as sub- 
stantial as that of an abutting owner, and that its right 
to compensation for interference with pipes laid in 
conformity with an established grade is as well 
founded as that of an owner of abutting property to 
compensation for an interference arising in the same 
way. There are some points of similarity between the 
two situations, but we think there are more differ- 
ences. ‘The street is often dedicated by the owner, or 
his predecessor in title, to public use, and if acquired 
by appropriation, he is liable to compulsory contribu- 
tion for payment of land taken. 

By reason of owning the abutting land, he has a 
property right in the street itself, as much property as 
hislot. Under some circumstances trees growing in 
the street in front of his lot are his property, and he 
may maintain them there, subject only to the free use 
of the street by the public. In case of abandonment, 
the title to the middle of the highway itself ordinarily 
reverts to him. Among other rights is that of access 
to and from his premises; and where he has improved 
in conformity with an established grade, the damage 
occasioned by a material change of grade is immediate 
and often serious. A marked difference between the 
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two rights is found in their origin. In no single par- 
ticular does the land-owner yet any property right in 
the street from the city. No consideration of the city’s 
power is brought in question in estimating the charac- 
ter of the lot-owner’s right in thestreet. It inheres in 
the very ownership of the lot,as an incident toit. None 
of these characteristics attach to the company’s ease- 
ment. In no sense is it the owner of land adjoining 
the highway. A fair construction of the petition 
makes of it no more than a naked right to place and 
keep its pipes somewhere in the street; and this, we 
think, is the extent of the council’s power. An ordi- 
nance to grant an exclusive right or a perpetual right 
to occupy a particular part of the street would be an 
attempt to bind succeeding councils as to their exer- 
cise of legislative power, and would, for reasons stated, 
be ineffectual. The grant by the city must be inter- 
preted in the light of the right and duty of the city to 
regrade, whenever in its judgment the public interest 
demands; and whatever easement the gas company 
can receive, it must accept and enjoy in common with 
equivalent rights which have been or may be acquired 
by other public agencies—rights of a like secondary 
character; and all must give way to the paramount 
duty of the city to care for the streets, and keep them 
open, in repair, and convenient for the general public. 
This duty would be seriously interfered withif the city 
could not change the grade of its streets save upon the 
condition that it should make compensation to every 
gas company, and water company, and telephone com- 
pany, and electric-light company, and street-railway 
company, for incouvenience and expense thereby oc- 
casioned. Allsuch agencies must be held to take their 
grants from the city upon the condition, implied where 
not expressed, that the city reserves the full and un- 
conditional power to make any reasonable change of 
grade or other improvement in its streets. 

Attention has been called to some authorities which 
seem to give sanction to the company’s claim in this 
case, but we are impressed that they do not, in this re- 
spect, express the spirit of our statutes and decisions. 
On the other hand, counsel for the city have cited au- 
thorities which support the conclusions here reached. 
See Dill. Mun. Corp., hic et ibi; Lewis Em. Dom., §§ 
107, 109; Goszler v. Corporation of Georgetown, 6 
Wheat. 593; City of Brenham v. Brenham Water Co. 
(Tex. Sup.), 4 S. W. Rep. 143; Aqueduct Corp. v. 
Brookline, 121 Mass. 5; Jn re Deering, 93 N. Y. 361; 
Water-Works v. Kansas City, 28 Fed. Rep. 921; Rock- 
land Water Co. v. City of Rockland, 83 Me. 267. We 
think the petition does not state a cause of action. 

Judgment aflirmed. 


HAVE WE CIVIL COURTS? 


is about the position of doubt to which the 

Harris trial brings us. The question is not 
whether Harris is guilty and deserves death. That is 
settled. In three distinct trials, from the lower up to 
the courts of last resort, he has been tried and judged. 
Civilly the brand of murder is on him and cannot be 
removed. Mistaken clemency at Albany may save his 
life, but the facts are settled as faras the courts can 
settle them. But now comes the more important 
question whether courts in this country can settle any 
thing; whether in fact there is any law or whether we 
have courts to administer it; whether the law and the 
courts and the criminal system of a sovereign and in- 
dependent State or even of civilized society can claim 
to exist and have jurisdiction in this State of NewYork. 

On all rational ideas as known and practiced in civil- 
ized society here is a man proved guilty of murder. 
The crime was not committed in hot blood with ex- 





tenvating circumstances, but with cool deliberation in 





cold, cowardly and contemptible fashion by poison. 
It had the peculiarly heinous character of wife- 
murder and was committed under circumstances of 
deliberate and calculated atrocity. The poor victim 
was a happy girl at school, and there was therefore no 
daily friction between man and wife, no irritating re- 
lations to stir hot and hasty passion; and nothing on 
the man’s part but cold, fiendish desire to rid bimself 
of a young wife of whom in a few months he had al- 
ready tired. 

Atrocious and cowardly as the act was, there was 
nothing in the prisoner’s known character to make it 
incredible that he committed it. He was dissolute 
enough and bad enough. The wildest audacity of his 
counsel made no attempt to prove a character incom- 
patible with the theory of guilt. After atrial whose 
ouly extraordinary feature was the persistent appeal 
to public opinion in his favor he was promptly con- 
demned by the jury. The Court of Appeals, in the 
review of the case, sustained the verdict, not as they 
sometimes do by a major vote, but unanimously, by 
full bench, on the law and the facts, and affirmed that 
on the evidence the jury could find no other verdict. 
On appeal for a new trial, on the plea of new evidence, 
Recorder Smyth dismissed the petition after laborious 
re-examination aud an exhaustive decision which cost 
him a solid week of close application, and which, from 
aul sane and rational points of view, must be regarded 
as nothing less than a public service and one of the 
most signal he has rendered in an official career distin- 
guished by many such. If civilized society possesses 
or can possess the means of ascertaining the guilt of an 
accused man, they would seem to have been used fully 
and fairly in this case. In fact the prisoner has had 
all through the trial such aid as could be brought to 
bear in his favor from an outside self-constituted court, 
which tried the case in the newspapers and in the still 
looser methods of private discussion. 

We do not believe that even this self-constituted 
tribunal has acquitted the prisoner. So faras we know 
it or can learn what it is, public opinion stands with 
the courts. But we are told by a lawyer, who has the 
boldness to arraign our American methods for permit- 
ting capital condemnations on circumstantial evidence, 
that he will now assemble a greater jury, more to his 
mind, the terror of whose voice shall open the jail and 
let the murderer out—for another trial, on new evi- 
dence, as he claims. 

Well, there are enough criminals and their sympa- 
thizers in New York to make up this great jury, and 
to fill any assembly room on the island; but this is the 
boldest attempt yet made to put the machinery of 
government and the administration of the law into 
their hands. * 

It isan attempt with danger to civilized society writ- 
ten all over it, not merely because audacious men 
stand behind it, but because those audacious men are 
able to calculate on a kind of sentimental fervor from 
the emasculate moral tone which has affected A meri- 
can society so widely and so dangerously. 

These apologists might have more pity for the young 
wife so cowardly put to death, or at least for their 
daughters or sisters whose turn may come next. One 
would think that public opinion would be strong 
enough to prevent this daily parade of evidence with 
flat perjury in it, some of it, and perbaps all, perjury 
bought and paid for. We might expect people to be- 
lieve that a competent, courageous and honest judge is 
entitled to a consideration which can hardly be claimed 
for mob law and mob juries, and that courts are safer 
foundations of justice than daily newspapers. ‘‘ Woe 
to thee, O land,” says the Preacher, ‘* when thy king is 
achild.’’ Woe indeed to us should the proud, intelli- 
gent American sovereign people prove to be babies!— 
The Independent. 
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NEW YORK COURT OF APPEALS AB- 
STRACTS. 

COLLATERAL INHERITANCE TAX — PROPERTY OUT- 
SIDE THE STATE—BEQUEST FREE FROM TAX.—(1) Un- 
der Laws of 1887, chapter 713, section 1, providing that 
“all property ’’ which shall pass by will from any per- 
son who may die seized or possessed of the same 
“whilea resident of this State” shall be and is subject 
to a tax to be paid at the death of the decedent for the 
use of the State, the taux may not be imposed on the 
real estate of a resident decedent, situated without the 
State, though decedent’s will directs its conversion into 
personalty, and though the proceeds are brought within 
the State for distribution. (2) Under this law personal 
property of a resident decedent is subject, wherever 
situate, to the tax, when brought into the State for 
distribution. (3) The tax imposed by this law is nota 
tax on property, but a tax on the right of succession 
under a will, or devolution in case of intestacy. (4) A 
provision ina will directing that all legacies and de 
vises shall be free of any succession tax, and that such 
tax shall be paid out of the residuary estate, as part of 
the expenses of administration, does not justify the 
deduction of the amount of the tax from either the 
specific or residuary legacies, in ascertaining the value 
of such legacies subject to the tax. Jan. 24, 1893. Jn 
re Swift's Estate. Opinion by Gray, J. 19 N. Y. Supp- 
202, modified. 


CRIMINAL LAW—MURDER—MORPHINE POISONING— 
INTENT — CLRCUMSTANTIAL EVIDENCE — SUFFICENCY— 
ADMISSIBILITY.— (1) In a murder case the State's evi- 
dence showed that deceased was a woman nineteen 
years old, of previous good bealth, possessing a con- 
stitutional tolerance for morphine; that prior to retir- 
ing in the evening she took a capsule, delivered to her 
by defendant; that on being awakened within half an 
hour thereafter she spoke of having peculiarly pleasant 
dreams, and said she felt numb and a choking sensa- 
tion; that a couple of hours later she became pale and 
blue, perspired profusely and passed into a state of 
profound coma, which continued until her death, 
about ten hours thereafter; that her respirations were 
labored; that three experienced physicians who at- 
tended her were positive that death was caused by 
morphine poisoning; that an autopsy held, and chemi- 
cal analysis made, fifty-five days after death—the body 
being well preserved—disclosed a congested appearance 
of the brain, morphine in the stomach, and no evi- 
dence of disease of the heart or kidneys. There was 
evidence for defendant by medical experts that no ac- 
curate opinion could be given of the cause of death, 
and that the symptoms were compatible with various 
conditions, and tending to cast doubt on the reliabil- 
ity of the autopsy and analysis, and to establish theo- 
ries of uremic poisoning, or of hemorrhage of the 
lower part of the brain. Held, that the evidence sup- 
ported a verdict that death was caused by morphine 
poisoning. (2) The State’s evidence showed that de- 
fendant was a young medical student; that about a 
mouth prior to the alleged murder he had been in- 
structed as to morphine and its effects when used 
feloniously, and where the drug was accessible to the 
students; that after a short acquaintance he and de- 
ceased were secretly married; that he soon tired of 
her; that both before and after her death he vigor- 
ously opposed making the marriage public, and said 
he would rather kill his wife and himself than have it 
done, and at one time proposed that the marriage be 
secretly broken; that he associated immorally with 
other women; that he performed criminal operations 
on deceased; and that her uncle, a physician, removed 
from her a five-months foetus, when defendant was 
present, which had been sometime dead; that de- 
ceased’s mother, having heard of the secret marriage, 





finally demanded a ‘‘ ministerial’? marriage on the an- 
niversary of the former, which occurred one week 
after the wife’s death; that defendant pretended to 
assent thereto; that on the next day he procured a 
prescription to be filled at a drug store, calling for 
twenty-five grains of quinine and one grain of mor- 
phine, mixed in six capsules; that on the following 
day*he delivered to deceased four capsules for head- 
aches, and then absented himself in another State for 
a week, without apparent cause; that while absent she 
wrote him the medicine was doing her no good, and he 
advised her to continue taking it; that after his re- 
turn, and teu days after they were delivered to her, 
she took the last of the four capsules, and died thirteen 
hours thereafter of morphine poisoning; that he was 
present during the latter part of her illness and at ber 
death, and manifested but little interest or affection; 
that he pretended to the physicians that he was only a 
friend of hers, and was uncertain as to her given name; 
that when she died he said: ‘“ My God, what will be- 
come of me!” and inquired of the physicians if they 
thought he could be held responsible for her death; 
that before she died one of the former advised him to 
go at once to the drug store, and see if the quantities 
of the drugs had not been reversed; that he pretended 
to do so, and shortly reported that there was no mis- 
take, that he did not go to the drug store uutil long 
after her death; that he afterward stated to some that 
it was ‘‘the druggist’s awful mistake,’ and to others 
that she died of heart disease, and that an analysis of 
the capsules retained by him would show that they 
were all right, and prove his innocence; and that such 
analysis proved that there was no error in filling the 
prescription. Held, that the evidence was sufficient to 
show that defendant administered the morphine with 
intent to murder the deceased. (3) Evidence by the 
uncle of the deceased that as ber physician he removed 
a dead foetus of five months’ formation, and that de- 
fendant said he had performed two operations on his 
wife, and supposed every thing was removed, is not in- 
competent as privileged communications, since the wit- 
ness was not employed by defendant, and such privi- 
lege is not conferred to shield a person charged with 
the murder of the patient. (4) Such evidence is not 
inadmissible because it tends to show defendant guilty 
of another crime than the one charged—abortion— 
since it tends to show defendant's efforts to keep the 
marriage a secret, and is pertinent to the question of 
motive. (5) The evidence of the attending physicians as 
to the symptoms of the deceased, and defendant's con- 
duct and statements, is not incompetent as privileged 
communications. (6) Evidence that defendant stated 
that he was secretly married to two young women is 
admissible on the question of motive, since it tends to 
show that the marriage with deceased was bigamous, 
and bears on the question of motive. (7) Evidence 
that seven months after his marriage to deceased de- 
fendant was at an hotel in illicit relations with another 
woman, to whom he suggested that she marry some 
old man with plenty of money, and that if she found one 
they could give him a pill and get him out of the way, 
is admissible on the question of motive, though it 
tends to show the commission of another and distinct 
crime, and the characterof the accused. (8) Itis not er- 
ror to refuse to strike out evidence that a certain letter 
from deceased’s attending physician to her mother dis- 
appeared at a time when defendant was in the latter's 
room, when such evidence is received without objec- 
tion, and the jury are instructed that such evidence 
simply established that the letter was missed, and they 
were not to connect defendant therewith. (9) Hypo- 


thetical questions are properly excluded when there is 
no foundation in the case for the facts assumed by 
such questions. 
already embraced in the charge given. 


(10) It is not error to refuse a request 
Jan. 17, 1895. 





People v. Harris. 


Opinion by Gray, J. 
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PARTITION—RIGHT TO MAINTAIN—ADVERSE POSSES- 
SION—APPEAL—QUESTIONS RAISED.—(1) There was the 
usual finding in partition that plaintiff and defendants 
were the owners of and in possession of the premises 
as tenants in common, followed by the corresponding 
conclusion. Afterward, at defendants’ request, the 
court found that their possession was adverse. De- 
fendants then moved for a nonsuit on account of such 
adverse possession, and the question was considered, 
both by the Trial and General Terms, whether such 
possession for less than twenty years was sufficient to 
bar partition. Held, that the question was, notwith- 
standing an apparent confusion in the record, fairly 
presented on appeal. (2) Code of Civil Procedure, title 
1, chapter 14, article 2, relative to partition, provides 
($ 1543) that the title or interest of any party as stated 
in the pleadings may be controverted, and that the is- 
sues thus joined must be tried. Sections 1557, 1577, pro- 
vide that the judgment shall be binding on all parties 
who have been served, and in case of sale shall effectu- 
ally bar each of them from all right, title and interest 
in the property sold. Section 1544 makes an issue of 
fact in such an action triable by jury. Held, to abro- 
gate the rule heretofore preventing a disseised co-ten- 
ant from maintaining partition against those claiming 
an adverse possession for less than the twenty years 
required to bar a possessory action. (3) Section 1537, 
providing that a party out of possession may maintain 
the action where he claims by reason of heirship, and 
the property is in possession of a devisee under a de- 
vise alleged to be void, does not militate against this 
view of the right of a disseised co-tenant, as a legisla- 
tive declaration that in no other case can a tenant who 
is out of possession bring the action; and neither does 
section 1532, providing that the action may be brought 
where two or more persons hold and are in possession 
as tenants in common, since what is meant is not an 
actual possession, but a present right, as distinguished 
from the cases in section 1533, where, under certain 
circumstances, the remaindermen may bring the 
action. In many of the States it has always been held 
that a disseised co-tenant may maintain compulsory 
partition. Call v. Barker, 12 Me. 525; Marshall v. Cre- 
hore, 13 Metc. (Mass.) 464; Miller v. Dennet, 6 N. H. 
109; Tabler v. Wiseman, 2 Ohio St. 207; Godfroy v. 
Godfrey, 17 Ind. 9; Cook v. Webb, 19 Minn. 167 (Gil. 
129); Howey v. Goings, 15 Ill. 108; Scarborough v. 
Smith, 18 Kans. 399; Martin v. Walker, 58 Cal. 590; 
Cuyler v. Ferrill, 1 Abb. U. S. 182; Freeman Co.-Ten., 
§ 450. We cannot find that the question has arisen in 
this court since the second part of the Code went into 
effect. In Wainman v. Hampton, supra, the action 
was begun under the Revised Statutes, and Judge Earl 
calls attention specially to that fact, and states that it is 
to be governed by the statute, and not by the Code, and 
thus impliedly recognizes that substantial changes in 
the practice may have been introduced by the latter. 
The decisions in the Supreme Court have been con- 
flicting. Shannon v. Pickell, 2N. Y. State Rep. 160; 
Hulse v. Hulse (Sup.), 5 N. Y. Supp. 747; Jones v. 
Jones,6N. Y. State Rep. 736; Greene v. Greene (Sup. ), 
7 N. Y. Supp. 30; Gedney v. Prall (Sup.), 6 id. 165; 
Knapp v. Burton, 7 Civ. Proc. 448. In recent works 
on practice of high authority section 1543 has been con- 
strued as abrogating the rule which prevented a re- 
covery by a disseised co-tenant, and providing for the 
trial and determination in the partition action of all 
issues involving the title and right of possession of any 
of the parties. 3 Rum. Pr. 31, 41; Fiero Spec. Act. 91, 
92. We perceive no good reason for questioning the 
soundness of this construction. Circuity of procedure 
and a multiplicity of suits are thereby avoided, and 
these were the primary objects which the Code system 
of practice had in view. This scheme of the law is 
rendered complete by section 1544, which is entirely 





new, and which provides that an issue of fact joined 
in an action of partition is triable by a jury, and such 
a mode of trial thus becomes demandable as a right, 
and preserves unbroken the constitutional guaranty. 
Jan. 31, 1893. Weston v. Stoddard. Opinion by May- 
nard, J. 14.N. Y. Supp. 580, affirmed. 


PARTNERSHIP—DISSOLUTION—PENDING ACTIONS— 
STATUTE OF LIMITATIONS.— (1) 8. and W., partners, 
brought an action to foreclose a second mortgage on 
real estate executed to them to secure a debt of $25,000. 
Pending the action they entered into an agreement to 
dissolve partnership, which recited thut 8. assigned to 
W. all the partnership property,excepting the mortgage 
debt, and that they were to continue to hold it as “ ten- 
ants in common.’’ Held, that the partnership as to such 
debt continued, and 8. having died pending the action, 
W., as surviving partner, had the right to prosecute 
the foreclosure proceeding to judgment, and to incur 
necessary and reasonable expenses connected with 
such prosecution. 19 N. Y. Supp. 849, reversed. (2) A 
clause in the instrument of dissolution, reciting that 
the parties mutually agree that all liabilities under 
which said copartnership rest shall be assumed and 
paid by W., ‘‘ W. agreeing to hold S. harmless and free 
from any liability on account of the partnership,”’ does 
not apply to disbursements made by W. in enforcing 
the payment of the mortgage, in that such disburse- 
ments are in the nature of ex penses incurred by a sur- 
viving partner, incident to the saving and caring for 
the partnership property, and hence are not partner- 
ship liabilities. (3) In an action by the assignee of W. 
to compel contribution from the executor of S. for ex- 
pense incurred in saving the mortgage property froma 
foreclosure under the first mortgage, and in obtaining 
a decree of foreclosure of the partnership mortgage, 
the statute of limitations does not begin to run against 
plaintiff's right to contribution until after the sale un- 
der the foreclosure, in that if the proceeds of the sale 
are sufficient to reimburse plaintiff for his advances, 
no right of contribution exists. (4) W. bought in the 
mortgage prope rty under a foreclosure of the partner- 
ship mortgage, and afterward made an assignment to 
plaintiff for the benefit of creditors. The land was 
again sold under a foreclosure of the first mortgage, 
and plaintiff bought it in at $12,500, and afterward sold 
it for $15,000. Held, that defendant was entitled to be 
credited in the account between the parties with the 
difference between the sum bid by plaintiff under the 
foreclosure of the first mortgage and the price he re- 
ceived for it on the sale thereof, in that the amount 
realized for sale of the land was a partnership asset, 
and the representative of 8. was entitled to be credited 
therewith in the account between him and the assignee 
of W., the surviving partner. Jan. 17, 1893. Preston 
v. Fitch. Opinion by Peckham, J. 

RAILROAD AID BONDS—APPLICATION OF TAXES.— 
Laws of 1869, chapter 907, section 4, as amended by the 
Laws of 1871, chapter 283, provides that all taxes, ex- 
cept road and school taxes, collected in any town on 
the assessed valuation of any railroad therein,in aid of 
whose construction the town has issued bonds, shall be 
paid over to the treasurer of the county, and invested 
by him in prescribed securities, to be held as a sinking 
fund forthe redemption of such bonds. Jleld, that 
where new bonds have been issued for the purpose of 
paying the original bonds and coupons, the town is en- 
titled to the same application of taxes in respect to the 
new issue. Feb. 7, 1893. Barnumvy. Board of Super- 
visors of Sullivan County. Opinion by Finch, J. 16 
N. Y. Supp. 513, affirmed. 

TAXATION — ENJOINING COLLECTION — REMEDY AT 
LAW.— The collection of an assessment will not be en- 
joined on the ground that the act under which it was 
imposed is unconstitutional, nor on the ground that 
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the officer making the assessment failed to comply 
with the statute providing therefor, there being an 
adequate remedy at law in both cases by certiorari. 
Code, § 2140; Mayor, ete., v. Davenport, 92 N. Y. 604; 
Canal Co. v. Atkins, 121 id. 246. Jan. 17, 1893. United 
Lines Tel. Co. v. Grant, Sheriff. Opinion by Finch, J. 
18 N. Y. Supp. 534, affirmed. 





ABSTRACTS OF VARIOUS RECENT 
DECISIONS. 

CONTRACTS — PUBLIC POLICY — LIMITING MANUFAC- 
TURES.— A contract between manufacturers, whereby 
the first party agrees, in consideration of a percentage 
on the sales made by the second party, not to use his 
plant for the production of strap and T hinges for five 
years, the contract to be void in case the second party 
increase his facilities for the production of such hinges, 
is void as against public policy. If we were to acvept 
the law without modification, as one branch of it was 
left by the Court of King’s Bench in Mitchel v. Rey- 
nolds, 1 P. Wms. 181 (A. D. 1711), and as the other was 
stated in 4 Bl. Com 156-159, concerning forestall- 
ing and engrossing, there would seem to be no doubt 
that the demurrer would necessarily be sustained. So 
far as the latter branch is concerned, the contract 
would seem to be in violation of the old rules of the 
common law, intended to prevent the gathering up of 
the control of commodities into few hands; and, as to 
the former, while Mitchel v. Reynolds, supra, was that 
of an individual excluding himself from pursuing his 
occupation, yet there can be no difference in principle 
or practical application between shutting out a person 
and shutting out a manufacturing plant or establish- 
ment. Indeed, the latter would much more probably 
tend to the detriment of public and private interests 
than the former, and on a much larger scale. In such 
instances, not only does an individual operative suffer 
the personal injury against which Mitchel v. Reynolds, 
supra, was aimed, but the public receives detriment 
through a destruction of values and a depopulation ex- 
tending through entire towns or villages. We must 
however take cognizance of the fact that the rules 
formerly laid down touching this topic are not now to 
be regarded as inflexible, and have been considerably 
modified. Gibbs v. Gas Co., wbi supra, 409, and Fowle 
v. Park, 131 U. 8S. 88, 97. This has perhaps been the 
result of the pressure of the tremendous advances 
made by the vast extensions and rapidly increasing 
complications of modern business and manufacturing 
affairs, and of an apparent inability of perceiving how 
the old, strict rules can be applied judicially to the 
present conditions without laying down propositions 
which might in their application check enterprise, or 
interfere with freedom of trade. The departure in this 
direction by the judiciary and by legislation have been 
even more marked ir Great Britain than in the United 
States. This will be seen, so far as the courts are con- 
cerned, from striking expressions in some of the Eng- 
lish cases which we will cite, especially by the result 
in Collins v. Locke, L. R.,4 App. Cas. 674, and by many 
things said in Steamship Co. v. McGregor, supra, in 
the House of Lords, by Lord Coleridge, in 21 Q. B. 
Div. 544, and in the Court of Appeal (23 id. 598). 
While in the United States there is a tendency to re- 
vive, with the aid of legislation, the strict rules of the 
common law against all forms of monopoly or engross- 
ing, the legislation of Great Britain has had a different 
tendency. In Steamship Co. v. McGregor, 23 Q. B. 


Div. 628, 629, Lord Justice Fry said: “ The ancient 
common law of this country and the statutes with ref- 
erence to the acts known as badgering, forestalling, 
regrating, and engrossing indicated the mind of the 
Legislature and of the judges that certain large opera- 





tions in goods which interfered with the more ordinary 
course of trade were injurious to the public. They 
were held criminalaccordingly. But early in the reign 
of George I1lI the mind of the Legislature showed 
symptoms of change in this matter, and the penal 
statutes were repealed (12 Geo. III, chap. 71), and the 
common law was left tu its unaided operation. This 
repealing statute contains in the preamble the state- 
ment that it had been found by experience that the 
restraint laid by several statutes upon the dealing in 
corn, meal, flour, cattle, and sundry other sorts of vic- 
tuals, by preventing a free trade in the said commodi- 
ties, had a tendency to discourage the growth and to 
enhance the price of thesame. This statement is very 
noteworthy. It contains a confession of failure in the 
past; the indication of a new policy forthe future, 
The new policy has been more clearly declared and 
acted upon in the present reign; for the Legislature 
has, by 7 and 8 Victoria, chapter 24, altered the com- 
mon law by utterly abolishing the several offenses of 
badgering, engrossing, forestalling, and regrating.” 
Therefore in view of the modern English tendency, 
encouraged in the legislation explained by Lord Justice 
Fry, it may not be safe to follow the later English de- 
cisions too closely, although some of their most ex- 
treme expressions are found in the cases cited by the 
Supreme Court in Gibbs v. Gas Co., 130 U.S. 396. We 
do not intend however to launch into a boundless sea 
of trouble by attempting a general investigation of the 
present condition of this branch of the law in the 
United States and Great Britain. We have referred to 
it only to show the necessity of making an examination 
suflicient to ascertain whether there are any modifica- 
tions of the old rules which reach the case at bar. We 
think it will be found that the later decisions divide 
themselves into three or four classes, none of which 
affect it. One embraces such cases as Collins v. Locke, 
ubi supra, and Machinery Co. v. Dolph, 158 U.S. 617, 
and 28 Fed. Rep. 553. This consists, not in agreements 
that establishments shall be closed, or that any one 
shall withdraw from his trade or profession, although 
such results may incidentally follow, but agreements 
for apportionments between individuals or corpora- 
tions; and these are quite likely to be in the line of 
the modern division of labor, and thus prove of ad- 
vantage to the community. Auother class relates to 
new enterprises, for the building up of which parties 
are not likely to venture, unless permitted to impose 
their own conditions. This class is illustrated in part 
by Fowle v. Park, 131 U. 8S. 88, and Cloth Co. v. Lor- 
sont, L. R., 9 Eq. 345. Another relates to conditions 
on which persons enter the employment of manufac- 
turers or dealers, and is illustrated by Rousillon v. 
Rousillon, 14 Ch. Div. 351. Still another class, and 
perhaps the most striking of all, is that which enlarges 
the limitation of the territory within which, for proper 
reasons, an individual may bar himself from pursuing 
his trade or profession. The courts now seem to con- 
sider that Mitchel v. Reynolds referred to a trade 
which was necessarily local, at a period when all trades 
were presumably of that character; and that is there- 
fore not strictly applicable to the present condition of 
affairs, when the good-will which a manufacturer or 
dealer secures is often national or international in its 
character, requiring for its protection agreements like- 
wise national or international in their effect. The prin- 
ciple of this class is recognized in Rousillon v. Rousillon, 
ubi supra, and in Navigation Co. v. Winsor, 20 Wall. 
64. We think it will be difficult to find any departure 
or modification of the old rules not covered by the 
foregoing classification, no part of which seems to 
touch the case at bar. This relates solely to the ques- 
tion whether a contract is against public policy, in 
which, for a merely pecuniary consideration, a manu- 
facturer agrees to close his works entirely, or in part, 
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for a specified number of years; in the case at bar 
made all the more characteristic in consequence of the 
counter stipulation that, if either of the other parties 
to the agreement should extend his works, the con- 
tract should become void. The defendant maintains 
that there is alack of legal consideration for his prom- 
ise. We presume he does not mean by this that a 
contract which may in some senses operate in restraint 
of trade is invalid simply because the only considera- 
tion which the promisor receives is a pecuniary one. 
In Navigation Co. v. Winsor, ubi supra, this was the 
only consideration; yet the court sustained the con- 
tract, observing that the stipulation objected to ‘‘ was 
presumed to be founded on a valuable consideration in 
its influence on the price paid for the steamer.’’ The 
cases are full of observations to the effect that the 
courts maintain these contracts under reasonable cir- 
cumstances, principally because it is through them only 
that parties who have built up by honest industry a 
trade with a valuable good-will can secure an equiva- 
lent for the latter. The suggestion of the defendant 
on this point, however, leads directly to a proposition 
which seems to open a path through this case. It will 
be observed that, although the suggestion of the de- 
fendant that a mere pecuniary consideration is not 
sufficient to sustain these contracts cannot be taken 
without qualification, vet this class of agreements is so 
different from ordinary ones that no action can be 
maintained on one of them, because it is under seal, 
without some reasonable consideration is shown. 
What is this reasonable consideration? Ordinarily, it 
is that when the covenanter surrenders his trade or pro- 
fession an equivalent is given to the public; because, or- 
dinarily, as a part of the transaction, the covenantee as- 
sumes and carries on the trade or profession, nothing 
is abandoned, and only a transfer is accomplished. 
The same occupation continues; the same number of 
jmouths are fed. So, in the later cases, modifying 
Mitchel v. Reynolds with reference to the territory 
within which agreements to withdraw from a trade or 
profession may lawfully be effective, as the fact is that 
the field through which the transfer of the business 
operates is frequently national or international, instead 
of local. So, also, in the class of cases already spoken 
of, in which there is only a division of labor. This 
doctrine of compensation, by force of which the public 
and individuals lose nothing, was recognized in Naviga- 
tion Co. v. Winsor, ubi supra, in a striking way. The 
original contract under discussion in that case related 
toa period of seven years. As to this, the court said 
(page 71) that “‘the public was not injured by being 
deprived of any of the business enterprise of the coun- 
try.” A subsequent contract was made, which was 
the one then before the court, by which, without any 
compensation to the public, a new contract covering 
ten years was made for a merely pecuniary considera- 
tion, and the court held it void for the additional three 
years. In this case the court used (p. 69) the following 
expressions: “This stipulation was necessary to pro- 
tect the former company from interference with its 
own business. It had no tendency to destroy the use- 
fulness of the steamer, and did not deprive the coun- 
try 6f any industrial agency. The transaction merely 
transferred the steamer from the employment of one 
company to that of another, situated and doing business 
in another State. It invoived no transfer of residence 
or allegiance on the part of the vendee in order to pursue 
itsemployment, nor any cessation or diminution of its 
business whatever. The presumption is that the ar- 
rangement was mutually beneficial to both companies, 
and that it promoted the general interests of commerce 
on the Pacific coast.”” To a like effect is Central 
Transp. Co. v. Pullman's Palace Car Co., 1389 U. S. 24, 
53, 54. Navigation Co. v. Winsor laid down very satis- 
factorily the reasons supporting this branch of the law, 





stating that one is the injury to the public by being 
deprived of the restricted party’s industry, and the 
other the injury to the party himself by being pre- 
cluded from pursuing his occupation, and being thus 
prevented from supporting himself and bis family. To 
a like effect is Central Trans. Co. v. Pullman’s Palace 
Car Co., 139 U. S. 24, 25, 53, 54. It seems to the court 
that the case at bar is subject to both of the objections 
stated, without any proper compensatory considera- 
tion. The court also thinks that, in lieu of having 
“no tendency to destroy the usefulness ’’ of property 
or “to deprive the country of any industrial agency,”’ 
or to require ‘ transfers of residence or allegiance,”’ or 
“the cessation or diminution of business,” it is in all 
these respects directly the reverse. Some of the de- 
cisions observe that contracts are presumably invalid 
which prevent a manufacturer from operating his 
works for a considerable period of time as he may 
deem his own interests or those of the public require; 
and the court finds nowhere any modification of the 
old rules which relieves the case at bar from this ob- 
jectionable feature. It is not intended by this to say, 
whether or not, in an emergency of an overstock, 
manufacturers or miners may stipulate for handling 
their works or mines in a specific manner, or for shut- 
ting them down in whole or in part, each for such 
limited time as would ordinarily enable 2 congested 
market to relieve itself; but a contract extending over 
a period of five years, intended, like this at bar, for 
restricting production, and absolutely binding manu- 
facturers and dealers, while still retaining their plants 
and establishments, to operate them ina particular 
way, or to shut them down in whole or in part, is such 
an incumbrance on the freedom of individual action, 
necessary to the public good as to be invalid. There- 
fore, in view of the fact that by this contract plaintiffs 
stipulate to shut down their works, at least so far as 
strap and T’ hinges are concerned, for the long period 
of five years, for no consideration except a pecuniary 
one, and withouta lawful equivalent with reference to 
the continuance of manufacturing, orits development 
in other directions, and also in view of the other fact, 
that this contract is especially marked by the further 
stipulation that it shall be void if the other parties to 
it increase their existing facilities, the court holds that, 
as the case stands, the demurrer must be sustained as 
to both counts. The expression of the Supreme Court 
in Gibbs v. Gas Co., 130 U. 8. 396, 409, repeated in 
Fowle v. Park, 131 id. 88, that “the question is 
whether, under the particular circumstances of the 
case and the nature of the particular contract involved 
in it, the contract is or is not unreasonable,’’ must 
however be regarded. The court will not presume to 
define, in advance of the facts which may be shown, or 
perhaps to define at all, what may be the practical 
effect of these expressions; but being warned by them, 
it cannot determine on this demurrer that it is im- 
possible for the plaintiffs to allege particular circum- 
stances, not now appearing, which may modify the 
result. U. S. Cire. Ct., Dist. Mass., Sept. 14, 1892. 
Oliver v. Gilmore. Opinion by Putnam, J. 52 Fed. 
Rep. 562. 


NEGOTIABLE INSTRUMENTS — NOTE EXECUTED BY 
CORPORATION—EXTRINSIC EVIDENCE.— Where a note 
is executed by a corporation, and is signed by its presi- 
dent and secretary, and its directors write their names 
upon the back as directors, before delivery, extrinsic 
evidence is admissible between the original parties or 
any subsequent holder of the note, accepting the same 
as collateral, with full notice of all the facts and cir- 
cumstances connected with the execution and delivery 
thereof, not only to show that the president and secre- 
tary executed the instrument in their official capacity 


| as officers of the corporation, but also that the direct- 
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ors signed the note, on the back thereof, solely as of- 
ficers of the corporation, and to bind the corporation 
only. Under the authorities, if the parties who signed 
the note on the back, and who composed the board of 
directors of the Kanopolis Creamery Company, had 
signed the note upon its face, they could show they 
made it only in their official capacity, as directors of 
the corporation. ‘* Where individuals subscribe their 
proper names to a promissory uote, prima facie they 
are personally liable, though they add a description of 
the character in which the note is given; but such pre- 
sumption of liability may be rebutted, as between the 
original parties, by proof that the note was in fact 
given by the makers as agents, with the payee’s knowl- 
edge.”” Byles Bills, 27, note 1; Haile v. Peirce, 32 Md. 
327; MeWhirt v. McKee, 6 Kan. 412; Talley v. Burtis, 
45 id. 147. In Fullerton v. Hill (Kan.), 29 Pac. Rep. 
583, it was ruled that ‘‘a stranger toa promissory note, 
who writes his name across the back thereof before it 
is delivered to the payee, incurs, prima facie, the lia- 
bility of the guarantor. But parol proof may be re- 
ceived to show the exact liability of such indorser, by 
showing the agreement and understanding of the par- 
ties at the time of such indorsement.’’ Baker v. 
Chambles, 4 Greene, 428; Whitney v. Inhabitants, 111 
Mass. 368; Bank v. Boardman (Minn.), 48 N. W. Rep. 
1116; Metcalf v. Williams, 104 U. 5. 93; Good v. Mar- 
tin, 95 id. 90. ‘*Considerable diversity of decision, 
it must be admitted, is found in the reported cases, 
where the record presents the case of a blank indorse- 
ment by a third party, made before the instrument is 
indorsed by the payee, and before it is delivered to 
take effect; the question being whether the party is to 
be deemed an original promisor, guarantor or indorser. 
Irreconcilable conflict exists in that regard, but there 
is one principle upon the subject almost universally 
admitted by them all, and that is that the interpreta- 
tion of the contract ought in every case to be such as 
will carry into effect the intention of the parties; and 
in most cases it is admitted that proof of the facts and 
circumstances which took place at the time of the 
transaction are admissible to aid in the interpretation 
of the language employed.”? Denton v. Peters, L. R.,5 
Q. B. 475; Good v. Martin, supra. We think that the 
parties who signed as directors had the right, at the 
trial, to give in evidence tothe jury that the note in 
question was not their note as guarantors, but that it 
was the note of the Kanopolis Creamery Company 
only. Kans. Sup. Ct., Dee. 10, 1892. Kline v. Bank of 
Tescott. Opinion by Horton, C. J. 


—\!_>___—- 
CORRESPONDENCE. 


A Last Worp. 


Editor of the Albany Law Journal: 

Although in your reply of March 18 you profess to 
be “spoiling for a fight,”’ [am discreet enough not to 
wish to tackle an editor in his own sanctum. I am will- 
ing to liedown and be counted out, although I do not 
throw up the sponge for Judge Green in favor of Judge 
Foster, especially as the latter broke over the rules 
and came into court with copies of Dante and Milton 
under his arm, and then proceeded to svar from the 
gate of the Inferno to the peak of Teneriffe. 

But where did you get your information that the 
Legislature of this State enjoined the judges by stat- 
ute from writing long books? 

The statute reads: *‘ Every point fairly arising upor 
the record of the case shall be considered and decided, 
and the reasons therefor shall be concisely stated in 
writing,” ete. 

Now, if the parties in their briefs do not discuss or 
insist upon points arising upon the record, or even if 
these points are not raised in the petition for appeal, 





nevertheless the court must decide these questions, al- 
though not material to the issue in the case. This is 
often a reason for longer opinions than the court would 
deliver, and the Legislature, and not the court, is to 
blame. 


New MARTINSVILLF, W. VA., March 21, 1893. ; 

[We said that the judges of New Hampshire (not 
West Virginia) had to restrict the judges. Careless 
reading, brother. —Eb. | 


ANSWER TO YOUNG ATTORNEY. 
DEAR Sir: The address of Hon. Frothingham Fish 
is Fultonville, Montgomery county, N. Y. 
Yours, 
J. W. ANDREWS. 
Qe 
NOTES. 

A MONG the very remarkable volumes published in 
f\ that remarkable country, the United States, is the 
recently-issued American Annual Digest, containing 
“all the decisions published in this country in the year 
ending August 31, 1892." A reviewer of this digest re- 
marks: ‘* So long as every cowboy judge on the limits 
of civilization thinks it his duty to rewrite Blackstone 
in sections, so long must we endure this torrent of 
opinion. It is possible now to find in the United States 
decisions upon every branch of case law; and not only 
that, but to find a point decided probably both ways. 
The present volume contains twenty thousand decis- 
ions. Practitioners there must devoutly wish that all 
the case law in the country, barring that of the Su- 
preme Court and a few of the State Courts of Appeals, 
had been collected in Chicago early in the year 1870, 
and that its great fire would recur at intervals of sas 
ten years.”’ There is however something to be said in 
favor of this great mass of case law, namely, that as 
there is so much of it practitioners pay very little at- 
tention to decided cases, and argue cases on first prin- 
ciples, and are thus also enabled to produce text-books 
in the first rank of Anglo-Saxon jurisprudence, and 
freed from the trammels of case law.—Cunada Law 
Journal. 


We learn that Chief Justice Paxson, of the Supreme 
Court of Pennsylvania, in Commonwealih v. Mat- 
thews, has sustained a conviction for the offense of 
selling newpapers on Sunday. ‘The conviction was 
under a law passed in 1794, which, while prohibiting the 
performance of any worldly employment on Sunday, 
excepts ‘“‘ works,of necessity or charity.’’ The learned 
chief justice thought it hardly likely that the framers 
of the law contemplated the possibility of Sunday news- 
papers, and that the latter, through the development of 
modern ideas, had become a part of the ordinary life of 
the people. But while the Sunday newspaper may bea 
convenience to a large majority of the people, it did 
not, in the opinion of the court, come within the ex- 
ceptions of the act. The editor, whilst admitting that 
the judgment was technically correct, thinks the 
learned judge would not have gone far astray in de- 
claring Sunday newspapers to be works of necessity. 
We entirely disagree with him, and that quite apart 
from the religious question involved. A Sunday news- 
paper is, we think, not only not a work of necessity, 
but a public nuisance. There is no more ingenious de- 
vice for keeping men's minds on the stretch, and on the 
atretch too in the same groove they have been running 
all the week. Busy men need rest. It is no rest read- 
ing newspapers on Sunday when we are reading them 
all the week. Sunday newspapers are as responsible 
for nervous wrecks and suicides as any other one thing 
in these days. We are very thankful they have so far 
been kept out of this country.—Canada Law Journal. 
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The Albany Law Journal. 


ALBANY, APRIL S, 1893, 


CURRENT TOPICS. 

[' is no wonder that crime is increasing in Massa- 

chusetts, and that the unconscionable classes 
are trying to break into prison. One would sup- 
pose that there would be little temptation for them 
to break out. Blucher at St. Cloud said of Napo- 
leon, ** what a fool the fellow was to leave all this 
to go campaigning in Russia!’ So we should say 
the prisoners at Charlestown would be fools to leave 
their easy chairs, their pet rats and birds in cages, 
their turkeys at Thanksgiving, and the chanee of 
the pardon then extended to two life-convicts, for 
the distrust, hard work and poor fare of the outer 
world. The trne way to encourage crime is to make 
the prison inviting, and this is what sentimentalists 
in Massachusetts have been industriously doing for 
many years, and the result has been that crime has 
increased in that Commonwealth in a greater pro- 
portion, we believe, than in any other of the old and 
orderly States. The authorities should shut down 
on the practical endeavors of the sentimental clergy- 
men and the silly women, and do away with turkeys 
and pardons at Thanksgiving. It would be better 
to celebrate Fast day than Thanksgiving. The 
case of Latimer is cited by the advocates of capital 
punishment as a proof of the good policy of the 
death penalty. He would not have killed his keeper 
if he had been hanged. And on the other hand, 
he would not have killed his keeper had the latter 
been treating him in the proper spirit of prison dis- 
cipline, and not been hob-nobbing and drinking 
coffee with him. 


There is one point to which the attention of the 
assemblyman of this State who has proposed the bill 
to suppress crinoline should be called. All such 
abnormal inflations of the,feminine habiliments tend 
to domestic discord and to destroy ‘‘ marital unity.” 
Thus an absolute divorce was granted to a husband, 
according to Mr. Carroll D. Wright’s report, be- 
cause his wife ‘‘ struck him a violent biow with her 
bustle.” Such concealed weapons should be for- 
bidden. If crinoline comes in, some violent wife 
will be trying to smother her husband in it, or em- 
barrass his defensive movements, like the gladiator 
who carried the net. To arms! ye married assembly- 
men! Beware the crinoline and rolling-pin! 

In another column we give the official syllabus of 
the decision in respect to the conflict in the Kansas 
Legislature. From an authoritative source comes 
the following account of the situation which led to 
the decision: This proceeding was brought in this 
court by Gunn, who had been arrested by the House 
of Representatives, known as the Douglass House, 
for his discharge, upon the ground that that House 


Vor. 47 — No. 14. 











was not properly organized and was not the consti- 
tutional House of Representatives of the State of 
Kansas, Under the Constitution and laws of the 
State, the House of Representatives consists of one 
hundred and twenty-five members. At the time 
that Gunn was arrested for refusing to obey a sub- 
pena to testify in an election case, concerning the 
seat of a member of the Legislature, the Douglass 
House consisted of sixty-three Republicans, one In- 
dependent, and Democrats numbering three, making 
sixty-seven having lawful credentials or certificates 
of election, and also of another Democrat, who was . 
admitted after organization, but who all parties 
conceded was legally elected. The Douglass House 
therefore consisted of sixty-seven, four more 
than a quorum. The other House, known as the 
Dunsmore House, consisted of fifty-eight members, 
all Populists, who also had certificates of election. 
But fifty-eight is five less than a quorum under the 
Constitution and laws of the State. These two 
Houses or bodies held their sessions in the same 
hall or room for many weeks, and each finally called, 
for their support and protection, armed bodies of 
men. After the decision in the case of Jn re Gunn, 
peace was proclaimed and the so-called Dunsmore 
House recognized the Douglass House as the con- 
stitutional House of Representatives, and the pro- 
ceedings of the Legislature thereafter were carried 
on peaceably, effectively and legally. After the 
decision, only one House, the Douglass House, was 
recognized by the governor and State Senate. 


Just about the time when we were explaining to 
“Young Attorney” the personality of F. Fish, that 
gentleman came to the surface in a letter announc- 
ing his opinion that Harris has been wrongly con- 
victed of murder — that there is a reasonable doubt 
of his guilt. Hereupon the Sv takes him up, and 
argues that his opinion is of very little value, because 
in a certain other murder case, in which he was the 
presiding judge, he ruled so unfairly against the 
prisoner that the Court of Appeals granted a new 
trial. This seems queer reasoning — that a man’s 
opinion in favor of a prisoner is untrustworthy be- 
cause in another case he was too severe against the 
prisoner! It would seem to work the other way. 
But we do not attach much importance to Judge 
Fish’s opinion based exclusively on newspaper re- 
ports. 


There is a very exasperating case reported in 16 
S. E. Rep. 915 — State v. Porter (No. Car.), the 
syllabus of which is as follows: ‘*One who inflicts 
suffering and death on any useful beast, fowl, or 
animal, for amusement and sport, is within Code, 
§ 2482, which makes the injuring, torturing and 
tormenting, and the needless killing of such animals 
2 misdemeanor, and which defines the words ‘tor- 
ture,” ‘torment,’ and ‘cruelty’ as including every 
act, omission and neglect whereby unjustifiaBle 
physical pain, suffering or death is caused or per- 
mitted.” The report does not show what the ani- 
mal was. Was itamule? We are as curious about 
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this as the oll woman who asked the sailor how he 

lost his leg, and he replied that he would tell her if 

she would promise not to ask another question. She 

promised. ‘It was bit off,” said he. 

knew what bit it off,” she said. 
, 

port is a ‘* cruelty to animals.” 


Another recent decision (McCullough v. Ashbridge | 


[Penn, Sup. Ct.], 26 Atl. Rep. 10), strikes us as 
wrong. This is the syllabus: ‘‘In an action for 
mason work, at a specified price per perch, where 
the dispute is as to the number of perches contained 
in the work, a uniform, universal and notorious 
custom of measurement among masons is binding, 
though the result of such measurement is greater 
than the actual contents.” This seems to us aclear 
instance of an unreasonable and absurd, and there- 
fore illegal custom. In this case the difference was 
between eight perches and seventeen perches. 


In People v. Sliney, New York Court of Appeals, 
50 N. Y.S. C. Rep. 389, it was held that a physician, 
who is sent by the prosecuting authority to make a 
report upon the sanity of a prisoner, is not debarred 
by the statute from testifying what the prisoner 
knew about the homicide with which he was charged, 
as the relation of physician and patient does not 
exist. Nor did that relation exist in Renihan v. 
Dennin, 103 N. Y. 573, where the attending physi- 
cian took another in consultation, and yet the testi- 
mony of the latter of information so obtained was 
excluded. It was held that ‘‘ the statute could not 
be confined to information of a confidential nature,” 


Sheriff Liddle of Montgomery county, in this 
State, seems to have a level head on one point at 
least, and that is on the employment of prisoners in 
jail. In a recent communication to the supervisors 
he recommended depriving justices of the peace of 
criminal jurisdiction and substituting a recorder in 
every town. Amsterdam has a Recorder’s Court, 
and it is said it does less criminal business in pro- 
portion to population than any other town in the 
county. The sheriff's plan is to put up a building 
where the prisoners could be kept at work. He 
thinks that if this were done, the tramps would keep 
out of the county. ‘‘Let them break stone,” 
says. “They ought to do so something; it isn’t 
right that honest men should work ten hours a day 
to support these prisoners in idleness. After pris- 
oners have been shut up in a warm jail a month or 
so they are as tender as a chicken. They hardly 
have stamina enough to get away from the jail to 
some place where they can be committed back 
again.” In answer to the suggestion that he take 
a gang of men and work them on the road to see 
what they would do, he said that the jail was the 
fullest in winter, when work cannot be done on the 
roads. The men in jail in summer are usually per- 
sons who have committed some serious crime and 
have te be watched carefully. He said that if he 
‘*were to let out the fellows in jail in the winter 


“T wish I | 
This form of ree | 





they would all be back by supper time.” There is 
no doubt that the jail, with its idle and vicious ten- 
antry, is a school fruitful in crime, 


The scheme of the Kempner and Roesch bills, 
pending in the Legislature of this State, for leaving 
to the popular vote in cities of one hundred thon- 
sand population or more, the question of opening 
the dramshops after one o'clock, p. M., on Sundays, 
has at first blush an air of plausibility. But on re 
flection it is evident that it is decidedly impolitic 
and dangerous. The main objections are thus sub- 
stantially stated in a circular put forth by twenty- 
three associations in the city of New York: first, it 
is opposed to the settled policy of American legis- 
lation, which refers the making of statutes to the 
Legislature ; second, there is no reason why this dan- 
eerotis traflic should be made an exception; third, if 
the provision is safe and wise, it should extend to 
the whole of Sunday and to all the State; fourth, it 
is bad class legislation; fifth, it is opposed to the 
time-honored policy of our Sunday laws. The cir- 
cular concludes: “To the plea which has been made 
in behalf of a certain class of respectable and repu- 
table citizens of foreign birth, that they should 
have facilities for buying on Sunday the beer and 
wine to the use of which they have been accustomed, 
we reply (1) that effectively to restrict the traffic to 
such beverages would require a policeman in every 
saloon; and (2) that a like indulgence would be 
justly claimed by citizens of other nationalities who 
use stronger beverages.’’ These reasons seem un- 
answerable. The bill is evidently not in the true 
interest of drinkers, but in the interest of the sellers. 
The people have leisure on Sunday, and they then 
have their pockets full of money, and this is a bait 
to tempt them to squander their money, and worse 
than that, waste their time. The limitation of the 
privilege to half of Sunday is an admission that for 
some reason it is conceded to be unwise and danger- 
ous to grant the privilege for the whole day. Sup- 
pose a majority of voters in a particular locality want 
it, what then? Suppose they should want a similar 
privilege for the sale of opium, or of poison, or for 
the holding of prize-fights or baseball games? Should 
the mass of people who cannot vote, and the nu- 
merous minority who can vote, be made to suffer 
from this ill-regulated and vicious desire? Is it not 
better to leave it to the responsible representatives 
chosen to devise laws that are wise and beneficent 
for the people as a whole? Perhaps the very worst 
feature of the scheme is the proposal to leave the 
question of granting the privilege to the large cities, 
where it would be pretty sure to prevail and where 
it would be perfectly certain to entail the worst re- 
sults. 


The Chicago Legal News of March 4th has a fine 
group of small portraits of the seven Illinois Su- 
preme Court judges, spread out in the form of a 
hand of cards, with Judge Magruder as the joker - 
good for a new-fangled game of “seven’s up.” 
The Nes is waxing very picturesque. 
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It gives us pleasure to learn that Mr. James Kirby, 
D. C. L., editor of the Montreal Legal News, has 
just been created one of Her Majesty’s counsel and 
entitled to append the letters Q. C. to his name. 
He has been for many years editor of the Loimer 
Canada Jurist, and other Canada reports, and his 
nomination is a well-deserved compliment to a gentle- 
man of excellent attainments and high character. 
We should like to annex all such persons! 


> 


NOTES OF CASES, 

N Megurgee v. City of Philadelphia, Supreme 
| Court of Pennsylvania, February 20, 1893, it 
was held that a municipal corporation, having paved 
a public alley suitable for ordinary use, is not liable 
for injury to the team and vehicle of one whose 
own ‘heavy hauling” over the way caused the 
paving to become out of repair. The court said: 
‘It is settled in this State that a city or other 
municipality is held to no higher measure of duty 
than that of keeping its highways and streets in a 
reasonably safe condition for the use of the public, 
having in view the ordinary requirements of the 
public. No duty is imposed with respect to a par- 
ticular individual, whose requirements are special 
to him. When a highway is opened, the public is 
invited to travel upon and use it in such manner as 
accords with its general design and structure. They 
ure not invited to use it for a purpose wholly and 
obviously unsuited to its strength, and which was 
never contemplated by its builders; are not invited, 
as this court has lately held, to run a traction en- 
vine upon a light, wooden bridge, never designed 
for such a weight. If any one of the public, in the 
ordinary use of the way, without fault on his part, 
suffers special damage, not common to the public, 
because of the negligence of the municipality either 
in constructing or maintaining it, he has ground for 
an action. The legal liability arises from the neg- 
lect of the legal duty to keep the way reasonably 
safe for ordinary public requirements. But, so far 
as concerns the design or material of the structure 
of the street or highway, that is a matter in the dis- 
cretion of the municipality. No legal duty to pave 
with a particular material, or in a particular method, 
is imposed by law; nor is there any legal obligation 
for uniformity of construction on all the streets or 
ways; nor do new and unexpected uses, requiring 
great changes, impose upon the municipality the 
duty of at once reconstructing the street or alley to 
suit the use. No legal duty existing in either in- 
stance, there is no legal liability for its neglect. Of 
course, on all municipalities created and existing 
for the public benefit there is imposed a political 
duty of maintaining the public improvements in 
keeping with the times, increase in population, and 
business interests; but this duty is within the legis- 
lative discretion of the city. If it be neglected, the 








public suffers in falling off of business, decrease of 


population, exasperating delays and hindrances to 
travel and traflic and depreciation of values. 


such case, each individual of the corporate com- 
munity suffers pecuniary loss; some, by reason of 
particular locality or business, greater than others; 
but this gives them no right of individual action 
against the city, because of the familiar principle 
that ‘a public right cannot be vindicated by a pri- 
yate action.’ Clearly this alley was not paved to 
suit the new and unexpected business plaintiffs 
chose to put uponit. It was very narrow, and paved 
with cobble. Before they went there, the city 
authorities, in the exercise of their discretion, 
doubtless thought this sort of pavement sufficient 
for the traftic then upon it. The plaintiffs, with all 
this knowledge, took two of the buildings, turned 
them into a warehouse, and at once commenced 
what was wholly unsuited to cobble stone —the 
heavy hauling incident to warehousing. The sur- 
face gave way, and the street got in bad condition. 
The real ground of plaintiffs’ complaint is, as dis- 
closed by the evidence, the city did not keep pace 
in improvements with the demands of business on 
that particular street; that is, it ought to have 
taken up the cobble, and repaved with Belgian 
block. Perhaps it ought, but neither the jury nor 
we are the judges of that; it is a question for the 
city. The argument that from the evidence the 
plaintiffs sustained a special damage is not convinc- 





ing. Their damage was special in amount only, not 
in kind. The vexatious daily strain of heavy haul- 


ing over this bad way necessarily, in the course of a 
few months, broke down their horse and truck. 
There was, as to both, a serious depreciation in 
value, and greater loss to them than to others of the 
public who used the street less; but the others suf- 
fered the same kind of loss, only in less degree, 
Every case cited by counsel for appellees is one 
where the traveller sustained a special injury not 
common to the public who used the highway. A 
public wrong, if this were such as is alleged, amount- 
ing toa public nuisance, is reached at the suit of 
the public in another court, by an altogether differ- 
ent form of proceeding. But this whole question 
was so fully considered in the report of the master, 
the late E. Coppee Mitchell, Esy., affirmed by this 
court in an opinion by Chief Justice Paxson in Gold 
v. City of Philadelphia, 115 Penn, St. 184, that we 
can add nothing to what is there so clearly shown.” 

In State, ex rel. Greeley County, v. Milne, Supreme 
Court of Nebraska, February 15, 18938, it was held 
that where a county has once made payment of the 
salary of a county office to one actually in posses- 
sion of the office, performing its duties, with color 
of title, before his right to the office has been de- 
termined against him by a competent tribunal, it 
cannot afterward be compelled to pay the same 
salary to the de jure officer. The court said: ‘* We 
are aware that courts of high authority have sus- 
tained the contrary doctrine, but the decided pre- 
ponderance of authorities supports the conclusions 
we have reached. Steubenville v. Culp, 38 Ohio St. 
18; Wayne Co. v. Benoit, 20 Mich. 176; Parker v. 


In | Supervisors, 4 Minn, 59 (Gil. 30); Dolan v. Mayor, 








204 


THE ALBANY LAW JOURNAL. 





68 N. Y. 274; MeVeany v. Mayor, 80 id. 185; Ter- 
hune v. Mayor, 88 id. 247; Hagan v. City of Brooklyn, 
126 id. 643; Saline Co. v. Anderson, 20 Kans. 298; 
Gorman v. Commissioners of Boise Co., 1 Idaho, 655; 
Shaw v. County of Pima (Ariz.), 18 Pac. Rep. 273; 
State v. Clark, 52 Mo. 508; Westherg v. City of Kun- 
sas, 64 id. 493; Shannon v. Portsmouth, 54 N. HA. 
183.” Inthe Michigancase * * * ‘Valentine, 
J., in delivering the opinion of the court, says: 
‘Now, as Wildman was an officer de facto, holding 
under color of title, every person had a right to re- 
cognize him as a legal and valid officer, and to treat 
him as such, The public, the county, the county 
commissioners, and private individuals, had a right 
to do business with him as an officer, and to pay 
him for his services, if they chose, without taking 
any risk of having to pay for such services a second 
time. It might be greatly to the interest of the 
public, or of the individuals doing business with 
such officer, to pay him when his fees or salary be- 
come due; and should they not be allowed to con- 
sult the interest of the public, and their interests, 
to so pay him? It is not their fault that he is wrong- 
fully in the possession of the office, and how are 
they to know whether he is in the possession of the 
office rightfully or wrongfully? Are they bound to 
know who is entitled to the office in advance of any 
final adjudication of the question by the courts? 
Are they bound to anticipate the decision of the 
court? And are taecy bourd to decide the question 
for themselves, as it thus comes up, incidentally and 
collaterally, in the payment of fees or salary? And 
if they should determine that the courts would 
eventually decide against the officer de facto, must 
they refrain from paying him any fees or salary, at, 
perhaps, a great loss to themselves or to the public? 
* * Now, the interest of the public in the 
‘continuous discharge’ of official duties would 
authorize the payment of the legal fees or salary 
for the performance of such official duties to the 
person performing the same; and to allow a person 


* 


not in the possession of the office, but who claims 
to be entitled thereto, to sue for the fees or salary 
thereof, would be to allow the question of the title 
to the office to be raised and determined against the 
officer de fucto in a controversy in which he was not 
a party, and in which he could not be heard. Such, 
certainly, could not be allowed. But, if this suit 
can be maintained, then it would be allowed, * * * 
It must be remembered that Wildman was nota 
mere usurper, but he was an officer de facto, having 
possession of the office under color of title. What 
would be the rule if he were a mere usurper, it is 
not necessary for us to decide in this case. All 
that we now decide is that where a person is in the 
possession of the office of county clerk under color 
of title, and is the county clerk de facto, and claims 





to be the county clerk de jure, and the board of | 


county commissioners pays to him the salary due to 
the rightful incumbent of such office, the county 
clerk de jure has no action against the county board 
for such salary, and this notwithstanding the fact 
that the county board may have known at the time 


they paid said salary that the question as to the title 
to the office was in litigation, and notwithstanding 
the fact that the county clerk de facto may be in- 
The remedy of the county clerk de jure, in 
such a case, is an action against the county clerk 
de facto.” The Supreme Court of New York, in 
Dolan v. Mayor, supra, in passing upon a case quite 
similar to the one at bar, held that the payment of 
the salary to an officer de facto, made while he was 
in possession, is a good defense to an action by the 
de jure ofticer to recover the same salary. This de- 
cision has been followed with approval by the same 
court in subsequent cases.” 


solvent. 


AND TENANT — RELATION — 
PREMISES—TRIAL—IN- 


LANDLORD 
DANGEROUS 
STRUCTIONS. 

UNITED STATES SUPREME COURT, JAN. 23, 1893. 
DoyLe vy. Union Pactiric Ry. Co.* 

Where a railroad company leases to an individual a house 
situated near its railroad track, under an agreement that 
the lessee shall board its section hands therein at a speci- 
fied price, to be paid by the hands, the company agreeing 
to aid her in collecting the same by retaining the amount 
from their wages, the relation thus created, in so far as 
concerns the company’s duty in respect to the leased 
premises, is merely that of landlord and tenant. 

Under the rule that there is no implied warranty on the part of 
a landlord that the demised house is safe or reasonably fit 
for occupation, arailroad company which lets a house situ- 
ated upon a mountain side where snowslides sometimes 
occur is not bound to notify the lessee of the danger there- 
from, although the couipany has knowledge thereof, and 
the lessee has not, and has never before lived in a region 
where snowslides occur; and in the absence of any deceit 
or misrepresentation the company is not liable for per- 
sonal injuries to the lessee, or for the death of members 
of her family, occasioned by the destruction of the house 
by a snowslide. 

It is not reversible error for a Federal judge to express to the 
jury his opinion on the facts, if the rules of law are cor- 
rectly laid down, and the jury are given to understand 
that they are not bound by such opinion. 


[* error to the Circuit Court of the United States for 
the district of Colorado. 

Two actions brought by Marcella Doyle against the 
Union Pacific Railway Company, one of them for per- 
sonal injuries to herself, and the other to recover for 
the death of her children; such injuries and death 
being caused by a snowslide which destroyed the house 
in which she was living, and which she had leased 
from the defendant company. There were verdict and 
judgment for defendant, and plaintiff appeals. 


T. M. Patterson, for plaintiff in error. 


John F. Dillon and Harry Hubbard, for defendant in 
error. 


Surras, J. In the early part of November, A. D. 
1883, Marcella Doyle, a widow with a family of six chil- 
dren, agreed with the Union Pacific Railway Com- 


| pany to occupy the company’s section-house situated 


on the line of the railroad at or near Woodstock, in tue 
county of Chaffee and State of Colorado, and to board 
at said section-house such section hands and other em- 
ployees of the company as it should desire, at the rate 
of $4.50 per week, to be paid by the person so to be 
boarded, and the company agreed to aid her in collect- 
ing her pay for such board by retaining the same for 
her out of the wages of the emplovees so to be boarded. 


*13 Sup. Ct. Rep. 333, 
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Mrs. Doyle moved with her children into the section 
house, and continued in the discharge of her duties as 
boarding-housekeeper until the 10th day of March, 
A. D. 1884, when asnowslide overwhelmed the section 
house, injured Mrs. Doyle, and crusbed to death the 
six children residing with her. 

Subsequently, Marcella Doyle brought,in the Cir- 
cuit Court of the United States for the district of Col- 
orado, two actions against the Union Pacific Railway 
Company—one for her personal injuries; the other for 
damages suffered by her in the loss of her children— 
and which latter action was based ona statute of the 
State of Colorado. 

The actions resulted in verdicts and judgments in 
favor of the defendant company, and the cases have 
been brought to this court by writs of error. As the 
cases turn upon the same facts and principles of law, 
they can be disposed of together. 

The record discloses that the facts of the case, as 
claimed by the respective parties, and certain admis- 
sions by the defendant company, were stated ina bill 
of exceptions, and upon which instructions by the 
court were given which are made the subject of the as- 
siguments of error. 

The bill of exceptions was as follows: 

(Omitting this.J 

Although, in point of fact, the court did not give the 
jury peremptory instructions to find for the defend- 
ant, but left the cases to them on instructions under 
which they might have found verdicts for the plaintiff, 
yet the validity of the plaintiffs exceptions to the 
court’s treatment of the cases may be conveniently 
tested by assuming, for the present, that the charge 
and instructions legally amounted to a direction to 
find for the defendant. Ifanexamination of the facts 
and of the principles of law involved warrants us in 
concluding that the court would have been justified in 
so doing, it will not be necessary to consider each and 
every assignment of error, nor to minutely scan iso- 
lated expressions used by the court. 

The first question to be determined is what was the 
relation between the plaintiff and the railway com- 
pany? Was Mrs. Doyle a servant or employee of the 
company, aiding in the transaction of its business and 
subject to its directions, or was shea tenant at will, 
holding the premises by an occupation during the will 
of the company? The facts averred by the plaintiff 
show that the company was not interested, in a legal 
sense, in the management of the boarding-house; did 
not receive the board money, pay the expenses, take 
the profits, or suffer the losses. The company could 
not call upon her for any account, nor could she de- 
mand payment from the company for any services ren- 
dered by her in carrying on the boarding-house. The 
fact that the company agreed to aid her in collecting 
what might be due to her from time to time by the 
boarders, by withholding moneys out of the wages pay- 
able to them by the railroad company, did not convert 
Mrs. Doyle into a servant of the company, or change 
her relation to the company as a tenant at will of the 
company’s house. Such an arrangement might equally 
have been made if Mrs. Doyle had been the owner of 
the house. The court below was not in error in hold- 
ing that the relation of the parties was that of land- 
lord and tenant. 

If then such was the relation of the parties, upon 
what principle can a liability for the damages ocea- 
sioned by the snowslide be put upon the company ? 
There was neither allegation nor proof of fraud, mis- 
representation or deceit on the part of the defendant 
company as to the condition of the premises. Indeed, 
it was not even pretended that the catastrophe was in 
any way occasioned by the condition of the house. 

It was indeed alleged that the section-house was built 
near the base of a high and steep mountain, and in a 





place subject to snowslides, and dangerous on that acs 
count; that thecompany was aware of said danger; 
that the plaintiff and her children bad never before re- 
sided in a region of country subject to snowslides, and 
had no knowledge of suowslides or of their indications, 
or of the dangers incident thereto; and that the com- 
pany did not at any time notify or apprise the plaintiff 
or her children of the danger of snowslides or of the 
liability of snowslides at such place where said section 
then was, or in that locality; and upon this alleged 
state of facts it was contended that the jury had aright 
to find that the railway company was guilty of care- 
lessness or disregard of duty toward the plaintiff such 
as to make it liable in these actions. 

It is however well settled that the law does not im- 
ply any warranty on the part of the landlord that the 
house is reasonably fit for occupation; much less does 
itimply a warranty that no accident should befall the 
tenant from external forces, such as storms, tornadoes, 
earthquakes or snowslides. The law is thus stated in 
a well-known work on landlord and tenant: ‘* There 
is no implied warranty on the letting of a house that it 
is safe, well built, or reasonably fit for habitation; or 
of land, that it is suitable for cultivation, or for any 
other purpose for which it was let; and where a per- 
son hired a house and garden for a term of years, to be 
used fora dwelling-house, but subsequently abandoned 
it as unfit for habitation, in consequence of its being 
infested with vermin and other nuisances, which he 
was not aware of when he took the lease, the principle 
was laid down, after an elaborate review of all the 
causes where acontrary doctrine seemed to have pre- 
vailed, that there is no implied contract on a demise 
of real estate that it shall be fit for the purposes for 
which it was let. Consequently an abandonment of 
the premises under these circumstances forms no de- 
fensetoan action for rent,and in all cases where a 
tenant has been allowed upon suggestions of this kind 
to withdraw from the tenancy, and refuse the pay- 
ment of rent, there will be found to have been a 
fraudulent misrepresentation or concealment as to the 
state of the premises which were the subject of the 
letting, or else the premises proved to be uninhabitable 
by some wrongful act or default of the landlord him- 
self. The lessor is not however always bound to disclose 
the state of the premises to the intended lessee, unless 
he knows that the house is really unfit for habitation, 
and that the lessee does not know it, and is influenced 
by his belief of the soundness of the house in agreeing 
to take it; for the conduct of the lessor may, in this 
respect, amount to a deceit practicedjupon the lessee.”’ 
Tay]. Landl. & Ten., § 382. 

The principles applicable to the present case have 
been well stated in the recent case of Bowe v. Hun- 
king, 135 Mass. 380. The syllabus states the case and 
decision, as follows: “A tenant cannot maintain an 
action against his landlord for an injury caused by 
falling upon a stair in the tenement, the tread of which 
has been sawed out and left unsupported by a previous 
tenant, there having been full opportunity to examine 
the stair at the time of hiring, and no warranty of the 
fitness of the tenement having been given by the land- 
lord; the only evidence of knowledge on the part of 
the Jandlord being that he knew the stair had been 
sawed out, that he tried it and it bore his weight, and 
he thought it would bear anybody’s weight.” The 
judge directed averdict for defendants, and the Su- 
preme Court sustained this ruling. Field, J., giving the 
opinion of the court, said (p. 383): ‘*There is no im- 
plied warranty in the letting of an unfurnished house 
or tenement that it is reasonably fit for use (citing 
cases). The tenant takes an estate in the premises 
hired, and persons who occupy by his permission, or 
as members of his family, cannot be considered as oc- 
cupying by the invitation of the landlord, so as to cre- 
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ate agreater liability on the part of the landlord to 
them than to the tenant. The tenant is in possession, 
and he determines who shall occupy or enter his prem- 
ises (citing cases). 

‘In the case at bur there was no express or implied 
warranty, and no actual fraud or misrepresentation. 
If the action can be maintained, it must be on the 
ground that it was the duty of the defendants to in- 
form the tenant of the defect in the staircase. This 
duty, if it exists, does not arise from the contract be- 
tween the parties, but from the relation between 
them, and is imposed by law. If such a duty is im- 
posed by law, it would seem that there is no distine- 
tion as aground of liability between an intentional and 
an unintentional neglect to perform it; but in such a 
case as this there can be no such duty without knowl- 
edge of the defect. There is no evidence of any such 
knowledge, except on the part of C. D. Hunking, and 
the other defendants cannot in any event be held lia- 
ble, unless his knowledge can be imputed to them, as 
the Knowledge of their agent in letting the premises. 
The evidence is insufficient to warrant the jury in find- 
ing that C. D. Hunking intentionally concealed the 
defect from the tenant; and the action, if it can be 
maintained, must proceed upon the ground of neglect 
to perform a duty which the law imposed upon the 
defendants. 

“A tenant isa purchaser of an estate in the land or 
building hired; and Keates v. Earl of Cadogan, 10C.B. 
591, states the general rule that no action lies by a ten- 
ant against a landlord on account of the condition of 
the premises hired, in the absence of an express war- 
ranty or of active deceit. See also Robbins v. Jones, 
15 C. B. (N. S.) 240. This isa general rule of caveat 
emptor. Inthe absence of any warranty, express or 
implied, the buyer takes the risk of quality upon him- 
self. Hight v. Bacon, 126 Mass. 10; Ward v. Hobbs, 3 
Q. B. Div. 150; Howard v. Emerson, 110 Mass. 320. 
This rule does not apply to cases of fraud.” 

This rule of caveat emptor has been applied also in 
many other cases, some of which we now refer to. 

Keates v. Earl of Cadogan, above cited, was an ac- 
tion on the case. The declaration stated in substance 
that the defendant knew that the house was in such a 
ruinous and dangerous state as to be dangerous to en- 
ter, occupy or dwell in, and was likely to fall, and 
thereby do damage to persons and property therein; 
that the plaintiff was withont any knowledge, notice 
or information whatever that the said house was in 
said state or condition; that the defendant let the 
house to plaintiff without giving plaintiff any notice of 
the condition of the house, and that plaintiff entered, 
and his wife and goods and business were injured. De- 
fendant demurred to the declaration, and the court 
unanimously sustained the demurrer. Jervis, C. J., 
giving the opinion, said (p. 600): 

“Tt is not contended that there was any warranty 
that the house was fit for immediate occupation; but 
it is said that because the defendant knows it is in a 
ruinous state, and does nothing to inform the plaintiff 
of that fact, therefore the action is maintainable. It is 
consistent with the state of things disclosed in the dec- 
laration, that the defendant knowing the state of 
things, the plaintiff may have come to him and said, 
* Will you lease that house to me?’ and the defendant 
may have answered, ‘ Yes, I will.’ It is not contended 
by the plaintiff that any misrepresentation was made, 
nor is it alleged that the plaintiff was acting on the im- 
pression produced by the conduct of the defendant as 
to the state of the house, or that he was not to make 
investigations before he began to reside init. I think 


therefore that the defendant is entitled to our judg- 
ment, there being no obligation on the defendant to 
say any thing about the state of the house, and no al- 
legation of deceit. 


It is an ordinary case of letting.”’ 





Therule of caveat emptor was also applied in the recent 
case of Woods v. Cotton Co., 1384 Mass. 357. Defendant 
was owner of a tenement-house fitted for four families, 
and plaintiff was tenant at will, or wife of tenant at will. 
There were three stone steps leading down from the 
yard to the street, on which ice and snow had acecu- 
mulated, and on which plaintiff slipped and received 
the injury complained of. There was evidence tend- 
ing to prove that at the time plaintiff was injured she 
was in the exercise of due care. The jury viewed the 
premises. Plaintitfcontended that the steps were of 
such material and constructed in such manner that 
they occasioned the accumulation of snow and ice 
thereon improperly, and that the defendant's omission 
to place a rail on either side, or to take other reason- 
able measures to prevent one from falling, was such 
negligence as would render the defendant liable; but 
the trial court held there was no evidence to go tothe 
jury, and directed a verdict for defendant, and the Su- 
preme Court sustained this ruling. Field, J., giving the 
opinion, says (p. 359): 

‘*There may be cases iv which the landlord is liable 
to the tenant for injuries received from secret defects 
which are known to the landlord and are concealed 
from the tenant, but this ense discloses no such defects 
in the steps * * * (p. 361). The ice and snow 
were the proximate cause of the injury. 

“The exceptions state that no railing had ever been 
placed on either side of the steps, thatthe jury viewed 
the premises, and that it was contended ‘that the 
steps were of such material, and constructed in such 
manner, that they occasioned the accumulation of ice 
and snow thereon improperly.” The steps were of 
rough-split, unhewn granite, and the * structure of the 
steps remained unchanged from the time of the plain- 
tiff's first occupancy of the tenement tothe time she 
received her injury.” The defendant was under no ob- 
ligation to change the original construction of the steps 
for the benefit of the tenant.” 

Hazlett v. Powell, 30 Penn. St. 293, was 
replevin, in which an apportionment of rent was 
claimed by the tenant ofan hotel, on the ground that 
he had been partially evicted by the act of an adjoin- 
ing owner in building so that the tenant's light and air 
from one side of his hotel were shut off or obstructed, 
and as a result that the hotel was reudered pro tanto 
unfit for the purpose for which it was intended to be 
used. There was an offer to prove certain facts (p. 294), 
which the court states as follows (p. 297): 

“ But the rejected proposition ai © contained an of 
fer to prove that the lessor knew at tue time of exe- 
cuting the lease that the adjoining owner intended 
building on his lot—at what time is not offered to be 
shown—and did not communicate this information to 
the lessees. We think he was not bound to do so, and 
that if the evidence had been received, it would have 
furnished no evidence of fraud on the part of the les- 
sor, or become the foundation in equity for relief of 
the lessees. The substance of the complaint regarded 
something that the lessor was no more presumed to 
know than the lessees. It was nothing which con- 
cerned the title of the lessor, or the title he was about 
to pass to the lessees. It was a collateral fact—some- 
thing only within the knowledge and determination of 
a stranger to both parties; and if material to either, | 
can see no obligation resting on either side to furnish 
to the other the information. It was not alleged that 
the lessor made any representations on the subject, or 
that there was any concealment of the information; 
or that any relation of trust and confidence existed be 
tween the parties; or that the lessees were misled by 
his silence, and entered into the contract under the 
belief that the vacant lot would not be cccupied;: or 
that they were in a position in which they could not 
by diligence have ascertained the fact for themselves, 


an action of 
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and that they were not legally bound to take notice of 
the probability that the ground would be occupied by 
buildings, and inquire for themselves. These were ele- 
ments to be shown to constitute fraud,and make the 
testimony available. 

«The general rule, both in Jaw and equity,’ says 
Story on Contracts (§ 516), ‘in respect to concealment, 
is that mere silence in regard toa material fact which 
there is no legal obligation to disclose will not avoid a 
contract, although it operates as an injury to the party 
from whom it is concealed.’ But the relation gen- 
erally which raises the legal obligation to disclose facts 
known by one party to the other, is where there is 
some especial trust and confidence reposed, such as 
where the contracting party is at a distance from the 
object of negotiation, when he necessarily relies on full 
disclosure; or where, being present, the buyer put the 
seller on good faith by agreeing to deal only on his rep- 
resentations. In all these and kindred cases there 
must be no false representations nor purposed conceal- 
ments; all must be truly stated and fully disclosed. 
‘The vendorand vendee,’ says Atkinson on Market- 
able Titles, 154, ‘in the absence of special circum- 
stances, are to be considered as acting at arm’s length. 
When the means of information as to the facts and 
circumstances affecting the value of the subject of sale 
are equally accessible to both parties, and neither of 
them does any thing to impose on the other, the dis- 
closure of any superior knowledge which one party may 
have over the other is not requisite to the validity of 
the contract.’ Id. Illustrative of this is the celebra- 
ted case of Laidlaw v. Organ, 2 Wheat. 178. The par- 
ties had been negotiating for the purchase of a quan- 
tity of tobacco. The buyer got private information of 
the conclusion of peace with Great Britain, and called 
very early in the morning following the receipt of it 
on the holders of the tobacco, and ascertaining that 
they had received no intelligence of peace, purchased 
itata great profit. The contract was contested for 
fraud and concealment. Chief Justice Marshall deliv- 
ered the opinion of the court, to the effect that the 
buyer was not bound to communicate intelligence of 
extrinsic circumstances which might influence the 
price, though it were exclusively in his possession. 
And Chief Justice Gibson, in Kintzing v. McElrath, 5 
Peun. St. 467, in commenting on this decision, says: * It 
would be difficult to cireumscribe the contrary doc- 
trine within proper limits, where the means of intelli- 
gence are equally accessible to both parties. See also 
Hershey v. Keembortz, 6 Penn. St. 129. When the in- 
formation is derived from strangers to the parties ne- 
gotiating, and not affecting the quality or title of the 
thing negotiated for, itis not such as the opposite party 
can call for. We see no error in the rejection of the evi- 
dence on account of this part of the proposition, as 
there was no moral or legal obligation for the lessor to 
disclose any information he had on the subject of the 
intended improvement of the adjoining lot. It was not 
in the line of his title. It was derived from a stranger; 
it might be true or false; and the lessees could have 
got it by inquiry, as well as the lessor. 

“Tt is well settled that there is no implied warranty 
that the premises are fit for the purposes for which 
they are rented (citing authorities), nor that they shall 
continue so, if there be no default on the part of the 
landlord.” 

Inthe recent case of Viterbo v. Friedlander, 120 U. 
8.712, Mr. Justice Gray, who delivered the opinion of 
the court, said, in contrasting the doctrines of the com- 
mon and civil law: ** By that law (the common law, 
unliketthe civil law) the lessor is under no implied cov- 
enant to repair, or even that the premises shall be fit 
for the purpose for which they are leased.’’ 

The plaintiff's evidence failed wholly to show that 
there was any special and secret danger from snow- 








slides which was known only to the railway company, 
and which could not have been ascertained by the 
plaintiff. It was indeed alleged that ‘** the section- 
house was in a place of danger from snowslides;” but 
this was plainly the danger that impended over any 
house placed, as this one necessarily was, on a moun- 
tain side in a country subject to heavy falls of snow. 
The danger referred to was that incident to the region 
and the climate, and in the eye of the law, as well 
known to the plaintiff as to the defendant. 

On a careful reading of the plaintiff's evidence we 
are unable to see that the jury could have been per- 
mitted to find any act of positive negligence on the part 
of the railroad company, or any omission by it to dis- 
close to the plaintiff any fact which it was the com- 
pany’s duty to disclose. 

If then the plaintiff's case, us it appeared in her evi- 
dence, would not have justified a verdict on the ground 
of negligence or a fraudulent suppression of facts, and 
as the determination of the nature of the relation be- 
tween the parties, as that of landlord and tenant, was 
clearly the function of the court, there would, in our 
opinion, have been no error if the court had really 
given a peremptory instruction to the jury to find for 
the defendant. 

However the record discloses that the court permit- 
ted the cases to go tothe jury. Itis true that the re- 
marks made by the judge must have indicated to the 
jury that his own view was against the plaintiff's right 
to recover; but it has often been held by this court 
that it is not a reversible error in the judge to express 
his own opinion of the facts, if the rules of law are 
correctly laid down, and if the jury are given to under- 
stand that they are not bound by such opinion. Balti- 
more & P. R. Co. v. Baptist Church, 1387 U. S. 568; 
Simmons v. U. S., 142 id. 148. 

It is not necessary for us to review in detail the criti- 
cisms made in the several instructions, for, as we have 
seen, even if such instructions had amounted, ina legal 
effect, to a direction to find for the defendant, no error 
would have been committed. 

It is obvious that these views of the case of Marcella 
Doyle, claiming for her personal injuries, are equally 
applicable to her suit, under the statute, for the loss of 
her children. The latter must be regarded as having 
entered under their mother’s title, and not by rea- 
son of any invitation, express or implied, from the 
railway company; and hence they assumed a like risk, 
and are entitled to no other legal measure of redress. 

No error being disclosed by these records, the judg- 
ment of the court below is in each case affirmed. 


——_>___—_— 


WATER AND WATER-COURSE — BOUNDA- 
RIES OF HOLDINGS IN SHALLOW WATERS 
OF NAVIGABLE BAY. 


WISCONSIN SUPREME COURT, JAN. 31, 1893. 
NorTHeERN Prine-LAnp Co. v. BrGeLow.* 

The rule to determine the division line between adjoining 
holdings in the shallow waters of a navigable bay, of 
owners of land bordering thereon, and located on a cove, 
is (1) to measure the whole extent of the shore line, and 
compute how many rods, yards or feet each riparian pro- 
prietor owns thereon; (2) to divide the navigable water 
line into as many equal parts as such shore line contains 
rods, yards or feet, and then appropriate to each proprie- 
tor as many of such parts of such navigable water line as 
he owns rods, yards or feet of the shore line; and (3) to 
draw a line from the point of division on the shore line to 
the point thus determined as the point of division on the 
navigable water line. 

Where the navigable water line and the shore line are elon- 
gated by deep indentations and sharp projections, the 
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meander line, as located by the government survey, and 
the actual navigable water line, should be discarded, and 
the general available shore line and the genera] trend of 
the navigable water line adopted. 

An unauthorized agreement by the lessees of one riparian 
owner with the adjoining riparian owner as to the division 
line between the holdings in the shallow waters of a navi- 
gable bay is void. 


i by the Northern Pine-Land Company 
against A. A. Bigelow & Co. to determine the 

riparian boundary or division line between the hold- 
ings of plaintiff and defendants in the shallow waters 
of Chequamegon bay, Lake Superior. From the judg- 
ment establishing such line defendants appeal. 

The complaint alleges in effect that the plaintiff is 
the owner in fee of a strip of land of about one thou- 
sand two hundred feet froutage on Chequamegon bay, 
on Lake Superior, and being between said bay and the 
Chicago, St. Paul, Minneapolis and Omaha Railroad 
Company, and bounded north-easterly by the section 
line between sections 5 and 6, and south-westerly by a 
line parallel to it, all being in Washburn, Bayfield 
county, Wis.; that the defendants are the owners in 
fee of a similar strip of land, joining it on the north- 
east, and having a frontage on said bay of about one 
thousand two hundred feet, and being between said 
bay and said railroad, and bounded on the west by 
said section line, and on the east by a line parallel to 
it; that the plaintiff and defendants each have and 
operate large and expensive mills on their respective 
parcels of land, and each have constructed, and now 
maintain, a dock extending from their respective par- 
cels of land into the waters of said bay, to the naviga- 
ble portion thereof—that is to say, where the same is 
sixteen feet in depth—in aid of navigation, for the 
purpose of storing thereon, and shipping therefrom by 
water, the lumber manufactured by said mills respect- 
ively; that the directions of said docks, so projecting 
into the water, are shown by the maps annexed; that 
said mills are respectively situated on the indentation 
of suid bay, about one mile in depth, and having a shore 
line of about nine miles in length, the curvature of the 
shore of said indentation being in general slight and 
regular, as shown by the map in evidence; that said 
lands of the respective parties are indispensable to 
their respective mills, and are valuable chiefly because 
they border on the waters of said bay, and afford piling, 
storage, shipping, boomage and dockage facilities for 
said saw-mills; that the defendants are encroaching on 
the water frontage of the plaintiff, and upon its ripa- 
rian rights; and it demands judgmeut fixing the ripa- 
rian boundary line between said parcels of land, 
from the shore to navigable water in front thereof. 
The answer consists of admissions, denials and counter 
allegations. At the close of the trial the court found, 
as matters of fact, in effect, that the allegations of the 
complaint are all true; that in 1886 Rood & Maxwell 
entered into the possession of the lands of the plain- 
tift under a ten-year lease from the plaintiff, and built 
the saw-mill and docks now situated thereon in 1887; 
that the defendants claimed that the boundary line 
between their property and the plaintiff's was said sec- 
tion line extended into the lake; that in January, 
1887, Rood & Maxwell, desiring to get two hundred 
and forty feet of the frontage east of said section line, 
so that they could have room to locate their mill, 
agreed with the defendants that in consideration of 
their allowing the defendants to run their logging rail- 
road through said land, the said Rood & Maxwell 
should have the water privilege so desired, to extend 
from the said section line at the shore into the lake 
one thousand feet; that in pursuance of said agree- 
ment defendants drove a row of piles on said line out 
a distance of one thousand feet, and for which Rook& 
Maxwell agreed to pay one-half the expense; that the 








line on which said piles were so driven is marked on 
the map ‘“ Defendants’ Line;*’ that the plaintiff's 
agent at Washburn was, by one of the defendants, in- 
formed of such agreement; that the defendants built 
their docks without consulting the plaintiff; that the 
town-site company of whom the defendants purchased 
the property where said docks were built had informed 
the defendants that the boundary line run with the 
section line; that before the commencement of this 
action Rood & Maxwell assigned their interest in said 
lease to the Northern National Bank, by chattel mort- 
gauge, and the bank sold the same to Cook, Grigys & 
Boutin, and they transferred the same to the plaintiff; 
that Exhibit B, attached, gives the general contour of 
the bay: that Exhibit X, attached, is a map made by 
the agreement of the parties under the direction of the 
court, and shows the meander line of the government 
survey of the shore of that portion of the bay in ques- 
tion, and designates the same by the letters A, b, C, 
and also the line of navigable water in front thereof, 
and designates the same by the letters D, BE, F, and, 
for the purposes of the decision, considers the waters 
between the two lines as ‘“*a cove;’’ and said Map X 
also gives the situation of the lands of the respective 
parties to the bay, and to each other, and the general 
condition and situation of the land and water, as re- 
ferred to in the opinion. And as couclusions of law 
the court found, in etlect, that the boundary line be- 
tween the respective parties, so far as their riparian 
rights are concerned, is as follows: Beginning at the 
point where the section line between said sections in 
tersects the meander line of the waters of the bay; 
from thence south, thirty-nine degrees and twenty. 
eight minutes east, two thousand four hundred and 
seventy-two and three-tenths feet, as indicated on 
Map X by line B, E; that the dock of the defendants 
encroaches on the riparian rights of the plaintiff; that 
the said verbal agreement between Rood & Maxwell 
and the defendants is void, and not binding on the 
plaintiff; that the plaintiff is entitled to judgment in 
accordance with this finding, and the agreement of the 
parties fixing the boundary line between them; and 
for the removal of so much of defendants’ dock as en- 
croaches on the plaintiff's riparian rights, but without 
damages or costs, except one-half the clerk’s fees and 
State tax. From the judgment entered thereon the 
defendants bring this appeal. 


Tompkins & Merrill, for appellants. 
J.J. Miles and J. J. Jenkins, for respondent. 


Cassopay, J. It appears from the map, Exhibit X, 
constituting a part of the findings herein, as men- 
tioned in the foregoing statement, that the point of 
intersection of the line between sections 5 and 6 and 
the meander line of the government survey of the 
shore of the bay is thereon designated as B; that three 
thousand seven hundred and forty-five feet north- 
easterly from the said point, B, along said meander 
line, is a headland projecting slightly into the bay, and 
designated thereon as C; that nine thousand seven 
hundred and sixty-eight feet south-westerly from the 
said point, B, along said meander line, is another 
headland, projecting slightly into the bay, and desig- 
nated thereon as A; that the said meander line, A, B, 
C, is thirteen thousand five hundred and thirteen feet 
in length, and although irregular, is nevertheless quite 
similar to the are of acirele. It further appears from 
said map and said findings that navigable water, six- 
teen feet deep, is reached at a point designated thereon 
as F, eight hundred and fifty feet from the said point, 
A, on a line south, seventy-seven degrees east, and 
which line is about perpendicular to the trend of the 
shore at A in both directions — fhat is to say, an 
equal division of the angle made by the change of the 
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shore at that point; that navigable water, sixteen feet 
deep, is reached at a point designated thereon as D, 
nine hundred and twenty feet from the said point, C, 
on a line south, twenty-six degrees east, and which 
line bears the same relation to the shore at C that the 
line, A, F, does at the shore at A: that the line of 
navigable water, sixteen feet deep, from D to F, is 
twelve thousand two hundred and six feet in length, 
and is irregular in its course, and almost constantly 
varying in distance from said meander shore line, A, 
B, C; that said line of navigable water, at the point 
designated thereon as E, is eight thousand eight hun- 
dred and twenty-three feet from said F, and three 
thousand three hundred and eighty-three from said D, 
along said navigable water line, and is two thousand 
four hundred and seventy-two feet distant from the 
said point, B, which line, B, E, constitutes the divis- 
ion line between the parties hereto, as found by the 
trial court, and mentioned in the foregoing statement ; 
that the point, E, was ascertained by the following 
proportion, to-wit: ‘The whole length of the meander 
shore line, A, B, C, is to the whole length of the navi- 
gable water line, D, EK, F, as the length of the meander 
shore line, B, C, is to the length of the navigable water 
line, D, E. Such is the division line between these ad- 
joining riparian owners from the shore to the naviga- 
ble water of the bay, and the method by which the 
same was ascertained by the trial court. The correct- 
ness of such division line is challenged by counsel for the 
appellants. The great extent of the State’s frontage 
upon the waters of Lakes Superior and Michigan, and 
other waters, makes the question presented of great 
importance. 

In Cohn v. Boom Co., 47 Wis. 322, it is said by Ryan, 
C. J., speaking for the whole court, “that it is settled 
in this State that a riparian owner on navigable water 
may construct in front of his land, in shoal water, 
proper wharves, piers and booms in aid of navigation, 
at his peril of obstructing it, far enough to reach actu- 
ally navigable water. This is properly a riparian right, 
restiag on title to the bank, and not upon title to 
the soil under the water. It is a private right how- 
ever resting, in the absence of prohibition, upon a pas- 
sive or implied license by the public, is subordinate to 
the public use, and may be regulated or prohibited by 
law.” Such is undoubtedly the settled rule of law in 
this State. J.S. Keator Lumber Co. v. St. Croix Boom 
Corp., 72 Wis. 82. This being so, it necessarily follows 
that the parties to this action, as riparian owners, have 
the right, in aid of navigation, to construct, from 
their respective shores to the line of navigable water 
docks, wharves, piers, etc.; and hence the important 
question for determination is the location of the lines 
upon which such riparian owners, respectively, may of 
right thus reach such navigable water. Where the 
general course of the shore is a straight line, or ap- 
proximates a straight line, and the division lines be- 
tween coterminous riparian owners are at right angles 
with the shore, there would seem to be no difficulty in 
reaching the navigable water by straight parallel lines; 
but where there is much diversity and irregularity in 
the shore line the difficulty of making a just division 
is increased, and the adherence toa universal rule ren- 
dered impossible. Where the general course of the 
shore line is much curved, either outwardly or in- 
wardly, the boundary lines within which the riparian 
owner is required to confine himself in reaching the 
navigable water must necessarily be either divergent 
or convergent, according as the navigable water line is 
longer or shorter than the shore line. The general 
rale early adopted in Massachusetts, and since adhered 
to, was borrowed from the civil law, and is to the ef- 
fect: (1) To measure the whole extent of the ancient 
bank or line of the river, and compute how many 
rods, yards or feet each riparian proprietor owned on 





river line into as many equal parts as such shore line 
contained rods, yards or feet, and then to appropriate 
to each proprietor as many of such parts of such new 
river line as he owned rods, yards or feet on the old; 
and then to complete the division, lines are to be drawn 
from the points at which the proprietors, respectively, 
bounded on the old, to the points thus determined as 
the points of division on the newly-formed shore. 
Deerfield v. Arms, 17 Pick. 45, 46. In stating the rule, 
Shaw, C. J., there indicates that it may perhaps re- 
quire modification under particular circumstances, as 
for instance, where such lines happen to be elongated 
by deepindentations or sharp projections, and then the 
general line ought to be taken instead of the actual 
line. ‘‘In such case it should be reduced, by an equi- 
table and judicious estimate, to the general available 
line of the land upon the river.’’ Rust v. Mill Corp., 6 
Pick. 158; Sparhawk v. Bullard, 1 Mete. (Mass.) 95; 
Trustees v. Dickinson, 9 Cush. 552; Wonson v. Won- 
son, 14 Allen, 84, 85. That rule is expressly sanctioned 
by the highest courts of the United States, New Yorl 
and Michigan. Johnston v. Jones, 1 Black, 222, 223; 
8. C., 18 How. 150; O’ Donnell v. Kelsey, 10 N. Y. 415; 
Lumber Co. v. Peters, 87 Mich. 506, 507. In the case 
last cited the rule stated was applied to the division 
between coterminous riparian owners of lands front- 
ing ou the waters of Green bay, in Lake Michigan, 
and hence that case is peculiarly applicable to the case 
at bar. As there said by Champlin, C. J., speaking 
for the court: ‘‘The object to be kept in view in cases 
of this kind is to secure to each proprietor access to 
navigable water, and an equal share of the dockage 
line at navigable water in proportion to his share on 
the original shore line of the bay. * * * We can- 
not deal with Green bay as we would with the rivers in 
this State, where the lines are to be drawn at right 
angles to the thread of the stream. The rules laid 
down for the boundaries of owners of land bordering 
upon the ocean and great inland seas are more proper 
for the disposition of the case before us.” 

In the case at bar the trial court apparently at- 
tempted to follow the general rule indicated, but er- 
roneously, as we think, took the meander line, as lo- 
cated by the government survey, as the shore line of 
the bay. This court has frequently held in effect that 
such meander lines, so located, are not to be considered 
in determining the actual boundaries of lots sold by 
the government, as bounded upon rivers or other navi- 
gable waters, nor for determining the respective rights 
of coterminous riparian owners of lands fronting 
thereon. Woodenware Co. v. Lawson, 70 Wis. 600; 
Whitney v. Lumber Co., 78 id. 249, and cases cited in 
the opinions; Everson v. City of Waseca, 44 Minn. 248; 
Cragin v. Powell, 128 U. 8. 691; Jeffries v. Land Co., 
154 id. 178. Besides, here there appears to be more or 
less deep indentations and sharp projections, and 
hence the modified rule mentioned should be applied, 
and the general trend of the actual shore line from one 
of the headlands mentioned to the other should be 
taken as the line to be divided into feet, in the man- 
ner adopted by the trial court: and since there are 
similar indentations and projections in the navigable 
water line, D, F, the general trend of the actual navi- 
gable water line should be tuken as the line to be di- 
vided into as many parts as there shall be feet in such 
actual shore line, and each of the said riparian owners 
will be entitled to as many of such corresponding parts 
as there may be feet in such shore line on his land. 
The points, D and F, respectively, are to be ascer- 
tained in substantially the manner adopted by the 
trial court. 

The verbal agreement between Rood & Maxwell and 
the defendants in respect to the line between them we 
do not think was binding upon the plaintiff. It as- 
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sumed what was then supposed by them to be the true 
line, but did not fix it as the true line, nor agree upon 
itassuch. There was at that time no dispute or con- 
troversy about the division line. The land belonged 
to the plaintiff, and Rood & Maxwell, as such mere 
lessees, had no authority to sell or give away the same, 
nor to transfer or destroy the plaintiff's riparian rights, 
or iis true boundary line, even by writing, much less 
by mere verbal agreement or mere revocable license; 
and hence the trial court properly found such verbal 
agreement to be void. The judgment of the Circuit 
Court is reversed, and the cause is remanded for fur- 
ther proceedings and further evidence, and for judg- 
ment fixing and establishing the division line between 
the plaintiff and the defendants from the shore to the 
navigable water, as indicated in the opinion, and in 
accordance with the written stipulation between the 
parties. 


Orton, J., dissenting. I most respectfully dissent 
from the opinion of the court in this case. It seems to 
me that this court has adopted the rule, for the divis- 
ion of the premises, of the Circuit Court. Preliminary 
to the only and real question in the case, it may be 
said that Chequamegon bay is a cove or bay of Lake 
Superior. “It isasheet of water about ten miles in 
length, varying in width from six miles to three, and 
navigable the entire length and breadth thereof; it 
being a part of Lake Superior, separated from the 
open lake by along island, a strip of land ten miles 
in length, with an average width of about sixty rods, 
said bay being connected with the open lake by two 
channels, each of which is two or three miles in width, 
and being a part of Lake Superior.’”’ Maps have been 
exhibited showing the contour and trend of the shore 
line of the respective premises, the curvature of which 
is not very great. They also show a somewhat curved 
und irregular line, fixed by soundings and survey, as 
the line of navigability out in the bay, or where the 
water is sixteen feet in depth. On each of the premi- 
ses ure mills, and the docks built out to said line of 
navigability are indispensable to said mills. These 
docks were built according to the will of each proprie- 
tor, without regard to any fixed, legal or scientific line; 
and the dock of the defendant appears to be tending at 
least to the waters opposite the premises of the plain- 
tiff. The said mill-sites are situated on an indenta- 
tion of the bay about one mile in depth, and having a 
shore line of about nine miles in length, the curvature 
of the shore of said indentation being in general slight 
and regular. By what rule or theory should the true 
boundary or division line between these riparian pro- 
prietors be ascertained or fixed was the question be- 
fore the learned Circuit Court, and is the question 
here on this appeal. The rule adopted by the Circait 
Court is admitted to have been the rule approved in 
Wonson v. Wonson, 14 Allen, 71, and in Lumber Co. v. 
Peters (Mich.), 49 N. W. Rep. 917. This last case is 
more like the present one than those relating to flats 
in front of the shore line, for it relates to Green bay as 
a part of Lake Michigan. But the principle is the 
same, whether applied to alluvial deposits, the current 
of rivers or the line of navigability in bays in front of 
the land. It is surprising how many different rules 
have been adopted to give to each shore proprietor his 
proper share in the waters or riparian rights in front 
of his land. It would not seem to make any difference 
whether the shore line is about a cove or bay, if it has 
considerable curvature or irregularity, as in this case- 
The line of navigability also has a somewhat similar 
irregularity. The general rule adopted in the above 
cases, and by the Circuit Court in this case, is stated 
by the learned counsel of the respondent as follows: 
** Where the shore approximates to a straight line, the 
flats (or waters inside the line of navigability) are di- 





vided up among the coterminous proprietors by lines 
perpendicular to the general course of the shore; but 
when it curves or bends, two objects are kept in view, 
namely, togive to each proprietor a fair share of the 
outward line proportionate to the share of the shore line 
owned by him.” The rule is more fully stated, and in 
closer application to this case, in Lumber Co. v. Peters, 
supra, in effect as follows: ‘To determine the divis- 
ion lines between separate holdings in the shallow 
waters of a navigable bay, of owners of land bordering 
thereon, and located on a cove, from the extreme 
points of the cove draw lines at right angles to the 
shore or meander lines meeting at such points, bisect 
the angles formed by such lines, and extend the bisect- 
ing lines to navigable water in depth. The points thus 
reached will be the headlands of the cove. Connect 
the headlands by aright line. Divide this line into as 
many equal parts as there are feet in the shore line be- 
tween the two points of the cove, the shore line being 
divided into parts of a foot each. The proprietorship 
of the land-owners in the inclosed waters is shown by 
straight lines connecting the corresponding points of 
division, this rule being based on the assumption that 
the bisecting lines will reach navigable waters before 
they intersect.”’ It will be seen that this problem is com- 
plicated. The tendency of the bisecting lines is toward 
their intersection. If the navigable line (which ap- 
pears to be accepted as being direct or straight) should 
be irregular, and at some places much further from 
the shore line, or if, by bars forming, it should be ex- 
tended much further from the shore line, the bisecting 
lines might intersect before reaching navigable water. 
This rule would seem to depend upon the curvature of 
the shore line of the cove or bay. It might answer to 
fix the division line between two proprietors on that 
indentation; but may not the lines so established con- 
flict with these to be established by the same rule, of 
other adjacent proprietors, whose shore line is less 
curved, or straighter? It may be that Ido not suf- 
ficiently understand this rule as to its practical etlect 
in these particulars. The court says in the opinion in 
the above cause: “It is freely admitted that this rule 
may require modification, under particular circum- 
stances, in order to secure equal justice.” And it is 
said in Wonson v. Wonson, supra: ** There may doubt- 
less be other cases, the peculiar circumstances of which 
may require a modification of, or departure from, the 
general rule.’’ This rule however seems to have been 
adopted in many cases which are collated in notes to 
sections 163 and 164 of Gould on Waters. I much pre- 
ferthe rule laid down in Thornton v. Grant, 10 R. [. 
477. That case involved the rights of two proprietors 
on a navigable river in the waters in front of their re- 
spective lands to the channel, and is closely analogous 
to a similar controversy between the owners of the 
shore, in respect to their riparian rights in the waters 
in front of their lands out to navigable water. In that 
case the shore was very irregular, by a projecting rock 
and adeep curve beyond. ‘“ The rule is this: Draw : 
line along the main channel in the direction of the 
general course of the current in front of the two es- 
tates, and from the line so drawn, and at right angles 
with it, draw a line to meet the original division line 
onthe shore.’”’ The court says that “this rule is not 
unlike the rule adopted in Gray v. Deluce, 5 Cush. 9.” 
And itis said by the court in Wonson v. Wonson, su- 
pra) while at the same time adopting the above com- 
plicated rule), that ‘“‘ the simple and natural way of as- 
certuining what flats outside of the base line are to be 
considered as belonging to, and to be divided among, 
the estates within the cove, is to draw side lines at 
each end of the base line, and at right angles with it, to 
low-water mark,” citing Gray v. Deluce, supra. No 
good reason is perceived why the court did not adopt 
that “simple and natural way,” and one certain in all 
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cases, instead of adopting a rule subject to modifica- 
tion under different circumstances. This simple rule 
has been adopted in Stockham v. Browning, 18 N. J. 
Eq. 391; Rush v. Jackson, 24 Cal. 308; Arden v. Ker- 
mit, Anth. N. P. 112; Jones v. Lee, 77 Mich. 35; Boud 
v. Wool (N. C.), 12.8. E. Rep. 281; Aborn v. Smith, 12 
R. [. 370; Manchester v. Lron Works, 13 id. 355; Brown 
v. Goddard, id. 76; Emerson v. Taylor, 9 Me. 42. This 
rule is applicable to all similar cases, without regard to 
curved or irregular shore lines, or lines of navigability, 
and it is so simple as not to require a diagram to un- 
derstand and apply it. In application to this case the 
rule is: Draw a line along and in the general direction 
of the ascertained line of navigability in front of the 
estates; and from the line so drawn, and at right 
angles with it, draw a line to meet the section line be- 
tween sections 5 and 6, at the point where it comes to 
the water line of the bay. 
ae nee 


TELEGRAPH COMPANIES--ORDINANCE FOR 
REGULATING AND INSPECTING POLES 
AND WIRES—INTERSTATE COMMERCE. 


YORK SUPREME COURT, FIRST JUDICIAL 
PARTMENT. 

City OF PHILADELPHIA v. PosTAL TELEGRAPH 

CABLE Co. 


NEW DE- 


The city of Philadelphia imposed a license fee and charges 
for the regulation and inspection of the poles and wires 
upon each telepraph pole and mile of wire of certain tele- 
graph companies, which existed in the streets of the city, 
and brought an action to recover the same, in which a 
judgment was recovered against the companies, Heli, 
that the license fee and tax were valid. 

The privilege granted by section 5263 of the United States Re- 
vised Statutes to telegraph companies, to operate lines 
over a military or post road, did not exempt the company 
from taxation upon its property owned and used within a 
State. 

That such a tax was not a restraint upon instruments of inter- 
state commerce and communication, nor did it conflict 
with the Fourteenth Amendment of the United States Con- 
stitution forbidding a State to deprive any person of life, 
liberty or property without due process of law, or to deny 
any person the equal protection of the laws. 

That regulations of such a nature were a proper exercise of the 
police power. 

That the regulations were imposed under that power and 
were not for revenue purposes, and that the methods and 
basis adopted by the State of Pennsylvania in matters of 
ordinary taxation did not apply and need not be followed. 

That whether the police power of regulation had been prop- 
erly exercised by a city might be determined by consider- 
ing whether the terms of the ordinance, and the charges 
imposed under it, were reasonable. 

That the evidence in this case tended to show that both were 
reasonable; and this being so the court would not in- 
terfere. 


A PPEAL by defendants, Postal Telegraph Cable 

Company and Bankers and Merchants’ Telegraph 
Company, from a judgment of the Supreme Court en- 
tered against them jointly and severally in the office 
of the clerk of the city and county of New York on 
the 20th day of July, 1892. 


R. S. Guernsey, for appellants. 
William MeMichael, for respondent. 


O'BriEN, J. This action was brought by the city of 
Philadelphia to recover several annual license fees and 
charges imposed by city ordinances upon each telegraph 
pole and mile of wire in the streets of Philadelphia. 
The defendants conceded that plaintiff has power and 
authority to make and prescribe ordinances for the in- 
spection and regulation of telegraph lines within the city 








limits, but deny that it has either power or authority to 
require the payment of any fee or charge therefor, or 
to charge for a license, or to make any special tax upon 
their property, or upon each pole or wire permitted 
within the city limits. 

This restricts the contention to the question whether 
a charge for such regulation and inspection is valid, 
and whether such a charge is an interference with the 
interstate clause of the United States Constitution, or 
with the rights conferred on telegraph companies by 
the United States Revised Statutes (§ 5363) relating to 
telegraph companies and the post-office service. 

The appellant contends that such a tax or claim isa 
restraint upon the instruments of interstate commerce 
and communication, which is placed solely in the 
hands of Congress by the Constitution (art. 1, § 8, 
subds. 3, 18, U. S. Const.); that the United States Re- 
vised Statutes ($5263) grants to any telegraph com- 
pany, complying with certain conditions, ‘“‘ the right 
to construct, maintain and operate lines of telegraph 
through and over any portion of the public domain of 
the United States, over and along any of the military 
or post roads of the United States,’’ etc.; and that 
such a tax would impair and destroy the right thus 
conferred, 

In the case of Western Union Tel. Co. v. Massachu- 
setts, 125 U. 8. 530, where the question was as to the 
right of the State to impose a tax upon the property of 
a telegraph company within its limits, it was held: 
“That the privilege conferred upon telegraph com- 
panies by the Revised Statutes (§ 5263) carries with it 
no exemption from the ordinary burden of taxation in 
a State within which they may run or operate lines of 
telegraph.”” And it was further held therein that a 
tax upon the property owned and used by the corpo- 
ration within that State “is not forbidden by the fact 
of the acceptance on the part of the company of the 
rights conferred on telegraph companies by the Re- 
vised Statutes (§ 5265), nor by the commerce clause of 
the Constitution.”’ In the opinion of the court in that 
case it was said: *‘ While the State could not interfere 
by any specific statute to prevent a corporation from 
placing its lines along these post roads, or stop the use 
of them after they were placed there, nevertheless the 
company receiving the benefit of the laws of the State 
for the protection of its property and its rights, is 
liable to be taxed upon its real or personal property as 
any other person would be. It never could have been 
intended by the Congress of the United States, in con- 
ferring upon a corporation of one State the authority 
to enter the territory of any other State and erect its 
poles and lines therein, to establish the proposition 
that such a company owed no obedience to the laws of 
the State in which it thus entered, and was under no 
obligation to pay its fair proportion of the taxes neces- 
sary to its support.’? See also American Rapid Tel. 
Co. v. Hess, 125 N. Y. 641. 

With respect to the question of interstate commerce 
urged by appellant as affecting the right of the city to 
impose the charges, we think the authorities are 
abundant to show that whether the charges in ques- 
tion come under the police or the taxing power, they 
do not offend against the interstate commerce clause. 
Leloup v. Port of Mobile, 127 U. 8S. 640; Gibbons v. 
Ogden, 9 Wheat. 203; Railroad Co. vy. Fuller, 17 Wall. 
560; Robbins v. Shelby County Taxing Dist., 120 U. 8. 
489; W. U. Tel. Co. v. Pendleton, 122 id. 347. 

Appellants further claim that it offends against the 
United States Constitution, in that it conflicts with 
the provision in the Fourteenth Amendment that no 
State shall deprive any person of life, liberty or prop- 
erty without due process of law, nor deny to any per- 
son within its jurisdiction the equal protection of the 
laws, is disposed of by the case of New York v. Squire, 
145 U. S. 1%. 
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It will thus be seen that we agree with the conclu- 
sion reached by the referee “that the State has power 
to impose taxes upon the property of such companies 
within the State under the laws of the State, and that 
a municipality, under its delegated powers from the 
State, can impose all lawful burdens upon the property 
of such companies situated within its corporate limits. 
Therefore, if these license charges upon poles and 
wires within the city limits should be beld or found to 
be legally imposed by the State, they would not be in 
conflict with the provisions of this act of Cougress; or 
if the municipality, under its delegated power of ‘ regu- 
lation’ from the State or what is commonly Known as 
‘police power,’ should be found to have the right to 
make such ordinances and levy such imposts upon the 
poles and wires within its corporate limits of a company 
operating an interstate line, such ordinances and 
charges whuld not be in conflict with the act, as being 
neither on the general business of the company or an 
interference with such interstate business.” 

This view is consistent with the principle laid down 
in the case of Leloup v. Port of Mobile, supra, and kin- 
dred cases, which hold that “the property of a tele- 
graph company situated within a State may be taxed 
by the State as all other property is taxed, but its busi- 
ness of an interstate character cannot be thus taxed.” 
It was therein held that no State within which a tele- 
graph company sees fit to establish an office can impose 
upon it a license tax or require it to take out a license 
for the transaction of its business; that the telegraphic 
communications carried on between different States are 
interstate commerce and within the power of regula- 
tion conferred upon Congress, free from the control of 
State regulations, except such as are strictly of a police 
character. 

A review therefore of the authorities will show that 
the true construction to be given to the Constitution 
of the United States, and the statutes passed relating 
to telegraph companies, are consistent with the right 
of the States to tax the property of corporations within 
their limits, and to subject them to regulations of a 
police character, and that the United States Constitu- 
tion and statutes prohibit the States from placing any 
charge or tax upon business of an interstate character, 
or interfering with, obstructing or destroying the 
working or business of such Federal agencies. The 
record makes clear the fact that the plaintiff in no 
way, by the charge made, attempted to impose a tax 
upon business of an interstate character. The appel- 
lant however insists, if this conclusion should be 
renched, that the charge was in effect a tax which was 
ilegally levied upon the property of the companies, 
contrary to the Constitution and laws of Pennsvl- 
vania, regulating the right and mode of taxation. In 
his argument he correctly presents the view which the 
courts of that State have adhered to in construing the 
method which should be adopted under the lawsseof 
that State in 1evying taxes, viz., upon an ad valorem 
principle, that is to say, that property is to be taxed at 
a uniform rate according to its value. If it had been 
shown that this was a tax, then there could be no 
question but that this principle, not having been ad- 
heved to in levying the same, would have rendered the 
charges in suit invalid. 

We think however, apart from the disclaimer of the 
respondent, it is clear that in imposing the charge 
sought to be recovered in this action, the city of Phila- 
delphia in no way intended to place a tax upon the 
business of the defendant companies, nor toimpose a 
tax upon their property, but its claim is based upon its 
right, under police power, to levy such a charge. 

The validity of license fees, or similar charges by a 
municipality under the police power, has been fre- 
quently asserted, and so far as Pennsylvania and this 
State are concerned, the question must be regarded as 





settled in favor of their validity. As we have already 
endeavored to point out, charges thus imposed under 
the police power, and those imposed for revenue, pro- 
ceed onan entirely different and distinct principle, and 
in cases where supposed police regulations come in 
question the test must be whether the end in view is 
one within the regulative sphere, and whether the 
means are reasonably appropriate. An examination of 
the ordinances levying this charge, we think, will 
leave no room for misconstruction as to their true in- 
tent and purpose, showing clearly that such charges 
were for regulation, and not for revenne. 

The ordinance of January 6, 1881, which wag the first 
ordinance on the subject, begins as follows: 


* An Ordinance to regulate the erection and mainte- 
nance of telegraph poles in the corporate limits of 
the city of Philadelphia. 

“WHEREAS, Great inconvenience and annoyance 
have been occasioned to property-owners by the plac- 
ing of telegraph poles in front of their premises; and 

““Wuereas, The lives and property of citizens trav- 
elling upon the public streets and highways have been 
imperilled by the erection and maintenance of inade- 
quate or unsound telegraph poles thereon, so that it 
has become necessary to establish a system for the 
proper inspection of such poles and for the regulation 
of the erection and maintenance thereof.”’ 


And the ordinance of March 30, 1885, being as fol- 
lows: 


“An Ordinance to regulate the introduction and use 
of underground conduits, wires and cables for elec- 
trical conductors in the streets of Philadelphia,” ete. 


These ordinances, and the additional fact proved in 
the case that all charges were removed from such wires 
as were placed underground, will show that the object 
sought was not the raising of revenue, but the reim- 
bursement to some extent of the expense made neces- 
sary to the municipality in discharging its duty in fur- 
therance of the public safety and convenience, as well 
as its co-ordinate duty to the defendants of protecting 
their property, by a proper regulation and inspection 
of overhead wires. 

So far as this State is concerned, the case of People 
v. Squire, 107 N. Y. 598, is authority for the view 
“that regulations of the character provided for in said 
acts are strictly police regulations, such as are within 
the legitimate authority of the Legislature to delegate 
the exercise thereof to municipal corporations. That 
the right to exercise this police power is a govern- 
mental function which cannot be alienated, surren- 
dered or abridged by the Legislature by any grant, 
contract or delegation whatsoever.’’ 

So far as the State of Pennsylvania is concerned, the 
highest appellate court of that State has twice decided 
these very ordinances now brought in question to be 
valid. Mutual Union Tel. Co. v. Phila., and W. U. 
Tel. Co. v. Phila., 22 W. N. Cas. 39; Chester v. Phila., 
Reading and Pottsville Tel. Co. (i892), Penn. S. C. 
Adv. Cas. 511; Allentown v. W. U. Tel. Co. (1892), id. 
510. 

The description given in these cases of the condition 
of the streets confirms what the observation of every 
citizen makes evident, that lives and property can only 
be protected against the dangers threatened by over- 
head wires, by strict regulation and the most careful 
inspection. In addition, we are referred to the fol- 
lowing cases in Pennsylvania, distinetly holding that 
the plaintiff has power to exercise police regulation 
over telegraph lines. City of Phila. v. W. U. Tel. Co., 
2 W. N. Cas. 455, 460; Southwark R. Co. v. Phila., 
11 Wright, 321; Branson ¢. Phila., id. 332. 

It seems to us therefore that with the legal questions 
disposed of, all that remained was to determine 
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whether the ordinances and the charges made were a 
proper exercise of the police power delegated to the 
plaintiff or possessed by it. And the referee is sustained 
by the cases to which he refers in his opinion, in hold- 
ing that whether there has been a proper exercise by 
the municipality of this power of regulation is to be 
determined by a consideration of the reasonableness of 
the terms of the ordinance and of the charges imposed. 
This the referee proceeded to do. 

As to the expense entailed upon the city of Philadel- 
phia it was shown that in order to have it thorough 
and effective, it was deemed essential to require a 
morning report called an *‘ Electrical Report,’’ to be 
made by every policeman on duty at night, of whom 
there are one thousand five hundred and twenty-six 
receiving a salary of $2.50a day. In addition it was 
shown that the appropriation for the police bureau in 
1891 was over $1,000,000, for the bureau of fire-escapes 
over $600,000 and for the electrical bureau over $140,000, 
and that these different bureaus were engaged and 
took part in enforcing the regulations and ordinances 
in question in the public interest. It was also given 
in testimony by the chief of the fire bureau that if the 
wires were put underground there would be a saving 
of one fire station, whose expense annually is about 
the amount of the total charges on all the companies. 

Upon such testimony, having regard to the extensive 
area of acity like Philadelphia and the range of work 
and expense involved in the regulation of poles and 
wires, we think the referee was right in holding that 
contrasted with the large outlay made by the munici- 
pality, the amounts charged the defendants and sought 
to be recovered in this action are reasonable. We 
think that the Supreme Court (of Appeal) in the case 
of Allentown v. Western Union Telegraph Company, 
supra, in considering the particular charges in these 
ordinances, correctly defined the rule of law to be ap- 
plied, viz.: ‘‘The amount of the license fee in such 
cases rests with city councils in the first instance, and 
only upon an abuse of their discretion is the court jus- 
tified injinterfering. We cannot say that discretion 
has been abused in this case or that the license fee is 
unreasonable. 

It will thus be seen that we concur with the view 
taken by the referee as to the reasonableness of the 
charges imposed on the defendants. Indeed we might 
well have allowed this judgment to stand upon the able 
opinion of the referee, which thoroughly discusses 
every question that has been presented upon this ap- 
peal. It would serve no useful purpose to go over the 
same grouid, refer to the same authorities and draw 
the same conclusions as the referee has done. Though 
the question in principle is an important one, we do 
not regard it as either novel or difficuit. An exami- 
nation of cases in the United States Supreme Court 
and in the highest appellate courts of this State and 
Pennsylvania supports the legal principle invoked by 
the plaintiff, and the evidence adduced in this case sus- 
tains the conclusion of the referee favorable to plain- 
tiffs right to recover. 

In our opinion the judgment should be affirmed, 
with costs. 

Van Brunt, P. J., and Barrett, J., concurred. 

Judgment affirmed, with costs. 
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NEW YORK COURT OF APPEALS AB- 
STRACTS. 
APPEAL—DISCRETION—COURT OF APPEALS.— It is 
within the judicial discretion of the surrogate to re- 


fuse to discharge an administrator, and the exercise | 


of such discretion is reviewable only by the General 
Term of the Supreme Court, and will not be reviewed 
by the Court of Appeals. March 7, 1893. /n re Cor- 
nell’s Estate. Opinion per Curiam. 





APPEAL—MODIFYING ORDER OF REVERSAL.— Where 
appellant is the only defendant who appears and de- 
fends, and appeals, judgment being entered against 
the other defendants by default, and the judgment on 
appeal is by inadvertence reversed as to all the de- 
fendants, it will be modified, on application by re- 
spondent, so that it will stand reversed only as to ap- 
pellant. March 7, 1893. Morris v. Sickly. Opinion 
per Curiam. 

BAIL—FORFELTURE—ENTRY OF ORDER.—The Code 
of Criminal Proceedure, section 593, provides that 
when a defendant fails to appear ** the court must di- 
rect the fact to be entered upon its minutes, and the 
undertaking of his bail is thereupon forfeited.”’ Held, 
where on failure of the principal to appear when 
called, the court thereupou directed in writing that 
the bond be forfeited, and a bench warrant issued, it 
was asufficient forfeiture of bail, and the failure of the 
clerk to enter the court’s order at the time it was made 
did not render it nugatory. March 7, 1893. People 
v. Bennett. Opinion per Curiam. 32 N. E. Rep. 1044. 

BANKS—COLLECTION OF DRAFT—NEGLIGENCE—DE- 
MAND AND NOTICE.— (1) Plaintiff drew a draft, “ with- 
out protest,’’ on his debtor, payable at sight, and in- 
closed it to defendant bank for collection, without in- 
struction as to presentment. The drawee lived in the 
country, some distance from the bank, which, on the 
day of the receipt of the draft, notified him by mail, 
according to the custom of banks in the place, unless 
specially instructed. A week later the drawee called 
at the bank, said he would pay the draft the next week 
and accepted it. On the same day plaintiff was noti- 
fied by letter that the draft was payable the following 
week, and later he sent his clerk to inquire about it. 
No further instructions were given, and a few days 
afterward plaintiff wrote asking if the drawee had 
made arrangements for payment. About two weeks 
after accepting the draft the drawee made an assign- 
ment for the benefit of creditors. Held, that defend- 
ant was not guilty of negligence in presenting the draft 
for payment, or in failing to make proper efforts to col- 
lect it after acceptance. The draft in question was 
merely a convenient mode adopted by the firm of 
Crouse & Walrath to collect a portion of adebt due 
them from Dinehart, and the defendant bank was 
made their agent for the mere purpose of collection. 
Dinehart lived in the country, at some distance from 
Penn Yan; and as it was testified to without objec- 
tion, the custom of the banks in that place, where they 
held drafts upon parties residing in the country, was 
to notify them by mail, unless special instructions 
were given to present the paper, in which case a notary 
would be employed. Here the plaintiff's firm had ex- 
pressly waived protest of the draft, and there was no 
requirement for presentment by a notary, or for any 
extraordinary course with respect to it. There was no 
question in the case of holding other parties, and there 
was nothing in the relations of plaintiff's firm with the 
defendant which made it incumbent upon the bank to 
exercise other than that usual and ordinary diligence in 
the performance of the duty of the assumed agency 
which the circumstances called for. The plaintiff's 
firm were notified by letter of the draft being payable 
in the following week, as the best that Dinehart could 
do about it. Their clerk was sent to inquire about it, 
and the draft was not only left with the bank, with no 
further instructions about it, but on March 3 they 
wrote, asking if Dinehart had made arrangements to 
pay the draft; thus recognizing, and tacitly ratifying, 
what the bank had done. Not only was the bank not 
bound to do more than it had done, but it is difficult 
to see what more it could have done. It was without 
especial instructions, and the plaintiff's firm were suf- 
ficiently apprised of the situation to make it incum- 
bent upon them to further instruct the bank, if they 
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desired it to do more. Knowing of the non-payment 
of the draft, it behooved them to act in the matter for 
their own interests. ‘he strict rules which usually are 
applied with respect to commercial paper in matters of 
presentment, demand and notice do not apply to such 
acase as this, as the General Term very correctly ob- 
serve in their opinion. ‘The defendant acted as the 
plaintiff sagent to collect a part of adebt, and in view of 
the circumstances, and with the knowledge chargeable 
to the principal as to its conduct of the matter, it could 
not be inferred from the evidence that it was guilty of 
any negligence in the discharge of its duty. It may be 
added that there was an utter lack of evidence to af- 
ford a presumption of damage to the plaintiff's firm 
from the conduct of the defendant. No inference was 
possible from the evidence that there was a reasonable 
probability that the debt would have been paid if 
Dinehart had been pressed for payment from the time 
when the draft was presented until he assigned. Feb. 
28, 1895. Crouse v. First Nat. Bank of Penn Yan. 
Opinion by Gray, J. 15 N. Y. Supp. 408, affirmed. 
CORPORATIONS—FORGED CERTIFICATE OF STOCK— 
BONA FIDE PURCHASER.— Before accepting a certificate 
of stock in a corporation, as security for a loan, the 
president of a bank sent its confidential clerk to the 
office of the company to ascertain if the certificate was 
genuine; and the latter was informed by the secretary 
and treasurer in charge of the office that it was genu- 
ine. The name of the president of the corporation had 
been forged to the certificate by the secretary and 
treasurer, who was associated in business with the 
holder, all of which was unknown to the bank. Held, 
that the bank was a bona fide holder of such certificate, 
In all such cases the rule applies, respondeat superior, 
and is founded upon public policy and convenience; 
for in no other way could there be any safety to third 
persons in their dealings, either directly with the prin- 
cipal or indirectly with him, through the instrumen- 
tality of agents. In every such case the principal holds 
out his agent as competent and fit to be trusted, and 
thereby in effect he warrants his fidelity and good con- 
duct in all matters within the scope of the ageney. Lt 
is true that the secretary and transfer agent had no 
authority to issue a certificate of stock except upon the 
surrender and cancellation of a previously-existing 
valid certificate, and the signature of the president and 
treasurer first obtained to the certificate to be issued; 
but these were facts necessarily and peculiarly within 
the knowledge of the secretary, and the issue of the cer- 
tificate in due form wasa representation by the secretary 
and transfer agent that these conditions had been com- 
plied with, and that the facts existed upon which his 
right to act depended. It was a certificate apparently 
made in the course of his employment, as the agent of 
the company, and within the scope of the general au- 
thority conferred upon him; and the defendant is un- 
der an implied obligation to make indemnity to the 
plaintiff for the loss sustained by the negligent or 
wrongful exercise by its officers of the general powers 
conferred upon them. Griswold v. Haven, 25 N. Y. 
599; Railroad Co. v. Schuyler, 34 id. 30; Titus v. Presi- 
dent, ete., of Turnpike Road, 61 id. 257; Bank of Bata- 
via v. New York, L. E.& W. R. Co., 106 id. 199. The 
learned counsel for the defendant seeks to distinguish 
this case from the authorities cited because the signa- 
ture of the president to the certificate was not genuine. 
But we cannot see how the forgery of the name of the 
president can relieve the defendant from liability for 
the fraudulent acts of its secretary, treasurer and 
transfer agent. They were officers to whom it had in- 
trusted the authority to make the final declaration as 
to the validity of the shares of stock it might issue; 
and where their acts, in the apparent exercise of this 
power, are accompanied with all the indicia of genu- 
meness, it is essential to the public welfare that the 


principal should be responsible to all persons 
who receive the certificates in goods faith, and for 
a valuable consideration, and in the ordinary course of 
business, whether the indicia are true or not. 2 Beach 
Priv. Corp. 790; Bank v. Aymar, 3 Hill, 262; Jarvis v. 
Beach Co., 53 Hun, 362; 6 N. Y. Supp. 703; Tome vy. 
Railroad Co., 39 Md. 36; Railroad Co. v. Wilkens, 44 
id. 28; Western M. R. Co. v. Franklin Bank, 60 id. 36; 
Com. v. Bank, 137 Mass. 451; Holden v. Phelps, 141 id 
456; Beach Co. v. Harnad, 27 Fed. Rep. 486; Shaw y. 
Port Phillip, ete., Co., 15 Q. B. Div. 105. The rule is, 
we think, correctly stated in Beach on Private Corpo- 
rations, volume 2, section 488, page 791: ‘*When cer- 
tificates of stock contain apparently all the essentials 
of genuineness, abona fide holder thereof has a claim 
to recognition as a stockholder, if such stock can le- 
gally be issued, or to indemnity if this cannot be done. 
The fact of forgery does not extinguish his right, when 
it has been perpetrated by or at the instance of an of- 
ficer placed in authority by the corporation, and in- 
trusted with the custody of its stock books, and held 
out by the company as the source of information upon 
this subject.’”. The rights of such bank are not af- 
fected by the fact that it sold such stock by authority 
of the person from whom it received it, and after dis- 
covery of the forgery refunded to the purchaser the 
money paid, and received the certificate back. Feb 
28,1893. Fifth Ave. Bank of New York v. Forty-second 
St. & Grand St. Ferry R. Co. Opinion by Maynard, J. 


COVENANT — BREACH — DAMAGES. — (1) Mortgaged 
premises owned by J. and D.in common were divided, 
D. covenanting title to J.’s part clear of the mortgage, 
which covenant ran to defendant, who conveyed to 
plaintiff's grantor with a like covenant. Defendant 
had notice of a proposed sale of the premises on fore- 
closure, and promised to be present and protect the 
title, but did not appear, and plaintiff was evicted. 
Held, that defendant was liable to plaintiff on the 
warranty to plaintiff's grantor, since plaintiff was not 
charged with the consequences of omitting to inform 
the officer making the sale, though present at the time, 
of the facts by which other land was primarily 
charged with the payment of the mortgage, because 
the legal evidence of such facts could be found ina 
deed executed and recorded twenty years before, and 
to which plaintiff was not a party, and as to the con- 
tents of which he was in fact wholly ignorant. (2) The 
measure of plaintiff's damage under the warranty 
wus the value of the premises at the time of defend- 
ant’s conveyance to plaintiff's grantor. Feb. 28, 1895. 
Jenks v. Quinn. Opinion by O'Brien, J. Gray and 
Maynard, JJ., dissenting. 16 N. Y. Supp. 240. 


CRIMINAL LAW -— ARSON — INDICTMENT — INTENT— 
COMPETENCY OF JUROR.— (1) Penal Code, section 486, 
provides that a person who willfully burns or sets on 
fire, in the night-time, a dwelling-house in which there 
is at the time a human being, is guilty of arson in the 
first degree. Section 490 provides that the burning of 
a building under circumstances which show, beyond a 
reasonable doubt, that there was no intent to destroy 
it, isnot arson. Held, that there is no intention in 
section 490 to qualify the definition of arson as set 
forth in section 486, and that an indictment for arson 
in the first degree need not state facts showing an in- 
tent on defendant’s part to destroy the building, nor 
is it required to prove such intent, since the act of set- 
ting on fire, during the night-time, a dwelling-house 
in which human beings are lodged, constitutes the 
crime; intent not being a necessary element thereof. 
(2) A juror who, to questions as to his views of circum- 
stantial evidence, says that it must be precise and ex- 
act, and such that there would be no doubt whatever 
in his mind, and states that if the court instructed 





him in a certain way with respect to the weight and 
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effect under certain circumstances to be given to the 
circumstantial evidence, he would still follow his own 
views, is incompetent; and though the method of the 
court in examining such juroras to his qualifications 
may be improper, such fact can form no basis for an 
exception to the ruling of the court in excluding such 
Jan. 17, 1895. People v. Fanshawe. Opinion 
19 N. Y. Supp. 865, affirmed. 


juror. 
by O’Brien, J. 


CRIMINAL LAW — MURDER — SUFFICIENCY 
DENCE—CONFIDENTIAL 
(1) The evidence showed that defendant contrived to 
be alone with deceased, in the latter's butcLer shop. 
when deceased came to his death by a blow froma 
sharp instrument inflicted from behind. Shortly be- 
fore deceased was seen standing in the shop, with a 
cleaver in his hands. After defendant’s arrest he made 
conflicting statements; one admitting the killing in 
self-defense, and another denying the killing, and 
charging deceased’s brother with it. In order to get de- 
ceased’s boy outof the shopat the time, defendant pro- 
duced a forged note, alleged to have been signed by a 
priest, asking the boy to call at the priest's vestry im- 
mediately. The note was written in red ink, and there 
were red ink stains on defendant’s hands when ar- 
rested. At onetime he admitted writing the note, and 
at another denied any knowledge of it. There was 
evidence that deceased’s brother, whom defendant 
sought to implicate in the killing, was not near de- 
ceased’s shop at the time. Defendant's statements 
were contradictory throughout, and on the trial he tes- 
tified that his admission of the killing was false, and 
that his previous statement, incriminating deceased’s 
brother, was true. Jleld, that a verdict of murder in 
the first degree was justified by the evidence. (2) On 
a conviction for murder, where the evidence warrants 
the jury in believing that defendant killed deceased 
intentionally and in cold blood, motive is not material. 
3) A physician who was sent by the prosecution to ex- 
amine and report on the sanity of a prisoner commit- 
ted on a charge of murder does not act in the capacity 
of attending a patient, or of professional adviser, and 
is competent to testify on the trial what defendant 
stuted to him, at the time of his examination, about 
the killing. (4) On an appeal from a conviction of 
murder in the first degree, the court will not disturb 
a verdict reached on conflicting evidence merely be- 
cause a different conclusion was possible from the evi- 
dence, where no injustice has been done and no errors 
committed which prejudiced the substantial rights of 
defendant. Feb. 10,1895. People v. Sliney. Opinion 
by Gray, J. 

ESTOPPEL — MORTGAGES -— PRIORITIES— EQUITABLE 
ASSIGNMENT.— (1) A purchaser of land paid part cash 
and executed separate mortgages to his grantors, H. 
and R., who agreed that H.’s mortgage should have 
priority over that of R. H.'s mortgage was recorded 
immediately, and that of R. on the next day.  R. af- 
terward assigned his mortgage in payment for land, 
without disclosing the agreement making his mort- 
gage inferior to that of H. R.’s mortgage permitted 
a belief that it was concurrent. FL. knew that R. was 
to assign his mortgage. Held, that H. was not estopped 
from asserting a priority of lien as against the as- 
signee of R., since no duty was imposed on H. to in- 
form the assignee of the agreement, and H. was not 
bound to suspect that R. would deceive his assignee, 
and there was nothing in bis priority which so affected 
the value of R.’s mortgage as to arouse in H.’s mind a 
suspicion that the assignee would not aecept the mort- 
gage ifthe truth was told. (2) The fact that R. had 
madea contract with the assignee to buy the land, and 
when the mortgage was executed, ‘‘expected” to use 
itin the payment of the assignee, did not make him 
the equitable assignee of the mortgage, as it was given 
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to R. so that no change in its lien was possible without 
the assignee’s assent. Feb. 28, 1893. Collier v. Miller. 
Opinion by Finch, J. 


EVIDENCE — PAROL—TO CHANGE CONDITIONS OF 
BOND.—Plaintiff agreed to execute to defendant's tes- 
tatrix a bond, whereby he was to pay to her annual in- 
terest on the amount of the bond, on certain condi- 
tions. Such agreement was stated to a justice of the 
peace, and he caused plaintiff to sign a blank bond, 
which he afterward filled up, binding plaintiff abso- 
lutely to make payments as therein specified, and de- 
livered it to testatrix. J/eld, that where such bond 
Was interposed as a counter-claim to the claim for 
services, plaintiff could, under a reply denying that he 
executed such instrument, show by parol evidence 
that the bond was given on certain conditions not ex- 
pressed therein. If this had been a complete bond 
when the plaintiff signed it, although by mistake or 
fraud it did not express the true agreement between 
the parties, his sole remedy would have been to pro- 
cure its reformation, and when an effort was made to 
enforce the bond against him, he could not contradict 
the terms thereof by parol evidence, except by proper 
allegations in his pleading asking for its reformation. 
But here the plaintiff did not sign any bond. He signed 
a blank piece of paper, and it would have been suffi- 
cient for him on the trial to prove that he simply 
signed a blank piece of paper, and then it would have 
been necessary forthe defendant to show that he au- 
thorized the blank to be fille? up, and how and under 
what circumstances the authcrity was given, and what 
the authority was. A purty who sigus a blank piece 
of paper cannot be bound to the obligations written 
therein, unless it can be shown that he gave the person 
who wrote it authority. Chauncey v. Arnold, 24 N.Y. 
330; Railroad Co. v. Mabbett, 58 id. 3897; Drury v. Fos- 
ter, 2 Wall. 24. There might be cases of an estoppel 
where one who signed a paper in that way would be 
bound by it. But inthis case no estoppel arises, as the 
action is between one of the original parties and the 
representative of the other party; so the defendant is 
not in a position to complain if the bond is given effect 
according to the true agreement between the parties. 
Suppose the justice of the peace, instead of inserting 
payments in this bond, as agreed, had inserted therein 
a conveyance of real estate, or a bond for the absolute 
payment of the principal of a large sum of money; or 
suppose he had signed this blank bond without author- 
izing any one to fill it up, and some unauthorized per- 
son bad afterward filled it up as it now appears—in 
either of these cases would the bond thus filled up and 
completed in form have been the bond of the plaintiff? 
Certainly in neither case could it have been said that 
the plaintiff executed such a bond. Here so faras the 
bond departed from the agreement of the parties it was 
not the bond of the plaintiff. The only authority the 
justice of the peace had was to insert in this bond the 
precise agreement of the parties as directed. As he 
did not do that, this is not, in the form it now appears, 
the bond of the plaintiff, and under a denial that he 
executed the bond, he may show the circumstances 
under which he signed his name, and what the agree- 
ment at the time he signed it was. Feb. 7, 1893. Rich- 
ards vy. Day. Opinion by Earl, J. 18 N. Y. Supp. 733, 
reversed. 


LANDLORD AND TENANT—LEASE—FIXTURES—RIGHT 
OF REMOVAL—INJUNCTION—FIN DINGS— CONSTRUCTION 
OF LEASE.—(1) Where in an action by a landlord to en- 
join his tenants from removing fixtures from the leased 
premises on the ground that defendants threatened to 
remove the same, the General Term affirms a finding of 
the trial court that defendants had not threatened to 
remove such fixtures, and the evidence as to such issue 
is conflicting, the Court of Appeals will not review the 
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finding. (2) In such case the complaint should be dis- 
missed for want of equitable grounds for relief. (3) A 
lease of certain buildings provided that “all fixtures, 
counters, shelving, boilers, machinery, elevators, light- 
ing and heating apparatus in said building at the ex- 
piration of this lease are to become the property of the 
lessees in case the lessees shall be called on to erect the 
party walls hereinbefore contemplated to be built, but 
in case the lessor shall not demand the erection of said 
party walls, then the said fixtures, counters, shelving, 
boilers, machinery, elevators, lighting and heating ap- 
paratus to become the property of the lessor at such 
expiration.”’ The lease was for a term of eleven years, 
and contained a covenant by the lessees against assign- 
ing or underletting or making alterations without the 
consent of the lessor. Held, that the option of the 
lessor not to require the erection of the party walls, 
and to take the property described in the lease in lieu 
thereof, extended to all property of the kind described 
placed in the buildings by the lessees during the term, 
and was not limited to such property only of the char- 
acter described as the lessee left therein at the expira- 
tion ofthe term. Feb. 7, 1895. Loeser v. Leibmann. 
Opinion by Andrews, C. J. 14 N. Y. Supp. 569, re- 
versed. 


MANUFACTURING CORPORATIONS—FALLURE TO FILE 
REPORTS—LIABLLITY OF TRUSTEES.— (1) Laws of 1848, 
chapter 40, as amended by Laws of 1875, chapter 510, 
provide that every manufacturing company shall 
within twenty days from January 1 in each year 
“make a report, which shall be published in some 
newspaper,’ of the capital and debts of the company, 
the report to be verified and signed by the president 
and a majority of trustees, and filed in the county 
clerk’s office; and on failure ‘ so to do all the trustees 
* * * shall be jointly and severally liable’’ for the 
company’sdebts. Held, that the trustees are liable for 
neglect to either file or publish the report. 12 N.Y. Supp. 
200, affirmed. (2) Where the report was made and 
verified within twenty days from January 1, but was 
not filed during the entire year, it was such a failure to 
comply with the statute as to render the trustees per- 
sonally liable, even though the report was delivered 
to the secretary of the company, who neglected to file 
it, the obligation of filing being imposed by the statute 
on the trustees, they could not relieve themselves from 
responsibility by intrusting the duty toanother. Feb. 
28, 1893. Whitney v. Cammann. Opinion by O’ Brien, J. 


MUNICIPAL CORPORATIONS — EMPLOYEES — DIS- 
CHARGE—ABANDONMENT OF SERVICE—QUESTION FOR 
guryY.— Where the commissioner of public works, 
with power to discharge assistant engineers, notifies 
one that he is suspended, thereby intending to dis- 
charge him, and the engineer, without objection or 
protest, accepts other employment from the commis- 
sioner, it is a question for the jury whether the notice 
of suspension was not understood to be a discharge, or 
if not, whether the acceptance of the other employ- 
ment was not an abandonment of the position of engi- 
neer. An officer suspended from the performance of 
the duties of his office by the appointing power, but 
not removed, is entitled to the salary of the office dur- 
ing the period of the suspension. Fitzsimmons v. 
City of Brooklyn, 102 N. Y. 536; Emmitt v. City of 
New York, 128 id. 117; Gregory v. Mayor, ete., 115 id. 
416; Lethbridge v. City of New York, 135 id. 232. But 
the suspended officer may waive that right by express 
agreement, or by conduct from which such an agree- 
ment or intention on his part may be fairly and rea- 
sonably inferred. When he accepts other employment 
from the appointing or removing power, at larger com- 
pensation, the inference that there was an intention 
ou his part to abandon the first position would seem to 
be strong; but even though the compensation in the 





new position be less, it might still be a question of fact 
whether he intended to abandon a position from which 
he could at any time be removed for another that 
promised more permanent employment, or at least 
was quite as certain in its tenure or duration. Feb. 
10, 1893. Wardlaw v. Mayor, ete., of City of New 
York. Opinion by O’Brien, J. 19 N. Y. Supp. 6, re- 
versed. 

STATE — DEFECTIVE BRIDGE—NEGLIGENCE—PROXI- 
MATE CAUSE.— Where a child fell through defendant's 
bridge intoacanal, in consequence of defendant’s negli 
gence in permitting an opening to remain unguarded, 
and without contributory negligence on the part of its 
parents, and the father, in an effort to rescue the child, 
plunged into the canal, and both were drowned, the 
death of both must be attributed to defendant's negli- 
gence in maintaining the unsafe bridge. We can per- 
ceive no sound distinction between this case and the 
Eckert Case, 43 N. Y. 502. lu that case the railroad 
train was being propelled at a dangerous speed. The 
negligence was active. In this case it consisted of an 
omission; that is, in the failure to originally construct 
the bridge properly, or permitting it to become dan- 
gerous. We do not perceive how the difference in the 
circumstances of the negligence affects the question of 
proximateness between the cause and the result so as 
to distinguish, in this respect, the two cases. The 
Balloon Case (Guille v. Swan), 19 Johns. 381, and the 
case of Thomas v. Winchester,6 N. Y. 397, give sup 
port to ourconclusion. Jan. 17, 18 Gibney v. State 
Opinion by Andrews, C. J. 

STATUTES—REPEAL OF AMENDATORY—REVIVALBOE 
EARLIER ACT—STATE AUCTION DUTIES—VOLUNTARY 
PAYMENTS.—(1) An earlier statute, which is amended 
and re-enacted in the shape of an amendment, so as to 
read as prescribed in the later amendatory statute, is 
wholly annulled, and becomes merged in the later 
statute; and when the amendatory statute is itself 
subsequently repealed, the repealing act does not re- 
vive the earlier statute, but it is as effectually de- 
stroyed as if it had been expressly mentioned in such 
repealing act. (2) Laws of 1846, chapter 62, section 1, 
relating to fees and duties imposed on the sale of goods 
and merchandise by auction, was amended by Laws of 
1866, chapter 547, ‘so as to read as follows,” substan- 
tially re-enacting such section, but enlarging the class 
of persons liable to the duty. J/eld, that the later act 
of 1866 stood, from the time of its enactment, as the 
sole exponent of legislative intent on the subject, and 
such act thereby destroyed the uct of 1846; and there- 
fore the express repeal of the act of 1866 by Laws of 
1868, chapter 106, did not revive the act of 1846. (3) 
The supposition of the Legislature, as manifested by 
various provisions of the repealing act of 1868, and by 
subsequent enactments, that such repeal of the act of 
1866 operated as a revival of the act of 1846, cannot 
have that effect, in the absence of express enactment, 
as legislative intent, in such a case, is not equivalent to 
legislative action. 17 N. Y. Supp. 102, reversed. (4) 
Illegal State auction duties paid by an auctioneer un- 
der protest, but without coercion by the State authori- 
ties, cannot be recovered back, as they are purely vol- 
untary payments. Jan. 17, 1895. People v. Wilmerd- 
ing. Opinion by Peckham, J. 


TAXATION—CORRECTION OF LIST—MANDAMUS.— (1 
W., the owner of atract of land assessed at a certain 
valuation, sold a,small part of it to H., and had the 
taxes apportioned between the two parts according to 
their respective values, which apportionment was en- 
tered of record; and thereafter the clerk, in transcrib- 
ing the records for the collector, by mistake transposed 
the taxes of W. and H., whereupon W., with a view of 
escaping his just apportionment, paid the collector the 
amount on his list without disclosing the mistake, and 
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took a receipt. Thereafter, when H. went to pay his 
taxes, the error was discovered and corrected by the 
assessors, and the collector was compelled by man- 
damus to correct his list, the result of which left W. in 
arrears. Held, that W. was not entitled to a man- 
damus to compel the cancellation of such arrears; they 
coustituting his just apportionment, and the error 
being purely clerical. 17 N. Y. Supp. 659, affirmed. 
2) Mandamus is a remedial process, and is not availa- 
ble to compel the performance of an act that will work 
public or private mischief, or to compel compliance 
with the strict letter of the lawin disregard of its 
spirit, or in aid of a palpable fraud, or to ovade the 
payment of a just portion of a tax by taking advantage 
of a confessed mistake. Feb. 10, 1893. People, ev rel. 
Wood, v. Board of Assessors of City of Brooklyn. 
Opinion by Earl, J. 

‘TRUST — DECLARATION OF.— Deceased asked C. to 
draw an assignment of a bond and mortgage to plain- 
tiff, declaring his intention to give them to plaintiff. 
Deceased received the papers from C., kept them a 
month, and then delivered them, with other papers, to 
C.—the assignment being signed, but not acknowledged 
or recorded—directing C. to deposit them in the bank, 
where they remained at his death. Hed, that there 
was no declaration of trust. The cases upon the sub- 
ject of what constitutes a valid gift have been exam- 
ined in this court in Beaver v. Beaver, 117 N. Y. 421. 
We are also of the opinion that no trust was proved. 
While it is true that no particular form of words is 
necessary to create a trust of this nature, and while it 
may be created by parol or in writing, and may be im- 
plied from the acts or words of the person creating it, 
yet it is also true that there must be evidence of such 
acts done or words used on the part of the creator of 
the alleged trust that the intention to create it arises 
as a necessary inference therefrom, and is unequivocal. 
The implication arising from the evidence must be 
that the person holds the property as trustee for 
another. The acts must be of that character which 
will admit of no other interpretation than that such 
legal rights as the settler retains are held by him as 
trustee for the donee. The settler must either trans- 
fer the property to a trustee, or declare that he holds 
it himself in trust. An intention to give, evidenced 
by a writing, may be most satisfactorily established, 
and yet the intended gift may fail because no delivery 
is proved. And where an intention to give absolutely 
is evidenced by a writing, which fails because of its 
non-delivery, the court will not and cannot give effect 
to an intended absolute gift by construing it to be a 
declaration of trust, and valid therefore without a de- 
livery. These principles have been decided in this 
court, and must be regarded as settled. Martin v. 
Funk, 75 N. Y. 154: Young v. Young, 80 id. 425; In re 
Crawford, 113 id. 560; Beaver v. Beaver, supra. It is 
true that in Richardson v. Richardson, L. R., 3 Eq. 
686, Vice-Chancellor W. Page Wood does say, in speak- 
ing of Ex parte Pye, 18 Ves. 140, that the holding in 
that case amounted to a decision that an instrument 
executed as a present and complete assignment (not 
being a mere covenant to assign on a future day) is 
equivalent to adeclaration of trust. The expression 
was unfavorably criticised by Jessel, M. R.. in Rich- 
ards vy. Delbridge, L. R., 18 Eq. 11, while in Baddeley 
v. Baddeley, 9 Ch. Div. 115, Vice-Chancellor Malins 
says he is not disposed to disagree with Richardson vy. 
Richardson, notwithstanding the remarks of Sir George 
Jessel in Riebards v. Delbridge. In this court how- 
ever, and in the case already cited, of Young v. Young, 
this doctrine is substantially repudiated. We are of 
opinion that no such rule obtains, or ought to obtain, 
inthis State. An intended absolute gift by way of a 
written assigament, which cannot take effect because 
of the absence of delivery, ought not to to be enforced 





as a declaration of trust when there is no such decla- 
ration, and when there is no evidence of an intention 
to create a trust. Milroy v. Lord, 4 De Gex, F. & J. 
274. Although it may be sometimes a question of in- 
tention on the part of the creator of the alleged trust 
whether in fact he did or did not create it, yet a tind- 
ing of fact that he did so intend must be based upon 
some evidence thereof, and there must be some evi- 
dence that such an intention was carried out. Feb. 
10, 1893. Wadd v. Hazelton. Opinion by Peckham, J. 
17 N. Y. Supp. 410, reversed. 


ee eee ene 
ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 


DEED — CANCELLATION — INSANITY OF GRANTOR.— 
The court found that plaintiff, Elizabeth F. Blount, 
was insane when she executed the deed of trust, April 
27, 1888, and was so adjudged in December of the same 
year, but that Ashton, the beneficiary, loaned the 
money to her husband, and took the deed of trust as 
security therefor, in good faith, and without knowl- 
edge of her insanity. Upon this state of facts the 
court found, in effect, as a conclusion of law, that the 
deed of trust was invalid, and could not be enforced. 
These conclusions of fact and law stand upon the rec- 
ord, and are wholly independent of any bill of excep- 
tions. Weare of the opinion that the court erred in 
the conclusions of law pronounced upon the facts as 
found. There can be no doubt that a deed or other 
contract of an insane person will not generally be 
held invalid, yet as is said by Mr. Pomeroy, * while 
this rule is generally true, the mere fact that a party 
to an agreement was a lunatic will not operate as a de- 
fense to its enforcement, or as aground for its can- 
cellation.” ‘ When a conveyance or contract is made 
in ignorance of the insanity, with no advantage taken, 
and with perfect good faith, a court of equity will not 
set it aside if the parties cannot be restored to their 
original position, and injustice would be done.’ 2 Pom. 
Bq. Jur., § 946, and authorities cited; Gribben v. Max- 
well, 54 Kans. 10; Insurance Co. v. Hunt, 79 N. Y. 544; 
Wirebach v. Bank, 97 Penn. St. 549; 11 Amer. & Eng. 
Ene. Law, 136. ** And so, if a purchase is made in good 
faith, without any knowledge of the incapacity, and 
no advantage has been taken of the party, courts of 
equity will not interfere to set aside the contract if in- 
justice will thereby be done to the other side, and the 
parties cannot be placed in stutu quo, or in the state in 
which they were before the purchase.’’ 1 Story Eq. 
Jur., $228. See other authorities cited in brief of de- 
fendants. Upon the facts found the deed of trust was 
binding on plaintiff, though she was insane at the time 
of its execution. Sup. Ct., Mo., Dec. 19, 1892. Blount 
v. Spratt. Opinion by Macfarlane, J. 


EVIDENCE—BREACH OF CONTRACT TO CONSTRUCT 
STREET RATLWAY TO PLAINTIFF'S LAND—OPINIONS.— 
Plaintiff having purchased on contract land which he 
subdivided for residence lots, defendants agreed with 
him to construct to such land a street railway, within 
a specified time, and to sell tickets for passage to resi- 
dents and property-owners on such land at a specified 
price. Held, in an action for a breach of defendant’s 
contract, that the measure of plaintiff's damages was 
the difference between the price plaintiff gave for the 
land and the amount it would have been worth had 
the contract been performed, rather than the euhanced 
value above what the land was actually worth when 
the contract was made. Inan action to recover for 
the breach of a contract to construct a street railway 
to a tract of suburban land, opinion evidence is admis- 
sible to show what the value of the land would have 
been if the contract had been performed. It is un- 
doubtedly true, as a general rule, that a witness is only 
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permitted to testify as to facts within his own knowl- 
edge, and not to inferences or opinions. But to this 
rule there are certain exceptions; and one of these ex- 
ceptions is that when the value of real estate, which is 
always largely a matter of opinion, is in controversy, 
persons who are acquainted with the property in ques- 
tion, and know the value of real estate in the same 
neighborhood, are competent to give their opinion as 
to its value. ‘These opinions are admissible,’ says 
Gray, J., “not as being the opinions of experts, strictly 
so called, for they are not founded on special study or 
training or professional experience, but rather, from 
necessity, upon the ground that they depend upon 
knowledge which any one may acquire, but which the 
jury may not have, and that they are the most satis- 
factory, and often the only attainable, evidence of the 
fact to be proved.’” Swan v. Middlesex, 101 Mass. 177. 
Indeed the courts are practically unanimous in follow- 
ing thisrule. Rog. Exp. Test., § 155; Lawson Exp. Ev. 
435; 3Sedg. Dam., $1294; 1 Suth. Dam. 786, 798; 1 
Rice Ev. 335. 
defendants seriously controverts the rule as above 
stated; but he contends that such evidence must be 
confined to the present or past value of the land, and 
not to its value under other and wholly different cir- 
cumstances, and in support of his contention relies 
upon a series of New York cases, all of which are 
founded on Roberts v. Railroad Co., 128 N. Y. 455, 
which was an action by an abutting owner to restrain 
the operation and maintenance of an elevated railroad 
in the street in front of his property. The trial court 
allowed and permitted a witness who was familiar 
with the plaintiff's property, and its value, to testify as 
to what, in his opinion, the property was damaged by 
the presence of the structure and operation of the 
road, and as to what it would be worth without the 
road; but on an appeal the evidence was held to be in- 
competent and inadmissible, but by a divided court. 
The majority opinion is based entirely upon the pre- 
vious decisions in that State; and after a careful and 
exhaustive review and examination of them Mr. Jus- 
tice Peckham, speaking for the majority of the court, 
concluded, under the rule in that State, that while a 
competent witness might give his opinion as to the 
present or past value of real estate, because it is 
founded on facts that now exist or once existed, he 
could not testify as to its value under other or wholly 
different circumstances, because such evidence is un- 
certain and speculative, and would invade the province 
of the court or jury, whose duty alone it is to deter- 
mine the amount of damages. Mr. Justice Gray, in an 
able and learned dissenting opinion, in which Chief Jus- 
tice Ruger concurred, maintained that the evidence was 
competent, both on principle and the authorities of 
that State; and while the opinion of the majority of 
the court is in harmony with the former adjudications 
of New York, yet, as an original question, we are in- 
clined to think the better reason, as wellas weight of au- 
thority from other States, is with the minority opinion. 
This question has never been finally adjudicated in 
this State, although we understand the practice at the 


various circuits has been to admit such evidence; and | 
we are therefore for the first time coufronted with the | 


question as to whether, in cases where the amount of 
recovery depends upon the difference in the value of 
land in its present condition and what it would be 
worth under different circumstances, such as the loca- 
tion of a railroad, street or public highway over it, the 
opinions of witnesses qualified to speak upon the sub- 
ject isadmissible in evidence as to what the land would 
be worth in its changed condition. 
that such evidence, from a well-informed and intelli- 
gent witness, would materially aid and assist the jury 
in arriving at a just conclusion, and without its assist- 
ance the verdict would ordinarily be the merest specu- 





Nor do we understand that counsel for | 
| 


It seems manifest | 
| remedy of a party. 
| to inquire on habeas corpus into the lawfulness of im- 


lation. The situation, location and character of the 
land, and of the proposed improvement or burden, 
may be accurately and minutely described, and yet the 
jury would be wholly unable, from such evidence 
alone, to form an intelligent opinion as to the probable 
effect upon the value of the land of such proposed im- 
provement or burden. As was said by Elliott, J.: 
“Of what assistance to a jury composed of clergymen, 
merchants and bankers would be a description of the 
minutest accuracy, without some estimate of value by 
a competent witness? Possibly it would enable such 
jury to form a crude conjecture. It would do but lit- 
tle more.”” Yost v. Conroy, 92 Ind. 467. And in the 
language of Skinner, J., in Railroad Co. v. Von Horn, 
18 Ill. 259, “‘to describe to a jury a piece of ground, 
however minutely, with its supposed adaptations to 
use, advantages and disadvantages, and demand of 
them, upon this information alone, a verdict as to its 
value, would be merely farcical; and this indeed is all 
that can be done to enable them to arrive at a conclu- 
sion as to the value, unless the witnesses are allowed to 
state their judgment or opinion, together with the facts 
upon which such opinion is founded.”’ If, as the au- 
thorities allagree,skilled evidence is admissible to prove 
the value of land in its present condition, why should 
it be deemed inadmissible to prove its value under dif- 
ferent circumstances? In the one case it is competent 


|} on the ground of obvious necessity, and because no 


more definite knowledge is to be had; and for the 
same reason, it seems to us, it should be admitted in 
the other. It is suggested that such evidence is specu- 
lative and unreliable, but the same objection can be 
urged, with equal force, to the admission of expert or 
skilled evidence in any case; and if we hold this evi- 
dence incompetent on that account, it seems to us we 
would be shutting the door against the admission of 
opinion evidence in all classes of cases, for if the objec- 
tion is valid in the one instance, so it is inall. The 
jury are not bound to take such evidence as true, but 
must exercise their own judgment in determining from 
it and all the other facts in evidence before them what 
the real merits of the case are. They are only required 
to give it such weight and effect as ther may think it 
deserves, in view of all the facts and circumstances of 
the case. The witness may and should be required to 
detail to the jury, so far as possible, the facts and cir- 
cumstances upon which bis opinion is founded, so they 
may judge of its value as evidence; and from these 
and all the other evidences in the case, together with 
the opinion of the witness, if they think it deserving 
of any weight, their verdict should be formed. Ore. 
Sup. Ct., Dec. 12, 1892. Blagen v. Thompson. Opin- 
ion by Bean, J. 


ILABEAS CORPUS—JURISDICTION OF SUPREME COURT 
—EXTENT OF INQUIRY — ELECTIONS — WITNESSES BE- 
FORE LEGISLATURE — CONTEMPT — ORGANIZATION OF 
LEGISLATURE—HOLDERS OF PROPER CERTIFICATES OF 


| ELECTION—NEGLECT OF GOVERNOR TO COMMUNICATE 
| WITH LEGISLATIVE OFFICER DE FACTO AND DE JURE— 
| L&GISLATURE—WHEN 


LEGALITY OF ACTION MAY BE 
INQUIRED INTO By CouRT.—(1) The Constitution of 
the State ordains that the Supreme Court shall have 
original jurisdiction in proceedings in habeas corpus. 


| (2) Under the statutes of this State, no court or judge 
| shall inquire into the legality of any judgment or pro- 


cess whereby the petitioner is in custody or discharge 
him, when the term of commitment has not expired, 
upon any process issued for any contempt of any offi- 
cer, or body having authority to commit; if such con- 
tempt does not arise upon proceedings to enforce the 
(3) The Supreme Court has power 


prisonment by an order or resolution of the House of 
Representatives of the State. (4) The House of Repre- 
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sentatives of Kansas has power to compel witnesses to 
attend and testify before the House, or one of its com- 
mittees, having an election contest concerning a mem- 
ber thereof properly pending before it for investiga- 
tion. (5) If a witness duly subpoenaed in this State to 
testify before the House of Representatives of Kansas, 
or acommittee of that House, having a contest of elec- 
tion concerning the seat of a member thereof properly 
pending before it for investigation, willfully refuses to 
attend or testify, he is in contempt of the authority of 
the House, for which the House may cause him to be 
arrested and brought before that body, and such body 
may, upon proper proceedings, lawfully imprison the 
contumacious witness. (6) The Constitution of the 
State ordains that the legislative power of the State 
shall be vested in the House of Representatives and 
the Senate; that the number of representatives shall 
never exceed one hundred and twenty-five; that a 
majority of each house shall constitute a quorum, and 
that each house shali estabiish its own rules. (7) Under 
the Constitution and Statutes, the House of Represen- 
tatives consists of one hundred and twenty-five mem- 
bers, and sixty-three, being a majority, constitutes a 
quorum. (8) When a number of persons come together 
at the hall of the House of Representatives in the 
State Capitol, at a regular session, commencing on the 
second Tuesday of January of each alternate year, 
claiming to be members of the House of Representa- 
tives, those persons who hold certificates of member- 
ship from the secretary of State, certified by him under 
his seal of office, in accordance with the determination 
of the State board of canvassers, are the only persons 
entitled to participate in the organization of the House. 
Such certificates of election confer title upon the hold- 
ers thereof, governing their associates and everybody 
who has a lawful duty to determine who are elected 
representatives, until there can be an adjudication by 
the House itself tothe contrary. (9) Where a majority 
of the members of the House of Representatives in 
this State, each one of whom holds a certificate of 
membership, prescribed by the statute, meets at the 
usual and customary hour in the hall of the House of 
Representatives at the State Capitol at the regular 
time for the commencement of a session of the Legis- 
lature, and perfects an organization as a house, ap- 
points its committees and initiates legislation, such 


body is duly organized and is the constitutional House | 


of Representatives, although the governor, or Senate, 
or both, refuse to communicate with or recognize it as 
the House of Representatives. Such a House of Rep- 
resentatives, so constituted, and organized, may keep 
and publish a journal of its proceedings, and such 
journal, when properly kept and published, imports 
absolute verity. Such a House also has the power, 
under the Constitution and laws, to imprison for con- 
tempt coutumacious witnesses in proper proceedings 
pending before it. (10) The constitutional House of 
Representatives of the State regularly organized, hav- 
ing a quorum and transacting business in the hall of 
the House of Representatives at the Capitol, provided 
for its sessions, cannot be ousted or destroyed asa 
House by the refusal or neglect of the governor, or of 
the State Senate, or of both, to communicate with it. 
(11) If an office is filled and the duties pertaining 
thereto are performed by the officer, or a body de jure, 
another person or body, aluhough claiming the office 
under color of title, cannot become an officer, or body 
de facto, and an officer or body claiming to be such de 
Jacto cannot oust or destroy the power of an officer, 
or body de jure by taking partial possession of the room 
or office, where the officer or body de jure is in posses- 
sion and transacting business. (12) Where the con- 
stitutional House of Representatives of the State con- 
Venes at the time and place provided by law, perfects 
its organization, appoints its committees and initiates 


legislation and continues to transact business, its 
power is not usurped or destroyed as the House of 
Representatives by the organization in the same room 
of another pretended House of Representatives com- 
posed of fifty-eigat members having certificates of 
election, but being less than a constitutional quorum, 
although such body is recognized by the governor of 
the State and by the State Senate as a House, or asa 
de facto House of Representatives. Nor can such pre- 
tended body forbid or prevent the constitutional House 
of Representatives from exercising its power, under 
the Constitution and laws, to imprison for contempt. 
(13) The House of Representatives is not the final 
judge of its own powers and privileges in cases in which 
the rights and liberties of the subject are concerned ; 
but the legality of its action may be examined and de- 
termined by this court. That House is not the Legis- 
lature, but only a part of it, and is therefore subject in 
its action to the laws, in common with all other bodies, 
officers and tribunals within this State. Especially is 
it competent and proper for this court to consider 
whether its proceedings are in conformity with the 
Constitution and laws, because, living under a written 
Constitution, no branch or department of the govern- 
ment is supreme; and it isthe province and duty of 
the judicial department to determine, in cases regu- 
larly brought before them, whether the powers of any 
branch of the government, and even those of the Legis- 
lature in the enactment of laws, have been exercised 
in conformity with the Constitution; and if they have 
not been, to treat their acts as nulland void—Burnbam 
v. Morrissey, 14 Gray (Mass.), 226. Kans, Sup. Ct. In 
re Gunn. Opinion by Horton, C. J. Johnston, J., 
concurring. Allen, J., dissenting. 


MISTAKE—OF L.AW—AND FRAUD—AGREEMENT BE- 
TWEEN EXECUTOR AND A LEGATEE.— An executor of a 
will sustains a relation of trust and confidence to a 
legatee and heir at law of the testator, and an agree- 
ment between them, whereby such trustee and his 
friends become substantially the donees of the prope 
erty coming to such legatee and heir, falls withina 
class of agreements wh'ch courts always regard with 
just suspicion. An heir and legatee, who was an aged 
farmer, unused to the ways of business, was induced 
| by the executor of a will, who was a shrewd and ex- 
perienced man, to give an apparent assent toa division 
of the testator’s estate, including his share therein, 
upon a basis totally at variance with his legal rights, 
| and was subsequently taken to the office of a lawyer 
| selected by the executor, where the only remark made 
| by such lawyer, in the presence of the legatee, which 
| would tend to suggest his legal rights, was not ad- 

dressed to him, but to the executor, and was in tech- 

nical language. Jleld, that an instrument under seal, 
executed by the legatee, which was in form an assign- 
ment and release, and, in effect, a transfer, as an act 
of simple bounty, of the legatee’s share in the testator’s 
residuary estate to the executor and his relatives, was 
properly set aside as having been executed by the 
legatee under a mistaken notion of his rights. In such 
acase evidence of mutual m stake is not necessary ; 
mistake on the one hand and fraud on the other being 
sufficient to set aside an instrument so made. We 
| cannot detect, with exactness, the influences which 
| led this old man to do this thing; nor is it necessary 
that we should do so. The rule to which we allude 
rests, in a great measure, upon the improbability that 
one thus situated should ever be able to prove to a 
court, or even explain to himself just what did induce 
the actin question. The court looks upon the relations 

and their results. Story Eq. Jur., § 319; Fulton v. 

Whitney, 66 N. Y. 548. N. Y. Sup. Ct., Gen. Term, 

Second Department. Haviland y. Willets. Opinion by 
Pratt, J. 
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CORRESPONDENCE. 
NEWSPAPER LIBELS. 
Editor of the Albany Law Journal: 

You are to be thanked for your opposition to the 
pending bill to absolve newspapers from responsibility 
for libel; for such should be its title. 1 was amused to 
see in the morning papers the modern instances cited 
by friends of the measure. Let me cite one of recent 
occurrence on the other side. An equivocal story was 
recently published of a physician of position by several 
newspapers, and copied in others all over the country. 
He was represented in ridiculous positions and im- 
moral relations with a married woman. He was de- 
clared to be a co-respondent in a divorce suit. The 
woodcut was called in to heighten the newspaper jol- 
lity. Allover the land he was made a laughing-stock. 
If the stories were true, he was unfit to follow his pro- 
fession, and in fact did suffer special damage in that 
regard. The stories were false in every particular. 
Their suppression was offered by their originators fora 
money consideration. Moreover they were nasty. To 
publish them was to affront good morals, to chant in- 
decent matter pueris virginibusque. Kvery husband 
and father should be indignant that such filth should 
come into his house; like a ribald of the street forcing 
entrance toachaste home. There was no excuse for 
the publication; if true it was fit pabulum only for 
frequenters of the world’s foul places; being false, it 
was infamous libel. But the purpose of this bill is to 
encourage the flow of the newspaper sewer through 
homes and boarding-schools, by providing that a re- 
traction that can never overtake the original lie shall 
compensate the person insulted. If there is any truth 
in the law that action begets corresponding reaction, 
the encouragement of newspaper licentiousness will in 
the end revive the disgraceful punishments—the news- 
paper liar will bear bis brand. 

As it is, the law is so lax that in a well-known case 
in this city the person aggrieved by a hideous libel too 
vile for exploitation in the courts adopted the only 
means of redress left, and hires a ‘‘ gentleman of the 
prize ring ’’’ to chastise personally the blackguard of 
the press. 

Surely every member of the Legislature, who is nei- 
ther in or of the scandalous sheets, nor currying their 
favor, nor yet prepared to deny that the world would 
be the gainer if all nasty, prurient and scandalous mat- 
ter were eliminated from newspapers, will vote against 
any bill creating a special licensed class of scandal- 
mongers. 

Once more, you are greatly to be thanked for your 
editorial protest against such a measure. 

lam, 

Very truly yours, 
W. A. PURRINGTON. 

New York, March 31, 1893. 

ae 


BROWNE ON PAROL EVIDENCE. 


The Admissibility of Parol Evidence in respect to Written In- 
struments. By Irving Browne, Editor of the Albany Law 
Journal. New York: L, K. Strouse & Co. 

Mr. Irving Browne,who has by many laborious as well 
as graceful services rendered himself persona grata to 
the legal profession, has by this latest contribution to its 
literature again placed his brethren of the bar under 
an obligation to him. Probably no question in the law 
of evidence stood more in need of separate, compre- 
hensive treatment than that of the admissibility of pa- 
rol evidence in respect to written instruments. It con- 
fronts the lawyer at every turn, and is so full of appa- 
rent contradictions and inconsistencies that it may be 
regarded as the pons asinorum of the student of law. 
It is needless to say that the work has been well done. 
Alike in its statement of legal principles and in its pre- 


sentation of authorities, the book before us is a clear, 

accurate and even forcible exposition of the law—full 

enough to entitle it to be considered the complete treat- 

ise on the subject which it professes to be, and yet 

condensed enough to justify its appeal to the busy law- 
er. 

The idiosyneracy of the author appears in the ar- 
rangement of the rules enunciated by him, in num- 
bered paragraphs, giving the work the form of a code, 
with abundant illustrative matter following each sec- 
tion. This is rather a happy device however, and not 
a defect, as the illustrations, taken from standard 
texts as well as cases, are abundant enough to furnish 
avery complete commentary on the propositions of 
law formulated by the author. We may even (saving 
this presence!) venture to remark that we prefer his 
codification of the law of parol evidence to the efforts 
which the New York Legislature bas made in that di- 
rection. If this be treason, let the editor of the AL- 
BANY LAW JOURNAL make the most of it! But even 
if the author’s *‘code’’ be subject to the reproach of 
tne common law, to-wit, that it is ‘* flexible,’ and not 
a finaland authoritative expression of the law, it yet 
serves the purpose of a clear and succinct statement of 
the rule in each case, and at the same time of an intro- 
duction to the authorities which have been marsballed 
in support of it. It should be added, that where there 
is a conflict, the authorities on both sides of the ques- 
tion have been impartially presented. 

The writer of this article ventures to confess that he 
is sufficiently ‘*‘ metapbysical’’ to believe, with Prof. 
Thayer, that most of the law relating to the ‘‘ admissi- 
bility of parol evidence”’ has nothing to do with the 
subject of evidence, but is a part of the substantive 
law of wills, deeds, contracts and those other subjects 
in which, for divers reasons and various purposes, the 
written has been exalted over the spoken word. But 
we agree with Mr. Browne in regarding the distinction 
as neither * vital nor important” for the purposes of 
this criticism. This consideration of the essential na- 
ture of those rules of law which have been grouped un- 
der the head of petrol evidence does not affect the fact 
that they have had a similar if not a common origin 
and development, and that they stand so closely re- 
lated to each other that they cannot advantageously be 
studied apart. It is difficult to see therefore how the 
subject could be adequately dealt with otherwise than 
in a separate treatise, which,jwhile expounding those 
common principles which lie at the foundation of the 
rules in question, shall yet display the independent ap- 
plication which those principles have received in the 
several branches of substantive law in which they have 
been applied. 

Mr. Browne is the first law-writer to deal with the 
subject in this thoroughgoing and comprehensive way. 
More than two-thirds of his book is devoted to such 
detailed applications of the parol-evidence rule. After 
fully exhibiting its bearings upon the general topics of 
parties, consideration, delivery, fraud, mistake, and 
the like, he devotes over one hundred pages to a sepa- 
rate consideration of the subject as related to con- 
tracts, sixty-eight pages to deeds, sixty pages to wills, 
forty pages to negotiable instruments, etc. Taken 
altogether, the work must be regarded as a very suc- 
cessful realization of the author’s aim as set forth in 
his preface—‘‘to furnish a practical book for busy 
practitioners, in which, without tedious searching, 
they can find the law stated clearly and succinctly, ac- 
companied by suitable illustrations from the reports,” 
etc.; while the same lucidity of statement and judi- 
cious selection of authorities which will make it indis- 
pensable to the busy lawyer, for whom it is primarily 
intended, insures acordial welcome for it also at the 





hands of students and teachers of law. 
GEorRGE W. KIRCHWEY. 
New York, March 30, 1893. 
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rT. bills are pending in the Assembly of this 

State, in regard to both of which we have the 
unhappiness of differing in opinion from two highly 
respectable and influential newspapers. The first 
is in regard to ‘‘ patent medicines,” and the import- 
ant part of it is as follows: 

“Section 1. In addition to the powers now con- 
ferred by law upon the State board of health, said 
board is hereby empowered, and it shall be its duty 
upon receiving a fee therefor of fifty dollars, to cause 
an examination and analysis to be made by a practical 
chemist of any drug, medicine, or mixture of drugs, 
herbs, or medicines, commonly known as patent or 
proprietary medicines, and shall ascertain and deter- 
mine whether the use of the same may or may not en- 
danger the public health, and it shall not be lawful for 
any person or persons, or corporation, to sell or offer 
for sale any such drug, medicine, or mixture not pre- 
scribed by a regular physician, unless the same shall 
have been so examined and approved and certified in 
writing as not dangerous to the public health by said 
State board of health.” 

On this the Troy Times remarks: 

“The mere publication of the text of the above 
measure should be sufficient to condemn it in the opin- 
ion of right-thinking people. The bill, if enacted into 
law, would permit the assumption of most offensive 
and dangerous authority by the board of health. That 
body has certain well-defined and salutary duties, and 
has no doubt done much to promote sanitary improve- 
ment and protect the people from disease. But sucha 
law as the above would be an outrageous injustice to 
the dealers in proprietary medicines, to druggists and 
chemists, and to the people generally. It would put 
extraordinary and arbitrary power in the hands of at- 
tachés of the board of health. In too many cases these 
are merely political heelers, as ignorant of medicine 
and chemistry as a South Sea islander is of the integral 
exleulus. To allow such men ‘to cause an examina- 
tion and analysis to be made’ of any drug or medicine 
would be simply to permit unprincipled persons to 
levy blackmail upon any owner or dealer in a proprie- 
tary medicine, if so disposed. A more vicious measure 
could hardly be devised.” 

These objections seem to be grounded on the as- 
sumption that the State board of health is now and 
always must be an unworthy body, influenced by 
ignorant *‘‘ political heelers.” If this is true, it is 
singular that the board should have accomplished 
so much, or any thing whatever, ‘to promote sani- 
tary improvement and protect the people against 
disease.” But if the objection is well founded, the 
obvious resource is to improve the board and its 
‘attachés.”” The purpose of the bill, in our judg- 
ment, is laudable. The people waste millions of 
dollars on harmful or inefficacious nostrums, and 
there is no more reason why they should not be 
protected against them than against poisons or in- 
jurious substitutes for butter or impure or adulte- 
rated milk. Immense fortunes have been heaped 
up in the vending of these patent medicines, most 
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of which, we dare say, are not positively injurious, 
but some of which are harmful, and many of which 
are of no medicinal virtue. The bill, it will be ob- 
served, is directed only against such articles as are 
‘*dangerous,” and we think this is sufficiently 
liberal. It leaves a wide margin of opportunity to 
humbug the publie by quack concoctions which are 
not dangerous, and at the same time are not bene- 
ficial. We can imagine that such a bill might di- 
minish advertising in newspapers, and the publica- 
tion of these horrible portraits of men and women 
who certify that they have been cured by some of 
these pestilent preparations. It seems as easy to 
procure such certificates as it is to obtain a pianist’s 
or a prima donna’s certificate to the superiority of 
any or all pianos. 

The other bill provides that no person shall here- 
after be incarcerated in any institution of this State 
on the ground of his or her insanity, except upon 
the verdict of a sheriff's jury, duly impanelled, and 
upon a service of a notice of the trial, personally 
served on the accused at least six days before such 
trial. It shall be the duty of every magistrate to 
whom application is made for the incarceration of 
any person for insanity at once to notify the sheriff 
and cause him to impanel a jury of twelve persons 
to try and determine the sanity of the accused. A 
violation of the act is made a felony, punishable by 
a fine of not over $5,000 or one year’s imprisonment. 
Hereupon the Buffalo Express observes: 

“The question of insanity is not a proper one fora 
jury. It should not be determined by popular caprice 
or prejudice. The present law provides that a person 
may be adjudged insane on the certificate of two medi- 
eal experts which is approved by the county judge. 
This should be a sufficient safeguard against the in- 
carceration in mad-houses of sane persons. If the 
asylum officials are what they should be, there is no 
need for the precautions laid down in the Quigley bill. 
If asylum attendants are not proper persons, the rem- 
edy is to change them, not to change the law regarding 
commitments. Many families which have insane 
members are desirous of having them put under treat- 
ment without unnecessary publicity. This the Quigley 
bill would render impossible. Under it there must be 
all the notoriety of a public trial.” 

Our law is singularly inconsistent in the matter of 
the custody of a lunatic’s person and of his property. 
It will not allow the divesting him of the control of 
his estate, no matter how trifling in value, without 
the verdict of a jury adjudging him incapable of 
managing it. But he may be imprisoned in a luna- 
tic asylum on the certificate of two individuals, pro- 
vided they are physicians and their report is con- 
firmed by the perfunctory certificate of a county 
judge, without publicity and without prescribed 
formalities. In the case of an estate of a hundred 
dollars it takes twelve men to adjudge the incapac- 
ity, on a public trial. In the case of its owner, he 
may be shut up in prison on the private certificate 
of three men, only one of whom acts under the 
sanction of an oath, and two of whom are generally 
‘¢friends of the family.” .The Hzpress says the 
‘families deprecate ‘‘unnecessary publicity.” 
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That is true, and it is a very dangerous element in | yer. It did not start out on any such theory, for 


the problem. No doubt a great many sane wives | the theory of pleading is only a small part of the 
are shut up by designing husbands who are tired of | code. This assumption is one of the hoary slanders 
them, and a great many troublesome and crotchetty | invented by the old enemies of the code to bring it 
people are got out of the way by relatives who find | into disrepute, and is as much without warrant as 
their interests or convenience promoted by their | the assumption that Darwin teaches that men are 


confinement. We do not just now see why an al- 
leged lunatic should be imprisoned, except upon 


necessarily descended from monkeys, and have 
had their tails gradually rubbed off. 


Third, that 


the verdict of his peers (sane peers, of course) any | there is any virtue, under the code, in spending 
more readily than an alleged thief or burglar. It | much time over the old books of pleading, or in 
was found expedient to abolish private insane asy- | striving to become ‘‘an accomplished pleader.” 
lums on account of their abuses, and we have long | You might as well talk about studying to become 
believec that it is dangerous to allow imprisonment | an accomplished truth-teller. All there is of the 





of alleged lunatics on certificate. It would seem not 
unreasonable that a man should not be shut up asa lu- 


code theory of pleading is to tell the truth — state 


the facts — and tell it concisely. Certainly a study 


natic unless it can be made to appear to the satisfac- | of the old theory and forms does not conduce to truth 


tion of at least twelve of his neighbors to be necessary 
or advisable. If this should meet the eyes of Mr. | 
Goodwin Brown, one of the State commissioners of | 
lunacy, we should like to hear his views of the pres- 
ent and of the proposed method, and they would 
appeal to our readers with the authority of an ex- 
perienced and thoughtful expert. Let us have 
light. 


Once in a while there comes to us an echo from 
the past, a voice from the tombs lamenting the de- 
cease of the old practice which received its death- 
blow from the New York Code of Procedure. Such 
an one reaches us now, from the Hon. Isaac Atwater, 
ex-associate justice of the Supreme Court of Minne- 
sota, in the March number of the Yu/e Law Journal, 
We make the following extract: 

“ The science of pleading is one of the noblest studies 
which can engage the attention of the mind, even con- 
sidered in the abstract, and without reference to its 
practical application, and as a mental discipline is per- 
haps not inferior to mathematics. It is to be feared 
that the New York code (after which many of those 
in other States have patterned) does not tend to make 
skillful and accomplished pleaders. A system which 
starts out on the theory that pleading can be so sim- 
plified that every man can be his own lawyer, must 
certainly fail of attaining that end. And it required 
but a few years’ practice under the code to demonstrate 
the great advantage enjoyed by those who had mastered 
the science of pleading, as taught by Chitty, Gould, 
and others of that rank in the profession. 1] know not 
to what extent these authorities are used as text-books 
at the present day, but am sure their careful study 
cannot fail to be of great benefit to one who would be- 
come an accomplished pleader, even under the loose 
system which has tov largely obtained under the code.” 

There are several assumptions here which we be- 
lieve to be ill-founded, First, that the study of 
mathematics is a useful mental discipline for a law 
yer, On the contrary, we have rarely known a good 
lawyer who was a good mathematician. Geometry 
is a useful study for a lawyer, not because it is 
mathematics, but because it is logic. But it 1s a note- 
worthy fact that great mathematicians have rarely 
been distinguished for any thing else. Mathematics 
generally unfit a man for any thing practical. One 
might as well say that chess-playing is useful in the 
study of warfare. Second, that it was the intention 


nor conciseness, but rather to deception and long- 
windedness, Fourth, that the code theory of plead- 
ing is *‘ loose.” It is the old theory that is ‘‘ loose,” 


for under it a man might tell every thing but the 


truth, and the most ‘‘ accomplished pleader ” was 
he who most skillfully deceived his adversary, up 
to the moment of trial, as to the true character of 
the cause of action or the defense. It is time, now 
that code pleading has been an established fact for 
forty years, that lawyers should free their minds 
from this traditional cant, and cease to bob their 
heads before the fallen idol of common-law pleading. 
Charles O’Conor was one of the most ‘* accomplished 
pleaders * in this country, and by no means friendly 
to the code, but so long ago as 1846 he publicly de- 
clared that it was not advisable to ‘cling any longer 
to the “science of pleading.” 


A bill is pending in the Legislature of this State, 
recommended by the commission on uniform legis- 
lation as the result of the conference of the com- 
missions of the States which have appointed such 
bodies, providing that non-ceremonial marriages 
hereafter contracted shall be evidenced by the filing 
of a certificate signed by the parties and at least one 
witness, and that the validity of such unions shall 
date only from the filing of such certificate. This 
scheme is opposed to the view which this journal 
has hitherto taken of this subject. We have be- 
lieved, and still believe, that the dangers of common- 
law marriage have been greatly exaggerated, and 
that the wrong which that system has prevented 
largely exceeds the wrong which it has created. 
One never hears of the former, but always of the 
latter. The latter is generally attributed solely to 
women, or “adventuresses,” as the opponents of 
common-law marriages are in the habit of calling 
them. Naturally we never hear of the adventurers 
who are prevented from deceiving innocent women 
by the existence of this form of marriage. We have 
believed in throwing no or very few obstacles in the 
way of marriage. But it is evident that if any thing 
is to be accomplished in the way of an uniform system 
of marriage and divorce, it must be the result of 
compromise, The States which now recognize non- 
ceremonial or common-law marriage must yicld 
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we believe, according to Mr. Snyder, who is good 
authority on these points. These fifteen cannot 
reasonably expect to have their way against nearly 
twice that number. The other States reasonably 
think they are conceding enough in relinquishing 
their own preference for a ceremonial marriage. 
We do not know what prospect of success there is 
for the bill in question, but it isa good opportunity 
to test public opinion on the subject. Unless our 
people are willing to concede this point, and also to 
concede a few more causes for absolute divorce, it 
is hopeless and useless to protract this effort at uni- 
formity. New York, we must admit, is liable to be 
thought a little inconsistent in her present law, for 
while she is the strictest of the States, except South 
Carolina, in respect to divorce, she is the loosest in 
regard to marriage. Mr. Austin Abbott has pro- 
posed the following substitute for the bill of the 
conference ; 

“Neither party toa marriage hereafter contracted 
or entered into within this State without solemniza- 
tion by a minister or magistrate, or some person au- 
thorized by statute to solemnize marriages, shall claim 
or be entitled to or allowed any right of property, 
succession or administration, by virtue of such mar- 
riage, nor any alimony or counsel fee in or consequent 
upon proceedings involving such marriage, unless some 
note or memorandum of such marriage bein writing 
und subscribed by the party to such marriage to be 
charged, or whose estate is sought to be charged or af- 
fected thereby. 

** Nothing herein contained shall affect any marriage 
entered into between members of the sect Known as 
Quakers, and solemnized according to the rites and 
ceremonies of that sect; nor in any case whatever 
affect any right or obligation of support arising out of 
the marital relation, nor the legitimacy or rights, duties 
or custody of children, nor the application of the law 
as to bigamy, nor the claims of one in good faith con- 
tracting a marriage otherwise duly solemnized by a 
person not authorized thereto by law.”’ 

We doubt the expediency of this measure. If it 
should prevail it would necessitate an adhesion by 
the conference, which is hopeless. In principle we 
do not think it advisable to recognize two kinds of 
marriage, one good as to every thing but property, 
and the other valid in all things. This proposition 
was made in the conference, but rejected. 


a 
NOTES OF CASES. 


N City of Buffulo v. Schleifer, Buffalo Superior 
Court, General Term, February, 1893, a munici- 

pal charter authorized its common council to license 
and regulate hawkers, peddlers, etc., and to regu- 
late the sale of meats, fish and vegetables. //eld, 
that an ordinance prohibiting the peddling of fruit, 
garden or farm products in the public streets be- 
tween five o’clock in the morning and one o'clock 
in the afternoon was valid. The court, by Titus, C. 
J., said: ‘We cannot agree with the counsel for 
the defendant that the ordinance is prohibitory or 
in restraint of trade and void. It is clearly within 
the power conferred upon the common council by 
the charter, and such provisions have been held not 
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to be in restraint of trade. Cityor Brooklyn v. Cleves, 
Hill & Denio Supp. 231; City of Brooklyn v. Breslin, 
57 N. Y. 593. In Village of Buffalo v. Webster, 10 
Wend. 100, it was held that an ordinance which 
enacted that it should not be lawful for any person 
within the limits of a corporation, during certain 
months, to hawk about or sell by retail any kind of 
fish, beef, pork, lamb or mutton, except at the pub- 
lic markets or within certain limits around the same, 
was a valid ordinance; that a by-law for the regu- 
lation of trade and imposing particular restraints as 
to time and place was good and not in restraint of 
trade, but a regulation of that right. We think the 
ordinance is within the power conferred upon the 
common council by the Legislature and fairly de- 
ducible from the language used, to license and regu- 
late peddlers. It does not seem, in view of the cir- 
cumstances of this case, that it is unreasonable or 
open to the criticism of the learned counsel in his 
brief. It does not follow that because the council 
may fix a time within which certain things are not 
to be done, it may prohibit them altogether. The 
city has established, at large expense, markets 
where the people may conveniently be provided 
with every thing necessary for family use, and where 
hucksters and peddlers may vend their wares. It 
has established a system of food and meat inspection 
and prescribed ordinances against the sale of un- 
healthy or diseased meats and vegetables for the 
health, comfort and convenience of the citizen. Its 
officers and employees are there to see that only 
fresh vegetables and healthy meats are sold, and it 
would seem not unreasonable that during market 
hours persons should be permitted to sell only at 
such places as the city has or may designate. It is 
a safe and reasonable police regulation, intended to 
promote the health and well being of all. The 
street is a public highway, intended for and devoted 
to the transport of goods and passengers from place 
to place, and not a public mart where goods may 
be exposed for sale without regulation or restriction 
by the public authorities; and when they have in the 
language of one of the cases above cited only im- 
posed a restraint as to time and place in which 
hucksters and peddlers may ply their vocation, it 
does seem to us to be neither unreasonable nor in 
restraint of trade or in violation of any right or 
privilege which the citizen has in the public high- 
way.” 

The recent English action of American Concen- 
trated Must Co. v. Hendry was for damages for il- 
legal distress brought against a landlord and his 
broker. The plaintiffs were under-lessees of a part 
of premises which had been demised by the land- 
lord to lessees. The part which had been sub- 
demised to the plaintiffs consisted of a warchouse 
and acourtyard; other buildings and land had been 
retained by the immediate lessees. The rent due 
from the immediate lessees to the landlord being in 
arrear, the landlord sent his broker to distrain upon 
the demised premises. The broker entered that 
part of the premises which had been retained by the 
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immediate lessees and obtained access to the plain- 
tiffs’ courtyard by breaking open a door, the prop- 
erty of the immediate lessees and not of the plain- 
tiffs, the ordinary entrance to this courtyard being 
through an outer door, which opened on to a public 
lane. Having thus reached the courtyard he broke 
open the main door of the plaintiffs’ warehouse and 
distrained upon the plaintiffs’ goods. The plaintiffs 
alleged that the breaking open of this door made 
the distress illegal, and claimed damages in respect 
thereof. Bowen, L. J., observed: ‘* The doctrine 
of the inviolability of the outer door of a house and 
its precincts has long been established by English 
law. The principle is one which carries us back in 
imagination to wilder times, when the outer door 
of a house or the outer gates and inclosures of land 
were a necessary protection, not merely against 
fraud, but violence. The proposition ‘that a man’s 
house is his castle,’ which was crystallized into a 
maxim by Lord Coke (Semayne’s Case, 5 Co. R. 91), 
dates back to days far earlier still, when it was re- 
cognized as a limitation imposed by law on all pro- 
cess except that which was pursued at the suit of 
the king and in his name. A landlord's right to 
distrain for arrears of rent is itself only a survival 
of one among a multitude of distraints which, both 
in England and other countries, belonged to a primi- 
tive period, when legal procedure still retained some 
of the forms of a semi-barbarous system of reprisals, 
of which instances abound in the early English and 
Irish law. Like all creditors and all aggrieved per- 
sons who respected the king’s peace, the sheriff in 
a civil suit or the landlord in pursuit of his private 
remedy for rent and services were both of them 
held at bay by a bolted door and a barred gate. To 
break open either was to deprive the owner of pro- 
tection against the outer world for his family, his 
goods, and furniture, and his cattle. The law, said 
the court in Semayne’s Case, ‘ abhors the destruction 
or breaking of any house.’ The landlord, like the 
sheriff, in a civil suit, could only therefore enter by 
an open door or open window — per ostia et fenestras. 
The form of plea which he pleaded in his defense, 
if sued for trespass, was that he had found the house 
open — troua le meason ouvert. 1 Rolle, 671: Brooke's 
Abridgment, ‘‘ Trespass,” 226. It is possible that 
in earlier times, the principle of the sanctity of the 
house was carried further still. In the Year-Book 
34 Edw. I, A. D. 1306 (ed. 1879, p. 216), it was 
suggested in argument at the bar, that no distress by 
the law of England could be levied inside a house 
at all except for the king’s debt. A horse had been 
distrained at the door of a house with two of its 
feet inside and two out, and it was argued on this 
ground that the distress was illegal, but the counsel 
for the owner of the horse was afraid to stand on 
that point. This immunity of the outer door ex- 
tended not merely to dwelling-houses but to all de- 
tached buildings and inclosures. ‘ At common law,’ 
says the learned editor of the edition of ‘Gilbert on 
Distress’ of 1823, ‘ the lessor could not enter a house 
to distrain if the door was not open, nor even a 





farm, nor throw down any gate or inclosure to get 
at a distress’; and in an old case, though it was 
held that a sheriff, for purposes of execution, might 
break a barn which was in a field, as distinct from 
a barn which was parcel of a house, the court agreed 
that if the barn had been adjoining to a parcel of 
the house, it could not lawfully have been broken. 
Penton v. Browne, 1 Siderfin, 186. The law so laid 
down as to the sheriff's rights with regard toa de- 
tached outhouse in a field appears to me to be a de- 
parture from olderlaw. The view however, whether 
right or wrong, was at all events considered in Brown 
v. Glenn, 16 Q. B. 254, not to be applicable to a 
landlord’s distress. I should (with submission) 
have myself supposed that the sheriff in a civil suit 
had no more right to break open a detached inclos- 
ure than a landlord’s bailiff. In Brown v. Glenn, a 
locked stable door was broken opén. The stable 
was not within the curtilage of the dwelling-house, 
but, nevertheless, the court held that the fact of the 
stable door being locked, of itself rendered the dis- 
tress unlawful. In so doing they followed a far 
older decision of Lord Hardwicke, at the Summer 
Assizes at Exeter in 1735, in which he held that a 
padlock put upon a barn door could not be opened 
by force to take the corn by way of distress. Viner's 
Abridgment, ‘ Distress’ (E. 2), 6, and also Poole v. 
Longueville, 2 Wms. Saund, 659. It is a misconcep- 
tion to suppose that an outhouse within the curti- 
lage enjoys less immunity than a disconnected out- 
house. Penton v. Browne shows exactly the reverse, 
and in Ryan v. Shilcock, 7 Exch. 72, it seems conceded 
that the landlord may not break open the outer 
door of any building whatever. The language of 
Lord Coke is general, to the effect that the landlord 
may not open gates nor break down inclosures. It 
was indeed contended before me that the law was 
only that the landlord might not break a door to 
enter on the demised premises, but that once law- 
fully in then he might break doors. The doctrine 
of the law however is far stricter. Lee v. Gansel, 1 
Cowp. 1, only shows that an officer in the execution 
of mesne process who has gained peaceable entry 
through an outer door may break open the inner 
door of alodger. That case does not impugn the 
ancient law—that the outer door of a building may 
not be broken open, either by a landlord or sheriff, 
except at the suit of the king. Finally, it was 
urged on behalf of the defendants that the broken 
door of the warehouse was not its outer door within 
the meaning of the rule. It was not, it is true, the 
outer gate of the courtyard, which opened upon the 
lane. But the fact that it was not one of the outer 
inclosures of the whole premises demised is nothing 
if it was the outer door of the building. It pro- 
tected what was inside the building from persons 
who were in, or might have access to, the courtyard. 
As to this point, the story speaks for itself. It was 
through this door, and this door only, that the bro- 
ker entered the warehouse from outside. The 
plaintiffs therefore were entitled to succeed, and to 
recover damages from the defendants.” 
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CONFLICT OF LAWS— ASSIGNMENTS IN IN- 
SOLVENCY—PREFERENCES. 
UNITED STATES SUPREME COURT, FEBRUARY 6, 1893. 
BARNETT V. KINNEY.* 

The insolvency laws of Idaho forbidding preferences in favor 
of any creditor refer only to domestic insolvents, and an 
assignment for the benefit of creditors with preferences 
madein Utah, invalid there, is good in Idaho in respect 
to certain personal property there situated, as against the 
claims of a citizen of Minnesota. 


DM et see from the Supreme Court of the Territory 
of Idaho. Replevin in the District Court of Altu- 
ras county, Idaho Territory, by Josiah Barnett, as- 
signee in bankruptcy of M. H. Lipman, against Patrick 
H. Kinney, sheriff. Judgment was given for plaintiff, 
but this was reversed by the Territorial Supreme Court. 
25 Pac. Rep. 922. Plaintiff appeals. 

This was an action of replevin commenced in the 
District Court of Alturas county, Territory of Idaho, 
on December 12, 1887, by Josiah Barnett, against P. H. 
Kinney, to recover the possession of certain goods and 
chattels mentioned in the complaint, and for damages 
aud costs. The case was submitted to the court for 
trial, a jury having been expressly waived, upon an 
agreed statement of facts, and the court made its find- 
ings of fact as follows: That on November 23, 1887, M. 
H. Lipman was acitizen of the United States and of 
the Territory of Utah, residing and doing business at 
Salt Lake City, and was possessed and the owner of 
real and personal property in Utah, and of certain per- 
sonal property at Hailey, in Alturas county, Idaho, and 
that he was indebted to divers persons (none of whom 
were then, or at the time of trial, citizens, residents 
and ivbabitants of Idaho), and was insolvent, and on 
that day duly made, executed and delivered to Bar- 
nett, as his assignee, a deed of assignment in writing, 
which was accepted by Barnett, who assumed the exe- 
cution thereof; that by the assignment Lipman sold, 
transferred, assigned and delivered to Barnett all his 
property, real and personal, wherever found, in trust, 
to take possession and convert the same into cash and 
pay the necessary expenses, and then his creditors, ac- 
cording to certain classes named in the assignment, pref- 
erences being made thereby in favor of certain creditors 
as against others, all being designated by classes; 
that on November 25, 1887, Barnett, as assignee, took 
actual possession of the personal property situated in 
Idaho, and on November 26th, and before the property 
was taken by Kinney, filed the assigument for record 
in the proper office in Alturas county; and that Kin- 
ney had actual knowledge and notice in the premises. 
It was further found that the assigument * was and is 
valid by the laws of the Territory of Utah;” that Lip- 
man was indebted to the St. Paul Knitting Works, a 
corporation organized and existing under the laws of the 
State of Minnesota, the liability having been incurred 
by him as acitizen, resident aud inhabitant of Utah, 
and in the transaction of his business there; that on 
November 26, 1887, and while Barnett was in actual 
possession, Kinney, who was sheriff of Alturas county, 
undera writ of attachment in favor of that corpora- 
tion and against Lipman, took possession of the prop- 
erty; and that thereupon this act of replevin was com- 
menced and the possession of the property delivered to 
Barnett, who had sold the same and retained the pro- 
ceeds subject to the final disposition of the action. It 
was further found that prior to the taking of the prop- 
erty from Barnett by Kinney under the writ of attach- 
ment, and after the assignment had been recorded, 
Kinney, us sheriff, had taken it from Barnett’s posses- 
sion, under a writ of attachment issued at the suit of 
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a firm located in Nebraska against Lipman, and it had 
been retaken from Kinney inan action of claim and 
delivery brought by Barnett against him, which ac- 
tion was still pending. It was also found that the 
goods had been shipped from Lipman's store in Utah 
in September, 1887, to Alturas county; and that Lip- 
man, from September, 1887, up to the time of making 
the assignment, had been doing business in Idaho in 
the running of a branch store at Hailey, in Alturas 
county; and that at thetime of bringing this action 
defendant was wrongfully detaining the property from 
the possession of plaintiff. 

The court found as conclusions of law that the as- 
signment, acopy of which was annexed to the finding 
of facts, was a good and valid instrument, and con- 
veyed title to the property in question; and that the 
plaintiff, at the time of bringing the action and the 
trial, was entitled to the possession of the property, 
and to judgment therefor, and for nominal damages 
and costs. Judgmeut having been entered, an appeal 
Was prosecuted to the Supreme Court of the Territory, 
by which it was reversed, and the cause remanded to 
the District Court, with instructions to enter judgment 
for the defendant. The record shows that the case had 
been tried in the District Court before the then chief 
justice of the Territory, and that a change had taken 
place in that office when the hearing was had on ap- 
peal. Of the three members composing the Supreme 
Court, one was for reversal and another for affirmance, 
while the chief justice had been of counsel between 
the sume parties in a case in the same District Court, 
but “with a different attaching creditor;”’ and he 
stated that he had not participated in the discussion of 
the case, but his associates having reached opposite 
conclusions, the disagreeable duty rested upon him 
‘of breaking the deadlock,”’ which he did by concur- 
ringin the opinion forreversal. The majority opinion 
is to be found in 25 Pacific Reporter, 922, and the dis- 
sent in 24 Pacific Reporter, 624. The case was brought 
by appeal to this court. 


W. H. H. Miller and C. S. Varian, for appellant. 


William Stone Abert and John W. Warner, for ap- 
pellee. 


FULLER, C. J. The Supreme Court of the Territory 
held that a non-resident could not make an assign- 
ment, with preferences, of personal property situated 
in Idaho, that would be valid as against a non-resident 
attaching creditor, the latter being entitled to the 
same right as a citizen of Idaho; that the recognition 
by one State of the laws of another State governing the 
transfer of property rested on the principle of comity, 
which always yielded when the policy of the State 
where the property was located had prescribed a dif- 
ferent rule of transfer from that of the domicile of the 
owner; that this assignment was contrary to the stat- 
utes and the settled policy of Idaho, in that it provided 
for preferences; that the fact that the assignee had 
taken and was in possession of the property could not 
affect the result; and that the distinction between a 
voluntary and an involuntary assigument was entitled 
to no consideration. 

Undoubtedly there issome conflict of authority on 
the question as to how far the transfer of personal 
property by assignment or sale, lawfully made in the 
country of the domicile of the owner, will be held to 
be valid in the courts of another country, where the 
property is situated and a different local rule pre- 
vails. 

We had occasion to consider this subject somewhat 
in Cole v. Cunningham, 133 U. S. 107, 129, and it was 
there said: ‘‘Great contrariety of State decision ex- 
ists upon this general topic, and it may be fairly stated 
that, as between citizens of the State of the forum and 
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the assignee appointed under the laws of another State, 
the claim of the former will be held superior to that of 
the latter by the courts of the former; while as be- 
tween the assignee and citizens of his own State and 
the State of the debtor, the laws of such State will or- 
dinarily be applied in the State of the litigation, unless 
forbidden by or inconsistent with the laws or policy of 
the latter. Again, although in some of the States the 
fact that the assignee claims under a decree of a court 
or by virtue of the law of the State of the domicile of 
the debtor and the attaching creditor, and not undera 
conveyance by the insolvent, is regarded as immate- 
rial, yet in most the distinction between involuntary 
transfers of property, such as work by operation of 
law, as foreign bankrupt and insolvent laws, and a vol- 
untary conveyance is recognized. The reason for the 
distinction is that a voluntary transfer, if valid where 
made, ought generally to be valid everywhere, being 
the exercise of the personal right of the owner to dis- 
pose of his own, while an assignment by operation of 
law has no legal operation out of the State in which the 
law was passed. This isa reason which applies to citi- 
zens of the actual situs of the property when that is 
elsewhere than at the domicile of the insolvent, and 
the controversy has chiefly been as to whether prop- 
erty so situated can pass even by a voluntary convey- 
ance.” 

We have here a voluntary transfer of his property by 
a citizen of Utah for the payment of his debts, with 
preferences, which transfer was valid in Utah, where 
made, and was consummated by the delivery of the 
property in Idaho, where it was situated, and then 
taken on an attachment in favor of a creditor not a 
resident or citizen of Idaho. Was there any thing in 
the statutes or established policy of Idaho invalidating 
such transfer? 


Title 12 of part 3 of the Revised Statutes of the Terri- 


tory of Idaho, entitled 


vided in this title, is legal or binding on creditors; ” 
that creditors should share proruta, “‘ without priority 
or preference whatever; for the discharge of the in- 
solvent debtor upon compliance with the provisions of 
the title, by application for such discharge by petition 
to the District Court of the county in which he had 
resided for six months next preceding, with schedule 
and inventory annexed, giving a true statement of 
debts and liabilities, and a description of all the insolv- 
ent’s estate, including his homestead, if any,and all 
property exempt by law from execution. The act ap- 
plied to corporations and partnerships, and declared 
that if the partners resided in different counties, that 
court in which the petition was first filed should re- 
tain jurisdiction over the case. Nothing is clearer 
from its various provisions than that the statute had 
reference ouly to domestic insolvents. As pointed out 
by Judge Berry in his dissenting opinion, the first sec- 
tion of the fifty-eight upon this subject, in providing 
that “‘every insolvent debtor may, upon compliance 
with the provisions of this title, be discharged from 
his debts and liabilities,’’ demonstrates this. The Leg- 
islature of Idaho certainly did not attempt to dis- 
charge citizens of other jurisdictions from their liabili- 
ties, nor intend that personal property in Idaho, be- 
longing to citizens of other States or Territories, could 
not be applied to the payment of their debts unless 
they acquired a six months’ residence in some county 
of Idaho, and went through its insolvency court. 

The instrument in controversy did not purport tobe 
executed under any statute, but was an ordinary com- 
mon-law assignment, with preferences, and as such 
was not in itselfillegal. Jewell v. Knight, 123 U. S. 
426, 434. And it was foundasa fact that it was valid 
under the laws of Utah. While the statute of Idaho 
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prescribed pro rata distribution, without preference, 
in assignments under the statute, it did not otherwise 
deal with the disposition of his property by a debtor, 
nor prohibit preferences between non-resident debtors 
and creditors through an assigument valid by the laws 
of the debtor’s domicile. 

No just rule required the court of Idaho, at the in- 
stance of a citizen of another State, to adjudge a trans- 
fer, valid at common law and by the law of the place 
where it was made, to be invalid, because preferring 
creditors elsewhere, and therefore in contravention of 
the Idaho statute and the public policy therein indi- 
cated in respect of its own citizens, proceeding there- 
under. The law of the situs was not incompatible with 
the law of the domicile. 

In Halstead v. Straus, 32 Fed. Rep. 279, which was 
an action in New Jersey, involving an attachment 
there by a New York creditor as against the voluntary 
assignee of a New York firm, the property in dis- 
pute being an indebtedness of one Straus, a resident of 
New Jersey, to the firm, Mr. Justice Bradley re- 
marked: “Itistrue that the statute of New Jersey 
declares that assignments in trust for the benefit of 
creditors shall be for their equal benefit, in proportion 
to their several demands, and that all preferences 
shall be deemed fraudulent and void; but this law ap- 
plies only to New Jersey assignments, and not to those 
made in other States, which affect property or cred- 
itors in New Jersey. It has been distinctly held by the 
courts of New Jersey that a voluntary assignment 
made by anon-resident debtor, which is valid by the 
law of the place where made, cannot be impeached in 
New Jersey, with regard to property situated there, by 
non-resident debtors. Bentley v. Whittemore, 19 N. 
J. Eq. 462; Moore v. Bonnell, 51 N. J. Law, 90. The 
execution of foreign assignments in New Jersey will 
be enforced by its courts asa matter of comity, except 
when it would injure its own citizens; then it will not. 
If Deering, Milliken & Co. were a New Jersey firm, 
they could successfully resist the execution of the as- 
signment in this case. But they are not; they area 
New York firm. New York is their business residence 
and domicile. The mere fact that one of the partners 
resides in New Jersey cannot alter the case. The New 
Jersey courts, in carrying out the policy of its statute 
for the protection of its citizens, by refusing to carry 
into effect a valid foreign assignment, will be governed 
by reasonable rules of general jurisprudence; and it 
seems to me that to refuse validity to the assignment 
in the present case would be unreasonable and un- 
called for.”’ 

In May v. Bank, 122 II. 551, the Supreme Court of 
Illinois held that the provision in the statute of that 
State prohibiting all prefcrences in assignments by 
debtors applied only to those made in the State, and 
not tothose made in other States; that the statute 
concerned only domestic assignments and domestic 
creditors; and the court, in reference to the conten- 
tion that if not against the terms, the assignment was 
against the policy of the statute, said: ‘‘An assign- 
ment giving preferences, though made without the 
State, might, as against creditors residing in this State, 
with some reason, be claimed to be invalid, as being 
against the policy of the statute in respect of domestic 
creditors; that it was the policy of the law that there 
should be an equal distribution in respect to them. 
But as the statute has no application to assignments 
made without the State, we cannot see that there is 
any policy of the law which can be said to exist with 
respect to such assignments, or with respect to foreign 
creditors, and why non-residents are not left free to 
execute voluntary assignments, with or without prefs 
erences, among foreign creditors, as they may see fit, 
so long as domestic creditors are not affected thereby, 
without objection lying to such assignments that they 
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are against the policy of our law. The statute was not 
made for the regulation of foreign assignments, or for 
the distribution, under such assignments, of a debtor's 
property among foreign creditors.’ 

In Frank v. Bobbitt, 155 Mass. 112, a voluntary as- 
sigument made in North Carolina, and valid there, 
was held valid und enforced in Massachusetts, as 
against a subsequent attaching creditor of the as- 
signors, resident in still another State, and not a party 
to the assignment. The Supreme Judicial Court ob- 
served that the assignment was a voluntary, and nota 
statutory, one; that the attaching creditors were not 
resident in Massachusetts; that at common law in that 
State an assignment for the benefit of creditors which 
created preferences was not void forthat reason; and 
that there was no statute which rendered invalid such 
an assigument when made by parties living in another 
State, and affecting property in Massachusetts; citing 
Train v. Kendall, 137 Mass. 366. 

Referring to the general rule that a contract, valid 
by the law of the place where made, would be regarded 
as valid elsewhere, and stating that “it is mot neces- 
sary to inquire whether the rule rests on the comity 
which prevails between different States and countries, 
or is a recoguition of the general right which every one 
has to dispose of his property or to contract concerning 
it as he chovses,”’ the court said that the only qualifica- 
tion annexed to voluntary assigaments made by debtors 
living in another State had been * that this court would 
not sustain them if to do so would be prejudicial tothe 
interests of our own citizens or opposed to public pol- 
icy;’’ and added: “As to the claim of the plaintiffs 
that they should stand as well as if they were citizens 
of this State, it may be suid, in the first place, that the 
qualification attached to foreign assignments is in fa- 
vor of our own citizeus as such, and in the next place, 
that the assigument being valid by the law of the place 
where it was made, and not adverse to the interests of 
our citizeus, nor opposed to public policy, no cause ap- 
pears for pronouncing it invalid.’?’ And see, among 
numerous cases to the same effect, Butler v. Wendell, 
57 Mich. 62; Receiver v. First Nat. Bank, 34 N. J. Eq. 
450; Egbert v. Baker, 58 Conn. 319; Chafee v. Bank, 
Ti Me. 514; Ockerman v. Cross, 54 N. Y. 29; Weider v. 
Maddox, 66 Tex. 372; Thurston v. Rosenfield, 42 Mo. 
474. 

We do regard our decision in Green v. Van Bus- 
kirk, 5 Wall. 307; 7 id. 139, as to the contrary. That 
case wus fully considered in Cole v. Cunningham, 
supra, and need not be re-examined. The controversy 
was between two creditors of the owner of personalty 
in Illinois, one of them having obtained judgment in 
asuitin which the property attached, and the other 
claiming under a chattel mortgage. By the Illinois 
statute such a mortgage was void as against third per- 
sons, unless acknowledged and recorded as provided, 
or unless the property was delivered to and remained 
with the mortgagee; and the mortgage in that case 
was not so acknowledged and recorded, nor had pos- 
session been taken. All parties were citizens of New 
York, but that fact was not considered sufficient to 
overcome the distinctively politic and coercive law of 
Illinois. 

In our judgment the Idaho statute was inapplicable, 
and the assignment was in contravention of no settled 
policy of that Territory. It was valid at common law, 
and valid in Utah, and the assignee having taken pos- 
session before the attachment issued, the District 
Court was right in the conclusions of law at which it 
arrived. 

The judgment is reversed, and the cause remanded 
to the Supreme Court of the State of Idaho for fur- 
ther proceedings not inconsistent with this opin- 
ton. 

Judgment reversed. 


CRIMINAL LAW—MURDER—DURESS OF 
THIRD PERSON. 


ALABAMA SUPREME COURT, JAN. 26, 1893. 


ARP V. STATE. 

Ona trial for murder, after defendant testified that two men 
threatened to take his life unless he killed deceased, the 
court refused to instruct the jury that if defendant killed 
deceased “ under threats of immediate impending peril to 
his own life, such as to take away the free agency of de- 
fendant, then he is not guilty.’’ Held, that the refusal 
to so charge was proper, because, aside from the com- 
mon-law rule that taking the life of an innocent 
person cannot be justified on a plea of compulsion, the 
charge ignored the evidence in the case that defendant, 
after being informed by the men that he must kill de- 
ceased, went with them some distance to deceased's 
house without seeking to escape. 





R. B. Smyer, for appellant. 
William L. Martin, attorney-general, for the State. 


COLEMAN, J. At the July term, 1892, of the Circuit 
Court the defendant was convicted of murder in the 
first degree, and sentenced to suffer death. The de- 
fendant moved to quash the venire summoned—First, 
because some of the jurors summoned on the special ve- 
nire had served as regular jurors during the preceding 
week; second, because William Jackson, who was 
summoned as a reguiar juror for the week, had not 
been aresident of the State or county for the preced- 
ing twelve months; third, because one C. H. McCul- 
logh, whose name appears on the venire, served as a 
regular juror at the January term, 1892. These several 
motions were properly overruled. Crim. Code, § 4301; 
Fields v. State, 52 Ala. 351; Gibson v. State, 89 id. 126. 
The objections to the impanelling of the jury were as 
follows: First, that one of the jurors drawn failed to 
answer, it appearing that said juror was at that time 
serving as a jurorin another case, and was out consid- 
ering that case; the second objection is the same as 
the first; third, that one of the jurors drawn had not 
been a resident of the State or county for the past pre- 
ceding twelve months, and was excused for cause; 
fourth, that oneof the persons whose name was drawn, 
who had been summoned to serve as a juror, failed to 
answer when called; fifth, that one of the persons 
summoned as a juror was over the age of seventy, who 
was challenged by the State for cause; sixth, that one 
of the persons summoned, on his examination as to his 
competency, stated that he had heard a part of the evi- 
dence at a preliminary examination of the defendant, 
and from that evidence had formed an opinion as to the 
guiltor innocence of the defendant, but that, in his 
judgment, said opinion would not bias his verdict. 
Upon this statement the court pronounced the person 
competent to serve as a juror. 

Each of these objections have been adjudicated by 
this court, and declared to be without merit. See the 
following authorities: On the first proposition, John- 
ston v. State, 10 South. Rep. 667, and authorities cited; 
on the third proposition, Fields’ Case, swpra, and Gib- 
son’s Case, supra; on the fourth, Johnston v. State, 
supra; on the fifth, Crim. Code, § 4331, subd. 8; on the 
sixth, Hammil v. State, 90 Ala. 577. Neither of the 
objections is within the principle decided in the case 
of McQueen v. State, 94 Ala. 52, or of Darby v State, 
92 id. 9. 

The confessions of the defendant were voluntarily 
made, and were properly admitted. Moreover, the 
defendant himself, who testified in his own behalf, did 
not deny they were voluntarily made, but himself tes- 
tified substantially as true the main fact given in evli- 
dence as confessions. The testimony of the defendant 





and the evidence admitted as confessions showed that 
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he took the life of the deceased without provocation 
on the part of the deceased, and when there was no real 
or apparent necessity for the act, so far as such neces- 
sity proceeded from the deceased. According to his 
own statement, the object to be accomplished by taking 
the life of the deceased was to prevent deceased from 
appearing as a witness against him and one Buckhalter 
and Leith, charged with retailing whisky without a 
license. The defendant’s excuse for the homicide was 
that Buckhaiter and Leith threatened to take his life 
unless he killed deceased; that they were present, 
armed with double-barrelled shotguns, and threatened 
to kill him unless he killed deceased, and that it was 
through fear and to save his own life he struck de- 
ceased withan axe. He admits that after striking de- 
ceased down he rifled the pockets, and took what 
money was found in the pockets of the deceased. On 
this phase of the evidence the court was asked to give 
the following charge: ‘“‘If the jury believe from the 
evidence that the defendant killed Payne under duress, 
under compulsion from a necessity under threats of im- 
mediate impending peril to his own life, such as to take 
away the free agency of the defendant, then he is not 
guilty.” The court refused this charge, and the refusal 
is assigned aserror. This brings up for consideration 
the question: What is the law, when one person, un- 
der compulsion or fear of great bodily harm to himself, 
takes the life of an innocent person; and what is his 
duty,when placed under such circumstances? The fact 
that defendant had been in the employment of Buck- 
halter is no excuse. The command of a superior to an 
inferior, of a parent toachild, of amaster toa servant, 
ofa principal to his agent, will not justify a criminal 
act done in pursuance of such an act. 1 Bish. Crim. 
Law, § 355; Reese v. State, 73 Ala. 18; 4 Bl. Com., § 27. 
In a learned discussion of the question to be found in 
Com. v. Neal, 1 Lead. Crim. Cas. 81, and note, p. 91, 
by Bennett and Heard, it is declared that “ for certain 
crimes the wife is responsible, although committed un- 
der the compulsion of her husband. Such are mur- 
der,” etc. To the same effect is the text in 14 Am. & 
Eng. Enc. Law, 649, and this court gave sanction to the 
rule in Bibb-v. State, 94 Ala. 31. 

In Ohio acontrary rule prevails in regard to the 
wife. Davis v. State, 15 Ohio, 72. In Arkansas there 
isa statute specially exempting married women from 
liability when “acting under the threats, commands 
or coercion of their husbands; ”’ but it was held under 
this act there was no presumption in favor of the wife 
accused of murder, and that it was incumbent on 
her to show that the crime was done under the influ- 
ence of such coercion, threats or commands. Edwards 
v. State, 27 Ark. 493, reported by Green in 1 Crim. 
Law, 741. 

In the case of Beal v. State, 72 Ga. 200, and also in 
the case of People v. Miller, 66 Cal. 468, the question 
arose upon the sufficiency of the testimony of a wit- 
ness to authorize a conviction for a felony, it being 
contended that the witness was an accomplice. In 
both cases the witness was under fourteen rears of 
age. It was held that if the witness acted under threats 
and compulsion he was not an accomplice. The de- 
fendants were convicted in both cases. 

In the case of Rex v. Crutchley, 5 Car. & P. 133, the 
defendant was indicted for breaking a threshing ma- 
chine. The defendant was allowed to prove that he 
was compelled by a mob to go with them, and com- 
pelled to hammer the threshing machine, and 
was also permitted to prove that he ran away at 
the first opportunity. In 1 Hawk. P. C., chap. 
28, § 26, it is said: “The killing of an innocent 
person in defense of a man’s self is said to be jus- 
tified in some special cases, as if two be shipwrecked 
together, and one of them get upon a plank to save 
himself, and the other also, having no other means to 





save his life, gets upon the same plank, and finding it 
not able to support them both, thrusts the other from 
it, whereby he is drowned, it seems that he who thus 
preserved his own life at the expense of that other may 
justify the fact by the inevitable necessity of the case.” 
In 1 Hale P. C., chap. 8, pp. 49, 51, it was said: ** There 
is to be observed a difference between the times of war 
or public insurrection or rebellion, * * * whena 
person is under so great a power that he cannot resist 
or avoid, the law in some cases allows an impunity for 
parties compelled or drawn by fear of death to do 
some acts in themselves capital, which admit no excuse 
in time of peace. * * * Nowas to times of peace, if 
a man be menaced with death, unless he will commit an 
act of treason, murder or robbery, the fear of death 
doth not excuse him if he commit the act, for the law 
hath provided a sufficient remedy against such fears 
by applying himself to the court and officers of justice 
for a writ or precept de securitate pucis. Again, if a 
man be desperately assaulted, and in peril of death, 
and cannot otherwise escape unless, to satisfy his as- 
sailant’s fury, he will kill an innocent person then pres- 
ent, the fear and actual force will not acquit him of 
the crime and punishment of murder if he commit the 
fact, for he ought rather to die himself than kill an in- 
nocent; but if he cannot otherwise save his own life, 
the law permits him, in his own defense, to kill the 
assailant.” 

4 BL Com., § 30, declares the law to be: ‘‘ Though a 
man be violently assaulted, and has no other pos- 
sible means of escaping death but by killing an inno- 
cent person, this fear and force shall not acquit him of 
murder, for he ought rather to die himself than escape 
by the murder of an innocent.” In 4Steph. Com., bk. 
6, chap. 2, pp. 83, 84, the same rule is declared to be the 
law. In East P. C. the same general principles are de- 
clared as to cases of treason and rebellion,etc. Buton 
page 294, after referring to the case of two persons be- 
ing shipwrecked and getting on the same plank, the 
court proceeds as follows: ‘* Yet, according to Lord 
Hale, a man cannot even excuse the killing of another 
who is innocent, under a threat, however urgent, of 
losing his own life unless he comply. But if the com- 
mission of treason may be extenuated by the fear of 
present death, and while the party is under actual 
compulsion, there seems no reason why this offense 
may not also be mitigated upon the like consideration 
of human infirmity. But if the party might—as Lord 
Hale, in one place, supposes—have recourse to the law 
for his protection against such threats, it will certainly 
be no excuse for committing the murder.”” In 1 Russ. 
Crimes, § 699, it is stated as follows: ‘* The person com- 
mitting the crime must be a free agent, and not sub- 
ject to actual force at the time the act is done. Thus 
if A. by force take the arm of B., in whichis a weapon 
and therewith kill C., A. is guilty of murder, but not 
B. But if it be only a moral force put upon B., as by 
threatening him with duress or imprisonment, oreven 
by an assault to the peril of his life, in order to com- 
pel him to kill C., it is no legal excuse.’’ In the case 
of Regina v. Tyler, reported in 8 Car. & P. 616, Lord 
Denman, C. J., declared the law as follows: ‘‘ With re- 
gard to the argument you have heard, that these pris- 
oners were induced to join Thom and to continue with 
him from a fear of personal violence to themselves, | 
am bound to tell you that where parties, for such a 
reason, are induced to join a mischievous man, it is 
not their fear of violence to themselves which can ex- 
cuse theirconduct to others. * * * Thelawisthatno 
man, from a fear of consequences to himself, hasa right 
to make himself a party tocommitting mischief on man- 
kind.”’ In the case of Respublica v. McCarty, 2 Dall. 
86, when the defendant was on trialfor high treason, 
the court uses this language: ‘‘ It must be remembered 
that in the eye of the law nothing will excuse the act 
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of joining an enemy but the fear of immediate death ; 
not the fear of any inferior personal injury, nor the 
apprehension of any outrage on property.” The same 
rule in regard to persons charged with treason as that 
stated in Hale P.C., is declared in Hawkins (vol. 1, 
chap. 17, §28, and note), and both authors hold that 
the question of the practicability of escape is to be con- 
sidered, and that if the person thus acting under com- 
pulsion continued in the treasonable acts longer than 
was necessary, the defense pro timore mortis will not 
be available. This principle finds further support in 
the case of U. S. v. Greiner, tried for treason, reported 
in 4 Phila. 396, in the following language: ‘*‘ The only 
force which excuses on the grounds of compulsion is 
force upon the person, and present fear of death, which 
force and fear must continue during all the time of 
military service; and that it is incumbent in such a 
case who makes force his defense to show an actual 
force, and that he quitted the service as soon as he 
could.”’ 1 Whart. Crim. Law, § 94, under the head of 
* Persons under Compulsion,” says: “Compulsion may 
be viewed in two aspects: (1) When the immediate 
agent is physically forced todo the injury—as when 
his hand is seized by a person of superior strength, and 
is used against his will tostrike a blow, in which case 
no guilt attaches to the person so coerced; (2) when 
the force applied is that of authority or fear. Thus 
when a person, not intending wrong, is swept along by 
aparty of persons whom he cannot resist, he is not re- 
sponsible if he is compelled to do wrong by tiareats on 
the part of the offenders instantly to kill him, or to do 
him grievous bodily harm, if he refuses; but threats of 
future injury, or the command of any one not the hus- 
band of the offender do not excuse any offense. Thus 
it isadefense to an indictment for treason that the 
defendant was acting in obedience to a de facto gov- 
ernment, or to such concurring and overbearing sense 
of the community in which he resided as to imperil 
his life in case of dissent.’’ In section 1803a of the 
same author(Wharton) it issaid: ‘‘No matter what 
may be the shape compulsion takes, if it affects the 
person, and be yielded to bona fide, it is a legitimate 
defense.’’ 

We have examined the cases cited by Mr. Wharton 
to sustain the text, and find them to be cases of trea- 
son or fear from the party slain, and in none of them is 
there a rule different from that declared in the com- 
mon-law authorities cited by us. Bishop Crim. Law, 
§§ 346-348, treats of the rules of law applicable to acts 
done under necessity and compulsion. Itis here declared 
“that always an act done from compulsion or neces- 
sity isnotacrime. To this proposition the law knows 
noexception. Whatever it is necessary for a man to do 
to save his life is, in general, to be considered as com- 
pelled.’”’ The cases cited to these propositions show 
the facts to be different from those under considera- 
tion. The case referred to in Reniger v. Fogossa, 1 
Plow. 19, was where the defendant had thrown over- 
board a part of his cargo of green wood, during a se- 
vere tempest, to save his vessel and the remainder of 
his cargo. The other (Queen v. Bamber, 5 Q. B. 279) 
was for the failure to keep up a highway, which the 
encroachments of the sea had made impossible; and 
that of Tate v. State, 5 Blackf. 73, was also that of a su- 
pervisor of a public highway; and the others were 
cases of treason, to which reference has been made. In 
section 348 the author cites the rule laid down by Rus- 
sell, and also of Lord Denman, andin 1 East P. C., to 
which reference has already been made. Jn section 
845 the same author—Bishop Crim. Law (7th ed. )—uses 
the following language: ‘‘ The cases in which a man is 
clearly justified in taking another’s life to save his 
own are when the other has voluntarily placed himself 
inthe wrong. And probably, as we have seen, it is 
never the right of one to deprive an innocent third per- 








son of life for the preservation of his own. There are, it 
would seem, circumstances in which one is bound even 
to die for another.”’ Italics are ours, emphasized to 
call attention to the fact that the author is careful to 
content himself more with reference to the authorities 
which declare these principles of law than an adoption 
of them as hisown. The authorities seem to be con- 
clusive that at common law no man could excuse him- 
self, under the plea of necessity or compulsion, for 
taking the life of an innocent person. 

Our statute has divided murder into two degrees, 
and affixed the punishment for each degree, but in no 
respect has added to or taken away any of the ingredi- 
ents of murder as known at common law. Mitchell v. 
State, 60 Ala. 26; Fields v. State, 52 id. 352. That per- 
sons have exposed themselves to imminent peril and 
death for their fellow-man, and that there are ine 
stances where innocent persons have submitted to 
murderous assaults and suffered death rather than 
take life, is well established; but such self-sacrifices 
emanated from other motives than the fear of legal 
punishment. That the fear of punishment by impris- 
onment or death at some future day by due process of 
law can operate with greater force to restrain or deter 
from its violation than the fear of immediate death, 
unlawfully inflicted, is hardly reconcilable with our 
knowledge and experience with that class of mankind 
who are controlled by no other or higher principle than 
fear of the law. Be this as it may, there are other 
principles of law undoubtedly applicable to the facts 
of this case, and which we think cannot be ignored. 
The evidence of the defendant himself shows that he 
went to Buckhalter’s house about nine o’clock of the 
night of the killing, and there met Buckhalter and 
Leith, and that it was there and at that time they told 
him he must kill Payne. The evidence is not clear as 
to how far it was from Buckhalter’s to Payne’s dwell- 
ing, where the crime was perpetrated, but it was suffi- 
cient to show that there was some considerable dis- 
tance between the places; and he testifies, as they 
went to Payne’s they went by the mill, and got the axe 
with which he killed him. Under every principle of 
law it was the duty of the defendant to have escaped 
from Buckhalter and Leith, after being informed of 
their intention to compel him to take the life of Payne; 
as much so as it is the duty of one who had been com- 
pelled to take up arms against his own government, if 
he can do so with reasonable safety to himself, or 
of one assailed, to retreat before taking the life of his 
assailant. Although it may have been true that at the 
time he struck the fatal blow he bad reason to believe 
he would be killed by Buckhalter and Leith unless he 
killed Payne, yet if he had the opportunity, if it was 
practicable, after being informed at Buckhalter's house 
of their intention, and he could have made his escape 
from them with reasonable safety, and he failed to do 
so, but remained with him until the time of the killing, 
the immediate necessity or compulsion under which 
he acted at that time would be no excuse to him. As to 
whether escape was practicable to defendant as we 
have stated, was a question of fact for the jury. The 
charge numbered 1, and refused by the court, ignored 
this principle of law and this phase of the evidence, 
and demanded an acquittal of defendant if at the time 
of the killing the compulsion and coercion operated 
upon the defendant, and forced him to the commission 
of the act, notwithstanding he might have avoided the 
necessity by escape before that time. We do not hesi- 
tate to say he would have been justified in taking the 
life of Buckhalter and Leith if there had been no other 
way open to enable him to avoid the necessity of tak- 
ing the life of an innocent man. The charge requested 
was erroneous and misleading in the respect that it ig- 
nored the law and evidence in these respects. The sec- 
ond charge requested was properly refused. We sup- 
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pose the principle asserted is exactly the contrary of 
that intended. By the use and position of the nega- 
tives the charge is made to assert that unless there 
was a present impending necessity to strike, there 
could be no murder. There is no error in the record. 
It appearing that the day appointed for the execu- 
tion of the sentence has passed, it is considered and 
ordered that Friday, the 10th day of March next (1893), 
be and is hereby appointed and specified for the exe- 
cution of the sentence of the law pronounced by the 
trial court, and the sheriff or his deputy, or the officer 
acting in his place, must execute the seutence. 
Atlirmed. 


—_ > —__—_—_— 


OFFICE—ELECTION OF ALIEN—NATURAI1- 
ZATION AFTER ELECTION. 
IOWA SUPREME COURT, FEB. 2, 1892. 


STATE, EX REL. PERINE, v. VAN BEEK.* 
Though a sheriff, at the time of his election, is an alien, and 
consequently ineligible to hold office, his naturalization as 
a citizen before his induction to office removes this disa- 
bility and entitles him to the office. 


CTION to determine the right to the office of sher- 
iff of Henry county, Iowa, as between the relator, 
Jacob Perine, and the defendant, George Van Beek, 
and for certain other relief. The jury being waived, 
the cause was tried to the court, and judgment en- 
tered ‘‘that plaintiff's bill herein be dismissed, and 
that defendant George Van Beek be authorized and 
empowered to hold said office of sheriff for the remain- 
der of the time for which he was elected.” 


M. A. MeCoid, Palmer & McCoid, and Phillips & 
Day, for appellant. 


T. A. Bereman, W. S. Withrow and R. Ambler & 
Son, for appellees. 


Grven, J. [Omitting minor questions.] This brings 
us to inquire whether the fact alleged, of appellee’s 
having become eligible on the 5th day of January, 
1892, entitled him to take and hold the office; in other 
words, whether his ineligibility relates to the time of 
his election, or the time he was required to qualify. 
In considering this question it must be remembered 
that we have no provision declaring who are, or who 
are not, eligible for election to or to hold the office of 
sheriff, and that it is only upon the general principles 
already stated that appellee is held to have been ineli- 
gible to hold that office before he was naturalized. 
This case must not be confounded with those resting 
upon expressed provisions as to eligibility, either for 
election to or for holding any particular office. Such 
cases are determined by the language of the provision, 
while this case must be determined by the fact that 
the disability was one that could be, and according to 
the allegation was, removed in time to qualify. Mr. 
Cushing, in his Law and Practice of Legislative As- 
semblies ($78), in speaking of the time to which dis. 
qualifications relate, says: ‘‘Thus, where it is said 
that no person holding a particular office, etc., ‘shall 
have a seat;’ ‘shall be a member;’ ‘shall at the same 
time have a seat;’ ‘shall hold a seat;’ ‘shall be 
capable of having a seat;’ shall be capable of being 
a member;’ ‘shall be capable of holding any of- 
fice;’ ‘shall act as a member;’ — the disqualifica- 
tion relates to the time of assuming the functions of a 
member; but where the following terms are used, 
namely, ‘shall be incapable of being elected,’ ‘shall be 
eligible to a seat;’ ‘shall be eligible as a candidate 
for;’ ‘shall be ineligible; ’—the disqualification relates 
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to the time of the election.” If appellee’s disability 
was removed as alleged, he was certainly *‘ capable of 
being sheriff, of acting as sheriff, of holding the office 
of sheriff.’’ It cannot be said in such case that he was 
“incapable of being elected,’’ or ineligible as a candi- 
date, or ineligible to hold the office. The dis- 
qualifications to election and to hold offices, found 
in the Constitutions and statutes of the United States 
and the States, may be classed as those that will or 
may be removed before the time for assuming the 
office, and those that will not and cannot be so re- 
moved. In the latter case it is very clear the person 
cannot take the office, because he is not eligible to hold 
it. In the former he is eligible if the disability has 
been removed, and may take and hold the office unless 
he was disqualified from being a candidate. ‘‘It has 
been the constant practice of the Congress of the 
United States since the Rebellion to admit persons to 
seats in that body who were ineligible at the date of 
their election, but whose disabilities had been subse- 
quently removed.”” McCrary Elect., § 311. The disa- 
bility provided in such cases was not from being elected, 
but from holding the office, and when that disability was 
removed, the right to hold the office was recognized. 
Hon. John Y. Brown of Kentucky, who was elected 
as a representative in the Thirty-sixth Congress before 
he was of the required age—twenty-five years—was al- 
lowed to take his seat and hold the office upon arriv- 
ing at that age, notwithstanding his ineligibility at the 
time of his election. In State v. Smith, supra, the dis- 
qualification was held to apply to the right to hold the 
office, and not tothe right to be elected thereto. In 
State v. Murray, 28 Wis. 96, it was held that an alien 
may be elected to the office of clerk of the county 
board of supervisors, and in case his disability is re- 
moved before the commencement of the term of office 
for which he is elected, he will be entitled to enter 
upon and hold such office. That case in its facts is 
identical with this, and in that State, as in this, there 
was no constitutional or statutory provision on the 
subject of eligibility. The court, in considering the 
nature and effect of the disqualification, says: ** In my 
judgment it is uot that a person who is not an elector, 
only because of some disqualification which he has the 
power to remove at any time, is thereby rendered in- 
eligible to be elected to a public office for a term which 
is to commence at a future time, but it is that a person 
thus disqualified shall not be eligible to hold such of- 
fice. Such disqualification does not relate to the elec- 
tion to, but the holding of, the office.’’ These cases 
are followed in State v. Trumpf, 50 Wis. 103, one of the 
judges expressing dissatisfaction with the rule an- 
nounced in State v. Murray. From these authorities 
it seems quite clear that when the disqualification of 
one elected to an office is against his holding the office, 
and that disqualification is removed in time for him to 
take and hold it, he may rightly do so. Appellant re- 
lies upon section 692 of the Code, which provides for 
contesting elections to county offices upon the ground, 
among others, that the person declared elected ‘‘ was 
not eligible to the office at the time of the election.” 
It is contended that this makes Jneligibility relate to 
the time of election, and that one then ineligible to 
hold the office is ineligible to election, and therefore 
cannot qualify, though fully eligible at the time for 
doing so. In construing this language of the statute it 
should be remembered tbat courts must be slow to in- 
terfere with the choice of the people expressed at 
legally-conducted elections, and that it is only when 
their choice is contrary to law that it will be set aside. 
If they elect one to serve them as sheriff who can 
legally qualify at the time required, no good reason 
appears for setting aside their choice. It is an eligible 
officer the law requires, and any person who can qualify 
himself to take and hold the office is eligible to it at 
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the time of the election. The construction claimed 
would prevent the election of one not of the required 
age at the time of the election, though he would at- 
tain to that age in time to take the office. It would 
prevent the election of one who would not be en- 
titled to his second papers until after the election, 
though he could obtain the same, and fully qualify, 
by the time for taking the office. It is in harmony 
with the recognized rights of the people to free- 
dom of choice in the selection of their officers to say 
that in the absence of any provision as to qualifica- 
tions for election they may choose any person who is 
or may become eligible to take and hold the office at 
the time required for qualifying. If their choice shall 
be one who cannot qualify, it must be disregarded, for, 
as we have seen, it is only those who are eligible that 
can hoid an office. If the person declared elected was 
under disabilities that could be removed, so as to ren- 
der him eligible to take the office at the time required, 
we think it would be no ground for contest that he 
was not ellgible to take the office at the time he was 
elected; in other words, one who may be eligible at 
the time for qualifying is eligible to the office at the 
time of election. The judgment in cases of contest as 
to county offices is “whether the incumbent or any 
other person was duly elected.’’ Code, §714. If the 
contest is upon the ground of ineligibility, and the in- 
eligibility is such as cannot be removed in time to take 
the office required, the judgment must be that the 
party was not duly elected, for the reason that he 
could not hold the office. If the ineligibility is such 
that it will or may be removed in time to qualify, the 
judgment must be that the person was duly elected. 
In such case, if the party fails to remove his disqualifi- 
cation, it would have the same effect as a failure to 
qualify in any other respect. The foregoing discus- 
sion fully disposes of all questions presented and 
argued, and leads us to the conclusion that the judg- 
ment of the District Court should be affirmed. 


Rosinson, C. J., dissenting. I cannot assent to so 
much of the foregoing opinion as holds a person may 
be elected to a county office in this State who was not 
eligible to hold office at the time of the election; nor 
do [ think that any of the authorities cited can be re- 
garded as sustaining the conclusion of the majority. 
The rule adopted in State v. Murray, 28 Wis. 96, has 
been approved by some courts, although it is worthy 
of notice that a member of the court which adopted it, 
in the case of State v. Trumpf, 50 Wis. 104, expressed 
the opinion that it would have been more in accord 
with principle to have held that ove receiving votes 
for an office should be etigible at the time of the elec- 
tion in order to be elected. His language was quoted 
with evident approval in People v. Leonard, 73 Cal. 
230. The Wisconsin rule was cited in Privett v. Bick- 
ford, 26 Kans. 53, where it was held that a person ineli- 
gible to hold an office when elected might hold it after 
disability had been removed. The question arose un- 
der a provision of the Constitution of the State of 
Kansas which is as follows: ‘‘ No person who has ever 
voluntarily borne arms against the government of the 
United States, or in any manner voluntarily aided or 
abetted in the attemptetl overthrow of said govern- 
ment, * * * shall be qualified to vote or to hold 
office in this State until such disability shall be re- 
moved by a law passed by a vote of two-thirds of all 
members of both branches of the Legislature.”” <A per- 
son under the disability specified was elected to the 
office of sheriff, and his disability was afterward re- 
moved by the Legislature. It was held that he could 
thereafter take the office, but stress was laid upon the 
fact that the constitutional disqualification related to 
the holding of the office, and not totheelection. In 
the Murray Case the fact that there was no constitu- 





tional or statutory provision which affected the ques- 
tion decided was stated, and in the Trumpf Case it 
was intimated that a different rule might apply where 
the persons elected to an office were required to be 
qualified voters. It does not seem to me that the cus- 
tom of Congress in admitting persons to seats in that 
body who were ineligible at the date of their election, 
but whose disabilities were subsequently removed, is 
entitled to much weight in this case, for the reasons 
that the qualifications of members of Congress are fixed 
by the Constitution of the United States, which, ex- 
cepting as to place of residence when elected, does not 
necessarily relate to the time of election, and each 
house of Congress is made the judge of the election re- 
turus and qualifications of itsown members. It seems 
to me that the statutes of this State must determine 
the question under consideration, and that when prop- 
erly construed, they require that a person, to be eligi- 
ble to a county office, must be eligible to hold the of- 
fice when elected. Section 692 of the Code provides 
that ‘‘the election of any person to a county office may 
be contested by any elector of the county. * * * 
(2) When the incumbent (the person whom the can- 
vassers declare elected) was not eligible to the office at 
the time of the election. (3) When the incumbent has 
been duly convicted of an infamous crime before the 
election, and the judgment has not been reversed, an- 
nulled or set aside, nor the incumbent pardoned, at 
the time of the election.’’ Subsequent sections pro- 
vide for the organization of a court, atrial and judg- 
ment against the incumbent if it be found that he was 
not elected; and the trial may be had and judgment 
pronounced before the term of the office which tbe 
electors sought to fill shall commence. If the opinion 
of the majority be correct, a contest and trial might be 
made fruitless, and the judgment be made of no effect, 
if by lapse of time, or the naturalization of the incum- 
bent, or the removal of his disabilities, he should, be- 
fore the expiration of the time given within which to 
qualify, become eligible to hold the office. Another 
contest to determine whether he had become eligible 
might then be necessary. It is true that the opinion of 
this majority states that if the court find the ineligi- 
bility is such that it will or may be removed in time to 
qualify, the judgment must be that the person was 
duly elected, and that in case he fail to remove his dis- 
qualification it would have the same effect as a failure 
to qualify in any other respect. No provision of the 
statute authorizing such a judgment, or requiring any 
supplemental proceedings after the judgment is ren- 
dered, is referred to, and I cannot think the rule an- 
nounced has any support in our statute. The uncer- 
tainty and confusion which must result from the 
construction of the statutes in regard to the contest- 
ing elections to county offices cannot have been in- 
tended by the General Assembly. The phrase “eligi- 
ble to the office at the time of the election,”’ in my 
opinion, has a meaning too evident to be misunder- 
stood, and should not be given the force of “eligible to 
the office when the term begins,” by judicial construc- 
tion. Section 1 of article 2 of the Constitution of this 
State provides that ‘‘every male citizen of the United 
States of the age of twenty-one years, who shall have 
been a resident of this State six months next preced- 
ing the election, and of the county in which he claims 
his vote sixty days, shall be entitled to vote at all elec- 
tions which are now or hereafter may be authorized 
by law.’”’ Section 4 of article 3 of the Constitution 
provides that no person shall be a member of the 
House of Representatives unless at the time of his 
election he “shall have had an actual residence of 
sixty days in the county or district he may have been 
chosen to represent,’’ and the same qualification is re- 
quired for senators. The evident purpose of the pro- 
vision is to require that the person elected to the 
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House or Senate be a legal voter of the county or dis- 
trict he is chosen to represent at the time of the elec- 
tion; yet, under the rule of the majority opinion, that 
provision would be wholly inoperative, and it would 
be sufficient if the person chosen had an actual resi- 
dence of sixty days in such county or district when 
the time for taking his seat has arrived; or in other 
words, he could be a non-resident of such county or 
district at the time of the election, and acquire the 
necessary residence after the result of the election is 
known. Section 6 of article 4 of the Constitution pro- 
vides that no person shall be eligible to the office of 
governor or lieutenant-governor who shall not have 
been a resident of the State ‘‘two years next preced- 
ing the election.”’ The meaning of this is obvious, but 
it may properly be considered with the other constitu- 
tional provision referred to, as strengthening the pre- 
sumption which arises from the language of subdivis- 
ion 2 of section 692 of the Code, that the General As- 
sembly in enacting it intended to require that the 
person elected shall be eligible to hold the office at the 
time he is chosen. 

The views I have expressed find abundant support in 
the authorities. Under the Constitution of Nebraska 
an elector must have resided in the State six months. 
The statutes of that State provide that the election of 
any person to any public office may be contested 
‘“‘when the incumbent was not eligible to the office at 
the time of the election.” It will be noticed that this 
language is identical with that of subdivision 2 of sec- 
tion 692 of our Code. But in the case of State v. Mc- 
Millen, 23 Neb. 386, it was held that the person elected 
was required to be an elector at the time of the elec- 
tion. In that case the incumbent had not resided in 
the State six months at the time of the election, but 
had been a resident of the State more than six months 
when the term of office for which he had been a candi- 
date began. The court referred to the Wisconsin and 
Kansas cases, but declined to follow them on the 
ground that the Constitution and statutes of Nebraska 
were controlling, and held that the incumbent was in- 
eligible. In Territory v. Smith, 3 Minn. 240 (Gil. 164), 
it was held that the qualification of residence must be 
consummated at the time of the election, and that it 
would not be sufficient if completed at the time of en- 
tering upon the duties of the office. In Searcy v. 
Crow, 15 Cal. 118, a constitutional provision was under 
consideration, which reads as follows: ‘*No person 
holding any lucrative office under the United States, 
or any other power, shall be eligible to any civil office 
of profit under this State. * * *” It was held that 
a person, to be eligible to an office under that provis- 
ion, must be capable of taking the office at the time of 
the election. In State v. Clarke, 3 Nev. 566, a consti- 
tutional provision substantially the same as that of 
California quoted, was construed, and the ineligibility 
thereby created was held to be want of capacity to be 
legally chosen to, and also want of capacity to legally 
hold, the office. In Reynolds v. State, 61 Ind. 404, it 
was held that under a clause of the Constitution which 
provides that “no person shall be elected or appointed 
as a county officer who shall not be an elector of the 
county,’’ a person to be elected to a county office must 
be an elector at the time of the election. The quota- 
tion from Cushing found in the opinion of the major- 
ity is in entire harmony with the cases I have cited. 
It recognizes the Wisconsin and Kansas rule and the 
custom of Congress, but holds that the phrases ‘shall 
be eligible to a seat,’’ and ‘shall be ineligible,” when 
found in the law in regard to the qualifications of a 
person for office, relate to the time of the election, and 
not to the time of assuming the official functions. In 
my opinion a person, to be eligible to election to a county 
office under the statutes of this State, must be capable of 
taking the office at the time of the election. The fact 





that to so hold would deprive one who appears to be 
most worthy, and the choice of the people, of an office 
on what, in this case, may seem to be technical 
grounds, is not a sufficient reason for adopting a con- 
struction of our statutes not warranted by well-settled 
rules of interpretation, which would introduce endless 
confusion and uncertainty in the administration of our 
election laws. 

I am instructed to say that Granger, J., concurs in 
this dissent. 

——__ + —__ ——- 


STOCK SUBSCRIPTION—CHANGE OF PLAN— 
LIABILITIES. 


VIRGINIA SUPREME COURT OF APPEALS, JAN. 26, 1893. 


Norwicu Lock Manur’G Co. v. HocKADAy.* 


Defendant signed a subscription for stock in plaintiff corpora- 
tion, which was circulated with a prospectus stating that 
the corporation was to be located in R. The maximum 
capital was to be $400,000, and the purpose was limited to 
** manufacturing locks, bolts and all house hardware, and 
other articles of a similar character.” About two months 
later a second prospectus, under which the corporation 
was afterward organized, was circulated for signatures, by 
which it appeared that the corporation was to be located 
outside of R.; that the capital stock was put at $500,000: 
and the purposes of the corporation were made to embrace 
a large variety of industries and speculative enterprises, 
Defendant refused to sign this paper or in any way recog- 
nize it. Held, that he was not liable to the corporation for 
the stock subscribed for under the first prospectus. 

The question of amendment in the charter. material or im- 
material, does not apply to this case, for the change in the 
prospectus was made before the charter was granted or 
applied for, but even after a corporation has been organ- 
ized under its charter, such charter cannot be materially 
changed to bind a stockholder without his consent. 

Where, up to the time of trial, the corporation has failed to 
obtain subscriptions to even the minimum of capital 
stock, it could not hold defendant liable for his condi- 
tional subscription, even though the scheme and scope of 
the business proposed in the first prospectus had not been 
changed. 


| ae to Corporation Court of Roanoke. 


Griffin & Glasgow, for plaintiff in error. 


FAUNTLEROY, J. The petition of the Norwich Lock 
Manufacturing Company of Roanoke, Va., complains 
of a judgment of the Corporation Court of the city of 
Roanoke, rendered on the 14th day of March, 1892, on 
a motion for judgment for money on a contract, 
wherein the petitioner is plaintiff and J. R. Hockaday 
is defendant. The record discloses that about Febru- 
ary 1, 1891, a paper headed ‘‘A New and Important 
Industry for Roanoke,’ was circulated for signatures. 
It proceeds: ‘It is proposed to organize a company for 
the purpose of manufacturing locks, bolts and all house 
hardware, and other articles of a similar character. 
The capital stock of the company will be from $350,000 
to $400,000. An existing plant can be purchased at a 
proper valuation, and can be moved immediately to 
Roanoke. It would at Roanoke have a decided advan- 
tage over its present location. There can be no ques- 
tion that securing this manufacturing plant for Roa- 
noke will be the greatest step,’’ etc. The conclusion 
was: ‘‘We * * * hereby subscribe the amount set 
opposite our names, respectively, to the capital stock 
of the company to be formed in accordance with the 
provisions of the foregoing prospectus.” To this pros- 
pectus or subscription list is subscribed the name of 
“J. R. Hockaday and others’’ opposite ‘‘ $1,500,000.” 
The entire amount subscribed to this paper was less 
than the proposed minimum of capital stock, and no 
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company hus been formed in accordance with the pro- | Development Company, to be on the lands of that 


visions of the aforesaid prospectus. Two months and 
more later a paper dated April 25, 1891, was circulated 
for signatures, headed like the first, and proceeding: 
‘An agreement has been made with a hardware manu- 


factory in the North to sell its plant,” etc. The stock- | 


holders of the company in the North have subscribed 
200,000 to the company that is to be located on the 


property of the Roanoke Development Company, and | 


the Roanoke Development Company has subscribed 
$75,000. ‘The remaining $75,000 must be subscribed in 
order to secure the industry. The R. D. Co. agree to 
donate a suitable site for the industry, for which full 
paid-up stock shall be issued, which stock the R. D. 
Co. agrees to donate to the company.’’ This pros- 
pectus paper concludes: “ We, the undersigned, each 
in consideration of the subscription of the others 
hereto, and the above agreement by the Roanoke De- 
velopment Co., hereby subscribe the amount set oppo- 
site our names, respectively, to the capital stock of the 
company to be formed in accordance with the provis- 
ions of the foregoing prospectus,” ete. The name of 
“J. R. Hockaday,” or ‘J. R. Hockaday & others,”’ is 
not among the names of the subscribers to the capital 
stock under this subscription list or prospectus; and 
the fact in the record is that J. R. Hockaday was ap- 
proached and asked to subscribe under this second 
prospectus, and he positively and pointedly refused to 
subscribe, saying that it was a different contract and 
scheme from the first. Under this second prospectus 
the lock manufacturing plant was not to be located in 
or at Roanoke city (as it expressly was in the first 
prospectus), but to be put beyond the city limits, on 
the opposite side of the river, and on the lands of the 
Roanoke Development Company, in the county of 
Roanoke, where its principal office was to be located. 
The charter under which the plaintiff company was 
organized was granted by the judge of the Circuit 
Court of Roanoke county, May 21, 1891, upon the pre- 
sentation and provisions of « paper dated May 11, 1891, 
and signed by Arthur C. Denniston, Edw. C. Pechin, 
Arthington Gilpin, 8. W# Jamison and P. L. Terry, 
purporting to be their agreement to become a corpora- 
tion by the name of the ‘‘ Norwich Lock Manufactur- 
ing Co., of Roanoke, Virginia, for the purpose of 
manufacturing, dealing in and selling locks, ete., and 
other articles of house hardware, and all other articles 
composed of iron, wood and other substances; of 
erecting and conducting all buildings and structures 
and the machinery and appliances and fixtures inci- 
dent thereto; of acquiring, holding and setting iron 
and other metals, wood and other substances; of ac- 
quiring and disposing of mineral and other lands in 
fee, timber and timber rights, water and water power 
and privileges, etc., as may be convenient for the busi- 
ness of the company; of erecting houses, etc., for the 
purposes of its business; of making and using all 
roads, etc.; with power to borrow money, and create, 
issue and sell or dispose of its bonds, and to secure the 
same by deed of trust, etc. The minimum capital to 
be $350,000; the maximum, $500,000. The county of 
Roanoke to be the place where the principal office of 
the company is to be kept.”’ 

The Norwich Lock Manufacturing Company, the 
plaintiff in this suit, which was organized under the 
foregoing charter, August 4, 1891, was not formed in 
accordance with the provisions of the prospectus or 
subscription paper on which the defendant, Hockaday, 
subscribed, but differs therefrom radically and ma- 
terially in essential general object and purpose as well 
as in special details, powers and provisions. The loca- 
tion, which was, by the subscription paper which the 
defendant, Hockaday, signed in February, 1891, to be 
immediately placed in the city of Roanoke, is, by the 
charter and terms and agreement with the Roanoke 





company, lying extensively on the opposite side of the 
Roanoke river, outside of the limits of Roanoke city, 
and in the county of Roanoke. The maximum capital 
stock, which was to be $400,000, is, by the prospectus 
which Hockaday expressly refused to sign or to recog- 
nize, and by the charter under which the plaintiff com- 
pany long subsequently organized, put at $500,000. 
And the purposes and powers of the company as set 
forth in the prospectus and the charter under which 
they organized are wholly and essentially different, 
embracing almost any and every industry and specula- 
tive enterprise, while those specified and embraced in 
the prospectus or subscription signed by the defend- 
ant, Hockaday, and others, are carefully and guardedly 
expressly limited to the “ purpose of manufacturing 
locks, bolts and all house hardware, and other articles 
of a similar character.’’ The subscription list which 
J. R. Hockaday and others signed in February, 1891, 
shows that the total amount of stock subscribed for up 
to the day of the trial was less by $20,900 than the 
minimum capital stated in the prospectus or subscrip- 
tion contract signed by J. R. Hockaday and others. 
There is no evidence in the record that the defendant, 
Hockaday, ever signed any but the subscription paper 
circulated in February, 1891; that he ever attended or 
heard of any meeting of the stockholders, or paid any 
part of his conditional subscription, or expressly or 
impliedly promised to do so, or knew of or in any way 
acquiesced in the wide and material variances between 
the charter and the paper which he had signed; while 
it is explicitly in evidence that he refused to sign or in 
any way recognize the paper which was substituted 
therefor, and sued upon in this case. 

After the evidence was all in, the court, on motion of 
the defendant, instructed the jury “that the contract 
of subscription sigued by the defendant and proven in 
this case is conditional upon the due organization of a 
company under and by virtue of said contract, and in 
accordance with the provisions thereof, and that the 
Norwich Lock Manufacturing Company of Roanoke, 
Va., chartered by Hon. Henry E. Blair, judge of the 
Circuit Court of Roanoke county, Va., and introduced 
in evidence, is not such a company as is contemplated 
by and provided for in said contract. That the con- 
tract of subscription by the defendant proven in this 
case is a conditional one, conditioned apon the organi- 
zation of a company under and in accordance with the 
provisions of the said contract; and if they believe 
from the evidence that the plaintiff company was not 
organized under said contract, and in accordance 
therewith, they must find for the defendant.” The 
jury did find for the defendant, and the court refused 
to set the verdict aside, and entered judgment accord- 
ingly. 

Upon the facts in the case we can conceive of no in- 
structions more proper and less calculated to mislead 
the jury than those given in this case. It is indisputa- 
bly the province and duty of the court to construe and 
instruct the jury as to the legal effect of all written in- 
struments which are the subject of the controversy and 
the basis of the suit; and the court only exercised its 
legitimate function in comparing the subscription 
paper and the charter of the company under which they 
organized, and telling the jury that the latter was not 
in legal effect in accordance with the provisions of the 
former; that the plaintiff, Norwich Lock Manufactur- 
ing Company, was not such a company nor the com- 
pany contemplated by and provided for in the sub- 
scription contract signed by the defendant. The 
charter, and the prospectus under which they organ- 
ized, and to which the defendant positively refused to 
accede or consent, differ from the mere subscription 
list signed by the defendant as to the location, the 
maximum capital aud the objects and scope of the en- 
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terprise; and the company proposed to be formed, to 
whose capital stock he conditionally subscribed, was 
never formed. There is no question in this case of 
amendments to the charter, whether material or im- 
material; the prospectus to which the defendant sub- 
scribed his name conditionally was substituted by 
another and a radically different prospectus (to which 
he refused to subscribe), and by agreement and ar- 
rangement between parties with whom he had no 
privity; and the substitution and changes made in the 
scheme and scope of the enterprise were made before 
the charter was granted or applied for. If, after one 
has signed a contract agreeing to form a corporation 
for a named purpose, such contract is changed in any 
way before the incurporation without such subscriber's 
consent, he is not bound, because the company formed 
is not the company he subscribed to. 1 Lawson Rights, 
Rem. & Pr., § 441; Dorris v. Sweeney, 60 N. Y. 463; 
Railroad Co. v. Mabbett, 58 id. 397; Hotel Co. v. New- 
man, 30 Mo. 118; Association v. Clarke, 61 Me. 351; 
Mahan v. Wood, 44 Cal. 462. 1 Lawson Rights, Rem. 
& Pr. 771, § 435, says: ‘‘One who signs a mere subscrip- 
tion paper, agreeing to take a number of shares ina 
corporation to be formed, is not liable therefor, after 
the formation of the company,’’ where the company is 
formed not in accordance with the subscription paper. 
“One who signed with others a subscription paper, 
promising to take and pay for shares in a joint-stock 
association to build an hotel, most of which subscribers 
were afterward incorporated, but the defendant was 
not one of them, is not bound by his subscription to 
pay for his shares to the corporation, there being no 
privity of contract.’’ Hotel Co. v. Coyle, 58 Am. Dec. 
712; Coalroad Co. v. Little, 14 Bush, 429. 

As before said, there is no question in this case of 
amendment to charter, but even after a corporation 
has been organized under its charter, its charter can- 
not be materially amended to bind a stockholder with- 
out his consent. To vary the route of a railroad, 
shortening the line, allowing business to be commenced 
before the full capital stock is subscribed, are instances 
of material changes which will release a stockholder. 
See Cook Corp. 518, § 500, note 1. To superadd a new 
and difterent business to the original undertaking will 
work a dissolution of the contract. Clearwater v. 
Meredith, 1 Wall. 40. In Fry’s Ex’r v. Railroad Co., 2 
Mete. (Ky.) 314, the court said: ‘ Each stockholder has 
the right to insist on the prosecution of the particular 
objects of the charter.” The stockholder may say: “I 
have agreed to become interested, and have contracted 
in view of the profits expected and the perils and losses 
incident to that description of business; but I have 
not agreed that those interested with the capital I 
have contributed shall have power to use it in a busi- 
ness of difterent character, and attended with hazards of 
a different description.” Railroad Co. v. Elliott (1859), 
10 Ohio St. 57; Ashton v. Burbank (1873), 2 Dill. 435. 
There is no evidence, or even a contention, that the 
defendant ever signed any subscription paper but the 
prospectus or subscription list No. 1, in February, 1891, 
which was abandoned and substituted by the prospectus 
and agreement dated May 11, 1891; that he ever at- 
tended or heard of any meeting of stockholders, or 
paid any part of his alleged subscription, or expressly 
or impliedly promised to do so, or in any way acqui- 
esced in the variauces between the charter and the 
paper he had signed; but there is undenied evidence 
that he positively refused to sign the paper which was 
substituted therefor. And the record plainly shows that 
there was in evidence before the jury the all-sufficient 
defense against the plaintiff's claim, viz.: that up to 
the trial the plaintiff company had failed to obtain 
subscriptions to the extent of cven its minimum of 
capital stock, and therefore it could not lawfully hold 
the defendant liable for his mere conditional subscrip- 








tion, even though the scheme and scope of the business 
proposed in the first prospectus had not been radically 
and essentially changed and enlarged by the second 
and substituted prospectus, to which defendant was 
not a party or privy. Cook Corp., § 476, says: ‘It is 
an implied part of acontract of subscription that the 
contract is to be binding and enforceable against the 
subscriber only after the full capital stock of the cor- 
poration has been subscribed.’’ He cannot be even 
liable to assessment unless and until the proposed 
capital stock of the company has been fully subscribed, 
unless there is a contrary provision in the article, or 
in the general law urder which the corporation is 
formed. 1 Lawson Rights, Rem. & Pr. 733, § 499; 
Mor. Corp., § 259. The rule of the Code of 1887 (§ 3484) 
applied to the evidence certified in this record, re- 
quires that the verdict of the jury, which is fully war- 
ranted by the facts and the law, and the judgment of 
the court thereon, should be affirmed. 


—__>___—_ 


AMERICAN LEGAL CRITICISM AND 
OPINION. 


: ig reputation of Sir James F. Stephen is as well es- 

tablished in America as in England, and not to 
speak of his other books, the ‘* Digest of Evidence” 
has probably even a wider circulation there than here. 
But these Americans are keen critics; how keen, and 
how deeply interested in all questions of jurisprudence 
and municipal and international law, the English prac- 
titioner hardly realizes. So that even the famous 
* Digest’ has not escaped their criticism on a point 
which itis probable that few students of the book, at 
least in the earlier stages of their career, have noticed, 
or if noticed, have satisfactorily cleared up for them- 
selves. 

This point is the use by Stephen of the word “ rele- 
vant,” or its misuse, us the equivalent of ‘ compe- 
tent,’’ whereas in America “ relevant ”’ is used strictly 
in the sense of applicable to the issues. That is Stephen's 
definition too, but chapters 4and 5 furnish numberless 
examples which do not conform to it. Thus all * hear- 
say’ is said to be excluded on account of irrelevancy, 
aud the exceptions under which it becomes admissible 
on grounds of relevancy. But “hearsay” is not re- 
fused because the fact proposed to be proved is neces- 
sarily not upplicable to the issue, but because the fact 
for various more or less good reasons, which relate to 
truth and not to relevancy, may not be proved in such 
a manner by such a witness. To speak of the two rea- 
sons for admission or exclusion, relevancy or irrele- 
vancy as to the issue, and relevancy or irrelevancy as to 
the truth of the fact to be proved, under the same 
term, is confusing. There is good ground for the 
American criticism, and to it we seem to owe the su- 
perior arrangement of topics in Mr. Phipson’s recent 
book founded upon the Digest of Stephen. 

A still more thoroughgoing criticism of the law of 
evidence itself is to be found in the proceedings of the 
New York Bar Association, recently published. Mel- 
ville W. Bigelow, Esq., who delivered the annual ad- 
dress, spoke of the existence of two causes of evil in 
the law which, whatever might be the case with others, 
could not justly be ascribed to the profession. These 
were first and foremost the jury system with its con- 
sequences, the chief of these being the law of evidence, 
the peculiar possession of nations of English origin. 
In his opinion it is probably clear gain that evidence 
as a branch of law plays an insignificant part in Ger- 
many and France. He says: ‘It would not be hard to 
persuade many of us that nearly all that part of evi- 
dence which is concerned with new trials, and not 4 
small part of that which is concerned with relevancy, 
and even with hearsay, is a positive evil.” 
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In England in these days we do not appear to be af- 
flicted so much with new trials, and their consequent 
delay, as appears to be the case in America. There in 
this respect they appear still to be much as we used to 
bein the days before the Judicature Acts, and we 
may understand perhaps in this way the commenda- 
tion of those acts recently referred to in the Law 
Times. They know in America the old grievances, but 
have no experience of the new ones which have fallen 
to our lot. 

Mr. Bigelow asks further: ‘* Whois responsible for 
shutting out the truth in giving of testimony ? The law- 
yer, says welaymen. But that is the superficial law. 
The evil is due to the very system of the jury,and for 
that the legal profession is not responsible. The pro- 
fession simply found it, or rather the profession was 
helped into place by its existence.’’ It would seem 
that in his opinion these are necessary evils attending 
the system of juries. But in England, as we havesaid, 
new trials have dwindled almost to nothing, and it is 
not an unknown opinion amongst us that the discre- 
tion, and knowledge, and good sense of juries might be 
trusted to hear much evidence now withheld from 
them, and to weigh it as they are accustomed to weigh 
evidence of every kind in their own concerns. Mr. 
Bigelow would no doubt be ready with the remark 
that still the mere existence of juries renders some 
limitation on the scope of inquiries necessary by a law 
of evidence which would be unnecessary in the case of 
trials by judges alone. 

The most striking remarks are however connected 
with what he calls ** Medizvalism in the law.’’ But, 
lest he may be misunderstood and we be prejudiced or 
not alert to apply his remarks to our own legal system, 
let us see his view of the historical importance of Eng- 
lish law: “‘IT have no sympathy, let me plainly say, 
with those so-called practical men who profess to think 
that we Americans are cut off from all history, that we 
are a new stock entirely, and that independent of the 
past, we must or can strike out on lines of ourown. I 
am not of those who imagine that our laws can be un- 
derstood without a knowledge of the law of the time 
of Coke, and of Hale, and of Holt, or that we can mark 
out a course as if the lawyers of even earlier times had 
not lived. Other things being equal, that lawyer is 
best equipped for the business of his clients who has 
the largest knowledge of the history of tbe English 
law; he is the practical lawyer.” 

What he means by medivalism is medieval rea- 
soning, and that was ‘philosophy in theair.” Take 
yourthree degrees of negligence. ‘‘ Far from being 
part of the throbbing life of Roman jurisprudence, 
itself throbbing with the life of Rome, they were 
wrought in vale and cloister by ecclesiastics who knew 
little of, and possibly cared less for, the actual world 
from which they had separated themselves.” 

If this philosophy of the schoolmen was not fitted for 
the world, so much the worse for the world. It 
perished at last, but its subtle influence lived on in 
methods of thought. ‘The old lawyers were from the 
beginning of their education steeped in philosophy as 
something apart, and they carried it as of course into 
their legal studies, into their arguments at the bar, 
into their opinions from the bench. Generation after 
generation inherited the vice, in constantly lessening 
quantities fortunately, but down to this very day in 
quantities large enough to account for no small part of 
the feeling of disrespect for the law.”—London Law 
Times. 

—__>__—___ 
NEW YORK COURT OF APPEALS AB- 
STRACTS. 


ARBITRATION — SUFFICIENCY OF AWARD — SUPPLE- 
MENTAL AWARD.— (1) Where partners submit to arbi- 





trators, under Code of Civil Procedure, section 2366, 
the determination of their respective interests in the 
copartnership, and the compensation to which either 
partner is entitled in consequence of its dissolution, an 
award to one of them of a certain sum, and of such ad- 
ditional sum as was due him from the firm, on a cer- 
tain day, ‘‘on the books vf the firm,” and awarding 
the possession of the books to the other partner, is not 
definite and final, and should be vavated, as provided 
by Code of Civil Procedure, section 2374, subdivision 
4. 17 N. Y. Supp. 58, affirmed. (2) Where such arbi- 
trators make and deliver their award, they become 
functus officio, and have no power thereafter to recon- 
vene, and make a supplemental award. Feb. 28, 1893. 
Herbst v. Hiagenuers. Opinion by O’Brien, J. 


CCNTRACT—FOR SALE OF LAND—CONSTRUCTION—IN-= 
CUMBRANCE—PARTY-WALL.— (1) A contract for the 
sale of two adjoining city lots, and buildings thereon, 
stated that the northerly wall of the north lot was a 
party-wall. It appeared that the frontage specified in 
the contract could not be obtained, even approxi- 
mately, without including the whole of the-southerly 
wall, and that an inspection of the premises would not 
disclose the existence of a southerly party-wall. Held, 
that the vendor in effect stipulated that the northerly 
party-wall was the only party-wail on the premises. 
(2) The existence of a southeriy party-wall on such 
premises, with covenant running with the land, com- 
pelling the owner to rebuild and repair, and when re- 
bailt, requiring it to be on the same spot, of the same 
size and of similar materials as when originally con- 
structed, constitutes an incumbrance justifying the 
vendee in rejecting the title. Feb. 28, 1893. O’ Neill v. 
Van Tassel. Opinion per Curiam. 


CRIMINAL LAW — HOMICIDE — EVIDENCE — SUFFIC- 
IENCY—INSTRUCTIONS.— (1) On a trial for murder it 
appeared that deceased’s family and defendant’s lived 
in the same tenement. The killing was admitted, the 
defense being justifiable homicide. Shortly before the 
homicide the families became involved in a dispute, 
Deceased’s father testified that after such dispute de- 
fendant came into witness’ room and used vile lan- 
guage; that deceased ordered defendant out of the 
room; that defendant called him opprobrious names, 
and immediately stepped back into his own room and 
returned with a knife, and struck deceased, who fell 
dead. This testimony was partly corroborated by de- 
ceased’s mother. Defendant testified that after the 
quarrel he went into deceased’s room for water; that 
some quarrelling took place, and defendant tried to - 
shut the door of his room, but it was pushed open by 
deceased and his father, one armed with a club and 
the other with a piece of iron; that they struck him: 
that he grasped the knife, but did not know what he 
did with it; that he finally threw it down, and pushed 
deceased and his father into their own room; and that 
he did not know he had killed deceased until after his 
arrest. Defendant’s wife and a boarder testified to the 
same effect. It was conceded that deceased was in his 
own room when he fell, and the post-mortem examina- 
tion showed that his heart was cut through, such a 
wound ordinarily causing instant death. There were 
scalp wounds on deceased. On the morning after the 
homicide defendant made a statement which made no 
reference to the attack on him. It appeared that the 
boarder who testified for defendant had been twice 
convicted of larceny. Held, that a verdict of murder 
in the first degree would not be disturbed. (2) No 
error was committed by admitting evidence that the 
wounds on defendant's wrist might possibly have been 
caused by the handcuffs, when the court subsequently 
charges, on defendant’s request, that there was no evi- 
dence of any struggle at the time defendant was hand- 
cuffed. (3) Where the court iu its main charge, after 
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having explained the different degrees of murder and 
manslaughter, remarked that “if, as the defendant's 
counsel claims, the defendant should be found guilty 
of manslaughter in the first degree, it would be under 
the second subdivision,” etc., and at the close of the 
charge defendant's counsel excepted to the statement 
that he claimed that “the defendant should be con- 
victed of manslaughter in the first degree,’’ and the 
court immediately said: *‘No such charge has been 
made or intended; the jury will understand the court 
made no such charge’’—the charge is not a ground for 
anew trial. (4) Because the court charged that ‘if 
the jury are satisfied from the testimony of the people, 
under the law as [ have called your attention to it, that 
the defendant is guilty,”’ ete., it cannot be claimed 
that the jury were permitted to determine the guilt 
on the evidence given on the part of the prosecution 
alone, where the court at another time explicitly 
charged that “if the people have not satisfied you from 
all the evidence in the case’’ of defendant’s guilt, the 
jury should acquit. (5) Where the attention of the 
court was not called to any error in stating the testi- 
mony, and in the outset he reminded the jury that 
they were to correct any misapprehension of the testi- 
mony by the court, the fact that in quoting the testi- 
mony of defendant the court spoke of his looking for 
something, and grabbing the knife, whereas defendant 
said he seized it involuntarily, does not constitute 
error. (6) It was not error to refuse to charge that if 
the evidence of deceased's father and mother did not 
account for his scalp wounds, they were not accounted 
for except on the theory of the defense that they were 
received ina fight, there being no specific evidence as 
to the infliction of the wounds, and the evidence of 
neither party showing how or when they were in- 
flicted. Feb. 28, 1893. People v. Fitzthum. Opinion 
by Andrews, C. J. 


EMINENT DOMAIN — CITY PARK — SUFFICIENCY OF 
NOTICE — CONSTITUTIONALITY OF LAW.—(1) Laws of 
1888, chapter 195, empowers the city of Rochester to 
acquire lands for a public park by condemnation pro- 
ceedings. Section 5 requires notice by publication to 
be given the property-owners that it had been deter- 
mined to take the land described, and that an applica- 
tion for the appointment of commissioners to make an 
appraisal would be made at a time and place to be 
specified. Held, that the requirements of the section 
were complied with by the publication of the resolu- 
tion of the common council which recited the perform- 
ance of all the acts required, and specifying the date of 
hearing before the Supreme Court, thoagh the resolu- 
tion was not entitled in any court, or addressed to the 
persons to be affected, or signed by any party giving 
the notice. (2) Laws of 1888, chapter 193, authorizing 
the city of Rochester to acquire land for a park, is not 
unconstitutional because section 29 authorizes the city 
to sell at public auction any lands that may be found 
unnecessary to be longer used for that purpose, on the 
ground that it authorizes the city to condemn land for 
a purpose not public. Feb. 28, 1893. In re City of 
Rochester. In re Robinson. Opinion by O’Brien, J. 
20 N. Y. Supp. 506, affirmed. 


GUARANTY—SIGNATURE PROCURED BY FRAUD—IN- 
TOXICATION—RELEASE—DELIVERY OF GOODS—CHANGE 
IN PLACE—EVIDENCE.— (1) Where a principal procures 
a person who cannot read, and, while intoxicated, to 
sign a guaranty, of the contents of which he is igno- 
rant, on the false representation that it is an applica- 
tion for a license, and the former sends it by letter to 
the guarantee in another State, and the latter ships 
goods to the principal thereunder in ignorance of the 
manner in which it was procured, the guarantor is 
liable thereon to the guarantee for the default of the 
principal. (2) Where such guaranty provides for the 





delivery by the principal of certain goods at a particu- 
lar place, and the contracts between the latter and the 
guarantee subsequently executed provide for the de- 
livery of such goods at a different place, the guarantor 
is thereby released, irrespective of whether such 
change is material or not. 17 N. Y. Supp. 764, reversed. 
(3) In an action on such guaranty it is error to exclude 
evidence offered by defendant, in addition to his own 
testimony, to show his inability to read, and afterward 
submit to the jury the question as to whether or not 
he was able to read, since the jury are not bound to 
accept the unsupported evidence of an interested party. 
Feb. 28, 1893. Page v. Krekey. Opinion by O'Brien, J. 

Iprocy — INQUISITION — NOTICE — JURISDICTION. 
NEW TRIAL—EXCEPTION.— (1) An exception to the de- 
nial of a motion for a new trial, taken after the trial, 
presents no question for review, since it is only excep- 
tions taken during the trial which can be considered. 
2) Notice to an idiot of the execution of a commission 
de idiota inquirendo is sufficient, without notice of the 
application or other proceedings, to give the court 
jurisdiction. (3) The Court of Common Pleas of the 
city and county of New York is, for the purposes of 
idiocy proceedings, a court of general jurisdiction, un- 
der the Constitution, article 6, section 12 (Code Civil 
Proc., § 263, subd. 8); and all notices therefore neces- 
sary to the jurisdiction in such proceedings will be 
presumed, on collateral attack, in the absence of any 
thing in the record showing affirmatively that they 
were not given. Feb. 28, 1893. Gridley v. College of 
St. Fancis Xavier. Opinion by Earl, J. 


MUNICIPAL CORPORATIONS—DEFECTIVE STREETS.— 
(1) Laws of 1870, chapter 291, title 7, section 1, relating 
to the incorporation of villages, provides that if, on 
the presentation of a petition to lay out a street, the 
trustees ‘decide the improvement shall be made, they 
shall so decide by resolution to be entered in the min- 
utes of the board.’’ Held, that the omission of the 
trustees to adopt a formal resolution to make the im- 
provement is not a defense to the village in an action 
for personal injuries resulting from its negligent omis- 
sion to keep the street in a safe condition, after it pro- 
ceeded to open it. (2) There was evidence that after 
the street was laid out the occupants of houses adjacent 
to it were notified to build sidewalks in front of their 
premises, and that after the sidewalks were built they 
were used by persons in passing between the houses and 
the village, and were so used when the injury occur- 
red. Held, that the village was liable for injuries re- 
sulting from defects in the sidewalks, though the street 
was in an unfinished condition. Feb. 28, 1893. Sey- 
mour v. Village of Salamanca. Opinion per Curiam. 


NEGOTIABLE INSTRUMENTS — NOTICE OF PROTEST.— 
Where a notary mails a notice of protest to an indorser 
at the wrong address, sending it to the village where 
the notary lived, which was about four miles from the 
indorser’s residence, and in an adjoining town, and 
the notary had been to the indorser’s house, and knew 
its location, and knew the indorser was supervisor 
of the town in which he lived, and inquiry of the 
maker of the note or of business men in the 
notary’s village would have easily disclosed the in- 
dorser’s residence, and the notary had mailed a notice 
of protest of a note of which the one in suit was a re- 
newal to the indorser at his proper address, and his 
only effort to ascertain the correct address was to look 
in a directory, the notary has not acted ‘from the 
best information, obtained from diligent inquiry,” as 
required by statute, and the protest was not properly 
made. Feb. 28, 1893. Bacon v. Hanna. Opinion by 
Finch, J. 17 N. Y. Supp. 430, affirmed. 


ONEIDA COMMUNITY—WITHDRAWAL OF MEMBER— 
RIGHTS IN PROPERTY—FINDINGS OF REFEREE.—(1) In 





1848 the Oneida Community was founded, to enable its 
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members to live in community, transact business in 
common and observe certain religious practices. By 
the articles of association the property of each sub- 
scriber became an inseparable part of the community’s 
capital, and the earnings of all were mingled in a com- 
mon treasury. Every member was at liberty to with- 
draw, but he could not demand any share in the joint 
property. An account was kept of the property con- 
tributed by a member on his admission, and if he 
withdrew it was the practice to refund it, without in- 
terest, solely but as a matter of good will. No account 
was to be rendered of members’ services, but the edu- 
cation, subsistence and necessaries of life furnished 
them and their children were to be received as just 
equivalents for such services. No claim for wages was 
to be made by a withdrawing member, and there was 
a mutual stipulation that no member, or his heirs, ex- 
ecutors, administrators or assigns, would ever bring 
any action for wages or compensation, nor for the re- 
covery of any property contributed, or make any claim 
therefor, aud on expulsion of a member for just cause 
the community should not refund any part of the 
property contributed by him. Children of members 
became joint owners of community property at the 
age of twenty-one. Plaintiff's father was one of the 
founders of the community, and conveyed his property 
thereto, and plaintiff received his support and a liberal 
education at the expense of the community, and vol- 
untarily became a member after reaching bis majority, 
in 1865, and served the community from that time 
till i889, when he voluntarily left, and entered the em- 
ploy of others, retaining his earnings for his own use, 
whereupon the community resolved that his connec- 
tion with it was severed. Afterward the community 
formed a corporation and conveyed its property to it. 
Held, that plaintiff could not recover for services, nor 
for ashare in the community property. 16 N. Y. Supp. 
289, affirmed. (2) Where plaintiff left the community 
in violation of its rules, and without its consent, the 
fact that he stated to the community at the time that 
he reserved to himself the privilege of returning and 
resuming his membership did not keep alive his mem- 
bership. (3) The resolution passed by the community, 
to the effect that plaintiff had severed his connection 
with it, was not an expulsion, and not necessary to 
consummate plaintiff's withdrawal, and was a mere 
declaration of the interpretation put on plaintiffs con- 
duct. (4) Where the referee found th&t plaintiff ab- 
sented himself from the community, and omitted to 
perform his contract with it, and entered into a con- 
tract to serve outside parties, instead of it, and per- 
form his contract with them, and that the same was 
inconsistent with his obligations to the community, ac- 
cording to the terms of his contract with it, such find- 
ing was in legal effect a finding that plaintiff had of his 
own volition withdrawn from the community, and 
severed his contractual relations with it, and assumed 
an attitude toward it which debarred him from further 
recognition as one of its members. (5) Plaintiff having 
withdrawn from tbe community before its incorpora- 
tion, his property rights were not prejudiced or af- 
fected by such incorporation. (6) After the close of 
the evidence before a referee defendants moved a non- 
suit. The referee made no decision, but stated: ‘I 
shall have to make findings either way, and of course 
it will come up hereafter.” Both parties acquiesced, 
and proceeded to a trial of the merits of the issues 
framed by the pleadings; and the referee made special 
findings and dismissed the complaint. There was no 
specific request made by either party for a ruling on 
the motion. Held, that the proceedings were equiva- 
lent to a denial of the motion, or to a waiver of a de- 
cision on it, and plaintiff having resisted the motion, 
he cannot complain. Feb. 28, 1893. Burt v. Oneida 
Communitu, Limited. Opinion by Maynard, J. 





RAILROADS — ELEVATED — INJURY TO ABUTTERS — 
VALUE OF EASEMENTS—SETTING OFF BENEFITS.— (1) 
Easements appurtenant to premises abutting on an 
avenue on which there is an elevated railway, which 
easements are taken or interfered with by the railway, 
have in themselves, aside from any consequential dam- 
ages to the premises from the taking, only a nominal 
value. (2) The benefits resulting from the operation of 
the railway to the business portion of the premises, 
and peculiar thereto, should be set off against any con- 
sequential damages accruing to the property from the 
maintenance and operation of the road in front thereof; 
and an owner is not entitled to recover any greater 
sum as damages to the use of the premises than the 
net amount of the consequential injury after setting 
off the value of the special benefits. Feb. 28, 1893. 
Sperb v. Metropolitan El. Ry. Co. Opinion by Earl, J. 


RAILWAYS—ELEVATED—INJURIES TO EASEMENTS— 
BENEFITS—EVIDENCE.— (1) In an action for damages 
to property by reason of the construction and mainte- 
nance of an elevated railway, it is error to refuse to 
find that the easements appurtenant to the land, and 
interfered with by the railway, aside from any conse- 
quential damages to the premises frum the taking 
thereof, have in themselves only a nominal value; 
this being important for the reason that allowance for 
benefits can be made only in reduction of consequential 
damages. (2) It is also error to refuse to find that the 
property rights of an abutting owner in the street 
taken or interfered with by the railway are easements 
of light and of air and of access in and over the street. 
(3) Even if the evidence introduced does not show that 
the elevated railway increases the traffic and business 
in the wide avenues occupied by it, the courts may 
take judicial notice of this. (4) Plaintiff, after stating 
the value of his lot, should not be allowed to state 
what he would take for it if he could keep his right of 
action against the railway company, thus allowing him 
to give his opinion of what he considered his cause of 
action worth. Feb. 28, 1893. Bookmanv. New York El. 
R. Co. Opinion by Earl, J. 17 N. Y. Supp. 951, reversed. 


ELEVATED—INJURIES TO EASEMENTS—FUTURE 
DA MAGES—BENEFITS.— (1) Where it appears that there 
has been no past damages to the rental value of property 
by reason of the maintenance of an elevated railway in 
the street, fee damages should not be awarded on the 
speculation that by future changes in the operation 
thereof the benefits received from it will be with- 
drawn. (2) In awarding damages, not only benefits 
peculiar to the particular premises from the railway 
should be taken into consideration, but general bene- 
fits, which it may have shared in common with other 
property. Feb. 28, 1893. Siutro v. Metropolitan El. Ry. 
Co. Opinion by Andrews, C. J. 


REs ADJUDICATA—CLAIMS AGAINST STATE—LIMITA- 
TIONS—WHEN CAUSE OF ACTION ACCRUED.— (1) Judg- 
ment in mandamus against the board of managers of 
the Buffalo State Asylum, compelling them to certify 
to the amount found to be due plaintiff under his con- 
tract with the board for furnishing material for the 
construction of the asylum, is not res adjudicata 
against the State. James v. Campbell, 104 U. S. 356; 
Louisiana v. Jumel, 107 id. 711; Cunningham v. Rail- 
road Co., 109 id. 446: Hans v. Louisiana, 134 id. 1; 
North Carolina v. Temple, id. 22; Pennoyer v. MeCon- 
naughy, 140 id. 1; People v. Dennison, 84 N. Y. 272; 
Corkings v. State, 99 id. 491; Rexford v. State, 105 id. 
229; Gates v. State, 128 id. 221; People v. Squire, 110 
id. 666. (2) Laws of 1870, chapter 378, under which 
such contract was made, contains no provision making 
the certificate of the board binding on the State or evi- 
dence against the State; and under the contract the 
estimates of materials furnished by plaintiff were to 
be made by the superintendent and supervising archi- 
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tect, upon which payments were to be made, and there 
was no provision for certificates by the board of mana- 
gers, and the practice under the contract was in accord- 
ance with its terms, the supervising architect and super- 
intendent certifying the amount due from time to time 
to the contractor, and the board of managers issuing 
vouchers therefor. Held, that when plaintiff concluded 
his work under the contract, and the balance owing to 
him therefor became due, he was entitled to payment, 
and could institute proceedings before the State board 
of audit therefor, and the statute of limitations be- 
gan to run and his cause of action did not first accrue 
when the certificate was executed by the board of 
managers ip pursuance of the judgment in mandamus 
proceeding. Feb. 28, 1893. Peck v. State. Opinion by 
Earl J. 
cnscnetpnielpiiatvnteitaie 
OF VARIOUS 
CISIONS. 

CONSTITUTIONAL LAW — APPORTIONMENT ACTS— 
NECESSITY OF CONSTRUCTION—INEQUALITY OF APPOR- 
TIONMENT—LEGISLATIVE DISCRETION.—(1) Mandamus 
proceedings to test the validity of Apportionment Acts 
of the Legislature present a judicial question, of which 
the courts have jurisdiction, and not a political ques- 
tion, with which it will notinterfere. (2) Inan action 
by the State, on the relation of a legal voter, against 
the clerk of the Circuit Court, sheriff, and auditor of a 
particular county, to compel them by writ of mandua- 
mus to take the necessary steps to hold the election of 
1892 for senators and representatives under the Appor- 
tionment Act of March 8, 1879, and to enjoin them from 
proceeding under the act of March 5, 1891, on the ground 
that it is unconstitutional, the validity of the latter act 
must be determined, though it appears by the com- 
plaint that relator is not entitled to the relief 
demanded, because the act of March 8, 1879, is itself 
unconstitutional. Elliott, J., dissenting. (3) The Con- 
stitution, article 4, section 2, provides that the Senate 
shall not exceed fifty nor the House of Representatives 
oue hundred members, and that they shall be chosen 
by the respective counties or districts into which the 
State may from time to time be divided. Section 4 
provides for an enumeration every six years of the 
legal voters of the State. Section 5 provides that the 
number of senators and representatives shall, at the 
next session following each enumeration, be fixed by 
law, and apportioned among the several counties ac- 
cording to the number of legal voters in each. Section 
6 provides that a senatorial or representative district, 
where more than one county shall constitute a district, 
shall be composed of contiguous counties, and no 
county for senatorial apportionment shall ever be di- 
vided. Held, that though exact equality in apportion- 
ment cannot be attained, the Constitution requires the 
Legislature, in apportioning the State into senatorial 
and legislative districts, to approximate as nearly 
thereto as may be, and it has no legislative discretion 
to do otherwise. (4) Though the Legislature has, in a 
limited sense, a discretion to provide for representa- 
tion of fractions of the representative unit, the rule 
requiring an approximation to equality forbids 
the formation of districts containing large frac- 
tions unrepresented, where it is possible to avoid it. 
while other districts are largely over-represented, 
(5) The act of March 5, 1891, forms forty-three counties 
into twenty-two districts, to each of which one senator 
is allotted, eleven of which districts, composed of 
twenty-three counties, contained one hundred and 
forty-eight thousand four hundred and ninety-six legal 
voters, while the other eleven districts, composed of 
twenty counties, bad only ninty-nine thousand six 
hundred and nine such voters. Held, that such ap- 
portionment was not such approximation to equality 
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as the Constitution required, since in voting a popula- 
tion of two hundred and forty-eight thousand one 
bundred and five there is a difference in favor of eleven 
districts as against the other eleven of forty-eight 
thousand eight hundred and eighty-seven. (6) The act 
of March 5, 1891, assigning a certain county, containing 
eight thousand six hundred and eighty-eight less voters 
than the senatorial unit, and another county, with 
three thousand seven hundred and sixteen less, each to 
two senatorial districts composed in part of other 
counties, thus enabling such small counties to vote for 
two senators, while many counties containing four 
times as many voters as the former county vote for 
one senator only, is unconstitutional and void, since 
it violates the rule requiring approximate equality in 
the apportionment. (7) Such act, denying one county, 
having more voters than the representative unit, a rep- 
resentative, and giving certain counties, each having 
less voters than the representative unit, a representa- 
tive each, and also assigning them to certain districts 
with other counties, the latter of which are not contigu- 
ous, is in violation of the Constitution and void. (8) The 
act of March 8, 1879, while differing materially iv many 
respects from the act of March 5, 1891, is subject to 
many of the constitutional objections to which the 
latter is open, and for the same reasons is unconstitu- 
tional and void. Ind. Sup. Ct., Dec. 17, 1892. Parker 
v. State, ex rel. Powell. Opinion by Coffey, J. 


CoNnTRACTS—BUILDING—RIGHTS OF LOWEST BIDDER. 
—A private person, who has asked for bids from con- 
tractors on a house that he intends to construct, is not 
bound to award the contract to the lowest bidder. 
The plaintiff was admittedly the lowest bidder for the 
erection of defendant’s building. It does not follow 
however that because he was the lowest bidder the de- 
fendant was bound to award him the contract. The 
fact that upon the opening of the bids either the archi- 
tect or the defendant may have said to the plaintiff: 
“You are the lucky man,’ amounts to nothing more 
than a recognition of the fact that he was the lowest 
bidder. After the bids had been opened, it was the 
right of the defendant to inquire into the fitness and 
ability of the respective bidders to fulfill the contract. 
He was not bound to award it to a bidder who lacked 
either the skill, experience or ability to properly per- 
form the contract. In this case the contract never 
was awarded to the plaintiff. There were a number of 
questions to be settled when the defendant and the 
bidder were brought together before their minds could 
be said to have agreed upon any thing. Penn. Sup. 
Ct., Janu. 50, 1893. Leskie v. Haseltine. Opinion per 
Curiam. 


DEED—DESCRIPTION—UNCERTAINTY.— A deed de- 
scribing the land conveyed merely as so many acres to 
be taken by the grantee from a larger tract, wherever 
he may select, is not void for uncertainty. A proper 
construction of the instrument gives it the effect of a 
conveyance of an undivided interest of one hundred 
acres in the share of Arckie Womack in the eight hun- 
dred and twenty-five-acre tract, with the privilege of 
selecting—whether valid or not—superadded. We 
cannot distinguish it in principle from the conveyance 
of an undivided half, third or other fractional interest, 
coupled with the privilege of selecting it out of certain 
specified parts of the land. We are of opinion that the 
courts of Massachusetts and California, and doubtless 
of other States, have announced the correct rule, which 
may be stated thus. When a deed conveys a certain 
number of acres, without describing the land con- 
veyed, to be taken out of a larger tract described, the 
grantee becomes, by his deed, a tenant in common, 
having a fractional interest, represented by a fraction, 
whose denominator is a number equal to the number 
of acres in the larger tract described, and whose 
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enumerator is a number equal to the number of acres 
conveyed. The grantee acquires such fractional in- 
terest in every acre of the larger tract. Wallace v. 
Miller, 52 Cal. 655; Lawrence vy. Ballou, 37 id. 518; 
Schenk v. Evoy, 24 id. 104; Gibbs v. Smith, 12 Cush. 
397, 398; Brown v. Bailey, 1 Metc. (Mass.) 254. In the 
last case cited, in which a one-fifth interest in a home- 
stead tract of land was devised to be taken when the 
devisee should choose, Chief Justice Shaw, delivering 
the opinion of the court, said: “These words do not 
constitute a condition precedent to the vesting of the 
estate, but a right or privilege superadded to the de- 
vise, to be exercised or not, at the will of the devisee, 
upon partition. Consequently Mathew (devisee) be- 
came entitled, as a tenant in common, under the 
devise, upon the decease of his father (devisor).” 
We conclude that the deed in question conveyed 
such interest in the land as should have been dis- 
posed of in the partition suit. It is not believed 
that this conclusion is necessarily in conflict with Dull 
v. Blum, 68 Tex. 299, though one or two expressions in 
the opinion in that case might be construed to an- 
nounce a different rule. Tex. Ct. Civ. App. Dohoney 
v. Womack. Opinion by Stephens, J. 


EVIDENCE—USAGE TO EXPLAIN—CONTRACT.— Plain- 
tiffs made a written contract to purchase a large quan- 
tity of potatoes on Brown’s island, paying part of the 
purchase-price. Subsequently high waters destroyed 
the potatoes, and plaintifis sued to recover back the 
money paid. Defendants set up a counter-claim, stat- 
ing that it is the custom for the purchasers of potatoes 
on such island to furnish a boat for their shipment, 
and notify the seller when it will be there, which plain- 
tiffs, though knowing of such custom, had failed and 
neglected to do, in consequence of which the potatoes 
were destroyed. Held, that it was proper to admit 
evidence of such custom, if known to plaintiffs at the 
time the contract was made. Where a contract is 
silent as to details, custom and usage may be resorted 
to for the purpose of supplying such details or annex- 
ing incidents to the contract, provided the details or 
neidents sought to be imported into the contract are 
not inconsistent with its express terms, or any neces- 
sary implications from those terms, and do not contra- 
vene the positive requirements of the law, or some 
principle of public policy. Barlow v. Lambert, 28 Ala. 
709; Sawtelle v. Drew, 122 Mass. 229; Dawson v. Kit- 
tle, 4 Hill, 107; Hutton vy. Warren, 1 Mees. & W. 466; 
note to Wigglesworth v. Dallison, 1 Smith Lead. Cas. 
(7th Am. ed.) 904. “It has long been settled,’’ says 
Baron Parke in Hutton v. Warren, supra, “ that in com- 
mercial transactions extrinsic evidence of custom and 
usage is admissible to annex incidents to written con- 
tracts, in matters with respect to which they are silent. 
The same rule has also been applied to contracts in other 
transactions of life, in which known usages have been 
established and prevailed, and this has been done upon 
the principle of presumption that in such transactions 
the parties did not mean to express in writing the 
whole of the contract by which they intended to be 
bound, but a contract with reference to those known 
usages.” So, in Sawtelle v. Drew, supra. ‘ A custom, 
within the meaning of the law, if general,’”’ says Lord, 
J., “is incorporated into, and becomes a part of, every 
contract to which it is applicable; if local, of every 
contract made by parties having knowledge of or 
bound to know its existence.” The contract in ques- 
tion here is silent as to the consignee or place of desti- 
nation of the potatoes, and as to who should procure 
or furnish the boat upon which the same were to be 
delivered or shipped; and hence proof of usage or cus- 
tom, if any prevailed, is admissible to supply these de- 


tails upon which the contract is silent, if such usage or | 


custom was known to the plaintiffs at the time the 
contract was made. Oreg. Sup. Ct., Dee. 26, 1892. 
Holmes v. Whitaker. Opinion by Bean, J. 


MARRIAGE— LIABILITY OF HUSBAND FOR WIFE’S 
DEBTS—DIVORCE PROCEEDINGS. — Where a husband 
permits his wife to carry on business in ber own name 
either as his agent or as his partner, a subsequent sepa- 
ration and commencement of divorce proceedings by 
the wife will not operate to terminate the busband's 
liability for goods bought thereafter for such business, 
where the vendor deals with her on the faith of her 
former relation, unless notice or knowledge of the sepa- 
ration is brought home to him. In all cases of the dis- 
solution of a partnership, other than by operation of 
law or by the withdrawal of a dormant partner, actual 
or express notice or knowledge of the dissolution to 
former dealers or customers of the firm, is essential to 
terminate the agency of the partners for each other 
with respect to such dealers or customers. 17 Am. & 
Eng. Encye. Law, 1117 et seq.; Kenney v. Altvater, 77 
Penn. St. 34; Benjamin v. Covert, 47 Wis. 375; Ward- 
well v. Haight, 2 Barb. 549. So too where a party is 
shown to have been the agent of another in a particu- 
lar business, and continues to act within the scope of 
his former authority, persons dealing with him, with 
the knowledge and upon the faith of such former 
agency, and without notice of its revocation, are not 
affected by the termination of the agency. Hatch v. 
Coddington, 95 U. 8.48; Diversy v. Kellogg, 44 Il]. 114; 
Murphy v. Ottenheimer, 84 id. 39; Tier v. Lampson, 
35 Vt. 179. The separation of the parties and the suit 
for divorce commenced by C. M. Stone against her 
husband would not operate to terminate her agency, 
either as a partner or agent as to plaintiffs, if they 
knew and were dealing with her on the faith of the 
former relationship, unless it was shown that they had 
express notice of such separation and divorce proceed- 
ings, or such facts were made to appear as would war- 
rant a jury in finding that they had actual knowledge 
thereof. The question as to whether plaintiffs had no- 
tice or knowledge of the separation and divorce suit 
was not submitted to the jury, but they were, in ef- 
fect, instructed, asa matter of law, that the mere sepa- 
ration and living apart of defendants, the suit for di- 
vorce, and exclusion of the husband from participa- 
tion in the business were sufficient to terminate the 
agency of the wife as to the plaintiffs, whether they had 
notice or knowledge thereof or not; and for this rea- 
son the cause is reversed and a new trial ordered. Ore. 
Sup.Ct., Dec. 26, 1892. Snell v.Stone. Opinion by Bean, J. 

NEGLIGENCE — GAS LEAK — CONCURRING NEGLI- 
GENCE.—W here defendant gas company’s servant went 
on plaintiff's premises to look for a leak, and a third 
person, not defendant’s agent, accompanied him into 
plaintiff's cellar, and struck the match that caused the 
explosion, defendant is not relieved from liability, the 
concurrence of the presence of the gas through defend- 
ant’s negligence with the lighting of the match being 
necessary to cause the explosion. Under the facts of 
this case it is immaterial whether Walters or House- 
holder, the defendant’s servant, struck the match. 
The concurrence of the presence of the gas and the 
lighting of the match, the negligence of the defendant 
with that of Walters, was necessary to and did cause 
the explosion. In such cases the injured party has his 
redress against either of the wrong-doers, or both, at 
his election, except where goods or passengers are in- 
jured through the concurrent negligence of a common 
carrier and a third person. Borough vf Carlisle v. 
Brisbane, 113 Penn. St. 544. Penn. Sup. Ct., Jan. 3, 1893. 
Koelsch v. Philadelphia Co. Opinion by Heydrick, J. 

TRUST—SET-OFF.—A., having a pecuniary demand 
against B., procured him to make a conveyance of 
land to C. to secure it, C. giving back to B. a defea- 
| sance. A. afterward became largely indebted to C., 
and ©. procured from B. a conveyance of his equity of 
redemption. Held, that neither A. nor his assignee 
could enforce the trust against C. without allowing 
| him forthe indebtedness which A. owed him. The 
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present is not a case of set-off between mortgagor and 
mortgagee or the assignee of either. It is a question 
between a trustee and a cestui que trust, and it is this: 
Will the cestui que trust, who is indebted to his trustee, 
be permitted to call that trustee to account, as such, 
in this court, and compel him to execute a trust the 
result of which will be that the trustee must either 
pay his cestui que trust a sum of money, or bave a lien 
for the amount fastened upon his property, and that 
property sold to pay it, without allowing his trustee 
for what he owes him? That is the question. It 
seems to me that he cannot. The complainant's claim 
is one resting entirely in equity. He has no legal right. 
He comes into a court of equity to enforce it, and at 
once subjects himself to the equitable maxim that he 
who asks equity must do equity. His suit is, in effect, 
one to recover money. He asks defendant to acknowl- 
edge that he is mortgagee of the lands in question to 
the extent of 8500, for the benefit of the complainant, 
and that such mortgage be enforced for his benefit. As 
defendant is also the equitable owuer of the equity of 
redemption, it is tantamount to demanding the money 
of the defendant. Now, the right of set-off is a favorite 
in equity, and is one source of its jurisdiction which 
Mr. Spence says (1 Spence Eq. Jur. 651) was assumed 
on principles of natural equity. If two parties have 
independent money demands against each other, 
natural justice and equity demand that they should be 
set off against each other, and I think that equity ex- 
ists here. The complainant, standing in English’s 
shoes, comes into this court asking it to enforce an 
equity which English once had against the defendant. 
Fundamental principles of equity compel him to do 
equity. Noauthority is necessary for this proposition, 
if we look at this as a case of set-off merely. But the 
maxim covers the other view of this case, and it was 
applied to acase much like the present in Dacres v. 
Crompe, by Lord Keeper Bridgman, as stated by Lord 
Chancellor Nottingham, and reported in 2 Ch. Cas. 87, 
sub nom. Bradburne v. Amand. Lord Dacres em- 
ployed Crompe to purchase land for him, and to bor- 
row money with which to pay for it, which Crompe 
did, taking the title in hisown name, and also bor- 
rowed other moneys for Lord Dacres. Ona bill by 
Lord Dacres against Crompe asking for the convey- 
ance to him of the lands so purchased by Crompe, upon 
payment only of the amount borrowed to pay for them, 
it was held that he must, as a condition, pay all the 
moneys that Crompe had borrowed and advanced for 
and tohim. Here there was no connection between 
the purchase of the lands and the loaning of the 
moneys other than those used to pay for them. The 
principle of this case is thus expressed in Story Eq. 
Jur., § 64e: *‘ Where a party seeks the benefit of a pur- 
chase made for him in the name of a trustee, who has 
paid the purchase-money, but to whom he is indebted 
for other advances, he shall not be relieved but upon 
payment of all the money due to the trustee;”’ citing 
Com: Dig., tit. “ Chancery,” 3 F. 3, which is based upon 
Dacres v. Crompe. So in Baxter v. Manning, 1 Vern. 
244, and again in Shuttleworth v. Laycock, id. 245, it 
was held that if one mortgage his land to secure a loan, 
and afterward the mortgagee loans other money to the 
mortgagor upon his bond, without any agreement that 
his mortgage shall stand security therefor, neither the 
mortgagor nor bis heir will be permitted to redeem 
the land without paying the debt secured by bond, as 
well as that secured by the mortgage, though it would 
be otherwise if a second mortgagee were asking to re- 
deem. I think therefore that the defendant is en- 
titled to succeed on his first ground. I alsothink that 
he must succeed on his second ground, viz., that there 
was an agreement that the defendant was to hold the 
land as security for what English owed him. N. J. 
Chan. Ct., Dec. 4, 1892. Loder v. Allen. Opinion by 
Pitney, V. C. 











NATHAN HALE. 


ia compliance with the request of an esteemed cor- 
respondent, we give below the beautiful poem, 
“Nathan Hale,” by Judge Francis M. Finch, of the 
New York Court of Appeals. Our correspondent sug- 
gests that it should ‘“‘be engraved upon the Nathan 
Hale monument for the purposes of the observer; its 
perpetuation is onthe more enduring marble of Pa- 
triotism and History.’’ Another correspondent writes: 
‘His statue is to be placed in the City Hall Park if 
the new municipal building does not extend too far.” 
That or Central Park is a fitting place for it. The 
poem is as follows: 
NATHAN HALE. 


By Francis M. Finca. 





To drum-beat and heart-beat, 
A soldier marches by; 
There is color in his cheek, 
There is courage in his eye, 
Yet to drum-beat and heart- beat 
In a moment he must die. 


By starlight and moonlight 
He seeks the Briton’s camp; 
He hears the rustling flag 
And the armed sentry’s tramp; 
And the starlight and moonlight 
His silent wanderings lamp. 


With slow tread and still tread 
He scans the tented line; 

And he counts the battery guns 
By the gaunt and shadowy pine; 

And his slow tread and still tread 
Gives no warning sign. 


The dark wave, the plumed wave, 
It meets his eager glance; 

And it sparkles ‘neath the stars 
Like the glimmer of a lance — 

A dark wave, a plumed wave, 
On an emerald expanse. 


A sharp clang, a still clang, 
And terror in the sound! 
For the sentry, falcon-eyed, 
In the camp a spy hath found; 
With a sharp clang, a steel clang, 
The patriot is bound. 


With calm brow, steady brow, 
He listens to his doom; 

In his look there is no fear, 
Nor a shadow-trace of gloom, 

But with calm brow and steady brow 
He robes him for the tomb. 


In the long night, the still night, 
He kneels upon the sod; 

And the brutal guards withhold 
E’en the solemn word of God! 

In the long night, the still night, 
He walks where Christ hath trod. 


‘Neath the blue morn, the sunny morn, 
He dies upon the tree; 

And he mourns that he can lose 
But one life for liberty; 

And in the blue morn, the sunny morn, 
His spent wings are free. 


But his last words, his message-words, 
They burn, lest friendly eye 

Should read how proud and calm 
A patriot could die, 

With his last words, his dying words, 
A soldier's battle-cry. 


From fame-leaf and angel-leaf, 
From monument and urn, 

The sad of earth, the glad of heaven, 
His tragic fate shall learn, 

And on fame-leaf and angel-leaf 
The name of Hale shall burn! 
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CURRENT TOPICS. 





HE ‘‘ Proceedings of the Illinois State Bar Asso- 
ciation at the sixteenth annual meeting,” held at 
Springfield, in January last, is at hand and is in 
yarious ways attractive. It is prefaced by a fine 
likeness of Judge Caton, of whose ‘‘ Recollections 
of the Illinois Bench and Bar” herein published we 
have before spoken. There are also good portraits 
of Messrs. Lyman Trumbull and James R. Doolittle, 
and the efficient secretary and treasurer, Mr. Wil- 
liam L. Gross, the latter however having apparently 
been taken when he was at college or the high 
school. Or perhaps it is the son of our old friend! 
At all events his labors as treasurer do not seem to 
have furrowed his brow nor bowed his frane. The 
pamphlet contains the annual address by Mr. Trum- 
bull, the president; Mr. Doolittle’s address on 
‘‘ Liberty of Pursuit as Affected by Combinations of 
either Labor or Capital;” Judge Caton’s paper 
above mentioned; one on Moses, ‘* The Greatest 
Lawyer,” by Mr. James 8. Ewing, of Bloomington; 
one on Supplementary Proceedings, by Mr. James 
H. Matheny, of Springfield; and one of which we 
have spoken before, on the Dartmouth College Case, 
by Mr. Ephraim A. Otis, of Chicago. The most 
suggestive of these is that on Moses. Mr. Ewing 
evidently does not agree with the modern school of 
Jewish scholars, represented at the meeting of this 
same association in Chicago, in January, 1892, by 
the learned and eloquent Rabbi Hirsch, who do not 
believe that there was “any sich a person” as Moses, 
but rather believe that Moses is a name for a collec- 
tion of history and laws. Mr. Ewing seems rather 
inclined to believe that Moses was so real and potent 
an individual that instead of being created by 
Jehovah he himself ‘‘created Jehovah!” For our- 
selves we believe that Moses was a man, and that he 
got angry and smote that rock! That incident could 
not have been invented. In Mr. Doolittle’s paper 
is given a rapid sketch of Le Claire, the father of 
the scheme of profit-sharing. This paper does equal 
credit to the writer's head and heart. There are no 
truer or more vital words than these: ‘‘ Liberty of 
pursuit, without invasion of another's right, is the 
essence of human liberty.””. Mr. Trumbull deprecates 
the slavery of the bench to ancient precedents and 
traditional forms, and executes a war dance above 
the grave of the rule in Shelley’s case. In the re- 
ported discussions, there seems to have been a strong 
leaning toward the abolition of seals, but we think 
that in the proposed form of enactment the proposal 
to except deeds and mortgages of land is ill advised. 
Judge Caton very acutely said: ‘‘ The most import- 
ant document has no seal; the will,” ete. Let us 
echo the reported ‘‘(applause).” It seems strange 
to New York lawyers that the efficient process of 
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“supp. pro.” is a stranger to the Illinois legal sys- 
tem, That was one of the principal beneficences of 
our code system of 1848. It seems strange to us 
also that Illinois is just waking up to the impolicy 
of long leases. The association also discussed the 
desirability of certain reforms in the constitution of 
the courts. The truth seems to be that while Iilinois 
has a very forward and progressive son, to-wit, the 
city of Chicago, the ‘‘old man” has thus far been 
very conservative. 


Mr. William W. Wight, of Milwaukee, sends us 
a pamphlet monograph of twenty pages, entitled 
‘*Tord Mansfield’s Undecided Case.” That case 
was Wright v. Sarmuda, 2 Phillimore, 261, note a, 
and involved the question of the presumptive order 
of survivorship in a common fatal disaster. This 
monograph is a remarkably elegant performance, 
and exhausts the decisions and the law upon this in- 
teresting point. The leading case in this State 
(Newell v. Nichols, 75 N. Y. 78; 8. C., 31 Am. Rep. 
424) is cited, stated, and considered. At the close 
is an index of citations. Our only regret is that the 
monograph is not published in a more permanent 
form, printed in larger type, with shorter lines, and 
bound in cloth or sheep. It is worthy of this greater 
care, and would probably find purchasers enough 
(just about) to pay expenses. 


The Michigan Law Journal asks: ‘*Can an affi- 
davit be legally sworn to over a telephone? We do 
not know that any court has yet been called upon 
to answer this question, But it is only a question 
of time when the point may be raised. To our cer- 
tain knowledge the practice prevails to some extent, 
It is, to say the least, questionable whether the sub- 
scribing notary can legally say that the affiant ‘ per- 
sonally appeared,’ in the real meaning of the jurat. 
It is extremely doubtful whether an affidavit or 
verification so made would be held suflicient if put 
to a legal test.” We think the Journal is quite cor- 
rect in its doubts. The rule is that the officer and 
the affiant must be face to face. This is substantially 
held in Case v. People, 76 N. Y. 242. Case was presi- 
dent of a life insurance company, and was accus- 
tomed to sign reports required by law to be verified, 
and send them by a messenger to a neighboring 
notary, who without seeing him or swearing him, 
affixed his signature to the certificate. This was 
held not to be a valid affidavit of which perjury 
could be predicated. Of course in the case sup- 
posed there is the form of administering the oath, 
which did not exist in the case cited, but how can 
an oath be intelligently administered unless the 
affiant is personally present? No one would contend 
that the transaction could be made binding by letter 
through the mail, and yet that would be as au- 
thoritative as a telephonic communication, How 
van a legal officer get jurisdiction of a person who is 
not present before him? There are many things 
done in this ** hustling” age which will not ‘‘hold 
water,” and this thing is one of them. 
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The Michigan Law Journal also commenting on 
the recent decision of the Pennsylvania Supreme 
Court that Sunday newspapers are not a work of 
necessity or charity, inquires: ‘‘Is the publication 
in a Sunday newspaper of legal publications and 
notices, required by law to be published a certain 
number of weeks in some ‘newspaper printed in the 
county,’ etc., a sufficient compliance with the stat- 
ute?” We should say that it depends upon the 
view taken in the particular State of the legality of 
Sunday newspapers. Where they are tolerated by 
law, such a notice would be lawfully published in 
them, and vice versa. In Pennsylvania such a pub- 
lication would be invalid, and so in this State, where 
a contract for advertising in a Sunday newspaper 
has been held invalid. 


An amusing breath blows to us from the Bahamas. 
The chief justice of that mild region wrote some 
letters to a newspaper there commenting on matters 
concerning the public health. Thereupon a news- 
paper published a very satirical and irreverent letter, 
signed ‘Colonist,’ in which it was stated that 
‘*Penny readings, daughters of Ruth, Mrs. Newton 
Jones, and W. C. T. U. have all felt the fostering 
touch of” C. J.’s ‘‘strong hand.” But the most 
offensive allusion was to the C. J.’s having in court 
reprimanded a party in whose favor he had recently 
given judgment, for offering him a present of pine- 
apples. On this “Colonist” was very merry, ob- 
serving among other things, ‘‘ It is assuring to this 
community to know that the ‘ Fount of Justice’ in 
this colony is above the price of even one dozen 
pine-apples,” and characterized this as a ‘‘ beautiful 
incident” and ‘noble conduct.” Then the C. J. 
summoned the naughty editor before him, and re- 
quired him to divulge the name of the ‘* Colonist,” 
and produce the manuscript, under peril of com- 
mittal for contempt. The editor contumaciously 
refused. Then the C. J. chucked Mr. Editor into 
jail, there to lie during his pleasure (or displeasure), 
and fined him £65 and costs. The other colonists 
then rose in indignation, flocked to the governor, 
and demanded that he should release Mr. Editor. 
This he did. Then the Privy Council were invoked 
to say who was the ‘‘biger man” —the C. J. or 
the governor — and they said, without wasting any 
words, the governor, and that there was no con- 
tempt (of court) in the letter of ‘‘ Colonist” nor in 
the editor’s refusal to divulge his name or show the 
‘*copy.” Cheer up, ye newspaper men! ye have 
still some rights that courts are bound to respect. 


There isin the Michigan Law Journal an instruct- 
ive article on ‘‘ Malice in the Law of Torts,” by Mr. 
Ernest Wilson Huffcut. The writer accepts as ‘‘a 
practical working rule,” the definition of Mr. Justice 
Bayley, in Bromage v. Prosser, 4 B. & C. 247, ‘*: 
wrongful act, done intentionally, without just cause 
or excuse. The last five words are superfluous, for 
if the act is ‘‘ wrongful,” of course it is necessarily 
implied that it is “without just cause or excuse.” 
Judge Harris used te te) us students in the Albany 





Law School, that malice simply meant ‘‘ done on pur- 
pose.” This seems to have been Bayley’s notion. The 
main purpose of the article however is the discussion 
of ‘‘malice in fact,” or as the writer puts it, ‘the 
eager, sharp and cruel malevolence, which dominat- 
ing as a motive, impels one man to act to the dam- 
age of another. This is the malice which is held 
to be necessary in actions for malicious prosecution, 
and to overcome the defense of privilege in actions 
for defamation,” and the inquiry is, “ whether an 
act resulting in damage, but for which otherwise no 
remedy can be had, will become actionabie, and 
therefore remediable, if it be shown that the actor 
was dominated in what he did by malice against 
the one damaged.” The writer concludes: ‘ Ap- 
plying these principles to the cases involving malice 
we may conclude that the cases fall in practice into 
four classes: (1) those where no legal right is in- 
vaded and the damage is strictly damnum absque in- 
juria, but these are probably fewer in number than 
would be supposed; (2) those where a legal right is 
invaded but the law raises a conclusive presumption 
of justification; (3) those where a legal right is in- 
vaded, but the law raises a prima sucie presumption 
of justification; (4) those where a legal right is in- 
vaded and tie law raises no presumption of justifica- 
tion, unless possibly the presumption that men do 
right rather than wrong, or that men are not guilty 
of malicious wrongs. In the first two classes no 
case is remediable. In the third class only excep- 
tional cases are remediable. In the fourth class all 
cases are remediable. In the third and fourth 
classes the proof of malice on the part of the de- 
fendant may overthrow whatever presumptions thie 
law raises in his favor, and entitle the plaintiff to 
redress. It isin such cases therefore that malice 
becomes a material element in determining the lia- 
bility of one who has inflicted an intentional injury 
upon another.” 
a an 


NOTES OF CASES. 


[* Abbot v. Heath, Supreme Court of Wisconsin, 

February 21, 1893, it was held that a physician 
who was consulted by plaintiff for the purpose of 
obtaining his testimony as a medical expert on a 
trial for personal injuries, and not for treatment, 
may not testify to statements made to him by plain- 


tiff as to symptoms and condition of health. The 
court said: ‘‘A physician called upon to treat a 
patient must, of course, depend much upon the 
statements of the patient’s feelings and sensations, 
but this is a very different case. In such a case the 
physician must depend upon his own observation of 
most of his present symptoms. A pretended physi- 
cian might prescribe for a patient wholly from in- 
formation derived from the statements of the patient 
communicated by letter, without even having seen 
him, but such a doctor would scarcely be a com- 
petent medical expert witness in court. Here the 
plaintiff might about as well have written to these 
two medical witnesses, and stated to them how and 
when he was injured, and his present subjective 
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symptoms over three years afterward, and obtained 
their opinions of his case under oath. The admis- 
sion of this testimony by the court was a palpable 
and material error. It was all the medical testi- 
mony the plaintiff had to show the extent and per- 
manence of his injury, and his damages found by 
the jury must have been mainly based upon it. The 
facts embraced in a hypothetical statement upon 
which an opinion of a medical witness is asked must 
be in evidence, and sworn to be true, in the case, 
either before or afterward. Gates v. Fleischer, 67 
Wis. 504; Dilleber v. Insurance Co., 87 N. Y. 79; 
Railroad Co. v. Fulvey, 104 Ind. 409; Kelly v. Tele- 
phone Co., 34 Minn, 321. But here the medical 
opinions are based wholly on the unsworn state- 
ments of the plaintiff, in violation of one of the 
main principles of the law of evidence. We dislike 
to reverse judgments, and especially of this sort, 
but we must not sanction such clearly incompetent 
medical evidence. The case of Quaife v. Railway 
Co., 48 Wis. 513; 8. C., 33 Am. Rep. 821, is cited 
by the learned counsel of the respondent as a 
justification for this testimony, * * * is an au- 
thority directly against, and not in favor of, the ad- 
missibility of this evidence.” 

In O'Grady v. State, Supreme Court of Nebraska, 
March 1, 1893, it was held that intoxication is no 
justification or excuse for crime; but evidence of 
excessive intoxication by which the party is wholly 


deprived of reason, if the intoxication was not in- 
dulged in to commit crime, may be submitted to 
the jury for it to consider whether in fact a crime 
has been committed, or to determine the degree 


where the offense consists of several degrees. The 
court said: ‘It will be observed that the instruc- 
tion contains two propositions, viz.: That drunken- 
ness is no excuse for crime, unless it produces actual 
insanity or loss of reason; and, second, that where 
the intoxication is voluntary, proof of intoxication 
cannot be considered to disprove intent. The rule 
as stated in the second part of the instruction, being 
without qualification, is too broad, While it is true 
that intoxication is not a justification or excuse for 
crime, it is also true that at the present time evi- 
dence of intoxication may be admitted to determine 
whether or not a crime has been committed, or, 
where it consists of several degrees, depending on 
the intent, the grade of the offense. Cline v. State, 
43 Ohio St. 334, 335, which, in our view, states the 
law correctly, is as follows: ‘Where a person hav- 
ing the desire to do to another an unlawful injury, 
drinks intoxicating liquors to nerve himself to the 
commission of the crime, intoxication is held, and 
properly, to aggravate the offense; but at present 
the rule that intoxication aggravates crime is con- 
fined to cases of that class. The rule is well settled 
that intoxication is not a justification or an excuse 
for crime. To hold otherwise would be dangerous 
to, and subversive of, public welfare. But in many 
cases evidence of intoxication is admissible with a 
view to the question whether a crime has been com- 
mitted, or where a crime consisting of degrees 





has been committed, such evidence may be import- 
ant in determining a degree. Thus an intoxicated 
person may have a counterfeit bank bill in his pos- 
session for a lawful purpose, and, intending to pay 
a genuine bill to another person, may by reason of 
such intoxication hand him the counterfeit bill. As 
intent, in such case, is of the essence of the offense, 
it is possible that in proving intoxication you go far 
to prove that no crime was committed. Pigman v. 
State, 14 Ohio, 555. So where the offense charged 
embraces deliberation, premeditation, some specific 
intent or the like, evidence of intoxication may be 
important, and it has frequently been admitted. 
Nichols v. State, 8 Ohio St. 485; Davis v. State, 25 
id. 369; Jytle v. State, 31 id. 196. The leading 
case (Pigman v. State) has been repeatedly cited 
with approval (People v. Robinson, 2 Park, Crim. 
235; People v. Harris, 29 Cal. 678; Roberts v. People, 
19 Mich. 401; State v. Welch, 21 Minn. 22; Iopt v. 
People, 104 U. 8. 631; State v. Johnson, 49 Conn. 
136), and no doubt the law upon the subject is cor- 
rectly stated in that case, and the rule as there 
expressed is humane and just; but there is always 
danger that undue weight will be attached to the 
fact of drunkenness where it is shown in a criminal 
case, and courts and juries should see that it is only 
used for the purpose above stated, and not as a 
cloak or justification for crime. See also, U. S. v. 
Drew, 5 Mason, 28; 1 Lead. Crim. Cas, (2d ed.) 
131, note; Reg. v. Davis, 14 Cox Crim. Cas. 536; 28 
Moak Eng. Rep. 657; note Lawson Insan. 533-768, 
where all the cases are collected relating to the ad- 
missibility and effect in criminal cases of proof of 
intoxication.” Drunkenness is not favored as a de- 
fense, and in Johnson v. Phifer, 6 Neb. 402, this 
court held that it could not relieve a party from a 
contract on the ground that he was drunk when it 
was entered into, unless his condition reached that 
degree which may be called ‘excessive drunken- 
ness,’ where a party is utterly deprived of reason 
and understanding. This in our view is the true 
rule. As much as we may desire to discourage 
drunkenness, and deplorable as the habit of drink- 
ing, with its train of wrecks and ruin, may be, we 
must still recognize the frailty of human beings, 
and adapt the law to the actual condition of the 
party. In Pigman v. State, supra, it is said: ‘The 
older writers regarded drunkenness as an aggravation 
of the offense, and excluded it for any purpose. It 
is a high crime against one’s self, and offensive to 
society and good morals. Yet every man knows 
that acts may be committed in a fit of intoxication 
which would be abhorred in sober moments. And 
it seems strange that any one should ever have im- 
agined that a person who committed an act from 
the effects of drink, which he would not have done 
if sober, is worse than the man who commits it 
from sober and deliberate intent. The law regards 
an act done in sudden heat, in a moment of frenzy, 
when passion has dethroned reason, as less criminal 
than the same act when performed in the cool and 
undisturbed possession of all the faculties. There 
is nothing the law so abhors as the cool, deliberate 
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and settled purpose to do mischief. is a 
quality of a demon; whilst that which is done on 
great excitement, as when the mind is broken up 
by poison or intoxication, although to be punished, 
may to some extent be softened and set down to the 
infirmities of human nature. Hence — not regard- 
ing it as an aggravation — drunkenness, as any thing 
else showing the state of mind or degree of knowl- 
edge, should go to the jury. Upon this principle, 
in modern cases, it has been permitted to be shown 
that the accused was drunk when he perpetrated 
the crime of killing, to rebut the idea that it was 
done in a cool and deliberate state of the mind, 
necessary to constitute murder in the first degree. 
The principle is undoubtedly right. So, on a charge 
of passing counterfeit money, if the person is so 
drunk that he actually did not know that he had 
passed a bill that was counterfeit, he is not guilty. 
It oftentimes requires much skill to detect a counter- 
feit. The crime of passing counterfeit money con- 
sists of knowingly passing it. To rebut that knowl- 
edge, or to enable the jury to judge rightly of the 
matter, it is competent for the person charged to 
show that he was drunk at the time he passed the 
bill. It isa circumstance, among others, entitled 
to its just weight.’ If he was so drunk as to be de- 
prived of reason and understanding, that is a fact 
for the jury to consider with the other facts proved 
in determining the guilt or innocence of the ac- 
cused,” 


In Williams v. State, Supreme Court of Tennessee, 
February 23, 1893, on trial of defendants for gaming 
it appeared that one of defendants leased a room in 
Tennessee to persons in another State, in which 
there was a telegraph operator, and from which 
there was a leased wire connecting it with lessees’ 
place of business in such other State; that the other 
two defendants were agents of such lessees, and in 
such room received propositions to bet on horse- 
races to be run where the lessees resided; that such 
propositions were wired to the lessees, who accepted 
the same, and wired acceptance to such agents, who 
received the full amount of the bets, and remitted 
it to the lessees; and that losses by the lessees were 
paid by drafts drawn on them by such agents. Held, 
that the bets were made in Tennessee, and defend- 
ants were properly convicted of unlawful betting. 
The court said: ‘‘It is said in this case no bet is 
made in Tennessee, no winnings are paid here, and 
there is nothing done here except to forward a propo- 
sition to bet in Kentucky, which does not become 
a contract until accepted in Kentucky, where it is 
legitimate. If this is as contended, still we cannot 
see that the case is taken out of the rule as to gam- 
bling contracts. Here a proposition is made in 
Tennessee to bet on a race to be run out of the State. 
This would be gambling if completed here. The 
commission of the offense is commenced in Tennes- 
see, even if consummated in Kentucky, and under 
the plain provisions of the Code, section 5802, the 
offender is guilty of the offense commenced. But 
under the facts as agreed on in this case we are of 


opinion that the contract was not intended to be 
completed in Kentucky, and was not in fact con- 
summated there, nor until the Kentucky parties had 
wired their willingness to accept the bet to the 
Nashville agents, and until they had communicated 
this fact to the Nashville customer. Until this is 
done, no money is paid by the customer, no ticket 
is issued to him, and until these things are done it 
was not intended that the contract should be com- 
pleted, and without these final transactions the bet 
would not have been effectuated or closed. The 
telegram from the Kentucky principals to the Nash- 
ville agents is nothing more than an authority to 
the latter to close the deal on the terms proposed, 
and this closing of the deal is done in Nashville, by 
the Nashville agents, after receipt of such authority 
from their Kentucky principals. The money to 
make the bet is then paid in Nashville, the ticket 
evidencing the contract is there signed and de- 
livered, and the deal is consummated there. After 
the race is run the winnings are paid in Tennessee, 
not in currency, it is true, but ina draft, which the 
customer accepts as payment and treats as cash. 
We are of opinion therefore that each of the de- 
fendants is guilty of illegal betting on races, not 
legalized by statute, and also guilty as aiders, abet- 
ters and promoters of such illegal betting.” 





> 


STATE BAR ASSOCIATION AND 
OFFICIAL REPORTS. 





THE THE 


HE New York State Bar Association has for the 

past two years been endeavoring to improve the 

method of reporting the decisions of the courts of the 
State. 

The object has been two-fold—first, to procure an 
early publication of the official reports in pamphlet 
form, and second and incidental thereto, to discourage 
the publication of unofficial sets of reports, and thereby 
reduce the expense to the members of the bar. The 
movement originated at the annual meeting of the asso- 
ciation in January, 1891,when Mr. J. Newton Fiero, the 
present president of the association, read a paper enti- 
tled, ** Can the present system of Reporting Decisions 
of the Courts of this State be substantially improved, 
and if so, by what methods?”’’ in which he discussed 
very fully the lack of system existing in this State, set- 
ting out the fact that there were at that time nine sets 
of reports in the State in addition to the two official 
series provided by law, and estimating the expense of 
these reports, with Session Laws and Digest, at from 
$80 to $100 per year. Also that for the five years be- 
tween 1886 and 1891 about one hundred and twenty- 
five volumes had been published, forty-three only of 
which belonged to the official series. 

The paper called attention to the system of reporting 
established in England in 1863 by the counci) of law 
reporting, which in 1890 published the reports, statutes 
and digests of the English courts in nine volumes, 
complete, at a subscription price for the entire series, 
including binding, of $25, and urged the adoption of 
some similar system in this State as a means both of 
preventing the multiplication of reports and saving of 
expense. 

A committee of the association was appointed, con- 
sisting of Mr. Fiero, Mr. E. G. Whitaker and Mr. Ja 
cob Schwarts, to report at the next meeting of the as- 
sociation. 





The result of the labors of this committee was em- 
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bodied in a bill which was presented at the annual 
meeting of the association in 1892, providing for the ap- 
pointment of acouncil of law reporting, to consist of 
the reporter of the Court of Appeals, the reporter of 
the Supreme Court, and an additional reporter, to be 
known asthe Miscellaneous Reporter, who should re- 
port the decisions of the superior courts of record of 
the State other than the Supreme Court, together with 
a quarterly index, to be known as the ‘Current In- 
dex,” and a memorandum of the decisions and laws, to 
be known as “ Notes of Gases,”’ the entire series to be 
published under the supervision of the council of law 
reporting, and to be known and designated as the 
* Official Series ’’ of the decisions of the courts of the 
State of New York, ata price not to exceed $35 per 
year. 

Messrs. Fiero, Sickels and Hun were appointed by 
the association a committee to procure the passage of 
this act by the Legislature. 

The bill as thus drafted failed of passage in the form 
proposed, but asubstitute embodying many of its fea- 
tures was adopted, by which provision was made for 
the publication of the series of reports to be known as 
the Miscellaneous Reports, and forthe appointment of 
a reporter, thus forthe first time putting in official 
form the reports of the decisions of the Superior City 
Courts of the State, including the General Terms of the 
Superior Court of the city of New York, of the Court 
of Common Pieas of the city of New York, of the Supe- 
rior Court of Buffalo, of the City Court of Brooklyn, 
and also of the City Court of the city of New York 
and the Surrogates’ Courts throughout the State, to- 
gether with such other opinions as the public needs 
might in the judgment of the court require, in cases 
decided in courts of record other than in the General 
Terms of the Supreme Court aud in the Court of Ap- 
peals. 

The groundwork was thus laid for the publication of 
allthe opinions delivered in courts of record of the 
State in official form in the three series respectively, 
Court of Appeals Reports, Supreme Court Reports and 
Miscellaneous Reports. 

While a provision for « council of reporting failed, 
the same result has been practically accomplished by 
issuing the three series of reports by the publishers and 
reporters, in combined form, accomplishing very sub- 
stantially, so far as it goes, the results aimed at by the 
Bar Association, and leaving but little more to be ac- 
complished in the direction of uniformity and econ- 
omy. 

The series as announced, and the first volume of 
which is now issued, contains not only the official re- 
ports, but also the Session Laws of the State, the plan 
being to issue in pamphlet form, inadvance of the offi- 
cial series, such portions of each volume asare in hand 
and possible to be issued at an early date, and also as 
forming part of the same plan, the pamphlet to con- 
tain from time to time portions of the Session Laws 
as they will subsequently appear in the bound volume. 

The paging of each series of reports and of the Ses- 
sion Laws is the same as that of the official series in the 
bound volumes, which will be furnished to all subscrib- 
ers to the series. 

This leaves only the question of weekly memoran- 
dum of cases and the quarterly index for further ac- 
tion. While these are important, they are not neces- 
sary parts of the plan, as each bound volume will, as 
now, contain a full index to each decision, and the 
pamphlets being furnished frequently, a memoranda 
of decisions in advance will not be absolutely neces- 
sary to the success of the plan, although both these 
things form apart of the plan as carried out by the 
council of law reporting in England, and are emi- 
nently desirable in forminga perfect system of report- 
ing. 





The advance upon the old method however is so 
great as to leave but little room for criticism by reason 
of the lack of other improvements, which may reason- 
ably be expected to follow at a very early day. 

The plan is substantially that of the Bar Associa- 
tion, and if successful in lessening the number of re- 
ports and the expense to the individual members of 
the bar, the association must be credited with conceiv- 
ing the plan and very materially aiding in carrying it 
into partial execation, while the publishers and re- 
porters, in the absence of any positive requirements of 
law under which they are obliged to take this action, 
are entitled to the encouragement of the profession in 
carrying out a plan so likely to be convenient, useful 
and economical. 

The absolute necessity for the early issue of the Ses- 
sion Laws bas been thoroughly demonstrated by the 
delay during the past year, and no greater service can 
be donethe profession and the public than prompt 
publication of these laws in the form in which they ap- 
peared in the number already issued. 

One of the essentials of the publication, in order to 
make a success, is that the laws of the State should be 
given in official form, accurately, and at the earliest 
possible moment. 

The number of laws already signed is something over 
three hundred, and they should be given to the pro- 
fession at once. It is possible to do it in the manner 
proposed, and if the plan is fully and carefully carried 
out, it must meet with the approval of the bar. 

Several minor improvements suggest themselves, 
such as the giving of the number of the volume of the 
reports upon each page, in order that it may not be nec- 
essary, when the book is printed, to turn to the back 
to see the number of the reports. 

It seems somewhat incongruous too to find a memo- 
randum of cases not reported in full in the Court of 
Appeals Reports, while it is claimed on the part of the 
publishers, and the claim seems to be justified, that all 
the opinions are published in full. 

In any event, the opinions of all the courts should 
be published in fullas part of the proposed plan, and 
this seems to be intended by the prospectus, and ap- 
pears to be done in the part already issued. 





CONCERNING THE PRESENT METHOD OF 
CHARGING JURIES. 


Mo? has been said and written, of recent years, 
i respecting trial by jury. It is a theory of our 
modern system of jurisprudence that in jury cases 
that body is intrusted with the disposition of every 
question of fact. Under the practice however which 
prevails and which permits the presiding judge to 
‘““sum up” the case it is little more than a theory. 
The respective prerogatives of court and jury are 
clearly defined in the maxim: ‘‘ Ad questiones facti 
non respondent judices; ad questiones legis non respond- 
ent juratores.”’ In other words, the court must in- 
struct the jury as to the law bearing upon the case, 
leaving the jury to decide the facts for themselves, as 
they shall believe or disbelieve the testimony presented 
to them. It is quite clear that unless they are permit- 
ted thus to determine the questions of fact submitted 
to them, according to their own judgment, uncontrol- 
led, uninfluenced by any suggestions of the judge pre- 
siding, the cases will be frequent where it will be to 
all intents and purposes a trial by the court, and the 
virtue, if any, of the jury system will have been elimi- 
nated. The right toa trial by jury is guaranteed in 
certain cases. It was one of the cardinal provisions of 
the ‘‘Great Charter’ that no man should ‘be passed 
upon or sent upon but by lawful judgment of his peers, 
or by the law of the land.” Blackstone says: ‘‘The 
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trial by jury ever has been and I trust ever will be 
looked upon as the glory of the English law.’”’ And if 
trial by jury is regarded as so sacred and beneficent, 
in disposing of all questions growing out of personal or 
property rights, how much the more should it be so 
regarded when personal liberty or life is involved? It 
is said that “it is the most transcendent privilege 
which any subject can enjoy, that he cannot be af- 
fected in his property, his liberty or his person save 
by the unanimous consent of twelve of his neighbors 
and equals.” This is remarkable language, in view of 
the character of the summing up by many of our 
judges in civil and criminal actions tried before them. 
But the extreme limit of interference on the part of a 
court with this prerogative of the jury was probably 
reached by Mr. Justice Stephen, in his remarks to the 
jury in the celebrated Maybrick case, to which I shall 
have occasion to refer again. To quote once more 
from Blackstone’s Commentaries, volume 3, page 375: 
“‘When the evidence is all gone through on both sides, 
the judge, in the presence of the parties, the counsel 
and all others, sums up the whole to the jury, omitting 
all superfluous circumstances, observing where the 
main question and principal issues lie, stating what 
evidence has been given to support it, and giving them 
his opinion in matters of law arising on the evidence.” 
And this relationship of the judge to a case which is 
being tried before a jury is recognized wherever the 
trial by jury prevails. A judge has no more right to 
instruct the jury as to any fact involved than they 
have to disregard the law as laid down by the judge 
and be governed by their own notions. And yet while 
this will be conceded, there is a way of doing indirectly 
what cannot be done directly, and we shall frequently 
see the judge presiding on a trial in court absolutely 
usurping the functions of the jury before him, while 
at the same time disavowing any such purpose. He 
may do this by the mere expression of his opinion as 
to what the twelve men ought to decide, or by sug- 
gesting by significant ‘“‘ifs’’ and ‘buts’? what he 
would do if he were in their place. It is needless to 
say that in the majority of cases such expressions are 
decisive of the case. As the judge intimates or sug- 
gests, in the course of his charge, what he thinks of 
the testimony, by the manner in which he analyzes and 
comments upon it, so the jury will in all probability 
decide. It is difficult indeed, under our present sys- 
tem, for judges to refrain from disclosing in the course 
of their remarks the views which they themselves en- 
tertain as to the merits of the case. Judges are but 
human, and it is impossible for an intelligent person 
who follows a case through closely, from first to last, 
to avoid the formation of an opinion as to the case, 
even though he be the judge who presides at the trial. 
Having formed an opinion, he would be more than 
human if he should not conclude that the jury ought 
to reach the same conclusion. Most juries, particu- 
larly where the testimony is pretty evenly balanced, 
will take their cue from the judge, and usually so soon 
as the court discloses the bent of its mind, as to how 
the case should be disposed of, the counsel speedily 
make up their minds as to the result. The familiar 
expression: ‘‘His charge was very fair, don’t you 
think so?’’ does not mean that the judge laid 
down the law correctly, but that he presented the 
questions of fact without betraying his own views. 
Even when the jury, if left to themselves, might de- 
cide a question in one way, a strong argument, an in- 
genious way of putting a proposition by the judge, 
backed by what the jury will regard as his superior 
wisdom and experience, will turn their verdict in a 
different direction. It is idle, in view of this practice 
of permitting judges to indicate their views respecting 
a question of fact, to boast of the right of trial by jury 
as *‘theglory of the English law.’’ For when the judge 





is so disposed, he has it in his power to make the jury 
simply the mouthpiece of his own opinion. 

It was repeatedly said, after the conclusion of the 
Maybrick case, that the charge of the judge presiding 
led to the woman’s conviction. It is not surprising, 
when one remarks the character of the language made 
use of on that occasion. Bearing in mind that it was 
his duty as a judge to confine himself to the presenta- 
tion of the questions involved in the case, together 
with the rules of law, which should be the guide of the 
jury, let me refer to some of the observations made 
use of and ask whether the outcome could be said to be 
the free verdict of twelve men. 

“Coming next,” he proceeds, “to consider the al- 
leged motive, it is not always possible or desirable to 
do so. In this case Iam bound to say that there is 
evidence of a motive, strong and disgraceful.’’ 

Then after making a long argument to sustain his as- 
sertion, he concludes: ** That is how it stands and how 
the matter of motive presents it to my mind.’’ 

It was a most remarkable charge. It exhibits all the 
finesse, all the warmth and all the skill in marshalling 
the facts against the prisoner, of a prosecuting at- 
torney. They must have been a sturdy lot of men to 
have presumed to have found the victim at the bar 
otherwise than guilty, as argued by the court. What 
conclusion would aay jury, whose eyes and ears were 
closed to the comments and opinions of their fellows, 
have drawn from such a charge? They must have 
been impressed with the consciousness that if they 
could believe the prisoner’s story, they would be in the 
eyes of the court and the public either corrupt or im- 
becile. 

Our own Court of Appeals has given utterance to 
some wholesome views on this subject. In Vedder v. 
Fellows, 20 N. Y. 130, is found the following language: 

“The judge has a right undoubtedly to assume as a 
fact any which is admitted or sustained by clear, con- 
clusive and undisputed proof, and he may comment 
upon the weight due to any of the witnesses; but he 
cannot rightfully state to the jury his conclusion as to 
any questionable fact. In most cases the jury would 
concur with the expressed opinion of the court on 
questions of fact, and if the practice should become 
common and should be tolerated, parties would be de- 
prived of their constitutional right to have their cases 
decided by a jury.” 

That a judge can give the jury to understand what 
his opinion really is, without ‘“‘stating’’ it directly, 
will not be questioned. It matters not how it will be 
accomplished, so long as the jury are enabled to per- 
ceive what the court thinks as to the facts in the case. 

It were a consummation devoutly to be wished “if 
some method could be devised whereby this evil could 
be remedied. Doubtless the judges who are called 
upon from time to time to lay down the law to juries 
would be quite as much gratified and relieved as liti- 
gants and counsel if the power to do more than state 
the propositions of law applicable to the case were 
taken from the court. The rule in operation in Illi- 
nois and Colorado accomplishes this result. In all 
jury trials in those States the counsel in the case are 
required to have prepared such instructions as they de- 
sired the court to submit to the jury. They are writ- 
ten on but one side of the paper. During the trial, as 
the court has opportunity, these ‘‘instructions’’ on 
either side are examined, and those which are allowed 
are cut out and placed together. These are read to 
the jury at the close of the case, before the counsel 
have begun their arguments, and the latter are predi- 
cated upon the instructions thus read. Those which 
have been rejected are preserved and are made a part 
of the record on appeal, with the proper exception. In 
short the judge does not have occasion to say one 
word to the jury. All the law which appertains to the 
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case is contained in these written instructions, on the 
oue side or the other; the jury take them to the jury 
room, Where they are left free to dispose of the case as 
the facts and the judge’s instructions require. I be- 
lieve that the results of this system have never been 
questioned, but on the contrary, have always been such 
as to give satisfaction. The jury are left perfectly free 
and uninstructed as to the facts, and if any principle 
of law has been overlooked, no one save the counsel are 
to blame. 
Ep. J. MAXWELL. 


a 


WAREHOUSEMAN -- LIABILITIES — FALSE 
DESCRIPTION IN RECEIPT. 
NEW YORK COURT OF APPEALS, FEB. 28, 1893. 
DEAN V. DriGcGs. 

Though Laws of 1858, chapter 326, as amended by Laws of 
1866, chapter 440, section 1, prohibits warehousemen from 
issuing a receipt for any goods not actually received, a 
warehouseman who issued his receipts for a number of 
barrels held “ on storage,’’ described as containing ** Port- 
land cement, ” is not liable to the indorsee of the receipts 
because the barrels contained a worthless substance, un- 
less it is shown that he had knowledge of the fact when 
the receipts were issued. 

18 N. Y. Supp. 67, reversed. 

'NhHE plaintiffs are brokers in the city of New York, 

and the defendant a warehouseman in that city. 

The defendant, on the 28th of March, 1885, issued to 
one Max Von Angern two warehouse receipts similar 
in all respects except as to the name of the vessel in 
which the merchandise was imported and the quantity 
which was delivered. One of the receipts reads as fol- 
lows: 

“M.S. Driggs & Co.’s Warehouse. 

** New York, March 28, 1885. 
* Received from Max Von Angern, ex 


6 No. 1394. _; Grimaldo, in store 278-80 South street, to 
> Marked -_ be held by us on storage, and to be deliv- 
& &, ered to his order on return of this receipt 
r-) (B. C.] >, and payment of storage and charges, fif- 
° Steen hundred barrels Portland cement. 
% 1,500 Bbls. 3 “Storage per month 4. 


“ Labor. 
“M.S. Driggs & Co.” 

The second receipt named the vessel Ruth as bring- 
ing the merchandise, and stated it to be nine hundred 
and sixty-three barrels of cement (Portland). There 
had been actually delivered to the warehouseman the 
number of barrels of what was on each barrel described 
as Portland cement, as stated in the warehouse re- 
ceipts. Von Angern, having obtained the receipts, 
went with them to the plaintiffs, and there executed a 
note for $3,500, and indorsed the warehouse receipts, 
and authorized the plaintiffs to deliver the note and the 
guaranty of payment indorsed thereon by plaintiffs at 
his request, together with the collateral securities (the 
warehouse receipts) to the Chemical National Bank of 
New York, and to receive the proceeds of the discount 
ofsuch note. The plaintiffs did so, and received the 
moneys from the bank arising upon such discount, and 
delivered them to Von Angern. The note was not paid 
by Von Angern when due, and upon his default the 
plaintiffs paid the same to the bank, because of their 
guaranty of payment, and took back the note and the 
warehouse receipts. At the time when the plaintiffs 
indorsed the note at Von Angern’s request, they testi- 
fied that they relied in doing so upon the statement 
contained in the warehouse receipts that defendant 
had received the stated number of barrels of Portland 
cement. 

After the note had been paid by the plaintiffs, they 
inquired as to the whereabouts of Von Angern, but 
were unable to find him, and in fact he had absconded. 
The plaintiffs then went to the warehouse of defend- 
ant, and there opened and examined a number of the 





barrels, and the result of the examination was the dis- 
covery that the contents of the barrels were not Port- 
land cement. The material which had been packed in 
the barrels was a hardened substance, like clay or mor- 
tar, coarse in its grain, and different from any cement, 
and practically worthless, while Portland cement was 
worth from $2.25 to $2.50 per barrel. 

The plaintiffs then commenced this action against 
defendant, and set upthe above facts, and that they 
relied upon the defendant’s statement in the ware- 
house receipts that he had on storage Portland cement 
as therein stated. The complaint seems to have been 
founded also upon some allegations of negligence in 
the care of the barrels on the part of the defendant, so 
that by this fault the article was rendered worthless; 
but that allegation was not proved, and the case rests 
upon the other facts alleged. The plaintiffs claimed 
to have been bona fide purchasers of the warehouse re- 
ceipts for value, and that the defendant was bound to 
make good the truth of the statement therein con- 
tained that he bad Portland cement on deposit, and 
they claimed damages to the amount of the Von An- 
gern note (33,500), which they had paid, with interest 
from the time of such payment. The defendant de- 
nied all carelessness, and set up that he had received 
on storage from the importer the goods covered by the 
warehouse receipts referred to, and they had remained 
and then were on storage with him. 

The question whether the article deposited was or 
was not Portland cement was litigated at the trial, and 
the case was submitted to the jury, upon the charge of 
the judge that if the contents of the barrels were Port- 
land cement of any description, however inferior in 
quality, the plaintiffs could not recover. Upon that 
issue the verdict was with the plaintiffs. The court 
also charged the jury that the plaintiffs had the right 
to demand in this case that the article should be Port- 
land cement, and if it were not, then they were enti- 
tled to recover from the defendant the principal of the 
Von Angern note, with interest. The defendant asked 
the court to charge that to entitle the plaintiffs to re- 
cover on the receipts the jury must find the defendant 
knew the article was not Portland cement, and will- 
fully issued the receipts knowing that fact; also that a 
warehouseman incurs no liability to the holder of a re- 
ceipt issued by him whenever the goods are described 
according to their outward appearance, marks and de- 
scription, except for their safe custody and return, un- 
less he has knowledge or reason to believe that such 
description is untrue; and that a warehouseman is 
simply a custodian of the goods deposited with him on 
storage, and his liability does not extend beyond the 
proper care of the goods, and return of the same, on 
demand, on payment of storage, unless he willfully 
misrepresents the character or condition of the goods. 
The requests were denied. 

Proper exceptions were taken to the charge as made 
and to the refusals to charge as requested. The jury 
found a verdict forthe plaintiffs for the full amount 
claimed, and judgment having been entered, an appeal 
was taken to the General Term of the first department, 
and from an affirmance by that court an appeal by the 
defendant has been taken, and the case brought before 
this court for review. 


John Berry, for appellant. 


Palmer, Boothby & Warren (L. E. Warren, of coun- 
sel), for respondents. 


PECKHAM, J. The question in this case is as to the 
meaning of the receipt issued by the defendant. Does 
it mean that the warehouseman acknowledges and as- 
serts the fact that the merchandise delivered to him, 
and consisting of two thousand five hundred barrels, 
does in truth contain the genuine article, Portland 
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cement, or does it mean that the warehouseman has 
received that number of barrels bearing the usual ap- 
pearance of barrels in which Portland cement is 
packed, and with the usual marks and signs thereon, 
and represented to him to be Portland cement, and 
which he in good faith supposes to be that article? The 
defendant, at the time be received this merchandise, 
was a warehouseman, and in connection with his busi- 
ness he had a bonded warehouse, under license from 
the United States government, and in it he received on 
storage imported, dutiable merchandise which could 
not be delivered until the duty was paid. The goods 
in question came to the defendant from the vessels 
named in the two receipts, which vessels came from 
Marseilles, France, from which place Portland cement 
isimported. The barrels came on trucks licensed to 
transport bonded merchandise, and when they came 
in the duty had not been paid. They were stored in 
the bonded warehouse under tbe joint custody of the 
defendantand a government officer. The duty was 
subsequently paid. The defendant testified that the 
warehouseman had no authority to open goods stored 
in a bonded warehouse without permission of the gov- 
ernment. 

These barrels, the defendant testified, were in char- 
acter, appearance and style the same as those in which 
Portland cement was imported. The brand on the 
barrel was ‘“‘ Wil, Neight & Co., Portland Cement. 
Trade-Mark.’’ There was also a label on each barrel 
to the same effect, and also some other signs and let- 
ters, allof them consistent with the idea that the bar- 
rels contained genuine Portland cement, and in brief 
the whole external appearance of the barrel was that of 
onein which Portland cement was usually imported. 
Upon these facts the court charged as above stated. 

We think the language of the receipts is merely de- 
scriptive of the barrels which defendant received. Itis 
meant to describe their outside appearance, and that 
they were in truth marked and represented to be 
Portland cement. It cannot be that the language, 
properly coustrued, could mean that the warehouse- 
man warranted such contents. If that were the mean- 
ing to be attributed to such a statement, the ware- 
houseman could be safe only after he had examined 
critically and cautiously the contents of each box or 
barrel which he received. ‘To do so would consume a 
great deal of time, and frequently necessitate the en- 
ployment of experts who dealt in or were judges of the 
particular article claimed to be delivered, and they 
would have to make such an examination of the arti- 
cle as its nature demanded before an opinion could be 
arrived at. Any one at all familiar with the business 
of a warehouseman knows that he could not transact 
business if he were first to examine the contents of 
each package, barrel or box of merchandise which was 
delivered to him, and so packed as to cover and con- 
ceal the real nature of the goods delivered. The ware- 
houseman cannot be supposed to know the contents of 
barrels or boxes so delivered to him. All he can be 
fairly charged with asserting by the mere acknowledg- 
ment of the receipt of merchandise thus described is 
that the box or barrel in which it is packed bears the 
same outward appearance as does the box or barre] in 
which merchandise of the character described is usu- 
ally carried, and that there is nothing unusual or out 
of the ordinary way of business in the marks, appear- 
ance, signs, labels or character of the barrel or box 
from that in which goods of the character described 
are usually transported, and that the articles have 
been represented to him, and that he believes them to 
be as described. 

It has been urged that a warehouseman may easily 
protect himself from any liability by signing a receipt 
which in so many words acknowledges the receipt of 
barrels or boxes said to contain certain described mer- 





chandise, but the contents of which are unknown by 
the warehouseman, and which therefore he does not 
warrant. This is true, but it does not answer the ob- 
jection to a warranty which arises out of the transac- 
tion itself. In its very nature it seems to me plain that 
no warranty as to contents can reasonably be implied 
under these circumstances from the use of such lan- 
guage as these receipts contain. Representations in a 
bill of lading or warehouse receipt which should be 
held to be warranties should be confined usually to 
those which the carrier or warehouseman may ordi- 
narily be assumed to have knowledge of, or which he 
or his agents ought to know. As was said by Mr. Jus- 
tice Hoar, in Sears v. Wingate, 3 Allen, 103, at 107, 
when speaking of a bill of lading, the master is estop- 
ped to deny the truth of the statements to which he 
has given credit by his signature, so far as those state- 
ments relate to matters which are or ought to be 
within his knowledge. It is known and understood 
that the business of a warehouseman is not that of an 
inspector of property delivered to him, nor is he an in- 
surer of the contents of packages. It is no part of the 
duty of defendant as a warehouseman to have property 
inspected, or its quality warranted, and no proceedings 
are supposed to take place toenable a warehouseman 
to become acquainted with the contents of packages, 
for the very reason that in his business it is unimport- 
ant what such contents are. The general object of 
giving, in the receipt, a description of the property is 
for purposes of identification only, so that the identi- 
cal property delivered to the warehouseman may be 
delivered back by him upon the return of the ware- 
house receipt, and for such purpose it is sufficient to 
describe the property as it by its external appearance 
seems tobe. Sucha description is not calculated to 
niislead any one in regard to the actual contents of the 
package. 

When the warehouseman described in this case the 
outward appearance and marks and the numbers on 
the barrels, he did warrant the correctness of his de- 
scription so far as to say that the numbers stated were 
in reality delivered, and that they were marked as 
stated, and also that there was nothing unusual in the 
appearance of the barrels, or in the direction, marks or 
labels upon the merchandise, which would reasonably 
lead to any suspicion that the contents were not what 
they were represented to be. A warehouse receipt does 
not differ in this respect from a bill oflading. In the 
one case the warehouseman agrees to keep, and in the 
other case the carrier agrees to transport, the goods 
which he receives, but the acknowledgment of deliv- 
ery either to the warehouseman or to the carrier is es- 
sentially the same, and the same rules govern in the 
interpretation of the receipt. 

In Hastings v. Pepper, 11 Pick. 40, Shaw, C. J., said 
that the acknowledging to have received the goods in 
question in good order and well conditioned would be 
prima facie evidence that as to all circumstances 
which were open to inspection and visible, the goods 
were in good order, but the carrier could show that a 
loss did in fact proceed from a cause existing at the 
time of the execution of the bill of lading if it were not 
then open and apparent, and if he showed that fact it 
would be a defense. This statement is approved in 
Nelson v. Woodruff, 1 Black, 156, at 160. 

In Warden v. Greer, 6 Watts, 424, Huston, J., in de- 
livering the opinion of the Pennsylvania Supreme 
Court, held that generally a bill of lading could not be 
contradicted, but that if a captain were innocently to 
receive a barrel of corn instead of a barrel of coffee, 
or a barrel of cider instead of Madeira wine, or 
a package of cotton linen instead of flaxen linen, it 
would seem that his bill of lading would not and ought 
not to exclude him from proving this, as the captain 
does not open or otherwise examine the casks. 
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Wethink the rule is clearly expressed in Hale v. 
Dock Co., 23 Wis. 276, on second appeal, 29 id. 482. It 
is there stated (29id., at 489) that the warehouseman or 
carrier, in regard to packages which are so covered as 
to conceal their contents, receipts them upon the rep- 
resentation of the bailor, and upon the external ap- 
pearance corresponding therewith, as to contents. He 
is not supposed to have any actual knowledge of their 
contents, and the language of the receipt is not to be 
sounderstood. It isa warranty that the barrels are 
so represented, and so appear to him to the extent of 
his knowledge or means of information on the subject, 
and as they are represented and appear to him so he 
represents or describes them in his receipt. In the 
Wisconsin case here alluded to the warehouseman re- 
ceipted for fifty-four barrels of mess pork. The Su- 
preme Court held the defendant at liberty to show its 
readiness to redeliver the identical property delivered 
to it,and that the barrels, when the defendant took 
them, and unknown to it, really contained nothing but 
salt. A verdict for the plaintiff (who was a bona fide 
holder for value) was therefore set aside and a new 
trial granted. It wasstated upon the argument here 
that a different doctrine prevails in this State, and 
counsel cited as authority for such claim, Jones Pled- 
ges, § 252. The learned author does so remark, and 
thecases of Meyer v. Peck, 28 N. Y. 590; Armour v. 
Railroad Co., 65 id. 111; and Miller v. Railroad Co., 24 
Hun, 607, are cited as authority for such alleged differ- 
ences. In Meyer v. Peck the question did not really 
arise. The facts showed the draft was paid by the de- 
fendant because drawn upon him by his own agent, 
and without the least reference to the bill of lading. 
Chief Judge Denio referred to the principle as well un- 
derstood that a bonu fide indorsee for value of a bill of 
lading could claim the benefit of an estoppel in his fa- 
vor as against the carrier, and he said that such in- 
dorsee could rely upon the quantity of the merchan- 
dise acknowledged in the bill, and might compel the 
carrier to account for the same, whether it was placed 
on board or not. Butit is clear enough that acarrier 
thus situated ought to be estopped from showing that 
aless quantity was received, because it was his own 
carelessness in certifying toa fact which was, or at any 
rate ought to have been, within his own or his agent’s 
knowledge. 

When one has advanced money upon the faith of a 
statement thus within the knowledge of the person 
making it, I think all would agree that the latter can- 
not be heard to disputeit. A carrier or a warehouse- 
man is not however supposed to know the contents of 
merchandise so packed as to conceal such contents, and 
therefore his ignorance cannot be said to be careless- 
ness. 

In Armour v. Railroad Co., supra, the same princi- 
ple wasannounced. The defendant acknowledged in 
his bill of lading the receipt of a quantity of lard, 
which in fact it had not received. Drafts were at- 
tached to the bill, and were paid on the faith of de- 
fendant’s acknowledgment in the bill of the receipt of 
the lard. It was held that the defendant was bound 
by the acts of its agent, who signed the bill of lading, 
and that it wasestopped from denying the receipt of 
thelard. It would seem as if this decision were right 
upon the plainest principles of justice. A written dec- 
laration was made that acknowledged the receipt of 
Property which in fact had not been delivered, and 
which defendant’s agent knew had not been delivered, 
but trusted that it would be. It was a statement of 
that nature which either was, or necessarily ought to 
have been, within the personal knowledge of the de- 
fendant’s agents, and as to such a statement another 
person had the right to believe it, and act as if it were 
true. 

The case of Miller v. Railroad Co., supra, was re- 





versed in this court in 90 N. Y. 430. The point under 
discussion in that case, and the only one to which the 
atteution of this court on appeal was directed was 
whether the written and printed part of the bill of 
lading should be read together, so that the printed 
part, which acknowledged the receipt of the merchan- 
dise “in apparent good order, contents unknown,”’ 
should be construed in connection with the written 
part, which acknowledged the receipt of ‘30 bbls. 
eggs.’’ It was held the whole should be construed 
together, and that the bill simply admitted the receipt 
of thirty barrels described as containing eggs, but the 
actual contents of which were unknown. The judge, 
in the course of his opinion, said that if the descrip- 
tion of the article was a representation that the barrels 
contained eggs, plaintiffs would have the right to re- 
cover; citing the case of Meyer v. Peck, supra. It was 
held that it was not. Although there was in the bill 
of lading the added expression, ‘‘contents unknown,”’ 
yet there was no decision that in the absence of such 
expression the description would have amounted to a 
representation. That question was not before the 
court, was not in fact discussed directly, and was not 
decided. For the reasons already suggested, it would 
seem improper to so regard the description of mer- 
chandise which, when received, is so covered and 
packed as to securely conceal the actual contents from 
the carrier or warehouseman. 

In Bank v. Dean, 32 N. E. Rep. 1108 (decided at the 
January term, and not yet officially reported), there 
was a direct written representation on the receipts 
that the brandy was stored in a “free warehouse” of 
defendant’s, which expression means that the revenue 
tax or import duties have been paid on all goods there 
deposited. This was a representation of a fact which 
was within the knowledge of the defendant, and we 
held that he could not be permitted to show that the 
representation was untrue as against a bona fide holder 
for value of the certificates, who had purchased in re- 
liance upon the representation that the brandy was 
“free.” The real point in dispute there was whether 
the plaintiff occupied the position of such a holder. 

From this view of the authorities upon which it was 
claimed that the courts of New York had taken an 
exceptional stand, I think it quite plain that in truth 
no exceptional doctrine obtains here. I think that we, 
in common with the courts of other States, hold the 
carrier or warehouseman estopped in regard to any er- 
ror or misstatement in the bill or receipt only when it 
amounts to a representation as toa fact which was, or 
in the ordinary course of business ought to have been, 
within his knowledge, and which therefore such a 
third person, acting reasonably, would have a right to 
rely and actupon. The court below however has sus- 
tained the right of the plaintiffs to recover in this case 
chiefly upon the provisions of the Factors Act of 1858, 
as amended by that of 1866. Chap. 326, Laws 1858; chap. 
440, Laws 1866. The first section of the amended act 
prohibits a warehouseman (among others) from issuing 
a receipt for any goods unless such goods shall have 
been actually received into the store or upon the 
premises of such warehouseman at the time of issuing 
the receipt. The court held that if the goods were not 
Portland cement then the receipts issued by the de- 
fendant were untruthful, and a violation of the above- 
cited first section of the act. We think the act was not 
intended to and does not reach this case. It was not 
passed in order to transform a warehouseman from a 
mere depositary to that of an insurer of the kind and 
quality of goods deposited with him. It was not in- 
tended to alter the law in regard to the character of 
such arepresentation as is contained in these receipts, 
or to make it any thing other than a description of 
property as above stated. We are quite clear the act 
does not cover such a case as this if we assume the de- 
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fendant was honestly mistaken when he described the 
goods actually received by him as Portland cement. 
The court withdrew from the jury the question of the 
knowledge of the defendant as to the character of the 
merchandise received by him as entirely immaterial, 
and hence we must assume his ignorance in discussing 
his liability. 

The English statute to amend the law relating to 
bills of lading, passed in 1855 (18 & 19 Vict., chap. 111), 
recited that “it frequently happens that the goods in 
respect of which bills of lading purport to be signed 
have not been laden on board, and it is proper that 
such bills of ladingin the hands of a bona fide holder 
for value should not be questioned by the master or 
other person signing the same on the ground of the 
goods not having been laden as aforesaid.’’ It was 
then enacted that bills of lading in the hands of a con- 
signee or indorsee for value, representing goods to 
have been shipped on board a vessel, should be conclu- 
sive evidence of such shipment as against the master, 
notwithstanding the goods, or some part, had not been 
so shipped, unless the indorsee had notice, etc. This 
statute evidently referred to a case where there had 
been no delivery of any goods, or only a part delivery 
of the amount receipted for, and we think the section 
of the acts of the Legislature of this State above cited 
refers to the same kind of omission. Signinga receipt 
for goods actually delivered, but known by the signer 
to be something other than that described in the re- 
ceipt, would be a fraud, and amount to a false repre- 
sentation, for which the signer would be liable in any 
event. But this issue was not submitted to the jury. 

[It is urged that such a receipt is made negotiable. 
We do not see that its negotiability is of the least im- 
portance in the decision of this question. That there 
is a certain kind of negotiability attached to this kind 
of a receipt and to a bill of lading is not disputed. 
Dows v. Perrin, 16 N. Y.325; Dows v. Greene, 24 id. 
638; Lickbarrow v. Mason, 1 Smith Lead. Cas. (8th 
Am. ed.) 1159, and notes; § 6, Factors Acts, above 
cited. 

It is not the same thing as to the negotiability of a 
promissory note or bill of exchange. It could not be, 
in the nature of things; but by the indorsement and 
delivery of such a receipt or bill of lading the indorsee 
for value and without notice is entitled to hold the 
property represented thereby under the circumstances 
stated in the above-mentioned acts. In this case the 
plaintiffs are entitled to be treated as the owners of 
the property which was deposited with defendant, and 
they are entitled to re-delivery to them upon payment 
of the charges, just the same as the original owner 
would have been but forthe transfer. When however 
the plaintiffs demand, not the identical property which 
was deposited with the defendant, but such property 
as would have been deposited had the description in 
the receipt been correct, the right to demand sucha 
delivery must be based, not upon the mere transfer of 
the receipt, but upon the principle of estoppel; such a 
principle as precludes a party who has made a repre- 
sentation upon which another has acted from denying 
the truth of that representation. Obviously the first 
inquiry must be whether such a representation has 
been made, and when it turns out that it has not, the 
estoppel falls to the ground. 

We have seen that the character of the representa- 
tions made by defendant was nothing more than that 
he had in fact received two thousand five hundred bar- 
rels of what purported to be and was described to him 
as, and what he believed was, Portland cement, packed 
as such cement was usually packed, and bearing the 
outward indicia of such article. There is in such case 
no room for the application of that principle which de- 
crees that, when one of two equally innocent persons 
must suffer from the fraud of a third, that one should 





suffer who has enabled the third person to commit the 
fraud. Upon the proper construction given to the lan- 
guage of the receipt, the representation contained 
therein was true. If however the plaintiffs chose to 
regard a mere description of the outward appearance of 
property packed in barrels as a representation and 
warranty by defendant that the contents were actually 
as described in the receipt, and to advance money 
upon the faith of such alleged representations, the 
fault lies wholly with the plaintiffs, who placed a de- 
gree of faith in the correctness of the description which 
was totally unwarranted from the nature of the trans- 
action, and for which the defendant ought not to be 
held responsible. 

Our conclusion is that the trial judge erred in his 
charge to the jury above quoted, and in his refusals 
to charge as above requested, and for such errors the 
judgment must be reversed, and a new trial ordered, 
with costs to abide the event. 

All concur. 


FIXTURES—LANDLORD AND TENANT—AT- 
TACHMENT. 


CONNECTICUT SUPREME COURT OF ERRORS, MARCH 
6, 1893. 


Morey v. Hoyt.* 

Where a lease of premises is forfeited by non-payment of 
rent by the tenant, the landlord’s right to hold fixtures 
placed thereon by the tenant is not affected by an attach- 
ment of such fixtures by a creditor of the tenant in the 
absence of any right of the tenant to remove such fixtures 
after the termination of the lease. 


J. H. Olmstead and N. R. Hart, for appellants. 
G. Stoddard and G. W. Wheeler, for appellees. 


TorRANCE, J. This is an action to recover damages 
for the wrongful conversion and detention of personal 
property. It was originally brought against George A. 
Hoyt, but during its pendency he died, and his execu- 
tors entered to defend. From the record it appears 
that Hoyt leased certain land in Stamford, in this 
State, with buildings and machinery thereon, to a 
New York corporation for the term of five years from 
May 1, 1881. This was done by a written lease in the 
ordinary form, executed by both parties, and dated 
the 19th day of January, 1881. The rent was made 
payable quarterly. If it remained unpaid three days 
after it became due the lease was to expire and termi- 
nate, and the lessor might at any time thereafter “ re- 
enter said premises, and the same have and possess as 
of his former estate; and without such re-entry may 
recover possession thereof in the manner prescribed 
by the statute relating to summary process.’”’ It con- 
tained the usual waiver on the part of the tenant of 
demand for rent, re-entry for condition broken, and 
of notice to quit. It also gave the corporation the 
privilege of buying the property leased within three 
years, from May 1, 1881, for $10,000, and the use of the 
premises, free of charge, for the purpose of repairs, 
until May 1, 1881. Soon after the execution of the 
lease the corporation entered into possession of the 
premises, and began to make repairs and alterations. 
It removed the boiler, steam engine and pump which 
were then in the building on the premises, and put 
therein a new engine, boiler, pump and heater, of 
much greater power than the engine, boiler and pump 
removed. It continued in possession of said premises, 
carrying on business, until the spring of 1882, when it 
was put out of such possession as hereinafter stated. 

On the 20th of March, 1882, all the property of said 
New York corporation situated on said leased premi- 


*26 Atl. Rep. 127. 
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ses, including tools and material of all kinds, was at- 
tached in a suit against it by one William B. Hollings- 
head, of said Stamford, brought to the Superior Court 
for Fairfield county. On the 18th of May, 1882, Hol- 
lingshead recovered judgment in said suit for a large 
sum. Under the execution issued on this judgment 
the attached property was sold to the plaintiffs, June 
16, 1882. In the meantime the rent due under the lease 
on the 1st of February, 1882, remained unpaid, and for 
this cause Hoyt, in April, 1882, brought an action of 
summary process against his tenant, and had a copy of 
said process left in service with the attaching officer. 
On the 15th of April, 1882, Hoyt was put into posses- 
sion of the leased premises under an execution in the 
summary process action. Before the trial court in the 
case at bar the main dispute between the parties was 
upon the question whether the engine, boiler and 
other fixed machinery put into and used upon the 
leased premises by the tenant were, at the time of the 
execution sale in June, 1882, personal property of the 
tenant, ora part of the realty, and so the property of 
Hoyt. A great number and variety of errors are as- 
signed in the reasons of appeal, but as the view we 
take of one of them renders it necessary to grant a 
new trial, the others will be considered very briefly, if 
at all. 

The error referred to is in the charge of the court 
with regard tothe effect of the proceedings in sum- 
mary process. From the evidence in the case, in one 
aspect of it, the defendants claimed in substance to the 
jury that the things included in said fixed machinery 
were at most removable fixtures, which, if they could 
be removed at all, could be removed only during the 
term of the lease; that the term expired by forfeiture 
in April, 1882; that the tenant had been put out of and 
Hoyt put into possession of the leased premises on the 
15th of that month; that there was no special agree- 
ment between Hoyt and his tenant in regard to this 
matter, or any special circumstances which took the 
case out of the ordinary rule; and claimed as matter 
of law that the tenants’ rights to the fixtures ended on 
the 15th of April, and so likewise did the rights of the 
attaching creditor. They asked the court to charge in 
accordance with these claims. The court in substance 
charged that if Hoyt had notice of the attachment, 
actual or constructive, the attachment continued valid 
as against him, notwithstanding the forfeiture and re- 
entry. In so charging we tbink the court erred. 
However much doubt and uncertainty there may be in 
the law pertaining to “fixtures,’’ there are certain 
general principles which have been fairly well-estab- 
lished. One of these is the general rule that in the 
absence of special agreement a tenant under a lease for 
a specific term must ordinarily remove his fixtures dur- 
ing the term, or at the furthest during the time he re- 
mains in possession of the leased premises under a 
right to still consider himself a tenant. If he fails to 
do so, his right to remove them is ordinarily gone. 
This has been the law both in England and in this 
country generally, from a very early period. We cite 
without quotation or comment a few of the many 
cases recognizing this rule: Leader v. Homewood, 5 C. 
B: (N. S.) 546; Loughran v. Ross, 45 N. Y. 792; Carlin 
v. Ritter, 68 Md. 478; Dingley v. Buffum, 57 Me. 381; 
Torrey v. Burnett, 38 N. J. Law, 457; Youngblood v. 
Harris, 68 Ga. 630; Haflick v. Stober, 11 Ohio St. 482; 
Beers v. St. John, 16 Conn. 332; Burke v. Hollis, 98 
Mass. 55. Another general rule, quite well established, 
is this: Where the term is surrendered, or is put an 
end to by the lessor under a forfeiture clause, for some 
act or omission of the tenant, and he is put out of and 
the lessor is put into possession, the right of the ten- 
ant to remove his fixtures, in the absence of special 
agreement or special circumstances affecting his right 
to remove, is gone as effectually as if the term had ex- 





pired by lapse of time. Pugh v. Arton, L. R., 8 Eq. 
626; Weeton v. Woodcock, 7 Mees. & W. 14; Davis 
v. Moss, 38 Penn. St. 346; Whipley v. Dewey, 8 Cal. 36; 
Kutter v. Smith, 2 Wall. 491. And see the cases cited 
herein subsequently in support of the next point. 
Furthermore, as a general rule, the creditor who at- 
taches or levies upon removable fixtures as such, or 
the vendee or mortgagee of removable fixtures as such, 
must remove them from the premises while the ten- 
ant’s right to remove them exists. In other words, 
the creditor, vendee or mortgagee in the cases sup- 
posed acquires no greater rights in this respect than 
the tenant under whom they claim. If, pending the 
attachment or levy, or before the fixtures are severed 
and removed by the vendee or mortgagee, the rights of 
the tenant in and to the fixtures cease, then, as a gen- 
eral rule, the rights of those claiming under him also 
cease. This rule has been applied and recognized in 
numerous cases, and during the evolution and in the 
present condition of the law concerning “ fixtures’’ 
seems to have been, and still seems to be, necessary 
and reasonable. There are exceptions to these rules, 
or seeming exceptions, which we will briefly consider 
later on. In England the above rule seems to be well 
established. In Minshall v. Lloyd, 2 Mees. & W. 450, 
the tenancy had been determined by a re-entry of the 
landlord for a forfeiture, and the question as to the 
title to certain removable fixtures arose between trus- 
tees of the tenant and the sheriff, who had taken and 
removed the fixtures on execution against the tenant. 
The court, in speaking of the right of the trustees, 
says: ‘‘They had only the same right of removal as 
the tenant, which certainly ceased in June, 1829, when 
the tenancy was determined.” In Weeton v. Wood- 
cock, 7 Mees. & W. 14, a lessee erected during the term 
a steam boiler on the premises, and subsequently be- 
came bankrupt. His assignees then entered and took 
possession, after which the lessor entered for a for- 
feiture. Afterward the assignees who continued in 
possession removed and sold the boiler. Thecourt held 
them liable to the lessor for the value of the boiler, 
and uses this language: ‘The rule to be collected from 
the several cases decided on this subject seems to be 
this: that the tenant’s right to remove fixtures con- 
tinues during his original term, and during such fur- 
ther period of possession by him as he holds the premi- 
ses under a right to still consider himself as tenant. 
In the present case this boiler was removed after the 
entry for a forfeiture, and at a time after the assignees 
had ceased to have any right to consider themselves as 
tenants.’ To the same effect is the case of Pugh v. 
Arton, L. R., 8 Eq. 626, decided in 1869. In this country 
the rule seems to be equally well established. In Gaf- 
field v. Hapgood, 17 Pick. 192, the title to a removable 
fixture was in dispute between the lessor and the ven- 
dee of the tenant, who bought while the tenant was in 
possession, but did not remove it during the tenancy. 
The court held that the tenant could not remove the 
fixture after the expiration of his tenancy, and that 
“the vendee could not be in any better situation than 
the tenant was.”’ In Talbot v. Whipple, 14 Allen, 182, 
the question arose between the lessor and a mortgagee 
of the tenant. During the term the tenant mortgaged 
a removable fixture, consisting of a large dryhouse, 
and heavy machinery therein, to secure a debt of 
$1,200. He subsequently abandoned the premises, and 
the lessor then entered and resumed _ possession. 
Shortly after this the mortgagee attempted to take 
the fixtures, but the court held that he was too late. 
The court say: ‘‘The building and machine are to be 
regarded, not as movable chattels, such as the tenant 
might have removed within a reasonable time after the 
expiration of his tenancy, but as belonging to that class 
of fixtures which, if removed at all, must be moved by 





the tenant from the realty during the term demised, or 
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if suffered to remain aunexed thereto after the expira- 
tion of the tenancy, belong to the landlord as part of the 
freehold. It is hardly necessary to add that the plain- 
tiffs can claim no better title to the property in con- 
troversy than that which was vested in the tenant un- 
der whom they claim as mortgagees. When the mort- 
gage was made, the building and machine were fixtures 
annexed to the realty of the defendant by his tenant, 
and which the defendant then had an inchoate right to 
claim as part of the freehold, if not reasonably disan- 
nexed before the term was ended.”’ In Burke v. Hol- 
lis, 98 Mass. 55, and Cooper v. Johnson, 143 id. 108, the 
same doctrine seems to be recognized. In Thropp’s 
Appeal, 70 Penn. St. 895, the question arose between the 
lessor and levying creditors. Pending the levy, of 
which the lessor had no notice, the tenants surrendered 
possession to the lessor, who entered, and it was held 
that the rights of the creditors also ceased to exist. 
This case will be referred to later on, but upon the 
point now under consideration the court say: ‘The 
sale not having been made until the termination of the 
lease by surrender of the term, the right to remove the 
building was gone as against the landlord.” In Donne- 
wald v. Real Estate Co., 44 Mo. App. 350, the facts 
were as follows: The defendant had leased premises to 
one Durgin, who, during his tenancy, had placed an 
engine and boiler therein. In February, 1888, Durgin 
abandoned the premises, and in May following the 
engine and boiler were bought by the plaintiff at a 
sheriff's sale upon an execution against Durgin. The 
court say: “ The right to levy upon and sell under exe- 
cution a trade fixture belonging to the tenant must be 
exercised during the term or while the tenant remains 
in possession.”’ It was held that plaintiff had no title 
to the fixtures. In Friedlander v. Ryder, 30 Neb. 785, 
the facts were these: A tenant during his term had 
erected a removable fixture. The rent being unpaid, 
the landlord brought an action to determine the lease 
and recover possession. On the 4th of April, 1888, the 
landlord obtained a judgment of restitution of posses- 
sion, but the tenant was not dispossessed, nor the 
landlord put into possession, until two days later. 
Between the date of the judgment and the date of the 
dispossession a creditor of the tenant levied an execu- 
tion on the fixture. In reference to this state of facts 
the court say: “Under the lease * * * the tenant 
had aright, before the surrender of possession, to re- 
move any improvements made by him which are in- 
cluded under the head of tenants’ fixtures, but the 
tenant had no authority after the termination of his 
tenancy; in other words, the tenant could not re-enter 
to remove the fixtures after the surrender of posses- 
sion to the landlord. In the case at bar the addition 
constructed by the tenant was not removed before the 
tenant was ousted under the writ of restitution. It is 
true, before the writ of restitution was served, the exe- 
cution * * * was levied upon the addition, but we 
fail to see how that could affect the rights of the plain- 
tiff. These creditors, by the levy of their execution, 
obtained no greater rights in the premises than had 
their debtors, the Hewitts. If the Hewitts had no 
right to enter and remove the property after they had 
been dispossessed, then it would seem clear that their 
creditors had no such right.” 

So far as we are aware this court has never had occa- 
sion to consider this precise question, and in view of 
this and of its practical importance we have felt justi- 
fied in dwelling upon it at some length. As before in- 
timated, there are some cases which seem to be, and 
perhaps are, exceptions to one or more of these rules. 
In certain cases a formal, voluntary surrender by a 
tenant has been held not to affect the rights of third 
parties to fixtures fairly acquired before the surrender. 
Such surrender is treated as a grant taken subject to 
the rights of third parties. Shepard v. Spaulding, 4 





Metc. (Mass.) 416; Doe v. Pyke, 5 Maule & S. 146. In 
the case last cited, which was the surrender of a life 
estate, the court said: “It was urged that such a sur- 
render would annihilate all interests demised under 
that lease. No authority however which goes the 
length of that position was adduced, and we consider 
it as clear law that though a surrender operates between 
the parties as an extinguishment of the interest which 
is surrendered, it does not so operate as to third per- 
sons who at the time of the surrender had rights which 
such extinguishment would destroy, and that as to 
them the surrender operates only as a grant subject to 
their right, and the interest surrendered still lies for 
the preservation of their continuance.”’ In the case of 
Loan, etc., Co. v. Drake, 6 C. B. (N. 8.) 798, a lessee for 
years mortgaged tenant’s fixtures and afterward volun- 
tarily surrendered this term to the lessor. It was held 
that the tenant could not by a voluntary surrender 
“‘derogate from his grant” to the mortgagee. The 
court said: ‘‘The question is whether the mortgagee’s 
right to sever the fixtures from the freehold is a ‘right 
ov interest,’ * * * and we are of opinion it is. 
Certainly it is an interest of a peculiar nature, in many 
respects rather partaking of the nature of a chattel 
than of an interest in real estate. But we think it is 
so far connected with the land that it may be consid. 
ered a right or interest in it, which, if the tenant 
grant away, he will not be allowed to defeat his grant 
by a subsequent voluntary act of surrender.’’ In 1875, 
in the case of Saint v. Pilley, L. R., 10 Exch. 137, the 
same doctrine was recognized and applied. It may 
well be that a formal, voluntary surrender, which is in 
effect a grant, should not injuriously affect the rights 
of third parties previously and fairly acquired. We 
have no occasion here to approve or disapprove of that 
doctrine. So too ordinarily these rules have no appli- 
cation to a case where the property in dispute is not a 
“removable fixture,’’ but a mere chattel, as in the case 
of O’Donnel v. Hitchcock, 118 Mass. 401, where a cred- 
itor attaching during the tenancy was allowed to re- 
move, after it was determined, a structure which was 
held to be a “mere chattel.’’ They have usually no 
application in tenancies at will, as is shown in the case 
of Doty v. Gorham, 5 Pick. 487, where the court holds 
that such a tenant has a reasonable time to remove his 
fixtures after his tenancy is determined, and that his 
creditors attaching before such determination have the 
same right of removal. They have no application to 
cases where the ordinary rights of landlord and tenant 
as to fixtures or their removal have been varied by 
agreement. ‘‘It is well settled that landlord and ten- 
ant may by their agreements treat as personal property 
improvemeuts which would otherwise be part of the 
realty, and thus convert them into personal property 
as between themselves.” Fitzgerald vy. Anderson, 81 
Wis. 341. In Thropp’s Appeal, supra, the court inti- 
mates that if the landlord had received notice of the 
levy, the right of the creditor would not have been af- 
fected by the subsequent voluntary surrender. It held 
that the failure to give notice was a failure to prose- 
cute the levy with due diligence. We have no occasion 
at present to approve or disapprove of this dictum. 

In the case at bar the court below, in that part of its 
charge which we are now considering, seems to have 
acted upon the dictum in Thropp’s Appeal, although 
the facts were materially different. In Thropp’s Ap- 
peal there was a voluntary surrender; in the case at 
bar the tenant was dispossessed in an adverse proceed- 
ing in which the attaching officer, as well as the ten- 
ant, had been cited to appear. Under the lease and 
statute relating to summary process the lessor had the 
right to put an end to the term, and regain possession 
as he did. When he put the tenant out the right of 
the latter to remove fixtures, in the absence of any 
special agreement, and in the absence of any special 
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circumstances which might be held to vary the general 
rule, was gone, and the right of the creditors to do so 
was also gone. It is difficult to see how the creditor, 
in such circumstances, could have any greater right 
than the tenant, or how the attachment, with or with- 
out notice, could affect injuriously the rights of the 
lessor under the lease and the law. The defendants, 
as the record shows, in one aspect of the case claimed 
that the things in question were fixtures, which the 
tenant could remove, if at all, only during the term. 
They claimed that there were no special circumstances 
which prevented the tenant or the officer from remov- 
ing them within the term, had they chosen to do so. 
As the jury might have found these claims to be true, 
we think they should have been instructed that if they 
so found, the right of the attaching creditor was at an 
end, and the fixtures belonged to the landlord. The 
tenant certainly could have saved his rights by paying 
the rent, and acourt of equity could have aided him 
perhaps in doing so, even after the forfeiture. We are 
also inclined to think that a court of equity would 
have aided the attaching creditor in like manner. 
However this may be, nothing of the kind was done or 
attempted to be done, nor was any attempt made by 
any one to remove the fixtures until more than two 
months after the tenant had been put out, and then 
we think it was too late. Yor these reasons we think 
that the charge was erroneous, and that there must be 
a new trial. 

What is said in this opinion upon the right of a ten- 
ant or his creditor to remove fixtures is limited to the 
facts as they appear in this special aspect of the case 
which we have been considering. The plaintiffs claim 
that a special agreement in the case at bar existed, 
which varied the ordinary rights of landlord and ten- 
ant. Of the case in that aspect we have not been 
speaking. The defendants, in their reasons of appeal, 
also insist that the court below in effect told the jury 
that the intention of the lessee in annexing the chattel 
to the freehold must be proved beyond a doubt, and 
that the burden of proof upon this point and upon the 
question of adaptation and use rested upon the defend- 
ant. The charge is fairly susceptible of the construc- 
tion here put upon it by the defendants, and so con- 
strued, we think it clearly erroneous upon both points. 

As this disposes of the case so far as this court is 
concerned, it is perhaps unnecessary to decide any 
other questions raised on the record, but as some of 
them may arise again if a new trial is had, and as they 
have been fully argued, we have concluded to express 
our views briefly upon some of them. [Omitting these.] 


> 


UNITED STATES SUPREME COURT AB- 
STRACT.* 

MUNICIPAL CORPORATIONS —TAXATION OF TELE- 
GRAPH COMPANIES—INTERSTATE COMMERCE—ACT OF 
ConGRrReEss.— An ordinance compelling a telegraph com- 
pany to pay $5 per annum for every pole within the 
city “ for the privilege of using the streets, alleys and 
public places”’ is acharge in the nature of a rental, 
and is not aprivilege or license tax, which would be 
invalid as applied to a corporation doing interstate 
commerce. 39 Fed. Rep. 59, reversed. It may be well 
to consider the nature of the use which is made by the 
defendant of the streets, and the general power of the 
public to exact compensation for the use of streets 
and roads. The use which the defendant makes of the 
streets is an exclusive and permanent one, and not one 
temporary, shifting and in common with the general 
public. The ordinary traveller, whether on foot or in 
a vehicle, passes to and fro along the streets, and its 
use and occupation thereof are temporary and shifting. 


*13 Sup. Ct. Rep. 485. 











The space he occupies one moment he abandons the 
next, to be occupied by any other traveller. This use 
is common to all members of the public, and it is a use 
open equally to citizens of other States with those of 
the State in which the street issituate. But the use 
made by the telegraph company is, in respect to so 
much of the space as it occupies with its poles, perma- 
nent and exclusive. It as effectually and permanently 
dispossesses the general publicas if it had destroyed 
thatamount of ground. Whatever benefit the public 
may receive in the way of transportation of messages, 
that space is, so far as respects its actual use for pur- 
poses of a highway and personal travel, wholly lost to 
the public. By sufficient multiplication of telegraph 
and telephone compauies the whole space of the high- 
way might be occupied, and that which was designed 
for general use for purposes of travel entirely appro- 
priated to the separate use of companies and for the 
transportation of messages. We do not mean to be 
understood as questioning the right of municipalities 
to permit such occupation of the streets by telegraph 
aud telephonecompanies; noris there involved here 
the question whether such use is a new servitude or 
burden placed upon the easement, entitling the adja- 
cent lot-owners to additional compensation. All that 
we desire or need to notice is the fact that this use is 
an absolute, permanent and exclusive appropriation of 
that space in the streets which is occupied by the tele- 
graph poles. To that extent it is a use different in 
kind and extent from that enjoyed by the general pub- 
lic. Now, when there is this permanent and exclusive 
appropriation of a part of the highway, is therein the 
nature of things any thing to inhibit the public from 
exacting the rental for the space thus occupied? Ob- 
viously not. Suppose a municipality permits one to. 
occupy spacein a public park for the erection of a 
booth in which to sell fruit and other articles; who 
would question the right of the city to charge for the 
use of the ground thus occupied, or call such charge a 
tax, or any thing else except rental? Soin like man- 
ner, while permission to a telegraph company to oc- 
cupy the streets is not technically a lease, and does 
not in terms create the relation of landlord and tenant, 
yet it is the giving of the exclusive use of real estate, 
for which the giver has a right to exact compensa- 
tion which isin the nature of rental. It is claimed 
however by defendant that under the act of Congress 
of July 24, 1866, and by virtue of its written acceptance 
of the provisions, restrictions and obligations imposed 
by that act, it has a right to occupy the streets of St. 
Louis with its telegraph poles. The first section of 
that act contains the supposed grant of power. It 
reads: “That any telegraph company now organized, 
or which may hereafter be organized under the laws 
of any State in this Union, shall have the right tocon- 
struct, maintain and operate lines of telegraph through 
and over any portion of the public domain of the Uni- 
ted States, over and along any of the military or post 
roads of the United States which have been or may 
hereafter be declared such by act of Congress, and over, 
under or across the navigable streams or waters of the 
United States, provided, that such lines of telegraph 
shall be so constructed and maintained as not to ob- 
struct the navigation of such streams and waters, or 
interfere with the ordinary travel on such military or 
post roads.” By section 3964, Revised Statutes of the 
United States: ‘‘The following are established post 
roads: * * * All letter-carrier routes established 
in any city or town for the collection and delivery of 
mail matter.’ And the streets of St. Louis are such 
“letter-carrier routes.”” So also by the act of March 
1, 1884 (23 Stat. 3): ‘**All public roads and highways, 
while kept up and maintained as such, are hereby de- 
clared to be post routes.”’ It is a misconception how- 
ever to suppose that the franchise or privilege granted 
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by the act of 1866 carries with it the unrestricted right 
to appropriate the public property of the State. It is 
like any other franchise, to be exercised in subordina- 
tion to public as to private rights. While a grant from 
one government may supersede and abridge franchises 
and rights held at the will of its grantor, it cannot 
abridge any property rights of a public character cre- 
ated by the authority of another sovereignty. No one 
would suppose that a franchise from the Federal gov- 
ernment to a corporation, State or National, to con- 
struct interstate roads or lines of travel, transportation 
or communication, would authorize it to enter upon 
the private property of an individual and appropriate 
it without compensation. No matter how broad and 
comprehensive might be the terms in which the fran- 
chise was granted, it would be confessedly subordinate 
to the right of the individual not to be deprived of his 
property without just compensation. And the princi- 
ple is the same when, under the grant of a franchise 
from the National government, a corporation assumes 
to enter upon property ofa public nature belonging to 
a State. It would not be claimed, for instance, that 
under a franchise from Congress to construct and ope- 
rate an interstate railroad the grantee thereof could en- 
ter upon the State House grounds of the State, and con- 
struct its depot there, without paying the value of the 
property thus appropriated. Although the State House 
grounds be property devoted to public uses, it is prop- 
erty devoted to the public uses of the State, and prop- 
erty whose ownership and control is in the State, and 
it isnot within the competency of the National gov- 
ernment to dispossess the State of such control and 
use, or appropriate the same to its own benefit, or the 
benefit of any of its corporations or grantees, with- 
out suitable compensation to the State. Thisrule ex- 
tends to streets and highways; they are the public 
property of the State. While for the purposes of 
travel and common use they are open to the citizens 
ofevery State alike, and no State can by its legislation 
deprive the citizens of anotherState of such common 
use, yet when an appropriation of any part of this pub- 
lic property to an exclusive use is sought, whether by 
a citizen or corporation of the same or another State, 
or a corporation of the National government, it is 
within the competency of the State, representing the 
sovereignty of that local public, to exact for its benefit 
compensation for this exclusive appropriation. It 
matters not for what that exclusive appropriation is 
tuken, whether for steam railroads or street railroads, 
telegraphs or telephones, the State may, if it chooses, 
exact from the party or corporation given such exclu- 
sive use pecuniary compensation to the general public 
for being deprived of the common use of the portion 
thus appropriated. W. U. Tel. Co. v. Attorney-Gene- 
ral, 125 U.S. 530. March 6, 1893. City of St. Louis v. 
Western Union Tel. Co. Opinion by Brewer, J. Brown, 
J., dissenting. 
NEW YORK COURT OF 
STRACTS. 


APPEALS AB- 


AGENT—AUTHORITY—DELIVERY OF MORTGAGE.—In 
an action to foreclose a mortgage, defendant, the 
mortgagor, alleged that the mortgage was not deliv- 
ered, but that she intrusted it to her father, as her 
agent, for the purpose of taking upa prior mortgage, 
but that he satisfied the prior mortgage out of her 
money, and then, without her knowledge, delivered 
the mortgage in suit. The evidence showed that the 
father had the management of the mortgaged prop- 
erty, and received the rents, without having to ac- 
count therefor; that he was acting as agent for defend- 
ant and others interested in the property in securing 
the discharge of former mortgages and the execution 
of new ones; and that however the mortgage in suit 
was used, there was uo larger incumbrance on the 


| land than defendant intended when she executed it. 
Held, that the evidence did not show that the father 
exceeded his authority in delivering the mortgage. 
Feb. 10, 1893. Grannis v. Hobby. Opinion per Curiam. 


APPEAL—REVIEWING ERRONEOUS INSTRUCTIONS— 
EXCEPTIONS NOT TAKEN BELOW.— Where the jury, on 
returning into court for further instructions, was er- 
roneously instructed in plaintiffs absence, plaintiff 
may raise the question on appeal, though no exception 
was taken thereto at the time. March MH, 1893. 
Wheeler v. Sweet. Opinion by Andrews, C. J. 16 N. 
Y. Supp. 836, reversed. 


COMMON CARRIERS—WHO ARE—MANAGING AGENTS 
OF STEAMSHIP LINE—EVIDENCE.— (1) On an issue as to 
whether a line of steamers were operated by defend- 
ants for their individual profit, 80 as to make defend- 
ants liable as common carriers, it appeared that they 
were officers of a corporation engaged in refining pe- 
troleum, and had absolute control of the corporate 
affairs, and that they started the steamer line without 
referring the matter to the board of trustees, and ran 
it as a department of the corporation. Defendants 
had no interest in the line, except as officers and 
stockholders of the corporation, and the steamers 
were chartered by agents for the corporation to pro- 
cure staves for manufacturing barrels, the money re- 
ceived for carrying other freight being paid to the cor- 
poration. Held, that there was no evidence to go to 
the jury that defendants were operating the line as in- 
dividuals. (2) The fact that the operating of the 
steamer line was probably outside of the charter 
powers of the corporation could not affect the question 
of defendants’ liability. To permit a jury to speculate 
and surmise upon a question of responsibility is to 
withdraw from the litigant a safeguard intended for 
the protection of his rights. He is entitled to the 
judgment of the court upon questions to which the 
character of the evidence admits of but one answer. 
No such possibilities of a failure of justice should be 
countenanced. In Improvement Co. v. Munson, 14 
Wall. 442, Justice Clifford well said: ‘‘ Nor are judges 
any longer required to submit a question to a jury 
merely because sume evidence has been introduced by 
the party having the burden of proof, unless the evi- 
dence be of such acharacter that it would warrant the 
jury in finding a verdict in favor of that party. Form- 
erly it was held that if there was what was called a 
*scintilla’ of evidence in support of a case, the judge 
was bound to leave it to the jury; but recent decisions 
of high authority have established a more reasonable 
rule—that in every case, before the evidence is left to 
the jury, there is a preliminary question for the judge, 
not wkether there is literally no evidence, but whether 
there is any upon which a jury can properly proceed to 
find a verdict for the party producing it upon whom 
the onus of proof rests.”’ The rule should be regarded 
as settled under all the authorities, as well by the de- 
cisions of the courts of this State as by those of Eng- 
land, that where there is no evidence upon an issue 
before the jury, or the weight of the evidence is so de- 
cidedly preponderating in favor of one side that a 
verdict contrary to it would be set aside, it is the duty 
of the trial judge to nonsuit or to direct the verdict as 
the case may require. Reference to the following 
cases will suffice: Rudd v. Davis, 3 Hill, 287; 7 id. 529; 
People v. Board of Police, 35 Barb. 651; Herring v. 
Hoppock, 15 N. Y. 409; Wilds v. Railroad Co., 24 id. 
430; Corning v. Factory, 44 id. 577; Neuendorff v. In- 
surance (o., 69 id. 389; Dwight v. Insurance Co., 103 id. 
341; Schofield v. Railway Co., 114 U. 8. 615-619; Gun- 
ther v. Insurance Uo., 134 id. 110, 116; Railroad Co. v. 
Jackson, L. R., 3 App. Cas. 193, Lord Blackburn’s 
opinion. March 14, 1893. Leinkauf v. Lombard. Opin- 
ion by Gray, J. O’Brien, J., dissenting. 
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INSURANCE — FIRE — CONDITIONS — PROOF OF LOSS— 
MAGISTRATE’S CERTIFICATE—NONSUIT.—(1) Conditions 
in an insurance policy which affect the contract and 
parties prior to the loss, including all statements and 
representations preceding the contract, must receive a 
fair construction, according to the intention of the 
parties; but those conditions which relate to matters 
after the loss, defining the mode of adjustment and 
recovery, must receive a more liberal construction, in 
favor of the insured. (2) One of plaintiffs applied in 
person to defendant insurance company for insurance, 
stating the amount desired; that the building was in 
process of construction and not yet occupied; and that 
when complete it would be used as a storage ice-house. 
He was introduced to defendant’s cashier at the time 
by N., who occupied an office adjacent to defendant, 
and who had a mortgage interest in plaintiffs’ ice- 
house. The policy was subsequently delivered to N., 
who assumed to act as agent for plaintiffs, and who on 
the same day signed an application describing the 
building as ‘“‘ used as a storage ice-house.’”’ There was 
evidence that N. had no authority from plaintiffs to 
insert such clause in the application, and it did not ap- 
pear that plaintiffs ratified N.’s act. The building was 
destroyed before plaintiffs commenced to use it, and 
was unoccupied. Held, that it was reasonable to as- 
sume from the evidence that the statement in the ap- 
plication, and the corresponding statement in the 
policy, as to occupancy, was the result of mistake, and 
it could not be held, as matter of law, that the policy 
was forfeited for breach of couditions, or that it was 
rendered void by a vreach of the warranty. (3) The 
conditions of the policy required the insured to “ give 
immediate notice of the loss, in writing, to the com- 
pany. * * * A particular statement of the loss 
shall be rendered to the company * * * as soon 
after the fire as possible, signed and sworn to by the 
assured, stating such knowledge or information as the 
assured has been able to obtain as to time, origin and 
circumstances of the fire, * * * and shall, if re- 
quired, furnish a certificate, * * * under the hand 
and seal of a magistrate nearest * * * thefire, * 

* * stating that he has examined the circum- 
stances attending the loss,’’ and that he knows the as- 
sured honestly sustained loss to the amount certified. 
“The adjusted claim under the policy shall be due and 
payable sixty days after the full completion by the as- 
sured of all the requirements herein contained.’’ Held, 
that proof of loss served on defendant ten days after 
the fire was not too late. (4) Where such proof wasa 
substantial compliance with the policy, the sixty days 
began to run from the date of service, even though the 
proof, as served, did not contain a magistrate’s certifi- 
cate, and was returned for the purpose of having a cer- 
tificate attached, as such certificate was not an essential 
part of the proof, unless “‘required,” and could be 
made on a separate paper without returning the proof 
for that purpose. (5) Where, on the return of such 
proof, plaintiffs found the first magistrate to whom 
they applied ignorant of the facts, and unable to make 
the certificate, and the second one promised to make 
it, but after three months refused to do so, on the 
ground that he was retained as an attorney for the 
other side, and finally a certificate was procured from 
a third, but in the meantime there were negotiations 
for a compromise, and the certificate was not served 
on defendant till a year after the fire, the delay did 
not, as matter of law, defeat plaintiffs’ cause of action; 
the question of plaintiffs’ diligence and the reasonable- 
ness of the delay being for the jury. (6) A statement 
in plaintiffs’ proof of loss “that the fire originated 
about eleven o’clock on Sunday night, June 2, 1885, and 
that said building was entirely destroyed; that said 
fire did not originate by any act, design or procure- 
ment on their part, or in consequence of fraud or overt 





practice done or suffered by them. Nothing has been 
done, by or with their privity or consent, to violate the 
conditions of the policy, or render it void ’’—is a suf- 
ficient compliance with the terms of the policy. (7) 
Where, after the return of the proof of loss to plain- 
tiffs for a magistrate’s certificate, and after negotia- 
tionsffor settlement, plaintiffs were advised that their 
claim would be settled if reduced, and they therefore 
served an entire new proof of loss, with the magis- 
trate’s certificate, reducing their claim, such new 
proof of loss, made a year after the fire, was mere sur- 
plusage, and in no way affected plaintiffs’ rights under 
the policy. (8) A nonsuit is not warranted unless it 
appears that plaintiff is not entitled to recover, after 
giving him the most favorable view that a jury would 
be warranted in taking of the evidence; and in re- 
viewing a nonsuit plaintiff is entitled to the benefit of 
every fact that the jury could have found from the 
evidence, and to every legitimate inference warranted 
by the proofs. Feb. 28, 1893. McNally v. Phenix Ins. 
Co. of Brooklyn. Opinion by O’Brien, J. Earl, Peck- 
ham and Gray, JJ., dissenting. 


SALE—REFUSAL TO MAKE PAYMENTS—ACTION FOR 
BREACH. PLEADING—AMENDMENT. CORPORATIONS 
—POWER OF PRESIDENT TO BIND COMPANY. WHEN 
RIGHT OF ACTION ACCRUES—EVIDENCE.— (1) A com- 
plaint alleged a breach by defendant of a contract by 
terms of which plaintiff sold and agreed to deliver to 
defendant a certain amount of iron, certain quantities 
to be delivered each month, at $23.50 per ton; settle- 
ments to be made in cash, on the 27th of each month, 
for previous month’s delivery. The answer alleged 
compliance with a subsequent modification agreement 
providing that at defendant’s request, shipments 
would be suspended for two months, and time given 
on amounts then due; that settlement for subsequent 
shipments would be made at $18 per ton, on account, 
unless the market price advanced above that figure; 
then at the market price, balances due to be adjusted 
at termination of contract, plaintiff to accept four 
months’ paper, if desired; and that the question of 
what abatement, if any, should be made from mar- 
ket price, should be left to a referee in case the 
parties failed to agree. Held, that where defendant 
stated that it was not surprised by evidence offered by 
plaintiff showing compliance by him with the latter 
agreement, the occurrence of the arbitration therein 
provided for, and the award of the arbitrator that 
nothing should be deducted from the price named in 
the original contract, and also stated that it did not de- 
sire time to meet the questions arising thereunder, it 
was not error to receive the evidence, and permit 
plaintiff to amend his complaint so as to meet such 
proof. (2) Such amendment alleged that the term 
‘* market price’’ inserted in the provision of the latter 
contract relating to the determination of what abate- 
ment, if any, should be made to defendant, was so in- 
serted by mutual mistake, instead of the term ‘con- 
tract price,’ and that thereafter the contract was cor- 
rected by consent of all parties. Evidence in support 
of such allegation was given, and the fact was so found 
by the referee. Held, that such amendment did not 
introduce a new cause of action, and change the action 
from one at law to a suit in equity to reform a con- 
tract. (3) In such case it appeared that defendant’s 
president was the officer with whom alone all the nego- 
tiations were had which resulted in the execution of 
both contracts; that he was its managing and con- 
trolling man; that he was present as its manager at 
the time of the arbitration, when the mistake in the 
latter contract was discovered; and that, attention 
being called to it, he acknowledged it, and consented 
to the change, so that the truth might be set forth. 
Held, that such officer had power to bind defendant 
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by consenting to such change. (4) In such case, the 
finding that such change was made and consented to 
by the parties is supported by the evidence. (5) In 
such case it appeared, that after the arbitrator’s decis- 
ion that no abatement should be made from the con- 
tract price, defendant refused to settle for the previous 
month's delivery; that its president stated that no 
more remittances would be made until plaintiff was 
willing to come to some reasonable settlement; that it 
was entirely out of the question to suppose defendant 
would abide by any such decision as that made by the 
arbitrator, and that thereafter plaintiff made no fur- 
ther shipments. Held, that defendant repudiated the 
entire contract, and plaintiff could maintain an action 
both for the balance unpaid on iron delivered and for 
damages as to the remainder of the iron called for by 
such contract, without first delivering it. (6) Such ac- 
tion is not prematurely brought, though it is com- 
menced before payments for certain deliveries were 
due, or would become due,fif settled for by notes, ac- 
cording to the terms of the contracts between parties; 
since defendant cannot insist that plaintiff is bound 
by the terms of a contract which it repudiated. March 
21, 1893. Nichols v. Scranton Steel Co. Opinion by 
Peckham, J. 


STREETS—CHANGE OF GRADE—RIGHT TO DAMAGES— 
REVIEW ON APPEAL.—(1) In an action under Laws of 
1883, chapter 115, providing that whenever the grade 
of any street shall be chauged so as to damage abut- 
ting real property, commissioners shall be appointed to 
assess the amount of the damage, it appeared that the 
year before the passage of the act the street in front of 
the property in question was lowered, though not for 
its whole width, but aun embankment ten feet wide 
was left at the original grade between the line of exca- 
vation and petitioner’s property. Petitioner claimed 
damages for the removal of the embankment which 
had been gradually drawn away during a number of 
years by the street commissioners, and by any one in 
the neighborhood who wanted a few loads of sand. 
Held, that this did not constitute a change or altera- 
tion in the grade within the meaning of the statute. 
16 N. Y. Supp. 740, reversed. (2) lt cannot be claimed 
that as the village failed to appeal from the first order 
at Special Term, which determined that the grade had 
been changed, and appointed commissioners, its appeal 
must rest solely on the judgment entered on report of 
the commissioners of appraisal, and that it can only 
raise questions relating to the amount of damages; for 
the village in its notice of appeal from the final judg- 
ment awarding damages specified the order appointing 
the commissioners, and also appealed from that so that 
the appeal was proper and in time under the Code of 
Civil Procedure, section 1316, providing that an appeal 
from a final judgment brings up for review an inter- 
mediate order, which is specified in the notice of ap- 
peal, and necessarily affects the final judgment; and 
the right to review tbe intermediate order is not af- 
fected by the fact that the time within which a separate 
appeal therefrom might have been taken has expired. 
(3) Such claim also cannot be made because it does not 
appear by the record, which contains all the evidence 
and proceedings before the Special Term, before the 
commissioners, and also the proceedings taken on their 
report, that the petitioner made any motion to dismiss 
the appeal from the first order, or made any objection 
to its being entertained; and as it was actually enter- 
tuined by the General Term, it must be assumed that 
the appeal was valid and effectual. March 14, 1893. 
Whitmore v. Village of Tarrytown. Opinion by Earl, J. 


VENDOR AND PURCHASER — DEFECTIVE TITLE — 
AGREED STATEMENT—ADVERSE POSSESSION.— (1) On a 
submission to determine whether defendant should be 
compelled to accept title to land from plaintiffs, who 








claimed through one G., the statement of facts, agreed 
upon in 1891, stated that one S., “thirty years and up- 
wards ago,’’ was the owner of the lands, and that the 
record failed to show title out of him; that in 1851 G. 
gave a mortgage to 8. on the land, which recited that 
it was ‘to secure the payment of the purchase-price ” 
thereof; that the mortgage was assigned by S., and 
discharged of record by the assignee in 1854; that the 
record failed to showany title inG., but that im 1854 
he conveyed the land. Held, the court was justified in 
refusing to infer from the agreed facts that S. owned 
the land when he took the mortgage from G., or that 
if he was the owner, he might not have subsequently 
reacquired title; and was warranted in refusing to re- 
quire defendant to accept title. (2) A statement in the 
agreed facts that G. and his grantees ‘“‘ were inthe un- 
disturbed possession of the land for twenty years and 
upward,” does not show title in them by adverse pos- 
session under the Code of Civil Procedure, section 369, 
declaring possession adverse ‘“‘ where the occupant, or 
those under whom he claims, entered into the posses- 
sion of the premises under claim of title exclusive of 
any other right, founding the claim upon a written in- 
strument as being a conveyance of the premises, * * * 
and there has been a continued occupation and pos- 
session of the premises included in the instrument 
* * * for twenty years under the same claim.” 
Feb. 28, 1893. Kneller v. Lang. Opinion by Andrews, 
C. J. 


—_—____—__. 


ABSTRACTS OF VARIOUS 
CISIONS. 


RECENT DE- 


ANIMALS—TRESPASSING—COMMUNICATING DISEASE. 
—Where defendant’s animals entered on plaintiffs’ 
lands, which were inclosed with a fence sufficient to 
exclude ordinary cattle, and communicated a danger- 
ous disease to plaintiffs’ cattle, defendant is liable for 
the damages, though he did not know that his cattle 
were infected with such disease. In such case the 
negligence of the owner in permitting his animal to 
thus trespass upon his neighbor is sufficient to create 
the liability. Bish. Noncont. Law, 1220-1227; 1Thomp. 
Neg. 206; id. 189; Cooley Torts (2d ed.), 400. If how- 
ever in such case the owner of the land is also ‘guilty 
of negligence, which proximately contributes in caus- 
ing the injury, he cannot recover. Walker v. Herron, 
22 Tex. 55; Cooley Torts (2d ed.), 399; id. 62. There 
is however great diversity in the decisions in this 
country as to when a domestic animal is to be con- 
sidered a trespasser upon land that does not belong to 
its owner. Perhaps in a majority of the States, unless 
changed by statute, the rule of the common law which 
requires the owner of animals to fence them in, and 
makes any entry by them upon the land of another 
without consent a trespass, even though it be not in- 
closed, will be found to be in force. Cooley Torts (2d 
ed.), 397. In several of the States, and by the Supreme 
Court of the United States however—as we think, with 
better reason—it has been held that this rule of the 
common law is so ill adapted to our condition, and is 
so in conflict with the practice of our people, indulged 
for time immemorial, that it should not be considered 
as adopted by us, even in the absence of statutory pro- 
visions abrogating it. Buford v. Houtz, 133 U. 8S. 320; 
Davis v. Davis, 70 Tex. 123. It must be considered as 
settled in this State that the failure of the owner of 
land to construct around it the exact kind of fence 
prescribed by the statute does not throw it open to 
whosoever sees proper to drive his cattle thereon; 
these statutes being regarded as intended to prescribe 
an easy remedy for those who do so inclose their land, 
leaving those who dv not, to settle their rights inde- 
pendently of the statute. Davis v. Davis, supra; 
Worthington v. Wade, 82 Tex. 26. What then is the 
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law applicable to such cases in this country, in the ab- 
sence of astatute? We having decided that the com- 
mon law upon this subject is not applicable in this 
State, believe it follows that the owner of an animal is 
not guilty of negligence simply by permitting it torun 
at large, unrestrained, unless he has noticeof the danger 
attending this; and if such animalstrays upon the un- 
inclosed land of another, it is not to be considered a 
trespass. If however the owner has notice that his 
animal is liable to communicate disease, or inflict in- 
jury upon others, it would be actionable negligence for 
him to allow it upon the commons. See authorities 
above cited, especially Walker v. Herron, 22 Tex. 55. 
Ve also believe that if the owner of land evidences a 
desire to exclude others therefrom, by erecting a fence 
around it, his inclosure should be respected; but un- 
less his fence be such as is reasonably sufficient to ex- 
clude ordinary animals of the kind complained of, his 
contributory negligence in failing to provide and keep 
in repair a proper fence will be a bar to his recovering 
for dumages caused by animals entering thereon 
through such insufficient inclosure. Cooley Torts, and 
Davis v. Davis, supra. The court below made the lia- 
bility of appellant dependent entirely upon the find- 
ing of the jury that its cattle were trespassers upon 
the land of appellees, and while so trespassing com- 
municated the disease complained of to their cattle; 
and it will therefore not be necessary for us to con- 
sider the law applicable to a case where the owner of 
an animal has notice of its liability to communicate 
disease, and does not restrain it. Tex. Ct. Civ. App., 
Jan. 31, 1893. Clarendon Land, Investment & Agency 
Co., Limited, v. McClelland. Opinion by Head, J. 


CARRIERS—JUMPING FROM MOVING TRAIN—NEGLI- 
GENCE.—In an action against a railroad company for 
personal injuries, the evidence showed that plaintiff 
went upon the train to accompany his wife and child; 
that when the conductor called, “ All aboard,” he 
started to leave the train, but found the door of the 
vestibule locked; that the brakeman first told him he 
could not get off, and that it would break his neck, 
bus afterward said to him, ** You get off,” and opened 
the door, which he shut again as soon as plaintiff had 
passed through it to the platform steps. Plaintiff 
jumped from the train, and was injured; the train 
then being in rapid motion. Held, that the evidence 
justified a verdict for plaintiff. It does not appear 
whether the door could be opened from the outside; 
but be that as it may, the brakeman’s words, *‘ You 
get off,” and his shutting the door, certainly tend to 
show that plaintiff was required by the brakeman to 
leave the car, or at least, that be had reason to believe 
that he wasso required. Appellant cites cases holding 
that information, advice, or the expression of an cpin- 
ion, in such cases, by the conductor, does not amount 
toa requirement. In the words last quoted there is 
neither information, advice nor opinion, but a posi- 
tive order, emphasized by closing the door. The case 
is unlike Lindsey v. Railway Co., 64 Iowa, 407, and 
Vimont v. Railway Co., 71 id. 58. In the former 
the brakeman told the passenger, if he was going to 
get off, ‘‘ You had better be getting off, and that quick.” 
In the latter case the words were, “ Jump off quick, if 
you are going.” 
did the words constitute a requirement to leave the 
train. It was left to the discretion of the passenger 
whether to do so or not. Wethink there was no error 
in submitting the question of defendant’s negligence 
to the jury, norin sustaining the verdict upon that 
question. Iowa Sup. Ct., Jan. 31, 1893. Galloway v. 
Chicago, R. 1. & P. Ry. Co. Opinion by Given, J. 


CHATTEL MORTGAGE—EXTRA-TERRITORIAL EFFECT.— 
Where cattle are mortgaged, and the mortgage is duly 
executed and recorded according to the law of the 





This court held that in neither case | 





Stute where the cattle then are, and the mortgagor 
afterward drives the cattle into another State, and 
there sells them to an innocent purchaser for value, 
such purchaser takes them subject to the mortgage, 
even though he had no actual notice of it. In Smith 
v. Hutchings, 30 Mo. 380, where aslave, on whoma 
mortgage had been duly executed and recorded in 
Kentucky, where she then was, and where the mort- 
gagor resided, and he afterward brought the slave to 
this State, where the mortgage was not recorded, and 
sold her, the court held that, the mortgage being good 
where it was made, it was good everywhere else, on 
every principle of international comity, unless the 
policy of the State from which the property is brought, 
and where the controversy arises, should induce a dif- 
ferent rule. In Feurt v. Rowell, 62 Mo. 524, the court 
says: “The mortgage was recorded in the county in 
which the mortgagor resided, and imparted full notice 
to every one who was or might become interested. 
The removal of the property to another county will 
not destroy the Jien. Had the property been removed 
out of the State, the mortgage would not thereby have 
been invalidated.’’ {n Bank v. Metcalf, 29 Mo. App. 
384, the Kansas City Court of Appeals held that where 
a mortgage had been duly executed on some cattle in 
Lafayette county, and recorded therein, and thecattle 
were thereafter shipped by the mortgagor to the de- 
fendants, who were commission merchants in East St. 
Louis, in the State of Llinois, and sold by them on 
commission, they were liable to plaintiff, as beneficiary 
in the mortgage, for the value of the cattle, and that 
defendants were to be treated the same as if they knew 
of the execution of the mortgage, and that the mort- 
gage, being good as between the parties, and binding 
on all persons, in the State where it was executed and 
recorded, was, by the rule of comity, valid and bind- 
ing, and pursued the property outside of the State 
where the plaintiffs might have followed it with their 
mortgage. Rice v. Cobb, 9 Cush. 308; Bank v. Met- 
calf, 40 Mo. App. 501. The same rule applies in Tlinois, 
where the cattle were sold. Phinney v. Baldwin, 16 
Ill. 108; Smith v. Whitaker, 23 id. 369; Mumford v. 
Canty, 50 id. 371; Roundtree v. Baker, 52 id. 241. Also 
in Kansas. Ramsey v. Glenn, 33 Kans. 271; Brown v. 
Campbell Co., 44 id. 237; Handley v. Harris (Kans.), 29 
Pac. Rep. 1145; Bank vy. Massey (Kans.) 30 id. 124. The 
mortgage, being good in Kansas, is to be given the 
same force and effect everywhere else, upon the prin- 
ciple of international comity, unless the policy of the 
State of Illinois, where the property was taken, and 
where the controversy arose, should evidence a dif- 
ferent rule. There is no substantial difference in the 
legal effect of a mortgage executed and recorded in the 
State of Kansas, according to the laws of that State, 
and a mortgage executed and recorded in the State of 
Illinois, according to the laws of that State. There is 
some difference in the forms and certificates of ac- 
knowledgments, it is true, but that in no way affects 
the validity of the instruments, or the rights of par- 
ties holding under them. Mo. Sup. Ct., Feb. 14, 1893. 
National Bank of Commerce of Kansas City v. Morris. 
Opinion by Burgess, J. 


CONTRACTS—ATTORN EYS—EMPLOY MENT— Plaintiffs, 
F. & P., were employed as attorneys for defendants by 
defendants’ attorney, B., on receipt by him of a tele- 
gram reading: ** Employ F. and P. Letter will follow.” 
Held, that the telegram gave power to employ plain- 
tiffs unconditionally, and where it was shown to them 
at the time of their employment, it did not put them 
on inquiry in regard to the contents of the letter, in 
respect to B.’s authority to make a general employ- 
ment, and they were not bound to inquire of B., later, 
whether he hid received the letter, or what its con- 
tents were, so faras it might relate to their employ- 
ment being conditional or unconditional. The tele- 





THE ALBANY 


318 


LAW JOURNAL. 














gram gave him power to employ the plaintiffs uncondi- 
tionally. It was addressed to Ballard, presumably, 
that he might make the employment before he could 
be communicated with by letter. The letter referred 
to in the telegram, presumably, was to be addressed 
to Ballard. Whether it would relate to what he was 
desired to do, or what the plaintiffs were desired to do, 
in preparing the suit which was soon coming on for 
trial, or to the employment of the plaintiff, or to some 
other matter about the suit, was wholly left to con- 
jecture. The plaintiffs might as well conjecture the 
one asthe other. It would be inconsistent with the 
terms of the telegram to suppose that the letter, if it 
related to the employment, imposed any conditions 
upon the authority thereby given without condition. 
No reasonably prudent business man would be led to 
think that it either contradicted or limited the un- 
limited authority of the telegram. Hence the plain- 
tiffs were not put upon inquiry in regard to the con- 
tents of the letter, in respect of the authority which 
Ballard had to make a general employment, such as he 
did make. A special or unlimited employment might 
not be accepted by the plaintiffs, and the peremptory 
terms of the telegram, to employ the plaintiffs, could 
not be complied with on such authority. There is no 
contention in regard to the rule of law applicable. 
The written authority is to be construed in the light 
of existing circumstances, known to the plaintiffs. 
Unless when thus construed there was something cal- 
culated to put areasonably prudent business man upon 
his guard in respect to the authority of the agent, it 
was not the duty of the plaintiffs to inquire how far 
the agent's acts were in pursuance to the principal’s 
authority. Hurley v. Watson (Mich.), 36 N. W. Rep. 
726. Vt. Sup. Ct., Feb. 10, 1893. Farrington v. Hayes. 
Opinion by Ross, C. J. 


EXTRADITION—FUGITIVE FROM JUSTICE—TRIAL FOR 
DIFFERENT CRIME.—'The rule that a fugitive from 
justice, surrendered for trial by a foreign country un- 
der treaty stipulation, cannot, after his extradition, be 
tried for an offense not embraced in the demand or 
application on which he was surrendered, does not ap- 
ply to fugitives from justice fleeing from one State of 
the American Union to another, and surrendered on 
demand under the provisions of the Constitution of 
the United States. These latter may be tried for any 
offense committed by them in the State to which they 
are returned, though the offense may have been com- 
mitted before the demand and surrender, and though 
it be not the particular offense on account of which 
they were brought back for trial. If the demand can- 
not, as a matter of right, be refused when made in 
compliance with the Federal requirements, it would 
be idle for the authorities of the State to whom the 
accused was surrendered to set him at large so that 
another demand might be made, before trying him for 
an offense other than that charged in the requisition 
upon which he was surrendered. Certainly they are 
under no obligation, before trying him for other viola. 
tions of law, to place the executive of the surrendering 
State in a position to do or refused to do that which, un- 
der the supreme law of the land, it is his imperative duty 
to do. Lf what we have said is true, considerations of 
comity and good faith on the part of the State to which 
the surrender was made are not involved in the matter. 
Besides, if it is competent for the State in which the 
surrender is made to impose any conditions not im- 
posed by the Federal laws, no such condition appears 
in this case. There was no executive pledge on the 
part of this State, and no stipulation on the part of the 
State of New York, so far as the record discloses, 
which could give rise to an implication of bad faith; 
and the courts of that State have declined to recognize 
any such limitation upon the right of trial as that con- 





tended for in behalf of the accused in this case. See 
People v. Cross (decided by the Supreme Court, June 1, 
1892), 19 N. Y. Supp. 271; affirmed by the Court of Ap- 
peals, 32 N. E. Rep. 246. As between States occupying 
these relations to each other, the right of one to protect 
fugitives from the justice of another, or to place any 
check or limitation upon the right of trial by anotier, 
would be wholly inconsistent with the objects of the 
Union, and besides could be of no value, while to each 
of the States, as well as to the whole Union, it is of 
the highest importance that each shall have the right 
to punish all offenders against its laws, no matter to 
what part of the common territory they may have 
fled. The conclusion reached in this case, although 
not in accord with the views announced by some 
courts, is sustained by a decided preponderance of au- 
thority. The cases cited contra, which are nearest in 
point, are those of State v. Hall, 40 Kans. 358, and Ew 
parte McKnight (Ohio), 28 N. I. Rep. 1054. In the case 
of Cannon, 47 Mich. 486, also cited contra, the question 
arose upon an inquiry as to the legality of an arrest*in 
a bastardy suit after the defendant had been brought 
back to the State upon another charge; and according 
to the view of the court the bastardy proceedings were 
not criminal, in the strict sense of the term, and in- 
volved no offense for which extradition could have 
been demanded. The main ground upon which these 
decisions rest is that it would be bad faith, and a per- 
version of justice, after procuring the surrender of a 
person upon one charge, to try him upon another. 
Such is the view expressed by Mr. Spear in his work 
on Extradition (page 352 et seqg.), and by Judge Cooley 
in the Princeton Review (January, 1879), quoted from 
at some length in the Kansas decision, supra. This 
view seems to have been influenced to some extent by 
the decisions as to the illegality of arrest in civil actions 
of parties brought within the jurisdiction on a crimi- 
nal charge, as well as by the supposed analogy, which 
we have already discussed, to cases of international ex- 
tradition. We think there are various reasons why 
cases involving the fraudulent use of criminal process 
by private individuals to promote the ends of a civil 
action stand upon an altogether different footing from 
cases where a State which has brought a person within 
its jurisdiction upon one charge proceeds afterward to 
try him for other offenses against public justice. A 
controlling distinction to be noted is that a person 
against whom it is sought merely to establish or en- 
force a civil liability has personal rights which are vio- 
lated by his being brought into the jurisdiction by 
fraud, while, as we have seen, an offender against the 
criminal laws of the State acquires no right by bis 
flight or absence from the jurisdiction which the 
courts, in the administration of those laws, are bound 
to regard, when he is again found within the jurisdic- 
tion. This was the doctrine of the common-law courts, 
and may now be regarded as settled in this country by 
the decisions of the,Supreme Court of the United 
States in the cases of Kerr and Mahon, supra. The 
manner in which the accused was brought into the ju- 
risdiction is not taken into account, unless some right 
of the government which has surrendered him has been 
violated, or would be by his trial; and such rights, if 
not asserted by the government itself, the courts are 
not bound to enforce at the instance of the accused, 
unless by express law it is made obligatory upon them 
todo so. And clearly, if that government would have 
no right to object to his surrender for the offense for 
which he is put on trial, or has not asserted any such 
right, and in delivering up imposed no condition as to 
his trial for other offenses, the question of good or bad 
faith, as we have already said, is not involved. Before 
the State should forego its right to try or punish for 
violation of its laws when the offender is found within 





its jurisdiction, we think there should be some very 
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plain and positive duty in the premises. But whatever 
may be thought of the consideration which should in- 
fluence the executive department of the State, the 
courts must administer the law as they find it, without 
regard to any supposed rights of other States, not de- 
fined by law, and not asserted before them by the 
proper authority. These views are supported by the 
following authorities: 2 Moore Extrad. (ed. 1891), § 516 
et seq., 642-644; Ror. Interst. Law, 227; Hawley Interst. 
Extrad. (1890) 46, 79 et seq.; 1 Bish. Crim. Proc., § 224b; 
People v. Cross, supra; Williams v. Weber (Colo. App. 
1891), 28 Pac. Rep. 21; Ham v. State, 4 Tex. App. 645; 
State v. Stewart, 60 Wis. 587; In re Noyes (U. 8. Dist. 
Ct. N. J., 1878), 17 Alb. L. J. 407. Ga. Sup. Ct., Aug. 
23, 1892. Lascelles v. State. Opinion by Lumpkin, J. 


FERRIES—RIGHT TO LAND BOAT.—The operator of a 
private ferry, without license from a commissioners’ 
court, cannot land his boat on property condemned 
fora public road without the consent of the riparian 
proprietor thereof. This question has been so ably 
and exhaustively treated in an opinion delivered by 
Dillon, J., while a member of the Supreme Court of 
Iowa, in the case of Prosser v. Wapello Co., 18 Lowa, 
S27, that it would be a waste of time upon our part to 
attempt to add any thing to what is there said, and we 
shall content ourselves with copying at length from 
that opinion, as follows: **(3) This brings us to the next 
question, and that is, whether the location of a county 
road on the land does, to the extent of its width onthe 
bank of the river, deprive the land-owner of his riparian 
rights, as above defined; and here we feel compelled 
to yield our doubts to the almost, if not quite, uniform 
current of authority, and to hold that it does not. The 
argument is this: By the location of the road, the 
public acquire simply the right of way over the soil— 
the bare right of passage and its incidents—nothing 
more. Deaton v. Polk Co., 9 lowa, 594; Trustees, etc., 
v. Auburn, ete., R. Co., 3 Hill, 567; Sir John Lade v. 
Shepherd, 2 Strange, 1004; Mayor, ete., v. Ward, 1 
Wils. 110, 111. The property or freehold still remains 
in the owner of the land; how completely so, the cases 
last cited, with others there referred to, strikingly 
illustrate. This question has arisen in several cases, 
and, among others, in Pipkin v. Wynns, before cited 
(2 Dev. 402), and which overruled Raynor vy. Dowdy, 
1 Murph. 279. Speaking of this subject, Henderson, 
C. J., says: ‘For the uses and purposes of a highway 
it [the highway] is the sovereign’s—the public’s. For 
all other purposes it is the former proprietor’s. The 
right of using it asa landing place fora ferry has never 
been taken from him; and although there is scarcely a 
perceptible difference between stepping froma boat on 
the land, and stepping from land to land, yet that has 
never been taken from the former proprietor for such 
purposes, as he has never been compensated for the 
right (limited, as above stated) of transporting persons 
across the water-course, as that was not considered 
when the price of taking the land fora highway was 
fixed; and, although it is of little value without the 
franchise, yet the ownership of the land gives him the 
preferable right to call for the franchise when the ferry 
becomes necessary. This right is valuable, for, unless 
there are good reasons to the contrary, the sovereign 
must grant it to the owner, as sovereigns are bound to 
be just. * * * If it be asked what is to be done if 
the owner of land, where a ferry is necessary, refuses 
to receive the franchise, it is answered to pay him for 
the land, and grant it to another. * * * Letit not 
be taken fora road, and used asaferry.’ It was ac- 
cordingly held that compensation must be made to the 
owner of the fee forthe use of the soil for the ferry 
right, although there is a public road leading to the 
river on both sides. And such are substantially the 
decisions in Tennessee (Memphis v. Overton, 3 Yerg. 
887) and in Pennsylvania. Thus in Chambers v. Furry 





(1792), 1 Yeates, 167, it was decided that the dedication 
or laying out of ground as a public road gave no right’ 
to the defendants, the owners of a ferry, to land upon, 
or receive freight from, the plaintiff's 1reehold on the 
banks of a navigable river, without his cousent; that 

the owner of a ferry has no right to land his passengers 
or boat on a public highway without the consent of 
the owner of the soil, see, also, Cooper v. Smith (1822), 

9 Serg. & R. 31; not even, it was held in a subsequent 
case, at the terminus of a highway between hign and 

low-water mark, Chess v. Manown (1834), 3 Watts, 

219. And see Bird v. Smith, 8 id. 434; also the 

thoroughly considered case of Pearsall v. Post, 20 
Wend. 111-131, in which the doctrine of the Pennsyl- 

vania cases above cited is approved. There isa dictum 

contra, per Bayley, J., in Peter v. Kendal, 6 Barn. & 

C. 703. Whether the decision in Chess v. Manown, 

above cited, is reconcilable with McManus v. Car- 

michael, 3 Lowa, 1, is a question of some difficulty. 

See, on this subject, Prosser v. Davis, infra. Without 

committing ourselves to the entire correctness of all 

the positions taken in these cases, which we have re- 

ferred to as illustrating the subject, we feel free in 

holding: (1) That the dedication or taking of land 

for apublic highway does not, in cases where the owner 

retains the fee, and the public have only an easement, 

deprive such owner of his preferable right to a ferry, 

if one is established. (2) That a ferry license to a 
stranger will not authorize him, against the consent of 
the owner, or without compensating him therefor, to 
use the termini of such highway, certainly above high- 
water mark, see, on this point, Prosser v. Davis, infra, 

for the purpose of fastening boats, and of receiving and 
discharging freight and passengers. Such a use is not 
a public use, so much as it isa use by the licensee or 
holder of the franchise for his own gain and advantage. 

Like the use of an ordinary road for railroad pur- 
poses, such a use for ferry purposes would be an addi- 
tional burden or servitude, for which compensation 

must be made to the owner. Milburn v. Cedar Rapids, 

12 Iowa, 246, 259. Forcibly illustrative of this ques- 
tion, see Mahon v. Railroad Co., 24 N. Y. 658; Car- 
penter v. Railroad Co., id. 655; Wager v. Railroad Co., 
25 id. 526; Bissell v. Railroad Co., 23 id. 61; Fletcher 
v. Railroad Co., 25 Wend. 462; Davis v. Mayor, 14 N. 
Y. 526; Williams v. Railroad Co., 16 id. 97-106; review- 
ing Chief Justice Gibson’s opinion, contra, in Phila- 
delphia v. Railroad Co., 6 Whart. 25. And see, where 
owner parts with fee, Aldrich v. Wallace, 8 Dana, 289; 
16 N. Y. 97; arguendo, Wager v. Railroad Co., 25 id. 
526-533.” This decision was approved by the same 
court in the case of Prosser v. Davis, 18 Lowa, 367; and 
it is there held that on the application of the riparian 
owner the proprietor of a ferry will be enjoined from 
landing his boat on the lands of such owner that have 
not been condemned to that use, and the owner com- 
pensated therefor. It follows therefore that we are of 
opinion that the court below erred in not granting the 
injunction as prayed for by appellant. Tex. Ct. Civ. 
App., Jan. 31, 1893. Buford v. Smith. Opinion by 
Head, J. 


RATLROADS — ACCIDENTS AT CROSSINGS — NEGLI- 
GENCE.—It cannot be said, as matter of law, thata 
person travelling on a highway parallel with a railroad, 
and who has turned several times to look for a train, 
the last time when within one hundred yards of a 
crossing, and seeing none for a mile back, is guilty of 
negligence in attempting to cross without again look- 
ing, particularly where he had reason to believe that 
the train, which was overdue, had already passed, and 
if not, that the whistle would be sounded. It must be 
conceded that many of the authorities referred to by 
the appellee sustain the view of the court below—that 
it is negligence per se not to stop and listen before 
going upon a railway track, unless the evidence shows 
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that it did not proximately contribute to the injury. 
This court has not followed or adopted such a doctrine, 
but on the contrary, bas held that where the circum- 
stances under which one attempts to cross the track of 
a railway show that degree of care that prudent per- 
sons would ordinarily exercise under like circum- 
stances, the negligence resulting in injury from the 
passing trains ought not to be attributed to the party 
injured. Itis therefore in nearly every case a question 
of both law and fact; the province of the jury being to 
pass on the facts, under proper instructions from the 
court. In the case of Cahill v. Railroad Co. (Ky.), re- 
ported in 188. W. Rep. 2, where the injury occurred 
ata private crossing, where those crossing the track 
were warned of approaching trains by signals given at 
a depot near to, but not at, the crossing, this court 
suid: ‘But to decide that the failure of one to look 
along a railroad before attempting to cross it is, under 
all circumstances, and necessarily, negligent, would be 
arbitrary, and without reason; for there may be evi- 
dence sufficient to satisfy one of ordinary prudence 
the track is clear, without taking that precaution, as 
when he knows it is not usual train time, and does not 
hear the signal he knows it is customary for the com- 
pany to give, and him to hear. A person thus reason- 
ing and acting, it seems to us, cannot, upon principle, 
be regarded as negligent, when injured by a passenger 
train moving at an extraordinary rate of speed, hours 
behind time, and without any signal of its approach 
aut the regular station.” On the facts presented by this 
record, it is not by any means certain the appellant 
acted so negligently as to preclude a recovery; and 
while the accident might not have happened if he had 
stopped at the track, and listened, men of ordinary 
judgment might well conclude that the appellee, in 
looking back as often as three times, and the last time 
when within one hundred yards of the crossing, and 
seeing no train fora mile back, had the right to be- 
lieve, asa reasonably prudent man, that he could cross 
the track with safety, and particularly when he had 
reason to suppose the train inflicting the injury bad 
passed, and, if not that the blowing of the whistle 
would warn him of the danger. The train must, in 
order to regain its lost time, have been running ata 
speed of one mile ina minute, and to say that men 
might not arrive at different conclusions as to whether 
the appellant was or not negligent would be to leave 
all such questions to be decided by the court, and not 
by the jury. Ky. Ct. App., Feb. 25, 1893. Wright v. 
Cincinnati, N. O. & T. P. Ry. Co. Opinion by Prror, J- 
RATLROAD COMPANIES—FIRES SET BY LOCOMOTIV £— 
PROOF OF NEGLIGENCE.—In an action to recover dam- 
ages for loss occasioned by railway fires it devolves on 
the plaintiff to prove by a preponderance of the evi- 
dence that the fire was communicated by sparks or 
cinders from the railway engines; but it need not be 
shown thatany particular engine was at fault, but it will 
be sufficient if the fire is proved to bave been set by any 
engine passing over the defendant's railway; and the 
evidence may be wholly circumstantial—as, first, that 
it was possible for fire to reach the plaintiff's property 
from the defendant's engines; and, second, facts tend- 
ing te show that it probably originated from that cause, 
and no other. Field v. Railroad Co., 32 N. Y. 339; 
Karsen v. Railroad Co., 29 Minn. 12; Longabaugh v. 
Railway Co., 9 Nev. 271; Railroad Co. v. Richardson, 
91 U.S. 454; 8S Am. & Eng. Ene. Law, 7, 8, and cases 
cited. When however the evidence shows that a fire 
originated from an engine running over the defend- 
ant’s railway, it is unnecessary for the plaintiff to show 
affirmatively any defect in the construction or condi- 
tion of the engine, or any negligence in its manage- 
ment. Railroad Co. v. Westover, 4 Neb. 268. In the 
case cited it is said: ‘* There is a direct conflict of au- 
thorities in this country on this question; in many of 








the cases, particularly the early ones, it being held 
that it devolved on the plaintiff to prove negligence on 
the part of the defendant. The better rule appears to 
be, where it is shown that a fire bas originated from 
sparks thrown out by an engine, to require the com- 
pany to show that their engine was properly con- 
structed, equipped and operated. The reason for the 
rule, as stated in a late case in Wisconsin, being ‘that 
the agents and employees of the road know, or are, at 
least, bound to know, that the engine is properly 
equipped to prevent fire from escaping, and that they 
know whether any mechanical contrivances were em- 
ployed for that purpose, and, if so, what was their 
character; while, on the other hand, persons not con- 
nected with the road, and who only see trains passing 
ata high rate of speed, have no such means of informa- 
tion.” Spaulding v. Railroad Co., 30 Wis. 122."" 8 Am. 
& Eng. Enc. Law, 9, 10, and cases cited. The cases on 
this question are classified by States in the work last 
mentioned, from which it will be seen that a majority 
of the decisions sustain the rule as above set forth. 
Neb. Sup. Ct., Feb. 1, 1893. Union Pac. Ry. Co. v. 
Keller. Opinion by Maxwell, C. J. 
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NOTES. 








VERY large number of ladies were present on Sat- 
urday evening in the Inner Temple Hall on the 
occasion of the ladies’ night given by the Hardwicke 
Society. Mr. Darling discussed his theme, * Nos vertus 
ne sont le plus souvent que des vices déguisés,’ in a man- 
ner characteristically eutertaining and epigrammatic. 
Mr. Biron, who opposed, was in his best vein, and am- 
ply sustained his reputation for light and facile ora- 
tory. The acoustic properties of the banqueting hall 
are notoriously bad, and the speeches were not so dis- 
tinetly heard as they deserved to be in several parts of 
the building.—London Law Journal. 


No doubt we sometimes report cases which we might 
leave unreported without doing much harm. With 
this preface let us express our surprise that Christie v. 
Davey should have found roomy quarters in the Law 
Reports (1893), 1 Ch. 316. All it decides is that a music 
master must not give lessons or practice so as to bea 
nuisance to his neighbors. Piano, violin and singing 
may all be taught in moderation even inside a party- 
wall, and the violencello may be practised frequently 
up to eleven o’clock. But to maliciously vex your 
neighbor with too much music is @ nuisance to be re- 
strained by injunction. On what principle is such a 
case reportable? Or rather, what principle is it sup- 
posed to establish or to illustrate? Yet it occupies 
nearly twelve pages.— London Law Times. 


The old order changeth. It is true that both bar- 
risters and solicitors complain of the scarcity of clients. 
Yet that ‘“‘clients” abound. Auctioneers have ‘ cli- 
ents;” accountants have ‘“‘clients;’’ the petty house 
agent has ‘“clients.’”’ To this we have long grown ac- 
customed. But it seems that the modern use of the 
term extends far beyond the limits of the non-shop- 
keepingclass. Attention has been called to this curious 
development by our contemporary, the County Gentle- 
man, whose representative observed the free reference 
to clients which was made by various speakers at the 
reopening of a restaurant in the Haymarket. ‘I 
noticed,” says the County Gentleman, ‘* the fine misuse 
of the word ‘client’ made by all the furnishers and fit- 
ters who bubbled into speech. The malappropriation 
of the terms of the Law and the Bar is the distinctive 
feature of lu haute commerce, if West-end tradesmen 
on a large scale come under that head.” In short it 
comes to this, that nowadays it is only the lawyer who 
has no clients, or none worth mentioning.— London 
Law Times. 
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{¢/J\HE best and most rational portion of English 

law is, in the main, judge-made law. Our 
judges have always shown, and still show, a really 
marvellous capacity for developing the principles 
of the unwritten law, and applying them to the 
solution of questions raised by novel circumstances. 
Unfortunately they have, for reasons which it is not 
perhaps very easy to define, been far less successful 
in their interpretation of the written law, or in other 
words, of statutes.” So says the Law Quarterly Re- 
view. To reconcile the statement of the first sen- 
tence with that of the third, seems rather trying to 
common and unmetaphysical intellects. Why should 
it not be just as easy, for example, to apply a statute 
which simply embodies the doctrine of ‘* judge- 
made law” on a certain point, as to apply the 
“judge-made law” already existing on that point, 
which has not been reduced to writing? It is just 
as easy; indeed, much easier. But that is not what 
judges want. They like the privilege of changing 
their minds by a process of evolution. In a word, 
they prefer the uncertainty and fluidity of the un- 
written law. Let us consider a case of legal evo- 
lution. A question started out in Albro v. 
Jaquith, 4 Gray (Mass.), 99, where it was held 
that one servant cannot maintain an action against 
a fellow servant for an injury received through his 
negligence in the common service. The contrary 
doctrine however was laid down subsequently in 
Hinds v. Overacker, 66 Ind. 547; 8. C., 32 Am. Rep. 
114; and Griffiths v. Wolfram, 22 Minn. 185. Then 
at alater day the Massachusetts court took up the 
question anew, in Osborne v. Morgan, 130 Mass. 102; 
S. C., 88 Am. Rep. 437, and citing the Indiana and 
Minnesota cases, overruled the doctrine of the Albro 
case, and held in harmony with the Western cases. 
Gray, C. J., not too politely said, ‘*‘ that judgment 
is supported by no satisfactory reasons.” The only 
expression which that learned gentleman could find 
in English law to sustain that judgment was an 
obiter dictum by Baron Pollock, in Southeote v. Stan- 
ley, 1 H. & N. 250, which by the way does not ap- 
pear in the report of the same case in 25 L. J. (N. 
8.) Exch. 339. This instance, only one of an in- 
numerable mass, does not seem greatly to bear out 
the allegation of the superiority of “ judge-made 
law.” It would have simplified and cheapened 
matters very much in Massachusetts, if there had 
been originally a statute to the effect of the later 
decision, and it would not have been difficult to 
apply it. Very likely the early Massachusetts vagary 
grew out of that dictum of Baron Pollock. More- 
over, if the question had been regulated by statute 
there could have been no misunderstanding as to what 
the baron did say. In view of that Massachusetts 
somersault, and a similar caper of the same court 
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as to the criminal liability of a physician for homi- 
cide by gross ignorance (Commonwealth v. Thomp- 
son, 6 Mass. 134, substantially overruled in Com- 
monwealth v. Pierce, 188 id. 165; 8. C., 52 Am. Rep. 
265), to cite only two modern instances from the re- 
ports of one of the most learned and authoritative 
courts in the world, we fail to see why, according to 
Sir Frederick Pollock’s review, there should be any 
superiority in ‘“judge-made law,” and in the ab- 
sence of statutory provision, unless it may be, as the 
review also intimates, because ‘‘ parliamentary legis- 
lation, modified by judicial legislation, is apt to 
produce an unsatisfactory kind of law.” Of course, 
if judges in their efforts to administer the law, re- 
fuse to obey the law, and from the force of habit 
and love of traditions prefer to evolve a different 
rule because they deem it better, the law will always 
remain, as it is and always has been, uncertain 

In the current number of the Law Quarterly Re- 
view is an article by Mr. George C. Austin, on “The 
Dwight Method of Legal Instruction.” It is diffi- 
cult to see why the method described should be de- 
nominated ‘*The Dwight Method.” He practiced 
it, to be sure, but it will hardly be contended that 
he invented it. In this article are quoted some re- 
marks from this journal on the ‘‘relative merits of 
the two systems’ —the Dwight and the Harvard. 
In a note, the editor remarks: ‘‘ As to the sugges- 
tion that lawyers are not or cannot be made at Har- 
vard, solvitur placitandv.” We simply wish to wash 
our tongue of any such assertion. We did not say 
so, nor did we imply it. We merely said that it 
was Professor Dwight’s purpose “to make law- 
yers;” and that the purpose of Harvard was ‘to 
make men academically learned in the law as a 
science.” The Harvard professors will not deny 
that. They will probably add however that in their 
judgment, this is the true way to make lawyers. 
There are many great and many successful lawyers 
not great, who have been graduated at Harvard, 
and it is not for us to say or argue that they were 
not so ‘‘made” at Harvard. What we believe and 
have tried to lay stress upon is that in our opinion 
a student under the so-called “ Dwight Method ” is 
more apt to be fit at graduation for the struggles of 
the bar than those who come from the academic 
routine of Harvard. Perhaps we are wrong. But this 
is all that we have said or intend to say on the point, 


Under the title ‘‘ Legislative Clowns,” the Bos- 
ton Weekly Review offers some sensible suggestions 
about the legislators who do the ‘‘ funny business,” 
and bring themselves into public notice more effect- 
ually in this way than if they stuck to the serious. 
The only amendment we would offer is to the title 
of the article; we would add ‘‘and Cranks,” for 
some measures offered are serious enough, and ab- 
surd only by reason of their crankiness. The Re- 
view observes: 

‘*Massachusetts papers congratulate themselves and 
the public that the present Legislature is an improve- 
ment on many of its predecessors, and similar notes of 
jubilation are heard in other States. There may be 
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some ground for this flattering unction, aud there may 
not; but it is clear at any rate that the crop of silly, 
comical, and imbecile legislation bas been abundant 
this year. We have repeatedly commented on speci- 
mens of fool measures brought to the front by ridicu- 
lous legislators, and now two more of such produc- 
tions have to be recorded. First must be mentioned 
the Missouri legislator who has introduced a bill pro- 
viding that ‘any person of Chinese birth’ who persists 
in wearing his shirt or undergarment ‘outside of his 
pants’ shall be subject toa fine of $10. Next to be 
honored is the Ohio lawmaker who, dissatisfied with 
punishment of bigamy, illegal cohabitation, and breach 
of promise, secured the passage of a bill by the House 
providing that ‘any married man who shall fraudu- 
lently represent himself to be unmarried and make 
proposals of marriage to any unmarried female of 
good character, or repeatedly call on or keep company 
with such female, shall be deemed guilty of a misde- 
meanor.’ The ordinary man would find it next to im- 
possible to draw a line between innocent ‘calls’ 
(whether ‘repeated’ or not) and criminal calls; but 
the Ohio House laughs at difficulties. They know 
when calls become dangerous to morality, and they 
will make use of their knowledge. An Illinois repre- 
sentative wants to passa bill making it illegal to ex- 
hibit for gain or profit in any show or in any public 
place any deformed human person or any species of 
human monstrosity. Does he object to competition? 
Is he not paid for his exhibitions of human malforma- 
tion? He does not state whether he would allow free 
exhibitions of deformity; but we presume he would 
not, as free exhibitions of this kind would be still more 
fatal to the legislative freaks.”’ 

That law about ‘‘ calling” on a woman is certainly 
funny. Suppose the woman knows that the ‘‘ caller” 
is married, and desires and invites him to ‘ call?” 
Under the law as passed the family physician, or the 
parish clergyman, or even a married relative or 
neighbor would be obnoxious. This is not a 
“clown” law, but a ‘crank’? law. A good ex- 
ample of a ‘‘clown ” bill is that against crinoline or 
hoop-skirts. About the ‘‘monstrosity” business, 
we are not so sure that the Review is right. Asa 
general rule, such exhibitions only pander to an un- 
healthy curiosity and are demoralizing. For certain 
physiological reasons (not to be mentioned in the 
presence of Mrs. Boftin), it would be well to prohibit 
deformed organ-grinders and paralytic beggars from 
plying their trade on street corners. But if such a 
law should prevail, a nice question of construction 
might arise, whether pugilist actors are not within 
the prohibition. And would it not cut off the 
humpy Richard, and possibly Mr, Irving with that 
celebrated drawl iu his legs? These are grave con- 
siderations, and should not be dismissed too hastily 
as clownery. 


The law is the perfection of reason, it has been 
said, but it is not always so, especially in obiter dicta. 
For example, in the recent South Carolina case of 
Brown v. Laurens County, 18 S. E. Rep. 21, where 
the court remarked: 

“The only question here was whether Mrs. Brown's 
injuries were received ‘through a defect in the repair 
of the bridge.” We have carefully read the testi- 
mony, and stating the facts as concisely as possible, it 
seems that the plaintiffs and their little child, in a one- 
horse buggy, were crossing the Burnt Factory bridge, 
over a small stream, viz., Raban’s creek, and while on 





the bridge the horse took fright at a piece of timber 
lying near, for the purpose of repairing the bridge, and 
backed the buggy transversely off the bridge, where 
there was no railing, throwing the parties into the 
stream, and injuring Mrs. Brown in her right foot and 
ankle. There was no allegation of any ‘defect in the 
repair of the bridge, except the absence of one piece 
of railing or banister. That alone could not, with any 
propriety, be called such ‘a defect in the repair’ as 
the law contemplates. But if so, there was uo material 
evidence that the absence of the banister was the cause 
—the proximate cause—of the injuries. All that is 
claimed upon this point is that * the injuries occurred 
at the point of the missing railing.’ We agree with 
the appellants’ counsel that it is not necessary, in this 
case, to go into a discussion of the metaphysical doc- 
trine of ‘the causes of causes.’ We cannot say that 
his honor, the judge, erred in granting the nonsuit.”’ 
Now if the law says that the absence of an accus- 
tomed railing is not a *‘ defect of repair,” that 
seems an imperfection of reason. If on the other 
hand, the disaster was not occasioned by the ab- 
sence of the railing, there was no need to say any 
thing as to what constitutes a ‘‘defect of repair.” 


The American Law Review has an ingenious article 
by Mr. William E. Carter, on ‘‘ Chief Justice Max- 
well upon the Sunday Question,” in which he argues 
that people now-a-days are under no obligation to 
observe Sunday because God's injunction on the 
subject was addressed to the Jews alone. That 
being so, probably for the same reason we are under 
no obligation to refrain from murder, theft, perjury, 
adultery, etc. The learned writer informs us that 
Calvin played at bowls on Sunday. We don’t blame 
him. Under his belief in election, it made no dif- 
ference what he did on Sunday. It is interesting to 
be informed of this amiable trait in the austere 
theologian who burned a gentleman who differed 
from him. Mr. Carter also infers that we can afford 
to dispense with Sunday because ‘‘ the whole Chris- 
tian world * * * managed to do without it 
very nicely down to within about three hundred 
years,” and ‘‘the civilization which produced 
Shakespeare and Bacon did so without the help of 
the Puritan Sunday.” rgo, we should return to 
the ‘‘civilization” of three centuries ago when 
Bacon believed in witchcraft and took bribes? As 
for his unfortunate reference to Shakespeare we turn 
him over to the tender mercies of Mr. Donnelly. 
Again, he urges, we can do without Sunday because 
the Chinese, who never heard of it, ‘*exist in health 
and strength.” Let Mr. Carter not trust himself in 
California, after this argument in favor of the 
equality of the Chinese with our race. And if his 
argument about ‘‘health and strength” is sound, 
let us economize in our tables, and live on rats and 
rice! In spite of this array of arguments we shall 
continue to believe that a reasonable observance of 
one day in seven for rest has been and always will 
be an attendant upon an enhancing civilization. 
The paper however is very learned and extremely 
interesting, and in so far as it inculcates a more 
reasonable observance of Sunday than our Puritan 
forefathers would have tolerated, we are heartily in 
accord with him. 


” 
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NOTES OF CASES. 





N Improved Fig Syrup Co. v. California Fig Syrup 
Co., Circuit Court of Appeals, Ninth Circuit 

(54 Fed. Rep. 175), while a court of equity will not 
protect a trade-mark based on misrepresentation 
and deceit, and intended to deceive and defraud 
the public, yet where the testimony in an action to 
enjoin an infringement fails to show that plaintiff 
has attempted to practice any fraud, or impose upon 
and damage the public, the court will not refuse to 
extend its aid. It was held that the phrase ‘Syrup 
of Figs” adopted by the manufacturer to designate 
a medical preparation, composed in part of fig 
syrup, and which, during a course of trade, has be- 
come known to the public by such name, indicates 
the origin of the preparation, rather than its quality 
or nature, and constitutes a valid trade-mark. The 
court said: ‘The phrase ‘Syrup of Figs’ is in no 
sense a generic one. It is not a name of a natural 
product, or of a class of natural products. If such 
an article exists, it must be the result of a manu- 
facturing process. So far as we are advised, the 
name never existed, nor was it applied to any 
natural or artificial product, until formulated by ap- 
pellee of words of no prior association, and by it 
used to designate its preparation. Even if such 
medicine were made entirely of figs, it is stilla new 
name, applied to a manufactured, and not a natural 
product; hence indicates rather its origin, than its 
quality, or even its nature. It is not however 
claimed by appellee that its preparation is a product 
of figs alone, but that it is produced from a com- 
bination of the juice of figs with other plants. In 
this light, the phrase is not ‘‘merely descriptive of 
an article of trade, of its qualities, ingredients, or 
characteristics.” Appellants claim the preparation 
is not made of figs, nor do they claim, nor has it 
been shown, that their production is pure syrup of 
figs; but, as theirs also appears to be a combination 
of different articles, neither are they entitled to the 
name as a generic or descriptive one. Why, then, 
should they use it, or any words or phrases in simili- 
tude thereof, unless it be thereby to induce the pub- 
lic to believe that the goods sold by them are those 
manufactured or produced by the appellee; thus 
palming off the former as those of the latter, which 
the law says shall not be done. That such has been 
appellants’ design we are constrained to believe 
when we consider the character and size of their 
bottles, their paper boxes, the printing on each, and 
other matters connected therewith; for, it appear- 
ing that the terms used are not merely descriptive 
of the preparation in either case, it cannot be con- 
ceived that it was purely by accident that appellants 
adopted the terms and appliances they have to make 
known to the public, and dispose of, their goods. 
While there is a difference between the two, there 
is still such similarity as we think would lead many 
purchasers — the consumer, though not likely the 
general trade dealer — to purchase one for the other. 
It is against the probability of such impositions 
upon the consuming class of the public that courts 





will extend their protection, ‘What degree of 
resemblance is necessary to constitute an infringe- 
ment is incapable of exact definition, as applied 
to all cases. All that courts of justice can do 
in that regard is to say that no trader can adopt a 
trade-mark so resembling that of another trader as 
that ordinary purchasers, buying with ordinary 
caution, are likely to be misled.’ McLean v. Fleming, 
96 U.S. 251.” 


In Lamb v. Evans, Court of Appeal (68 L. T. Rep. 
131), it was held that the plaintiff, Alexander 
Lamb, was the proprietor and publisher of a work 
called ‘*The International Guide to British and 
Foreign Merchants and Manufacturers,” which had 
gone through several editions, and was stated to be 
a useful and valuable production. The plaintiff 
had spent considerable sums of money and much 
labor in the compilation of this work, A portion 
of it was devoted to Continental tradesmen, and 
was called the ‘‘Continental section,” and it was 
with reference to this portion of the work that the 
present action was brought. The Continental sec- 
tion was not an ordinary directory of all trades on 
the Continent, or of all traders in any particular 
country or town, but it contained a list of such 
traders as desired their goods to be advertised 
therein. This part of the work was arranged al- 
phabetically under special headings such as ‘‘ Ab- 
sinthe”’ and so on, with translations of the headings 
in English, French, German, and Spanish, and un- 
der these were the names of the traders in alphabetical 
order, with their addresses, trade-marks, and other 
similar illustrations intending to assist persons de- 
sirous of dealing with them. The court said, by 
Lindley, L. J.: *‘The plaintiff is the owner and is 
the registered proprietor of the copyright in a book 
which is called Lamb’s ‘International Guide to 
British and Foreign Merchants and Manufacturers,’ 
That is rather the short name of it. He appears to 
have employed two gentlemen of the name of 
Evans, whom I will call the defendants, to canvass 
for him abroad, to obtain from merchants and manu- 
facturers and traders abroad the orders for the in- 
sertion of their names and addresses and the short 
description of what they make or trade in, and to 
illustrate it, if they like, by means of wood blocks 
or electrotype blocks, or something of that sort. 
The defendants were appointed by Lamb his exclu- 
sive agents for the purpose of obtaining orders to 
that effect in certain placesin Europe, running over 
pretty well every country on the Continent, so far 
as I can see. There is a provision made for their 
payment out of the moneys paid by those persons 
whom 1 will call the advertisers. The general re- 
sult is, that the agents get from sixty to sixty-five 
per cent, and the plaintiff gets the difference. Now, 
it appears that the agreements between the plaintiff 
and the defendants either have come to an end, or 
are about to come to an end, and the defendants 
propose to do the same sort of thing for a rival pub- 
lication. There is no clause in the agreement be- 
tween the plaintiff and the defendants which en- 
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titles the plaintiff to say ‘ You shall not engage ina 
similar kind of business, because you have agreed 
not to do it.’ There is no agreement to that effect 
at all. But the plaintiff relies, first of all, for pro- 
tection against the rivalry upon his copyright in the 
book; and he relies, secondly, as regards the use of 
the blocks and materials, upon principles not of copy- 
right but of agency. The first thing is about the 
copyright. Chitty, J., has granted an injunction 
in these terms: He has restrained the defendants 
until judgment, as it is only an interlocutory order, 
from printing, selling, or publishing any copy or 
copies of so much of the plaintiff's book in the writ 
mentioned as consists of headings (not forming part 
of advertisements therein) in such a way as to in- 
fringe the plaintiff's copyright in the headings. 
The appellants, the defendants, contend that that 
part of the order is wrong, upon the ground that the 
plaintiff has no copyright in that part of his work 
which is called ‘‘ headings.” It is put in this way, 
as I understand it, that it is not a subject-matter of 
copyright, and that, if itis, there is no proof here such 
as is required by the eighteenth section of the Copy- 
right Act (5 and 6 Vict., chap. 45), that the parts 
of the work which Chitty, J., has protected have 
been published upon the terms that the copyright 
in them is vested in the plaintiff. As regards copy- 
right in general, without pausing for the moment 
because there is a question as to these terms, I rather 
think Chitty, J., has not gone quite far enough. I 
do not myself see the difficulty in having a copy- 
right in a sheet of advertisements. I do see a diffi- 
culty in having a copyright in one advertisement, 
because, as Chitty, J., pointed out, that might pre- 
vent the advertiser from republishing his advertise- 
ment in another paper, which is absurd. But to 
say that it follows from that that the proprietor, 
say of the Times, has no copyright in a sheet of ad- 
vertisements, so that he cannot restrain somebody 
from copying that sheet, appears to me a very dif- 
ferent proposition. It is not necessary for me to 
decide it, and I do not decide it, as nobody here 
claims an injunction larger than Chitty, J., has 
granted it. I doubt very much myself whether he 
has not been a little too cautious. A person has a 
copyright in a book. He has not a copyright in 
the whole of it. He cannot restrain other people 
from using words to be found in his book. That 
is obvious enough; and it appears to me the learned 
judge has rather overlooked the difference between 
the right to publish a whole sheet of the paper and 
the right to publish a sentence out of the sheet. 
However, as regards the particular portions which 
Chitty, J., has protected — the headings —I do not 
think there is any real difficulty at all. It appears 
to me that the plaintiff has an exclusive right to 
the publication of those headings, as they are called, 
with the translations, and so on; not that he can 
restrain other people from publishing the same sort 
of thing if they go about it in the right sort of way, 
but he hasa right to restrain other people from 
copying his book. There is so much common to 


his book and to other books of the same sort, that 





they very likely will contain the same information. 
It is just like the case of a man who publishes a 
map of a particular country. Another person may 
publish a map of the same country, although the 
two maps are exactly alike. But the first can re- 
strain the other from copying his map, which is a 
totally different thing. However, as regards that, 
I see no difficulty in that part of the argument which 
turns on the wording of the eighteenth section. Mr. 
Farwell’s argument is this, that the plaintiff has not 
obtained the copyright in these headings because 
he has not shown that they have been published 
upon the terms that the copyright therein should 
belong to him, the plaintiff. I think his argument 
is right, that it is for the plaintiff to make out that 
they have been. I think the burden of proof is 
upon the plaintiff to show that. But the statute 
does not say any thing at all about the kind of evi- 
dence which is to be had recourse to for the pur- 
pose of proving that an article has been published 
on these terms. What is the inference to be drawn 
if there is no express agreement? For it is left to 
inference if there is no express agreement. There 
being no express agreement, what inference is to 
be drawn in acase of this sort, where you must 
have regard to the kind of article which is here — 
merely the catchwords of headings with translations? 
I take it that that passage which has been read in 
Sweet v. Benning, 16 C. B. 459, from the judgment 
of Maule, J., may be very fully acted upon. He 
says, in effect, that prima facie at all events you 
would infer, in the absence of evidence to the con- 
trary, from the fact of employment and payment 
that one of the terms was that the copyright should 
belong to the persons who employed and _ paid. 
That is not the necessary inference; but in a case of 
this sort, where any other inference would be, I 
should say, unbusiness-like, I should not hesitate 
myself to draw that inference. That is not acting 
on the terms of an agreement. It is merely draw- 
ing an inference of fact from the employment and 
payment and from the kind of work which one per- 
son was doing for the other. Having regard to 
those materials the inference I should draw in the 
present case would be, that this work was done upon 
the terms that the copyright and all these things 
which are of no use to anybody but the plaintiff 
should belong tohim. Therefore, so far as the copy- 
right is concerned, it seems to me, I confess, that 
Chitty, J., is perfectly right.” 


—>__——. 


ADMISSION TO THE BAR. 
T the annual meeting of the State Bar Association 
held in January last a very full discussion was had 
upon the question of the method of examination for 
admission to the bar in this State. 

Provision for a uniform system for examination for 
admission was strongly urged by the president in his 
annual address, and one of the questions for discussion 
upon the programme, which was fully considered, was, 
“Ts auniform standard for the admission of attorneys 
throughout the State and a uniform system of exami- 
nation desirable, and if so, how can it be obtained ?”’ 
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The discussion was participated in by Austin Abbott, 
dean of the law department of the University of the 
City of New York; Professor Collin, lecturer at Cor- 
nell University; William H. Arnoux, Hon. Philip 
Keck, F. W. Hinricks and others, and resulted in re- 
ferring the matter to a committee consisting of Messrs. 
Becker, Marshall, Whitaker, Preston and the presi- 
dent of the association, the association approving the 
movement for a uniform standard. 

This committee drafted a bill which was subse- 
quently introduced in the Senate by Mr. Cantor and 
in the Assembly by Mr. Martin, providing a plan 
by which students should be examined by a single 
board acting throughout the State. 

This bill was afterward somewhat amended in com- 
mittee, with the concurrence of the committee of the 
Bar Association, and passed the House, but failed to 
receive the approval of the Senate. 

In the form presented it was an amendment to sec- 
tion 56 of the Code of Civil Procedure, so that the 
amendment should read as follows: 


“Sec. 56. A citizen of the State of full age, applying to 
be admitted to practice as an attorney or counsellor in 
the courts of record of the State, must be examined and 
licensed to practice as herein prescribed. A State 
board of law examiners is hereby created, to consist of 
three members of the bar, of at least ten years’ stand- 
ing, who shall be appointed from time to time by the 
Court of Appeals, and hold office as members of such 
board foraterm of three years. Such court shall pre- 
scribe rules providing for uniform system of examina- 
tion which shall govern such board of law examiners 
inthe performance of its duties. There shall be exami- 
nations of all persons applying for admission to prac- 
tice as attorneys and counsellors at law at least twice 
in each year in each judicial department, and at such 
other times and places as the Court of Appeals may 
direct. Every person applying for such examination 
shall pay such fee as may be fixed by the Court of Ap- 
peals as necessary to cover the cost of such examina- 
tions. Only one examination fee shall be required. 
Such board shall certify to the General Term of the 
department in which each candidate has resided for 
the past six months every person who shall pass the 
examination, provided such person shall have in other 
respects complied with the rnles regulating admission 
to practice as attorneys and counsellors, which fact 
shall be determined by said board before examination. 
Upon such certificate, if the General Term shall find 
that such person is of good moral character, it shall 
enter an order licensing and admitting him to practice 
as an attorney and counsellor in all the courts of the 
State. Race or sex shall constitute no cause for re- 
fusing any person examination or admission to prac- 
tice. Any fraudulent act or representation by an ap- 
plicant in connection with his application or admis- 
sion shall be sufficient cause for the revocation of his 
license by the General Term granting the same.” 


Speaker Sulzer and Hon. David F. Martin were earn- 
est in their efforts for the success of the bill, and 
through their efforts it passed the Assembly, although 
introduced there at avery late day. 

This movement not only received the indorsement 
of members of the bar, but its passage was advocated 
by the faculty of the law schools throughout the State, 
it being urged with much force that as at present con- 
ducted the examinations in the different departments 
ure exceedingly unsatisfactory as a whole, by reason 
of the fact that in some departments a much higher 
standard is required for admission than in others, and 
that the matter of preparation of questions and exam- 
ination of students does not receive that degree of care 
and attention which it could and should do froma 
central body, having authority in the premises to act 


under the immediate direction of the Court of Ap- 
peals. As that court has promulgated rules governing 
the admission of attorneys, it would seem to be the 
proper body for the appointment of examiners and 
supervision, to a limited extent, of the examination, 
leaving however to the General Terms,as now, the 
matter of determining the question of admission, and 
leaving to the Supreme Court power to admit attor- 
neys, as at present. 

No well-founded objection seems to have been pre- 
sented to the bill except upon the score of expense to 
the students seekingadmission. As thisexpense would 
be very much less than that now borne by the medical 
students, it would seem to lose much of its force as an 
argument, the State Medical Society having two years 
ago, after long and persistent effort, succeeded in ob- 
taining the passage of an act providing for a system of 
examination of medical students by a board, and pro- 
viding for the payment of fees sufficient to maintain 
the board by the students seeking admission. 

With this precedent successful in its operation, and 
free from reasonable criticism, there would seem to be 
little or no doubt that the passage of a bill of the char- 
acter advocated by the association, is a question that 
will present itself to the profession and the Legislature 
in the form which will require and receive immediate 
attention at a very early day. 


———__+—_—__—_-. 

CONTRACT — LETTERS — CONSTRUCTION — 
SALE AND DELIVERY OF GOODS — FIRE- 
WORKS— INJURY BY DISCHARGE — LIA- 
BILITY. 

NEW YORK COURT OF APPEALS, FEBRUARY 28, 1893. 





WYLLIE Vv. PALMER. 


A local committee of a city by letter requested defendants, 
manufacturers of fireworks, to send it their catalogue, 
and ‘“ mark out a display for the Fourth of July,” to cost 
astated sum. Defendants did as requested, adding that 
‘*we inclose printed sheet, giving full instructions for fir- 
ing the display.’’ The committee, in reply, ordered the 
fireworks, and stated that *‘ we would like to have a man 
to take charge of the display.”” Defendants answered 
that ‘‘ we understand that we have your positive order for 
display to cost $400 net, including expense of man, and we 
inclose you programme, representing the guods we will 
send,” and that “ you should have sixteer posts made like 
the model you have, one for each piece.’’ Held, that the 
letters constituted a contract for the sale and delivery of 
goods, and not a contract for services and materials, 

Under such contract defendants shipped the fireworks or- 
dered to such committee, and sent a man and boy to aid it 
in discharging them. The committee had entire control 
of the display, and the man and boy acted under its di- 
rections. While such man was arranging the set-pieces, 
the chairman of the committee ordered an associate and 
the boy to discharge rockets, one of which was fired hori- 
zontally by the boy, and injured plaintiff. Held, that the 
boy was the committee’s servant, and defendants were 
not liable. 

17 N. Y. Supp. 434, affirmed. 


PPEAL from the Supreme Court, General Term, 
fifth department. 17 N. Y. Supp. 434. 


James R. Cox, for appellants. 
Nathaniel Foote, for respondents. 


O’Brten, J. The plaintiffs in this case having been 
nonsuited at the trial, the general inquiry upon this 
appeal is, whether they were entitled to have the case 
submitted to the jury. The plaintiffs are husband and 
wife, and they sought to recover damages foran injury 
to the wife by the discharge of a rocket while she was 
witnessing a display of fireworks at a Fourth of July 





celebration in Auburn, July 4, 1888. 
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It is claimed that the defendants stood in such legal 
relations to the transaction as to become liable for the 
injury. They are partners in the business of manu- 
facturing and selling fireworks at Rochester, and they 
furnished the rocket that injured the plaintiff. The 
theory upon which the plaintiffs claim to recover is 
that the defendants contracted with a committee to 
give an exhibition or display of fireworks, and in carry- 
ing out this contract the defendants or their agents so 
negligently handled or managed the fireworks that the 
rocket was discharged horizontally into a crowd of 
people, and struck Mrs. Wyllie, inflicting the injury 
complained of. The complaint is framed upon this 
theory alone, and it is proper to say that the learned 
counsel for the plaintiffs, in his brief and in his oral ar- 
gumentin this court, boldly rests his whole case upon 
that principle. Neither by pleading, proof nor argu- 
ment bas he suggested orclaimed that there was auy 
other ground for a recovery. 

The defendants deny that they ever made such a 
contract, or that they ever gave, controlled or directed 
any such exhibition. The controversy is thus reduced 
to the inquiry as to what the defendants’ legal rela- 
tions were, upon the proofs given at the trial, to the 
transaction which was the cause of the injury. This 
is to be ascertained from the testimony of the plain- 
tiffs, for the defendants gave none; and there is no 
conflict or doubt with respect to the facts. 

Some time prior to May 1, 1888, a public meeting was 
held at Auburn, which was attended by the mayor and 
principal citizens, who resolved to have a celebration 
ou July 4, and acommittee was then and there ap- 
pointed to have general charge of it, consisting of 
thirty persons. Out of this general committee various 
sub-committees were formed, and among them a com- 
mittee of five on fireworks, of which George H. Bat- 
tams was the chairman. He opened a correspondence 
with the defendants, which must determine the legal 
nature of the transaction. His first letter is dated May 
1, in which he wrote to the defendants: ‘ Please send 
me your catalogue of your goods. I wish you would 
mark outa display for the Fourth of July that will 
cost $500." The natural and obvious construction of 
this language isthat the chairman of the committee 
asked defendants for a catalogue of their goods, upon 
which should be indicated such articles as would be 
sold for #500. This letter does not appear to have been 
answered, and on May 18 the chairman wrote again, 
asking for the “catalogue of your goods, with a dis- 
play you can give for $500; also a display for $400.” 
Four days afterward the defendants wrote to the chair- 
man, in which they stated that ‘‘ we inclose programme 
of exhibition which we have made up specially for you, 
and have taken pains to give you a very fine display, 
* * * tocost 500net. * * * If you do not wish 
toexpend this amount, let us know, and we can reduce 
it to any amount desired by taking out some pieces. 
We make no charge for boxing or cartage, but expect 
you to return us theempty boxes and frames. We in- 
close printed sheet, giving full instructions for firing 
the display.’’ 

It seems quite clear that this was nothing more than 
a proposition on the part of the defendants to sell and 
deliver certain goods specified on what is called a 
“ programme ”’ for $500. Nothing more was done till 
the 12th of June, when the following letters were ex- 
changed, and which constitute the contract: ‘* Au- 
burn, June 12, 1888. Mr. J. Palmer’s Sons—Dear Sirs: 
At last we have arrived at a conclusion in regard to 
the exhibition. I have been trying to get the whole 
thing, 3500, but failed. At last we have decided to 
have a $400 display. Will you please inform me what 
you will give in that, including the steam engine and 
Mr. Wheeler’s picture. We have had four others to 
buck against—three from New York and one from 








Srracuse. Mr. Scott had one from New York. There 
is considerable kicking, but we are there. Please give 
us afine display. We would like to havea man to take 
charge of the display. Please inform me how many 
posts you will need. I have the model of post—the 
one we used last summer. Of course the $500 is a fine 
display, and I think you can give a fine $400 out of 
that. Hoping to hear from you soon, I remain, yours 
truly, Geo. H. Battams.’’ To which the defendants 
replied as follows: ‘‘ Rochester, N. Y., June 14, 1888. 
Geo. H. Battams, Esq., Auburn, N. Y.—Dear Sir: 
Your favor of the 12th inst. at hand, with programme. 
We understand that we have your positive order for 
display to cost $400 net, including expense of man, and 
we inclose you programme, representing the goods we 
will send. We have included the steam fire-engine and 
bust of Mr. Wheeler. You should have sixteen posts 
made like the model you have, one for each piece. The 
net price of the bust of Mr. Wheeler, with name and 
arch, is 850, and will be large, and got up fine as possi- 
ble. This will give you the finest display that can be had 
for the money. We will put our very best work in it, 
and know you will be pleased. It is a pity you did not 
accept our other programme, and raise the whole $500; 
and if there is any possibility of your raising the other 
$100, we would advise you to do so, and we will ship 
the goods. Yours, etc., James Palmer’s Sons.” 

The defendants, as a result of this correspondence, 
shipped the goods by rail to the chairman, and the 
latter took them from the station at Auburn, and paid 
the freight thereon. On the 3d of July defendants’ 
man came to Auburn, called upon the chairman at his 
place of business, and was by him taken toa hotel, and 
the expenses were paid by the committee. There came 
with him a boy, about seventeen years old, to assist in 
raising and handling the large pieces. The committee 
took charge of the display, fixed the time and place, 
which was aninclosed space about two hundred feet 
from east to west in one of the principal streets of the 
city. It was arranged that the large set-pieces were to 
be discharged at the west end of the space and the 
rockets and small pieces from the east end. All the 
arrangements were made by the committee, and the 
man and boy sent by the defendants acted under its 
directions. While the man was engaged setting and 
discharging the large pieces at the west end of the 
space, which was inclosed with ropes, the chairman of 
the committee on fireworks ordered another member 
of the committee and the boy to discharge the rockets 
at the other end, and this order they proceeded to 
carry out, and in doing so the boy so handled one of 
the rockets that it was discharged horizontally, and in- 
jured the plaintiff, who was one of the bystanders. 

The contract of the defendants with the committee 
was in writing. The parties had no personal interview. 
It was either a contract for the sale and delivery of the 
goods, or a contract for services and materials. The 
language was not ambiguous or equivocal, and hence 
it was not competent to ask the jury to determine its 
construction, meaning or legal effect. Insurance Co. 
v. Austin, 69 N. Y. 470; Kenyon-v. Association, 122 id. 
247. Indeed the learned counsel for the plaintiffs does 
not claim this. His position is that the contract is, as 
matter of law, one obligating the defendants to give a 
display or exhibition. Upon every test that can be ap- 
plied to this contract, it seems to me that it is one for 
the sale and delivery of personal property. If the de- 
fendants failed to perform it, the damages against 
them would have to be measured upon the principles 
upplicable to a breach of contract for the sale and de- 
livery of goods. The city, or the persons in charge, 
might be able to show very large damages for breach 
of acontract to give an exhibition or display, but it 
would seem to me preposterous to measure the loss 
upon suchatheory. The defendants parted with the 
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title to the property upon delivery to the carrier at 
Rochester. While in the depot at Auburn a levy by 
virtue of an execution against the defendants would 
not bind them; and if, while there, they had been de- 
stroyed, the loss would not fall upon the defendants. 
Thechairman of the committee purchased the goods 
from the defendants, and it is as manufacturers and 
vendors of the fireworks only that the defendants are 
connected withthe injury. The committee, not the 
defendants, gave the display. It was for that purpose 
they were appointed. They procured the funds, se- 
lected the place, fixed the time and directed and con- 
trolled every thing that was done from the beginning 
to theend. It would be a gross perversion of the lan- 
guage and intention of the parties, and of all the 
facts, to hold that the defendants were occupying the 
streets of Auburn on the evening in question, control- 
ling and directing a display of fireworks for the amuse- 
ment of the citizens, while the committee had ceased 
to direct, and had become mere spectators. The fact 
that two persons who were in the general employ of 
the defendants aided and assisted in discharging the 
fireworks does not change the situation, or the rela- 
tions of the defendants to the transaction. They were 
not, as to this transaction, engaged in the defendants’ 
business, nor under their control or direction, but 
were in the business of the committee, controlled and 
directed by them. The plaintiffs’ counsel, as already 
observed, rests the case upon the proposition that the 
defendants were independent contractors for the per- 
formance of certain work or services for the commit- 
tee. His argument contains no suggestion that the 
defendants are liable if the coutract was one for the 
sale of goods. The action was not brought and the 
complaint was not framed upon that theory, and as I 
think the plaintiffs’ construction of the statute is not 
the correct one, the discussion might very well end 
here. But it may not beamiss to ascertain whether 
the defendants can be made liable upon any possible 
view that may be taken of the transaction. A manu- 
facturer and dealer in dangerous articles intended for 
use, such as explosives of this character, may become 
liable to the purchaser at least, and possibly to third 
persons in some cases, for damages resulting from 
defective materials or from want of proper care and 
skillin the manufacture; butit has never been held 
that he could be made liable for an injury resulting 
from the negligent or improper use of the article 
by the purchaser or by third persons. Loop v. 
Litchfield, 42 N. Y. 351; Losee v. Clute, 51 id. 494; 
7 Am. & Eng. Enc. Law, 417-524. It is not necessary 
however in this case to pursue the inquiry or to at- 
tempt to define the liability of a manufacturer and 
dealer in fireworks in all cases, because no claim is 
made in behalf of the plaintiffs that the defendants did 
not, in this respect, perform all the obligations im- 
posed upon thein by the contract, and every duty that 
may have been due to the public. 

It may be said that a part of the contract was that 
defendants should send a man to assist in handling and 
exploding the pieces sold. The defendants performed 
all its obligations in that respect. They did send aman, 
who was perfectly competent for the work, and it is 
not shown that he was guilty of any fault or neglect 
whatever. Even if the injury wasthe result of some 
fault on his part, it would not follow that the defend- 
ants were liable for it. Their duty was performed 
when they selected and sent to the committee a man 
who was competent for the work, and possessed the 
necessary experience and skill; and it is not claimed 
that they were delinquent in this respect. When he 
arrived at Auburn, and the committee took charge of 
him, and assumed to direct and control him, as they 
were entitled to do under the contract, he became their 
servant; and as the defendants were not insurers 





against every possible mistake that he might make, 
they were not then responsible for his acts, even if it 
was shown that he wasin fault, which clearly it is not. 
But the defendants did more than they agreed to. 
They sent a boy with the man asa helper. It was in- 
tended that he should assist the man in handling and 
setting off the larger pieces, not that he should dis- 
charge rockets or perform any other duty. He was 
perfectly competent in every respect to perform the 
work for which the defendants employed him. But a 
member of the committee, under the direction of the 
chairman, ordered this boy to assist him in discharg- 
ing the rockets, aud he obeyed the order. This is the 
only fault of which he was guilty, for it may be as- 
sumed that he was not possessed of the necessary ex- 
perience and skill to handle and discharge fireworks. 
That was not the work that the defendants employed 
him to do, and not the work that they intended he 
should do on this occasion. But are the defendants 
liable because he refused to obey this order? Are they 
liable because the older, more experienced and compe- 
tent man permitted him to obey it? There is no evi- 
dence in the case that he even heard the order, or knew 
it was given, or had any other knowledge that the boy 
was being put by the committee at such work; but 
even if he had, what power or right did he have to dis- 
regard or resist the directions of the committee, who 
had the real charge of the whole affair? Certainly the 
defendants are not liable unless the boy, at the time he 
discharged the rocket, was the defendants’ servant, en- 
gaged in their business. The learned counsel for the 
plaintiffs claims that he was, but this claim rests en- 
tirely upon the erroneous assumption that the defend- 
ants were independent contractors to give an exhibi- 
tion, and that there was no sale by them of the goods. 
This is obviously the only ground upon which the rela- 
tion of master and servant between the defendantsand 
the boy at the time of the accident can rest. If the 
display was that of the committee, as I think it was, 
then both the man and the boy, though in the general 
employment of the defendants, were nevertheless the 
servants of the committee, and for the time being un- 
der its direction and control. Suppose the platform or 
staging built by the committee contained a rotten 
plank or board that gave way while the man and boy 
were upon it, and injured them, who would be respon- 
sible for this negligence? There can be no doubt, I 
think, that such liability would fall upon the members 
of the committee and persons in general charge, and 
not upon the defendant. Butler v. Townsend, 126 N.Y. 
105; Olive v. Marble Co., 103 id. 292; Blake v. Ferris, 5 
id. 48. 

The doctrine of respondeat superior applies only 
when the relation of master and servant is shown to 
exist between the wrong-doer and the person sought 
to be charged for the result of some neglect or wrong 
at the time and in respect to the very transaction out 
of which the injury arose. Thorpe v. Railroad Co., 76 
N. Y. 406; Dwinelle v. Railroad Co., 120 id. 117; Penun- 
sylvania Co. v. Roy, 102 U. 8. 451; Wood v. Cobb, 13 
Allen, 58; Kimball v. Cushman, 103 Mass. 194; Ward 
v. Fibre Co., 154 id. 419. The fact that the party to 
whose wrongful or negligent act an injury may be 
traced was at the time in the general employment and 
pay of another person, does not necessarily make the 
latter the master, and responsible for his acts. The 
master is the person in whose business he is engaged at 
the time, and who has the right to control and direct 
his conduct. The rule on this subject is well stated by 
alearned author on thelaw of negligence, as follows: 
‘“‘Heis to be deemed the master who has the supreme 
choice, control and direction of the servant, and whose 
will the servant represents, not merely in the ultimate 
result of his work, but in all its details. The payment 
of an employee by the day, or the control aud supervis- 
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ion of the work by the employer, though important con- 
siderations, are not in themselves decisive of the fact 
that the twoare master and servant. * * * Ser- 
vants who are employec and paid by one person may 
nevertheless be ad hoc the servants of another in a par- 
ticular transaction, and that too where their general 
employer is interested in the work. They may, without 
consulting their master, but in good faith, assist a per- 
son independently employed to do something which 
shall benefit their master, but with which neither he 
nor they have any right to interfere, and in which they 
act entirely under the control of such other person. In 
none of these cases is the nominal master responsible 
to strangers for their acts or omissions.’’ Shearm. & R. 
Neg. (4th ed.) 269. 

Assuming that the contract between the committee 
and the defendants was for the sale of fireworks, the 
boy, who it is said negligently discharged the rocket 
that injured the plaintiff, was not at the time the ser- 
vant of the defendants. There was no question upon 
the evidence to submit to the jury, and hence no error 
in granting the nonsuit. 

The judgment should be affirmed. 


All concur (GRAY and MAYNARD, JJ., in result), ex- 
cept Frncn, J., dissenting. 
sliethciidlbimananiniis 


CONFLICT OF LAWS—CONTRACT OF MAR- 
RIED WOMAN. 


NORTH CAROLINA SUPREME COURT, MARCH 14, 1893. 


ARMSTRONG V. BEsT. 

A contract made in another State by a citizen of North Caro- 
lina, under whose laws it is void because of her ccvert- 
ure, cannot be enforced in the courts of the latter State, 
though the contract was valid where made. 


THE cause was tried to the court without a jury, on 

the following agreed statement of facts: ‘It is 
agreed that at the time the goods, for the purchase- 
money of which this action is brought, were bought, 
the plaintiffs were merchants doing business in the city 
of Baltimore, in the State of Marvland, and the de- 
fendant, L. C. Best, was carrying on the trade of milli- 
ner and merchant in the city of Goldsborough, State 
of North Carolina, in her own name, as a licensed 
trader. That said goods were ordered by the defend- 
ant L. C. Best of the plaintiffs, and they were shipped 
by the plaintiffs to her, from their place of business in 
the city of Baltimore, and were to be paid for by de- 
fendant L. C. Best at the end of sixty days. That at 
that time, and since, the defendant was, and is, a citi- 
zen and resident of the State of North Carolina, and a 
married woman, living with her husband, the defend- 
ant N. W. Best. The goods have not been paid for, 
except the credits set out in the accounts filed, and 
those not paid for were worth the agreed price of 
$212.43. That the defendant has never been a free 
trader under the statutes of North Carolina, and her 
husband has never consented in writing to the orders 
of said goods and to the sale thereof.” 


W. C. Munroe, for appellants. 
W. R. Allen, for appellees. 


SHEPHERD, ©. J. If the contract which is the sub- 
ject of this action was made in this State, it is well set- 
tled that it would be void, by reason of the common- 
law disability of the feme defendant to make any con- 
tract whatever, upon which a personal judgment can 
be rendered against her, except in the cases provided 
by statute. Pippen v. Wesson, 74 N. C. 437; Dough- 
erty v. Sprinkle, 88 id. 300; Baker v. Garris, 108 id. 218; 
Flaum v. Wallace, 103 id. 296; Farthing v. Shields, 106 
id. 289. 





The plaintiffs however insist that the contract was 
made in the city of Baltimore, Md., their place of 
business, where they accepted the proposal of the de- 
fendant by shipping the goods according to her order. 
In this they are correct; for if a contract is completed 
in another State, “it makes no difference in principle 
whether the citizen of this State goes in person or 
sends an agent, or writes aletter, across the boundary 
line between the two States.”” Milliken v. Pratt, 125 
Mass. 374. As was said by Lord Lyndhurst: “If I, re- 
sidingin England, send down my agent to Scotlaud, 
and he makes contracts for me there, it is the same as 
if I myself went there and made them.’’ Pattison v. 
Mills, 1 Dow. & C. 342. Soifonein New York orders 
goods from Boston, ‘either by a carrier whom he 
points out, or in the usual course of trade, this would 
be a completion—a making—of the contract; and it 
would be a Boston contract, whether he gave no note, 
or a note payable in Boston, or one without express 
place of payment.”’ 2 Pars. Cont. 586. 

The contract then being a Maryland contract, it is 
next insisted that it is one which a feme covert could 
have made in that State, and therefore enforceable in 
the courts of North Carolina. Weare by no means cer- 
tain that the present contract is a valid one, according 
to the laws of Maryland, as the statute of that State 
seems to recognize the legal capacity of a married 
woman only to the extent of contracting with refer- 
ence to property acquired by her “skill, industry or 
personal labor.’’ Assuming however that it isa valid 
contract in Maryland, we will proceed to the examina- 
tion of the question whether it should be enforced by 
the courts of this State. 

It is well settled that the law of one State has, pro- 
prio vigore, no force or authority beyond the juris- 
diction of its own courts, and that whatever effect is 
given to it by the courts of foreign countries or other 
States is the result of that international comity (more 
properly called *‘ private international law’’), which is 
the product of modern civilization. Hornthal v. Bur- 
well, 109N. C. 10. Itis left to each State or Nation to 
show how far it will recognize this comity, and to what 
extent it will be permitted to control its own laws. It 
has however been very generally settled that all mat- 
ters bearing upon the execution, the interpretation 
and the validity of a contract are to be determined by 
the law of the place where the contract is made, and if 
valid there, it is valid everywhere. Taylor v. Sharp, 108 
N. C. 377. An exception is maintained by some of the 
continental jurists as to the capacity of a contracting 
party, and they generally hold that the incapacity of 
the domicile attaches to aud follows the person, wher- 
ever he muy go. 

We remarked in Taylor v. Sharp, supra, that this 
was not considered by Mr. Justice Story (Confl. Law, 
103, 104) as the doctrine of the common law; and we 
also stated the conclusion of Gray, C. J., in Milliken v. 
Pratt, supra, that the general current of the English 
and American authorities is in favor of holding that a 
contract which by the law of the place is recognized as 
lawfully made by a capable person, is valid every- 
where, although the person would not, under the law 
of the domicile, be deemed capable of making it. The 
proposition, though denied by Dr. Wharton as to in- 
fants and femes covert (Confl. Laws, 112, 118), seems to 
be generally accepted in this country, in so far as it re- 
lates to the enforcement of contracts in courts other 
than those of the domicile. If, for example, the plain- 
tiffs were suing upon the present contract in the courts 
of Maryland, the defendant could not, it is thought, 
avail herself of the incapacity of her domicile, but the 
lex loci contractus would prevail. 

But quite a different question is presented when the 
action is brought in the forum of the domicile. In such 
a case a very important qualification of private inter- 
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national Jaw isto be considered, and this is, that no 
State or Nation will enforce a foreign law which is 
contrary to its fixed and settled policy. In Bank v. 
Earle, 13 Pet. 519, Chief Justice Taney, speaking for the 
court, said: “The comity thus extended to other Na- 
tions is no impeachment of sovereignty. It is the vol- 
untary act of the Nation by which it is offered, and is 
inadmissible when contrary to its policy or prejudicial 
to its interests.’’ ‘To the same effect is the language of 
Story, that no State will enforce a foreign law if it be 
“repugnant to its policy or prejudicial to its inter- 
ests.””’ Confl. Law, 37. That this qualifying principle 
is applicable to cases like the present is manifest, not 
only by reason and necessity, but also by the decisions 
of other courts. Even in Milliken v. Pratt, swpra, in 
which the lex loci contractus is pushed to the extreme 
limit, it is suggested that where the incapacity of a 
married woman is the settled policy of the State, “for 
the protection of its own citizens, it could not be held 
by the courts of that State to yield to the Jaw of an- 
other State, in which she might undertake to con- 
‘tract.” 

In Robinson v. Queen, 87 Tenn. 445, the contract was 
made by the feme defendant in Kentucky, where she 
resided, and under whose laws she was capable of con- 
tracting. An action was brought in Tennessee, and the 
court held, as we did in the similar case of Taylor v. 
Sharp, supra, and Wood v. Wheeler, 111 N. C. 232, that 
the plaintiff was entitled to recover. The court how- 
ever said: “If this were a suit against a married 
woman, a citizen of this State, on a contract made out 
of the State, there would be much force in the insist- 
ance of the defendant.”’ 

In Johnston v. Gawtry, 11 Mo. App. 322, it was held 
that where a married woman, having a separate estate 
in land in Missouri, makes a contract in another State, 
her capacity to make the contract, and its validity, are 
to be determined by the Jaw of Missouri, in a suit ina 
Missouri court to enforce such contract. 

In Bank v. Williams, 46 Miss. 618, the contract was 
made in Louisiana, where it would have been valid 
against the feme defendant. The suit was brought in 
Mississippi, the place of her domicile, and under whose 
laws the contract was void by reason of her coverture. 
The opinion of the court is very elaborate, and although 
the special character of the Louisiana law is referred 
to, it is believed that its reasoning is of general appli- 
cation. The court said: ‘ It is the prerogative of the 
sovereignty of every country to define the conditions 
of its members—not merely its resident inhabitants, 
but others temporarily there—as to capacity and inca- 
pacity. But capacity or incapacity, as to acts done in 
a foreign country, where the person may be tempora- 
rily, will be recognized as valid or not, in the forum of 
his domicile, as they may infringe or not its interests, 
laws and policies.” After speaking of the separate es- 
tate of the wife, and the statutes describing how it 
may be charged, the court, referring to the foreign 
plaintiff, says: ** But he must satisfy the court that 
his debt was such a charge upon her estate, or its in- 
come, as she had the power to make; otherwise it 
would be a violation of the tenure, the conditions of 
her title, to allow him to subject it. But the creditor 
may say: ‘1 cannot bring this debt within the terms 
defined by your law. Nevertheless it was such a con- 
tract asa married woman could make by the law of 
Louisiana. Comity requires your courts to treat the 
contract precisely as Louisiana would, and I demanda 
judgment against the wife.’ ‘ No,’ says the court, ‘you 
cannot get here any fruit of a judgment. There is 
nothing subject to its payment, and our law affords no 
remedy against a married woman in any of its courts— 
law or equity—except through a property which she 
has, and which must be pointed out by the creditor. 
We know of nosuch thing as a personal obligation 








aside from and independent of a property which may 
discharge it.’ ” 

In North Carolina it has been conclusively deter- 
mined that the common-law disability of a feme covert 
still obtains, and that, except in the cases provided by 
statute, her promise, as was said by Ruffin, J., is ‘‘as 
void as it ever was, with no power in any court to pro- 
ceed to judgment against herin personum.’’ Dougherty 
v. Sprinkle, supra. The Constitution and laws made 
in pursuance thereof protect her separate estate, and 
prescribe the manner in which she may dispose of or 
charge it, and the assent of the husband is generally 
necessary. 

This brief reference to our laws inrespect to married 
women is sufficient to show that the enforcement of 
the present contract is wholly repugnant to our do- 
mestic policy, as well as prejudicial to the interests of 
our citizens. It is not pretended that the defendant has 
attempted to charge her separate estate in any manner 
provided by our laws; and to hold that she may sub- 
ject it to execution upon a personal judgment, by reas 
son of a promise made during a short visit to another 
State, or as in this case, by asimple order for goods, 
would afford an easy method of charging her property, 
in contravention of the public policy and laws of the 
domicile. Itis further to be observed that in North 
Carolina, as a general rule, the written assent of the 
husband is necessary in order to give any effect what- 
ever to her obligations, yet this wholesome provision 
may easily be evaded, even in the very presence of the 
husband, and despite his protest, by a simple corree 
spondence by the wife with parties in another State, 
which may technically amount to a foreign contract. 
In this way she could indirectly dispose of or charge 
all of her real or personal property, entirely freed from 
the restraint of her husband, or the methods pre- 
scribed by the lex rei situs. Wecannot assent to the 
proposition that a foreign law thus introduced, and so 
utterly subversive of the Jaws regulating a large 
amount of property within the limits of this State, will 
be recognized and enforced by ourcourts. The courts 
of our State have perfect jurisdiction over all per- 
sonal and real property within its limits belonging to 
the wife; and if our laws in respect to the manner in 
which it may be charged conflict with those of another 
State, it cannot be made a question in our own courts 
as to which shall prevail. It is certainly competent for 
any State to adopt laws to protect its own property, as 
wellas to regulateit; and ‘‘no Nation,” says Story, 
“ will suffer the laws of another to interfere with her 
own, to the injury of her citizens. That whether they 
do or not must depend on the condition of the country 
in which the foreign law is sought to be enforced, the 
particular nature of her legislation, her policy, and the 
character of herinstitutions. * * * That whenever 
a doubt does exist the court which decides will prefer 
the laws of its own country to that of the stranger.” 
Confl. Law, 28. 

For the reasons given we cannot recognize the pres- 
ent contract as an enforceable oue in our courts. We 
think his honor was correct in his ruling that the 
plaintiffs were not entitled to recover. 

Affirmed. 


ee eer 
HIGHWAY — RIGHTS — PASSING AND RE- 
PASSING--USE FOR OTHER PURPOSES. 


ENGLISH COURT OF APPEAL, DEC. 3, 1892, 


HARRISON v. DUKE oF RUTLAND.* 


The defendant was owner of a moor, and on the day on which 
the alleged cause of action arose was lawfully engaged 
thereon with a party of friends shooting grouse. Across 
the moor ran a public highway, and the plaintiff, for the 


* 68 L. T. Rep. (N. 8.) 35. 
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sole purpose of annoying the defendant, went on to the 
highway and tried in various ways to disturb the grouse, 
which were being driven across the road in the direction of 
the butts, where the defendant and his friends were sta- 
tioned. The plaintiff refused to desist, and thereupon 
keepers of the defendant, by his orders, held the plaintiff 
down on the ground till the drive was over. In an action 
for assault and false imprisonment, held, that plaintiff was 
a trespasser and could not recover. 


A PPLICATION by plaintiff for judgment or a new 
L trial upon appeal from the verdict and judgment 
at the trial of the action before Lord Coleridge, C. J., 
and a jury. 


The plaintiff in person. 


Sir Henry James, Q. C., and R. M. Bray, for defeud- 
ants. 


Lorp Esuer, M. R. In this case the plaintiff has 
brought an action against the Duke of Rutland, and 
other persons who have acted under the duke’s au- 
thority, for assault and false imprisonment. The de- 
fendants justified and alternatively paid five shillings 
into court; the duke also put forward a counter-claim. 
The case was tried before Lord Coleridge, C. J., and a 
jury. The jury gave a verdict for the defendants on 
the claim, and on the counter-claim the lord chief jus- 
tice directed a verdict for the plaintiff. The plaintiff 
has now appealed to this court, on the ground that the 
verdict on the claim was wrong, and the duke has ap- 
pealed in respect of the judgment on the counter- 
claim. Now the facts of the case are not in dispute. 
The Duke of Rutland had the right of shooting over 
certain moors, and on the occasion in question he was 
exercising that right. The plaintiff went on to a high- 
way crossing these moors, knowing that it passed close 
to the place where the duke, with his friends, on his 
own land was exercising his undoubted right. The 
land each side of this highway belonged to the duke, 
and the soil of the highway was therefore vested in 
him. The plaintiff went on to the highway, not for 
the purpose of going to or coming from anywhere, and 
not for the purpose of using the highway for any other 
object than to incommode the duke and his friends in 
the exercise of their rights of shooting. That was the 
plaintiff's sole purpose. He went on to the highway 
near the butts to which he knew the game would be 
driven, so that as the butts were not far distant from 
the highway he would necessarily interfere with the 
drive. He then interfered further by waving his 
pocket-bandkervhief, by opening and shutting his um- 
brella, and in other ways. He was asked to desist, but 
he refused. The duke’s servants then forcibly laid 
hands on him and held him down on the ground for 
the purpose of preventing his further interference, un- 
til he could not interfere any longer, that is to say, 
until the drive was over. That was their only purpose, 
and they held him down only for that period. It is 
clear that they did not use any greater degree of vio- 
lence than was necessary to carry out their purpose, 
because when one of the keepers said to the plaintiff 
that he hoped they were not hurting him, the plain- 
tiff in reply asked him to sing himasong. However, 
the defendants paid five shillings into court alterna- 
tively to their plea justifying the assault, on the ground 
that the plaintiff was trespassing on the duke’s land 
and interfering with his enjoyment of it, and that no 
more force was used than was necessary under the cir- 
cumstances. Besides that issue there was therefore an 
alternative one, whether, if the assault was illegal, five 
shillings was enough damages. On the claim the jury 
found a general verdict for the defendants. That 
might mean that even if there was an excess of force 
used, the five shillings paid into court was enough. 
The lord chief justice being anxious to maintain to 
their fullest extent the rights of the public over high- 





ways—and in this I fully sympathize with him—with- 
out taking into consideration some other matters 
which should have been considered, directed the jury 
as a matter of law that the plaintiff was not trespassing 
on the duke’s land, that is to say, on the highway. 
Notwithstanding that, the judgment on the claim must 
be right because the jury have found that five shillings 
is enough if there had been an excess of force. But 
that direction of the lord chief justice prevented a ver- 
dict on the issue whether the plaintiff was a trespasser, 
and on that issue judgment has been entered for the 
plaintiff. The direction also prevented any verdict for 
the duke on the counter-claim, and judgment has been 
accordingly entered on it for the plaintiff. Under 
these circumstances the plaintiff has appealed against 
the finding of the jury, but from what I have said I 
think it is obvious that this appeal cannot be enter- 
tained, and his appeal therefore fails. On the de- 
fendant’s cross-appeal we have been asked to entera 
verdict for the defendants on the issue of justification 
on the claim, and a verdict and judgment for the duke 
on the counter-claim. As tothe result of that [ can- 
not doubt that a verdict must be entered for the de- 
fendants on the issue of justification, and on the 
counter-claim there must be a verdict for the duke if 
asked for, at least for nominal damages. As to another 
claim which is made in the counter-claim I will deal 
with that presently. My great difficulty is to ex- 
press the reasons for my judgment so carefully as to 
uphold the law in favor of the defendants without so 
stating them as to make the decision of the court inter- 
fere with the rights of the public ona highway. Now 
that the defendants in this case were taking a very 
delicate course seems to meclear. The plaintiff was 
undoubtedly on the highway; he was not merely told 
to move on, but was actually in point of law impris- 
oned for a time. That is a very strong proceeding, 
and a person who does such a thing is in considerable 
jeopardy ina civil action. The soil of this highway is 
the duke’s property, and he therefore says that the 
plaintiff was trespassing on his land. The question is 
whether the plaintiff was a trespasser. What is the 
true rule of law with regard to the user of a highway? 
It has been laid down in Reg. v. Pratt, 4 E. & B. 860. 
At the trial of this action the lord chief justice took 
exception to the ruling in that case as being a criminal 
case, but the decision really depended on the question 
whether the appellant was or was not a trespasser, and 
the judges were obliged to say whether or not he had 
committed a trespass. The land in question in that 
case was a highway, and the prosecutor was the owner 
of the soil. The prisoner was charged with trespassing 
on land in pursuit of game. He did not go on to the 
highway for the purpose of using it as a highway, but 
solely for the purpose of searching for game. Lord 
Campbell, C. J., says in that case that Pratt ‘ was 
beyond all controversy on land the soil and freehold of 
which was in the owner of the adjoining land, that is, 
Mr. Bowyer. It is true the public had aright of way 
there, but subject to that right the soil and every 
right incident to the ownership of the soil was in Mr. 
Bowyer. The road therefore must be considered as 
Mr. Bowyer’s land. Then Pratt, being on that land, 
was undoubtedly a trespasser if he weut there, not in 
exercise of the right of way, but for the purpose of 
seeking game and that only. If he did go there for 
that purpose only, he committed the offense named in 
the act; he trespassed by being on the land in pursuit 
of game.” Therefore if aman goes on to part of a 
highway the soil of which part belongs to the owner of 
the adjoining land, not for the purpose of using it asa 
highway, but only for some other purpose, whether it 
be “lawful or unlawful,” as Crompton, J., says in the 
same case, then in so using that part of the highway he 
isatrespasser. Reg. v. Pratt, 4 E. & B. 860, is authority 
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for that proposition, and the case is founded on earlier 
authorities. Therefore, on the ground that the plain- 
tiff was on the highway on soil belonging to the Duke 
of Rutland, not for the purpose of passing or repassing 
or of using the highway in any reasonable mode of 
using a highway as a highway, he was a trespasser. 
But [ must say that if the language used by Erle and 
Crompton, JJ., in Reg. v. Pratt is construed too 
largely it would interfere mischievously with the 
rights of the public on a highway. If that language is 
construed strictly, a person doing any thing else ona 
highway but pass or repass is a trespasser. But I do 
not think that the law is that the public must always 
be passing and doing nothing else on a highway. 
There are many things often done and usually done on 
a highway by the public, and if a person does not 
transgress any such usual and reasonable mode of 
using a highway [ do not think he is a trespasser, 
That seems to me to show that the rights of the owner 
of the soil are not very large. If a person is passing 
along a road over soil belonging to a particular owner, 
in order to do something beyond the part of the soil 
of the highway belonging to that owner, then he is 
only passing along the highway, and whatever he may 
have an intention of doing afterward further on, he is 
not then a trespasser, nor can the owner of the soil in- 
terfere with him on that ground. So if a person is 
using a highway merely for passing along it, and he 
afterward goes into other land belonging to the same 
owner as the soil of the highway belongs to, then I 
think he could not be said to be a trespasser while he 
is passing along the highway, though he was passing 
with the intention of committing a trespass upon other 
land of the owner of the soil of the highway. But in 
the case we have now to deal with, the plaintiff was 
using part of the highway merely for the purpose of 
infringing the rights of the owner of the soil on other 
land belonging tohim. He did not go on to the duke’s 
private land, he remained on the highway and inter- 
fered from there. He was using the highway, not for 
the purpose of passing and repassing along it or in any 
other ordinary and usual mode in which the public use 
ahighway. That is clear from the evidence, and un- 
der these circumstances I think he was a trespasser. 
It is clear that the question may arise in many cases 
whether in a particular instance a person was using a 
highway in a reasonable and usual way, and that would 
be a question fora jury. In the present case the lord 
chief justice ruled that the plaintiff was not a tres- 
passer, and I think that we are bound to say that he 
was a trespasser. Therefore on the cross-appeal we 
must say that a verdict must be entered for the de- 
fendants on the issue of justification. There will 
therefore be a verdict for the defendants on the whole 
claim, and the plaintiff's appeal must be dismissed. 
Now as to the counter-claim, I fear I have the mis- 
fortune to differ from my learned brethren. In the 
pleadings the Duke of Rutland asked for an injunc- 
tion, at the bar we have been asked for a declaration. 
I have always had a disinclination to have the proced- 
ure of the Court of Chancery brought into an ordinary 
common-law action. I think it a misfortune that such 
procedure should be brought into a common-law ac- 
tion, except perhaps in extreme cases. This action is 
about nothing but an ordinary trespass to land for 
which very small damages would be given, and now 
damages are not even asked for. If an injunction 
were granted, and the plaintiff repeated the trespass, 
he would have to go to prison for an indefinite time. 
That seems to me a very severe procedure to bring 
into such an ordinary commun-law action as this. 
However, in this court the counsel for the defendant 
have not asked for an injunction, but have said that 
they will be satisfied with a declaration. What can be 
the use of a declaration without an injunction against 








such aman as the plaintiff? It should have been made, 
if made at all, by the judge at Nisi Prius. In such a 
case, the judge, after directing the jury that as a mate 
ter of law the plaintiff committed a trespass on the oc- 
casion in question, would say that if the plaintiff tres- 
passed again, the direction to the jury would be evi- 
dence against him. It seems to me that would be an 
unnecessary overburdening of the case. A declaration 
may no doubt be very useful in many cases in chancery 
where the decree of the court has to be carried out by 
other people, but in my opinion it is wholly misplaced 
in such an actionas this. In every ordinary common-law 
action, even in a case of assault, it is becoming usual 
now for the pleader to ask for an injunction. It only 
increases the expenses and overloads the matter with 
unnecessary complications. By the Judicature Act it 
was provided that when the principles of law and 
equity differed, those of equity should prevail, but it 
was not intended that the procedure in equity should 
prevail in common-law actions. In my opinion there- 
fore no declaration ought to be made here, as I think 
it would be superabundant and overloading the case; 
but I agree that the judgment on the counter-claim 
cannot stand, and that judgment should be entered on 
it for the Duke of Rutland. I may add that in my 
judgment I have in no way relied on the fact that the 
rights of the duke which were interfered with were 
sporting rights, the same result would have happened 
whatever were the nature of the rights. I think that 
the plaintiff's appeal fails, and the defendants’ appeal 
must be allowed. 


Lopes, L. J., delivered the following written judg- 
ment: This tomy mind is a case of great importance. 
(His lordship stated the facts.) With great deference 
Iam of opinion that the lord chief justice was wrong 
in directing the jury that on the facts as admitted the 
plaintiff was not a trespasser. In my opinion the lord 
chief justice ought to have told the jury that the 
plaintiff on the admitted facts was a trespasser, and 
that the pleas justifying the trespass and the counter- 
claim must be found for the defendants, and that the 
only question they had to consider was whether there 
had been an excess of force used in abating the tres- 
pass, and if so, whether five shillings was enough to 
compensate the plaintiff for such excess. The lord 
chief justice ought further to have told the jury that 
if there was no excess, then they must find every thing 
for the defendants; but if there was an excess, then if 
five shillings was enough, they ought still to find every 
thing for the defendants; but if, on the other hand, 
they thought five shillings was not enough, then they 
should find for the plaintiff for such sum as in their 
opinion he was entitled to beyond the five shillings. 
The jury were of opinion that five shillings was enough 
to cover every thing to which the plaintiff was entitled. 
Their finding on that issue is therefore conclusive, and 
the verdict and judgment in that respecé must stand. 
But ought the lord chief justice to have told the jury 
that the plaintiff was not a trespasser? The interest 
of the public in a highway consists solely in the right 
of passage; the soil and freehold over which that right 
of way is exercised is vested in the owner or owners of 
the adjoining land, who may maintain actions of tres- 
pass against persons infringing his or their rights 
therein; as for instance, by permitting cattle to de- 
pasture thereon. (His lordship then discussed Dovas- 
ton v. Payne, 2 H. BI. 527; 2Sm. L. C. 154, and Reg. v. 
Pratt, 4 E. & B. 860; 25 L. T. Rep. [O. S.] 65, and pro- 
ceeded.) The conclusion which I draw from the au- 
thorities is that if a person uses the soil of the highway 
for any purpose other than that in respect of which the 
dedication was made and the easement acquired, he is 
a trespasser. The easement acquired by the public is 
a right to pass and repass at their pleasure for the pure 
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pose of legitimate travel, and the use of the soil for 
any other purpose, whether lawful or unlawful, is an 
infringement of the rights of the owner of the soil who 
has, subject to this easement, precisely the same estate 
in the soil as he had previously to any easement being 
acquired by the public. If this is the law, the plain- 
tiff, on the admitted facts, was a trespasser. He was 
using the soil of the highway not for the purpose of 
passing and repassing, but for the purpose of interfer- 
ing with the exercise of a legal right by the defendant, 
the Duke of Rutland. Sir Henry James, on the part 
of the duke, does not press for an injunction; if he 
had, I should have thought it ought to be granted, but 
he asks for a declaration that the plaintiff, on the facts 
appearing, was, at the time when he interfered with 
the legal right of the duke, a trespasser. This I think 
he ought to have. An injunction is constantly granted 
by the Queen’s Bench Division for trespasses threat- 
eued to be repeated. It is the effect of the Judicature 
Act, and a most wholesome remedy. This action 
might have been brought in the Court of Chancery, 
aud an injunction on the facts appearing would, in my 
opinion, have been readily granted; and under order 
25, rule 5, there is full power to make a declaration 
such as we make. 


Kay, L. J., delivered the following written judg- 
meut: The soil of a highway belongs prima fucie to 
the owner of the land adjoining it. If the land on 
either side is the property of different owners, each is 
owner of the soil on his side ad medium filum of the 
highway. But this ownership is subject to the right 
of the public to use the highway. Any use of the soil 
of the highway other than the legitimate use of it for 
the purposes of a highway is a trespass upon that soil 
as against the owner to whom it still belongs. These 
propositions are amply established by judicial decis- 
ions. The only difficulty in applying them is in deter- 
wining whether the particular act complained of is or 
is not a user of the soil asa highway. The legitimate 
use of a highway is generally described as a ‘‘right of 
passage,” ora ‘‘right of passing and repassing.” In 1 
Rolle’s Abridgment, 392 B, pl. 1, 2, referred to and 
adopted by Lord Mansfield in Goodtitle v. Alker, 1 
Burr. 133, at p. 143, the law as to highways is there 
stated: ‘“‘The king has nothing but the passage for 
himself and his people, but the freehold and all profits 
belong to the owner of the soil.”’ In the last-men- 
tioned case it was held that trespass would lie for any 
interference with the owner’s rights in the soil of a 
highway, and that he may maintain ejectment for an 
exclusion as by a building upon the soil of the high- 
way. In Sir John Lade v. Shepherd, 2 Str. 1004, an 
action of trespass was brought by the owner of the soil 
for building a bridge across a ditch, ‘‘the end whereof 
rested on the highway.’ The plaintiff bad judgment, 
the court saying: ‘‘It is certainly a dedication to the 
public so far as the public has occasion for it, which is 
only foraright of passage. Butit never was understood 
to be a transfer of the absolute property in the soil.’’ 
Following these decisions, the grass or trees growing on 
the sides of the highway are held to be the property of 
the owners of the soil: Turner v. The Ringwood High- 
way Board, 21 L. T. Rep. (N. S.) 745; L. R., 9 Eq. 418; 
Curtis v. The Kesteven County Council, 63 L. T. Rep. 
(N. 8.) 543; 45 Ch. Div. 504. The right of the public 
upon a highway is, in the language of the judges which 
I have quoted, described as a right of passage. In 
other cases it is defined as aright of passing and re- 
passing. Probably this is sufficiently accurate and 
precise to enable any one to determine what, in each 
particular instance, is an improper use of the soil- 
Many of such instances may be too trivial to justify 
any action or prosecution. Thut is so in the case of 
every trespass. If a man walks into the field of 





another without permission, he is a trespasser; but an 
action for such a trespass, unless it were in assertion 
of a fancied right, would not be very likely to succeed. 
So, if by the side of a highway an artist set up his 
easel and made a sketch, he might be a trespasser. 
But no one in his senses would bring an action against 
him for an occasional trespass of that kind. There is 
no more danger of abuse of the law in the one case than 
in the other, and it is no argument against this well- 
settled law relating to highways to say that it is capa- 
ble of such abuse. The answer is that the law of tres- 
pass, whether on the soil of a highway or on land over 
which the public have no rights at all, may be pushed 
to an extreme in certain cases. But the discretion of 
acourt of justice is as capable of controlling any ex- 
cessive assertion of right in the case of a highway as in 
any other case. The other reported instances of tres- 
pass deserve consideration. In Dovaston v. Payne, 
supra, cattle were taken by the defendant dam- 
age feasant on his land which adjoined to a highway. 
It was pleaded that being on the highway, they had es- 
caped into the land by reason of the owner not having 
kept the fence which divided it from the road in re- 
pair. The plea was held bad, because it did not aver 
distinctly that the cattle were using the bighway for 
the purpose of passing and repassing. So that they 
might have been trespassing upon it, and an escape 
from land on which they were trespassing would not be 
adefense. Heath, J., said that it was no excuse that the 
fences were out of repair if the cattle were trespassers, 
and it was necessary to show that they were lawfully 
using the road; for ‘‘the property is in the owner of 
the soil subject to an easement for the benefit of the 
public,” and on the plea it did not appear ‘‘ whether 
the cattle were passing and repassing, or whether they 
were trespassing on the highway.’’ In Stevens v. 
Whistler, 11 East, 51, it was held by the Court of King’s 
Bench that depasturing cattle upon a highway, on one 
side of which the plaintiff had land, was a trespass on 
that part of the soil of the highway which belonged to 
the plaintiff. In Reg. v. Pratt, swpra, it was decided 
that a person who went upon the high road with a gun 
and attempted to shoot a pheasant which flew over it, 
was properly convicted of a trespass in search of game, 
under Land 2 Will. 4, chapter 32, section 30, upon the 
soil of the highway which belonged to the owner of the 
close adjoining such highway. ‘He was on land,” 
said Lord Campbell, C. J., “the soil and freehold of 
which was in the owner of the adjoining land. It is 
true the public had aright of way there, but subject 
to that right the soil and every incident to the owner- 
ship of the soil was in” the owner of the adjoining 
land. Wightman, J., said: ‘* Though the public have 
a right to pass and repass on land which is a highway, 
they have no right to use the land for any other pur- 
pose than as a highway, and the appellant, being on 
such land in pursuit of game, was prima facie a tres- 
passer.”’ Erle, J., said: “It is said that he could not 
be a trespasser because it was a highway. But I take 
it to be clear law that if in fact a man be on land 
where the public have a right to pass and repass, not 
for the purpose of passing and repassing, but for other 
and different purposes, he is in law a trespasser like 
the cattle in Dovaston vy. Payne.’’ Crompton, J., said: 
“Tf aman use the land over which there is a right of 
way, for any purpose, lawful or unlawful, other than 
that of passing and repassing, he is a trespasser.” 
These authorities were considered and followed by the 
Court of Queen’s Bench in The Vestry of St. Mary, 
Newington v. Jacobs, 25 L. T. Rep. (N. 8S.) 800; L. R., 
7 Q. B. 47, where the law is stated thus: * The owner 
who dedicates to public use as a highway a portion of 
his land parts with no other right than a right of pas- 
sage to the public over the land so dedicated, and may 
exercise all other rights of ownership not inconsistent 
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therewith.”’ Mellor, J., who delivered the judgment 


of the court, comments thus on Reg. v. Pratt, supra: 
“Whether or not that case is open to doubt as to the 
construction put upon the Game Act, it truly expresses, 
as we think, the true limit of the public rights over a 
highway.’’ The court held that the owner of premises 
adjoining a highway, who had offered to take up the 
flags of a footpath and replace them by hard ma- 
terials to enable him to cart heavy machinery into 
his yard, was not liable for damage done to the flags 
by carting the machinery over them, when his of- 
fer had been refused. According to these authorities 
the right of the public upon a highway is that of pass- 
ing and repassing over land the soil of which may be 
owned by a private person. Using that svil for any 
other purpose, lawful or unlawful, is a trespass. I un- 
derstand those words to mean that the purpose need 
not be unlawful in itself, as for example, to commit an 
assault ora felony upon the high road. It is enough 
that it should be a user of the soil of the high road for 
a purpose other than that which is the proper user of a 
highway, namely, that of passing and repassing along 
it. The peculiarity of the decision in Reg. v. Pratt, 
supra, is that the trespasser was passing along the 
highway, but his purpose in doing so made that pass- 
ing a trespass. The purpose however was to do an act 
upon the highway itself which was beyond his right 
merely to pass and repass. If he had gone along the 
highway with the purpose of reaching a covert near the 
highway and taking game in that covert, though he 
might be a trespasser in that covert, [ should not think 
he was a trespasser upon the highway. But if aman 
goes along a highway for the purpose of cutting down 
the trees or bushes which grow along the side of it, or 
taking the grass, or setting up a show upon the bigh- 
way, or doing upon the highway itself—in the words 
of Crompton, J.—any act, ‘lawful or unlawful, other 
than that of passing and repassing, he is a trespasser.”’ 
The words must be read with the obvious qualifica- 
tion that the **‘ purpose ”’ they refer to must be a pur- 
pose of using the soil of the highway itself otherwise 
than by merely passing and repassing. In this case 
the highway was a cart or carriage road across a 
moor. The Duke of Rutland had the right of sport- 
ing over the moor. The soil in it, and in the highway, 
I understand, belonged to him. He had butts, in 
which people stood to shoot grouse driven over them 
from the moor. These butts were some two hundred 
yards from the road, so that shooting from them would 
not infringe the provisions of section 72 of 5and 6 
William 4, chapter 50, which prohibits any person from 
wantonly firing off any gun within fifty feet of the 
center of any carriageway or cartway. Some old butts 
were within the prohibited distance. It was proved 
that the plaintiff went upon this high road during a 
grouse drive for the express purpose of preventing the 
grouse from flying toward the butts, and thus inter- 
fering with the right of sporting which was being ex- 
ercised by the duke's friends. On this point the evi- 
dence was so conclusive that we are told the lord chief 
justice said it was superfluous to produce any more 
witnesses to prove it. ‘The keepers seized the plaintiff, 
threw him down upon the road and held him there 
during the grouse drive, to prevent his further inter- 
ference. The lord chief justice directed the jury that 
the plaintiff was not trespassing. Under that ruling 
they found that a nominal sum of five shillings paid 
into court was sufficient damages for the assault upon 
him. Counsel then said that after his lordship’s rul- 
ing he could hardly press the counter-claim, which as- 
serted that the act of the plaintiff was a trespass, and 
sought for an injunction to restrain the plaintiff from 
repeating it. This counter claim is in fact a cross-ac- 
tion seeking equitable relief, which may now be 
brought in the Queen’s Bench Division. See section 





24, sub-section 3, of the Judicature Act, 1873. Where 
a trespass is committed in assertion of a fancied right, 
and it is shown that it will be repeated unless pre- 
vented, the Court of Chancery has constantly granted 
injunctions to prevent a repetition of the trespass. 
Upon this point there is now before us a cross-appeal 
by the defendants. They asked for an injunction; 
but upon being pressed by me, counsel said he would 
not insist upon the injunction, but desired the decis- 
ion of this court by declaration whether or not the act 
of the plaintiff was a misuse of the soil of the highway 
which amounted toatrespass. It is not unusual in the 
Chancery Division to make such a declaration without 
going on to grant an injunction. It clearly may be 
done under order 25, rule 5. Whatever may be thought 
of the so-called sport of standing in a butt and shoot- 
ing at grouse driven over, it is not prohibited by law; 
and subject to the provisions of the statute to which I 
have referred, for the protection of wayfarers upon the 
high road, it is a not unlawful exercise of the right of 
the owner of the land. The'plaintiff went upon this 
highway, not for the purpose of exercising as one of 
the public his right of passage, but of interfering with 
the grouse drive by placing himself upon the soil of 
the highway so as to prevent the grouse from flying 
over the butts. Iu his own language, taken from his 
evidence, he says: ‘‘I certainly meant to take up my 
position in front of the butts.”” “I went there to de- 
fend the public right.’’ With great deference I am 
unable to agree that this was a use of the right of pass- 
ing along the highway. I think it was an abuse of 
that right. In other words, it was a use of the soil of 
the highway for another purpose, which use interfered, 
and was intended to interfere, with a right which was 
then being exercised by the owner of the soil, and was 
incident to that ownership. Such a misuse of the soil 
of a highway is a trespass. There seems to have been 
sufficient evidence that the plaintiff was not ouly as- 
serting a right to do what he did, but also that his in- 
tention was to repeat his interference. This strictly 
would entitle the defendants to the assistance of the 
court by injunction to prevent a repetition of the act. 
But this is not pressed for; and I think that the de- 
fendants are entitled at any rate toa declaration un- 
der order 25, rule 5, upon their counter-claim, that 
under the circumstances the plaintiff, upon the 8th of 
October, 1890, when stopped by the duke’s keepers, 
was trespassing upon the soil of the highway. Iam 
not so much impressed with the consequences of grant- 
ing an injunction. The court exercises the power of 
enforcing such an order by an imprisonment with very 
great care and caution. The damages given to the 
plaintiff for the alleged assault upon him by the keepers 
on the assumption that he was not a trespasser were 
only five shillings. They would not be more on the 
ruling that he was a trespasser, and the defendants do 
not ask to alter the amount. The plaintiff's appeal 
fails, and must be dismissed. The defendants’ appeal 
succeeds. The plaintiff's claim is dismissed with costs. 
The defendants’ counter-claim is allowed with costs. 
Judgment accordingly. 


—___>___—_——_ 


NEW YORK COURT OF APPEALS AB- 
STRACTS. 

APPEAL—DISCRETION OF TRIAL COURT.—Where the 
court at Special Term has power and jurisdiction on 
the facts appearing to appoint a receiver, its order 
making such appointment is in the exercise of its dis- 
cretion, and not reviewable in the Court of Appeals. 
March 14, 18938. Dawson v. Parsons. Opinion per Cu- 
riam. 
WAIVER OF RIGHT. — Where land has been 
sold in a partition suit, although defendants have re- 
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ceived part of the proceeds, they may appeal from the 
judgment, where they have received nothing to 
which they would not be entitled in any event, 
whether the judgment appealed from was reversed or 
affirmed. Farmers’ L. & T. Co. v. Bankers’ & M. Tel. 
Co., 109 N. Y. 344; Alexander v. Alexander, 104 id. 
643; Knapp v. Brown, 45 id. 207; Higbie v. Westlake, 
14 id. 281. March 14, 1893. Mellen v. Mellen. Opinion 
per Curiam. 


BoUNDARIES—ALLEYS—TITLE TO FEE—ABANDON- 
MENT OF EASEMENT.— (1) A conveyance of part of a 
lot abutting on an alley on the north, by a description 
which makes the point of beginning the north-east 
corner of the lot, as shown on the map of the block, 
and then runs along the north line of the lot a certain 
distance, carries the fee to the center of the alley, sub- 
ject to the easement of the other lot-owners. (2) The 
alley having been kept open between two lots which 
lay next astreet, the title to the fee of the alley be- 
tween such lots is nut affected by the fact that the 
other lot-owners along the alley had run a line fence 
along the center of the alley, so as to include a half 
thereof within each adjoining lot. (3) Where an 
abandonment of an easement is relied on, it is for the 
one claiming such abandonment to clearly prove it. 
Feb. 28, 1893. Hennessey v. Murdock. Opinion by 
Maynard, J. 


COLLATERAL INHERITANCE TAX—CONSTRUCTION OF 
WILL BY SURROGATE.—Under Laws of 1885, chapter 
483, as amended by Laws of 1887, chapter 713 (Collateral 
Inheritance Tax Law), section 15, providing that “ the 
Surrogate’s Court in the county of which decedent was 
a resident at the time of his death shall have jurisdic- 
tion to hear and determine all questions in relation to 
the tax arising under the provisions of this act,’’ such 
court may determine the validity of certain clauses of a 
will, which, if invalid, would change the amount of the 
estate subject to such tax. In the numerous cases that 
have been passed upon by this court recently, arising 
under this statute, we have held that the surrogate 
was clothed with power, and that it was his duty to 
decide questions arising under wills or under the stat- 
utes quite as intricate and important as that arising 
out of the residuary clause of the willin this case. /n 
re McPherson, 104 N. Y. 306; Ju re Will of Euston, 113 
id. 174; Jn re Sherwell's Estate, 125 id. 379; Jn re Ro- 
maine, 127 id. 80; Jn re Stewart, 131 id. 274; Jn re 
Wolfe’s Estate, 137 id. 205; Jn re Prime’s Estate, 136 
id. 347; Jn re Swift’s Estate, 137 id. 77. In the settle- 
ment of the accounts of executors and the distribu- 
tion of the personal estate under a will the surrogate is 
empowered to determine the validity of testamentary 
provisions under statutes that are not more explicit or 
comprehensive than the one now under consideration. 
Code, §§ 2472, 2481, 2743; Jn re Verplanck, 91 N. Y. 439; 
Purdy v. Hayt, 92 id. 446; Riggs v. Cragg, 89 id. 479; 
Garlock v. Vandevort, 128 id. 378; Jn re Wagner's Es- 
tate, 119 id. 32; Jn re Will of Cagger, 111 id. 343. The 
jurisdiction conferred by the statute upon the surro- 
gate to hear and decide all questions in relation to the 
tax imposed by its provisions upon persons to whom 
property bas passed from a decedent is, we think, 
broad enough to warrant the surrogate in holding, in 
a case like this, that the property which is the subject 
of the tax has not passed to the legatees or devisees 
under the will, but to the heirs at law or next of kin. 
But in this proceeding it appeared before the surro- 
gate not only that this provision of the will of Mrs. 
Ullmann was invalid, but that every one interested in 
the property so treated it, and acted accordingly. It 
appeared that the beneficiaries under the residuary 
clause conceded its invalidity, and abandoned all 
claim to the property to the heirs. That the latter sold 
it and received the consideration therefor, and thus 











that they, as matter of fact, took it under the statute, 
and that it did not pass under the will; and further, 
that out of the price received for the property they 
had made provisions for the payment of the tax in case 
it was held that they were liable fur its payment. In 
view of all this, it would be an indefensible rule that 
would compel the surrogate to close his eyes to the 
facts and to the law arising from the disposition of the 
will, and to still decide that the tax should be assessed 
upon the legatees or devisees named therein, though he 
knew that they did not and could not receive any part 
of it. It was shown that the heirs were not only enti- 
tled tothe property, but that they actually received it, 
and hence that it passed to them as in case of intestacy. 
March 7, 1893. Jn re Ulimann’s Estate. Opinion by 
O’Brien, J. 21 N. Y. Supp. 758, reversed. 

CRIMINAL LAW—LARCENY—FALSE PRETENSES—IN- 
DICTMENT.— (1) Under the Penal Code, section 528, 
which defines larceny so as to include embezzlement, 
obtaining property by false pretenses, and the felo- 
nious breach of a trust, an indictment sufficiently 
charges larceny where it alleges that defendant made 
certain false representations and pretenses to obtain 
possession from the owner of certain horse-cars for a 
special purpose alleged, with intent at the time to de- 
prive the owner thereof, and to appropriate the same 
to his own use, and that by means of such false repre- 
sentation that he did feloniously steal, take and carry 
away suchcars. Smith v. People,53 N. Y.111; Loomis 
v. People, 67 id. 322; People v. Morse, 99 id. 662. 
21 N. Y. Supp. 818, reversed. (2) Where an indict- 
ment is not so prolix as to prejudice defendant in mak- 
ing his defense, the fact that it contains more than is 
sufficient to charge the offense does not constitute a le- 
gal ground of attack. Lohman v. People, 1 N. Y. 379; 
Dawson v. People, 25 id. 399. March 24, 1893. People 
v. Laurence. Opinion by Earl, J. 


DEED— CAPACITY OF GRANTOR — PRESUMPTION.— 
Where the evidence attacking a deed of gift shows an 
entire absence of confidential relations between the 
parties and of any influence exerted by the grantee on 
the grantor in regard to the transaction, the ordinary 
presumption attaches as to the validity of the deed 
and the disposing capacity of the grantor; and on 
proof of due and proper execution of the instrument, 
the burden is on the attacking party to prove his case. 
March 14, 1893. Jones v. Jones. Opinion per Curiam. 


MARRIAGE — DIVORCE— EXTRA ALLOWANCE. — A 
motion by plaintiff in an action for divorce for counsel 
fees and extra allowance, in addition to her taxable 
costs and disbursements, made after the referee’s re- 
port in her favor had been confirmed, but before entry 
of judgment thereon, is properly denied; since the 
Code of Civil Procedure, section 1769, providing that 
the court may, “during the pendency of the action,” 
order the husband to pay any sums necessary to enable 
the wife to carry on the action, authorizes the court to 
make an allowance only when it is ‘‘ necessary to en- 
able the wife to carry on the action.’ Beadleston v. 
Beadleston, 103 N. Y. 402. March 21, 1893. McCarthy 
v. McCarthy. Opinion by Gray, J. 


PARTIES—BOND — RELEASE OF SURETIES— VOLUN- 
TARY PAYMENT.—(1) Though obligees in a bond have 
the word “‘agents”’ affixed to their names, no other 
person being described as obligee in the bond, they are 
the proper and only parties who can bring suit thereon. 
Briggs v. Partridge, 64. N. Y. 357; Kiersted v. Railroad 
Co., 69 id. 343; Schaefer v. Henkel, 75 id. 378. If this 
instrument had not been under seal, a different rule 
would have applied, and the real parties in interest, 
the wives of these plaintiffs, for whom they were act- 
ing as agents, could have maintained an action upon 
the instrument. But where av instrument is under 
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seal no person can sue or be sued to enforce the cove- 
nant therein contained, except those who are named as 
parties to the instrument, and who signed and sealed 
the same. (2) A surety on a bond executed by a sub- 
contractor to the original contractor for the perform- 
ance of certain work on a building is not released by 
reason of changes in the original plans and specifica- 
tions, made by the sub-contractor under an agreement 
with the owner, but without the knowledge and con- 
sent of the contractor. Railroad Co. v. Gow, 59 Ga. 
686; Richardson v. Allen, 74 id. 720; Hagood v. Blythe, 
37 Fed Rep. 249; Post v. Losey, 111 Ind. 74; Clarke v. 
Birley, 41 Ch. Div. 422; Frazer v. Jordan, 8 El. & BI. 
3l1. (3) Where, after the sub-contractor had finished 
his work under his contract, liens had been filed against 
the building for material furnished the sub-contractor, 
and the contractor paid the money paid over to him 
by the owner to the materialmen in discharge of the 
liens, instead of to the sub-contractor, and in that way 
was obliged to pay out more than was due the sub- 
contractor from him, such payment cannot be deemed 
a voluntary payment of the contract price to the sub- 
contractor, and does not discharge the surety from his 
liability on the bond. March 21, 1893. Henricus v. 
Englert. Opinion by Earl, J. 17 N. Y. Supp. 235, re- 
versed. 


PARTITION—LAND HELD IN TRUST—PARTIES—AF- 
TER-BORN CHILDREN—SALE—RIGHTS OF PURCHASER. 
—(1) Where a will creates an express trust in a portion 
of testator’s land for his daughter and her heirs, the 
appointment of a trustee, and his presence as a party 
in an action to partition the land, are not essential to 
give the court complete jurisdiction and authority to 
render a judgment disposing of the interests of all par- 
ties in the lands which were the subject of the common 
tenancy, since the Supreme Court has inherent power 
to execute atrust, and willin the absence of a trustee 
take upon itself itsexecution. Rogers v. Rogers, 111 
N. Y. 228; Greenland v. Waddell, 116 id. 242. (2) 
Where every living person who has any interest, either 
vested or contingent, in such daughter’s share, is made 
a party to the action, after-born issue of such persons 
will be concluded by the judgment therein, and cannot 
assail the title of a purchaser thereunder. Kent v. 
Church of St. Michael, 186 N. Y. 10. (3) Where land is 
sold under an interlocutory judgment in partition, 
authorizing the referee to execute the deed on con- 
firmation of his report of sale on compliance by the 
purchaser with the terms of the sale, and providing 
that such sale shall be valid and effectual, the pur- 
chaser may be compelled to take title on the confirma- 
tion of the referee’s report of the sale, but before final 
judgment is entered, the order of confirmation having 
the force of a final judgment as to him, under the Code 
of Civil Procedure, section 1577, providing that if the 
sale is confirmed by the court, a final judgment must 
be entered confirming it accordingly, directing the 
officer making it to execute the proper conveyances, 
and take the proper securities pursuant to the sale. 
Woodhull v. Little, 102 N. Y. 165. March 21, 1893. 
Kirk v. Kirk. Opinion by Maynard, J. 12 N. Y, 
Supp. 326, affirmed. 


PLEADING—MOTION TO STRIKE OUT.—Where a judg- 
ment has been rendered in a foreign State against two 
persons as partners, one of whom only has been served 
with process, declaring the same collectible out of the 
joint property of both defendants, and out of the indi- 
vidual effects of the one served, and suit is brought in 
New York on the original cause of action against both 
partners, an allegation in the complaint as to the ren- 
dition of the foreign judgment should not be stricken 
out as irrelevant and redundant matter on motion of 
the partner not served, the proper method to raise 
such question being by demurrer, or on trial, when 





evidence is offered, or at the close of the case, by a mo- 
tion for a nonsuit. March 21, 1893. Hoffman v. Wight. 
Opinion by Peckham, J. 21 N. Y. Supp. 912, reversed. 


REFERENCE—EXAMINATION OF LONG ACCOUNT.—- 
Where a complaint alleges an indebtedness to plaintiff 
in acertain sum on account of goods sold and deliv- 
ered on fifteen different dates, and the answer sets out 
a counter-claim for attorneys’ services and disburse- 
ments in four different suits in the Supreme and Jus- 
tices’ Courts, the trial does not require the examina- 
tion of along account, within the Code of Civil Pro- 
cedure, section 1013, providing that in such cases a 
compulsory reference may be ordered. March 21, 1893. 
Spence v. Simis. Opinion per Curiam. 22 N. Y. Supp. 
76, reversed. 


REVIVAL OF ACTION—LACHES.— (1) An action was 
commenced in 1879 against the trustees of an insurance 
company. In 1882 one of the defendants died, and in 
1883 letters testamentary were issued to his executor. 
In 1891 plaintiff moved to sever the action, and to re- 
vive against his executor. Held, thatsuch motion was 
properly granted. If the action is at law, no mere 
lapse of time would absolutely defeat an application 
for a continuation in the name of the representative 
of the deceased party, andif it isan equitable action 
the ten-years limitation applied. 18 N. Y. Supp. 662, 
affirmed. (2) The action was an equitable one, and it 
could not be determined from the pleadings that the 
relief sought could be obtained in an action at law, 
since the court would not assume that fact, and for 
that reason, the motion should have been denied on the 
ground of the lapse of six years. March 21, 1893. Ma- 
son v. Sanford. Opinion by Earl, J. 


WILL—RIGHTS OF DEVISEES—Costs. — (1) Testator 
gave the residue of his estate to four of his children, 
the will providing that ‘‘in case of the death of either 
of them leaving issue before ” distribution can be made, 
‘“‘then such issue to take the share or part the parent 
would have been entitled toif living; if without issue, 
then the survivors to take.” Oneof the children died 
before the distribution could be made, having had is- 
sue, which had died before him. Held, that his share 
passed to the three survivors, not to his widow. 
12 N. Y. Supp. 52, affirmed. (2) On modification of a 
surrogate’s decree the General Term has discretionary 
power to determine the allowance of costs in the Sur- 
rogate’s Court, and the exercise of such discretion is 
not reviewable on appeal. March 14, 1893. Jnre Den- 
ton. Opinion by Maynard, J. 


ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 

CARRIERS—ASSAULT BY EMPLOYEE.— The mere fact 
that a night watchman in the employ and pay of a 
railroad company was sworn in as a special policeman 
by the city mayor at the request of the company, 
where the mayor was not authorized by law to appoint 
a special policeman for the company, gave the police- 
man no authority to make arrests as an officer of the law, 
and the company would be liable in damages for false 
imprisonment and assault on a passenger, committed 
by such special policeman in the discharge of his 
duties as watchman. Va. Sup. Ct. App., Feb. 9, 1893. 
Norfolk & W. BR. Co. v. Galliher. Opinion by Faunt- 
leroy, J. Hinton and Lacy, JJ., dissenting. 


COMMON CARRIER—ACT OF GOD—NEGLIGENCE—BAG- 
GAGE.— A passenger purchased a ticket for a certain 
train, and had his trunk checked twenty minutes be- 
fore train time. On arrival at his destination he asked 
for his trunk and was informed by the company’s agent 
that it would come on the following train, at a given 
time. At the time designated the passenger’s drayman 
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demanded the trunk, and was told the train was an 

hour late. Within the hour the drayman again started 
to the depot, and met the company’s agent on the way, 

who said the trunk had arrived and was locked up in 

the depot, and refused to return and get it. Twenty 

minutes later the drayman called at the depot for the 
trunk, but could not get it. About twenty minutes 
after the arrival of the trunk at the depot it was placed 

in a warehouse by the agent and locked up for the 
night. Held, where the trunk was destroyed during 
the night by fire, that the company’s responsibility as 
a common carrier was not terminated, and it was liable. 

It was the duty of the appellant, under its contract, to 
carry the appellee's baggage upon the same train with 

him and his wife, if the appellee allowed the agent a 
reasonable time for checking and getting the same on 

board the train after the purchase of his ticket. The 
baggage is for the convenience of the passenger on his 
journey, and the contract implied in the purchase of 
the ticket requires the carrier to carry the baggage upon 

the same conveyance with himself, and without extra 
compensation, within certain limits. A leading case 
upon this subject is Wilson v. Railway Co., 56 Me. 61. 

It was the duty of the appellant or its servants to give 
the appellee a reasonable time, after the arrival of 
the trunk at Russiaville, to take it away, before lock- 
ing it up in the warehouse; and failing to do so, the 
liability of the company as a carrier did not cease. 

Dininny v. Railroad Co., 49 N. Y. 546; Burnell v. Rail- 

way Co., 45 id. 184; Railroad Co. v. Mahan, 8 Bush, 

184; Railroad Co. v. Boyce, 73 Ill. 510; Bartholomew v. 

Railroad Co., 53 id. 227; Mote v. Railroad Co., 27 Iowa, 

22; 3 Wood Ry. Law, § 405. Some of the cases here 

cited go to the extent of holding that the railroad com- 

pany must have a baggage-master or agent at their de- 

pot a reasonable time after the arrival of the baggage 

to enable the owner to call for the same and receive it, 

if such company would exempt itself from liability. 

Applying these legal principles to the facts before us, 

it must be apparent that the appellant was negligent 

also in the delivery of the trunk. Under the peculiar 
circumstances of this case we think the appellant was 

negligent in failing to deliver the trunk when called 

for. Having seen that appellant was in fault, both in 

the delay of shipping and in the failure to deliver, it 

cannot, we think, be justly claimed that appellant's 

subsequent position was that of a mere warehouseman, 

who is exempt from the extraordinary responsibility of 
acommon carrier. The carrier is an insurer of the 
goods. All the presumptions are against it until it has 

shown that by some act of the owner, or some un- 

avoiable accident, it was prevented from performing 
its contract. Nor do we think it appears that the loss 
of the goods resulted from the act of God. The jury 

found that the origin of the fire was not shown by the 
evidence. It was incumbent upon the appellant to 
show by the evidence that the loss was caused by light- 
ning, if such was its theory. This it failed to do, and 
it has therefore nut brought itself within any of the 
exceptions to its general liability as a carrier. We 
need not therefore enter upon any extended discussion 

of the doctrine of approximate cause, which the appel- 
lant seeks to invoke. If it were conceded however 
that both the negligence of the appellant in forward- 
ing and delivering the trunk and some other (inno- 
cent) cause contributed equally to the loss, it still does 
not follow that the appellant is exempt; for it is set- 
tled that where two causes combine to produce a loss, 

both being proximate—the one the result of negli- 
gence; the other, an occurrence as to which neither 

party is at fault—the negligent party is liable, pro- 
vided the loss would not have been sustained but for 
such negligence. Grimes v. Railway Co., 3 Ind. App. 

53. Ind. App. ct., March 3, 1893. Toledo, St. L. & K., 
Cc. R. Co. v. Tapp. Opinion by Reinhard, C. J. 








CONSTITUTIONAL LAW—IMPRISONMENT FOR DEBT— 
BASTARDY.—In South Carolina, a charge of bastardy 
is a criminal proceeding to punish the person charged 
for a violation of law, and the penalty, which one con- 
victed of that offense incurs, is not » ‘‘debt,’’ within 
Const., art. 1, § 20, providing that ‘‘ no person shall be 
imprisoned for debt, except in cases of fraud.’’ While 
it is true that the counsel for the appellant Brewer has 
cited cases from other States which seem to support 
the view that bastardy proceedings are civil, rather 
than criminal, in their nature, yet we think that the 
question must be determined by the provisions of the 
Constitution and statutes of this State. So considered, 
it is clear to our minds that such proceedings are of a 
criminal, and not of a civil, nature. Accordingly, the 
unbroken practice has always been to treat a charge 
of bastardy as acriminal offense, for which the accased 
is indicted and tried in the Court of Sessions, just as 
in the case of other misdemeanors. Hence whatever 
may be the view taken in other States, where they 
may have different statutes and different rules of prac- 
tice, we cannot doubt that in this State a charge of 
bastardy must be, as it has always been, regarded asa 
criminal proceeding, instituted, not for the purpose of 
recovering or enforcing the payment of a debt, but for 
the purpose of subjecting the party charged to the 
penalty imposed by statute fora violation of the law. 
So regarding a proceeding in a case of bastardy, we 
think it clear that the penalty which one convicted of 
that offense incurs cannot be regarded as a ‘‘debt,”’ in 
the sense of that term as used in section 20, article 1 
of the Constitution. See the authorities collected in 
5 Am. & Eng. Enc. Law, 148 ef seq., as well as in volume 
10 of the same valuable work, at page 212 et seq. In 
State v. Mace, 5 Md. 337, where it was held that a fine 
imposed for the violation of a statute isnot a *‘ debt,” 
within the constitutional provision forbidding im- 
prisonment for debt, the court said, substantially, that 
the Constitution ought to receive a common-sense in- 
terpretation—that is to say, the sense in which it was 
understood by those who adopted it; and, if it be so 
construed, the term “debt” is to be understood as an 
obligation arising otherwise than from the sentence of 
a court for the breach of the public peace, or commis- 
sion of other crime. The people who adopted it evi- 
dently so understood it. ‘ They regarded it, as it was 
intended, a protection to the unfortunate, and not an 
immunity to the criminal.” (Italics ours.) This, we 
think, is the true view of the matter. And so it was 
held in the case of In re Wheeler, 34 Kans. 96, that the 
charge against the father of a bastard child, for its 
maintenance, is not a debt, within the terms of the 
constitutional provision forbidding imprisonment for 
debt except in cases of fraud. To same effect, see 
Musser v. Stewart, 21 Ohio St. 353, and Ex parte Cot- 
trell, 13 Neb. 193. See also Ex parte Robertson, 27 
Tex. App. 628. S. Car. Sup. Ct., Feb. 13, 1893. State 
v. Brewer. Opinion by McIver, C. J. 


CONTRACT—ARCHITECT’S CERTIFICATE.— A building 
contract provided that the owner should pay the con- 
tractor ‘“‘upon the presentation of certificates,”’ signed 
by the architect, and that the decision of the architect 
as to the value of extra or deducted work should be 
final. The contractor obtained from the architect a 
certificate showing the respective values of extra and 
deducted work, and stating the balance due from the 
owner, which certificate the contractor gave back to 
the architect, who afterward refused to give him any 
further certificate. Held, that the contractor was en- 
titled to recover said balance from the owner, although 
he had not presented him with the certificate. Where, 
by the terms of a contract under which materials are 
furnished and labor is performed in the erection of a 
building, it is provided that payment shall only be 
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made upon the certificate of an architect, the law is 
well settled that the obtaining of such certificate is a 
condition precedent to the payment of the money, and 
an action cannot, as a general rule, be maintained to 
recover the money until the certificate has been ob- 
tained from the architect. Packard v. Van Schoick, 
58 Ill. 80; Coey v. Lehman, 79 id. 176; Barney v. Giles, 
120 id. 154. If however the materials have been fur- 
nished and the work completed according to the con- 
tract, and a certificate bas been demanded from the 
architect and fraudulently withheld by him, the con- 
tractor will be relieved from the necessity of procuring 
the architect’s certificate. Michaelis v. Wolf, 136 Ill. 
68. When the architects had adjusted the accounts, 
determined the amount due, executed and delivered 
to plaintiffs a final certificate, the rights of the parties 
became fixed. The fact that the plaintiffs did not 
keep the final certificate, but handed it back to the 
architect, did not change the situation or rights of the 
parties. Nor did such act affect the validity of the 
certificate; its validity remained the same after it was 
returned as it did when in plaintiffs’ hands. It is how- 
ever claimed that the defendant could only be made 
liable to pay upon the presentation of the certificate to 
him by the plaintiffs, and as the plaintiffs failed to 
present the certificate, they could not recover. We 
do not-concur in that view. A recovery may be had 
on a promissory note payable on demand although no 
demand has been made. So also an action may be 
maintained on a certificate of deposit which provides 
that it is payable on return of the certificate properly 
indorsed, although no return of the certificate has 
been made. Hunt v. Divine, 37 Ill. 1357. We perceive 
no reason why a different rule should be applied toa 
certificate of this character. Suppose plaintiffs had 
lost their final certificate after it was issued, and it had 
been destroyed, so that it never could be presented to 
defendant, would they be precluded from a recovery ? 
A rule of that character would be unjust, and might 
in many cases result injuriously to parties. The pre- 
sentation of the certificate was not one of the substan- 
tial requirements of the contract. As has been sub- 
stantially said before, the decision of the architects, 
reduced to writing, and signed by them, was the sub- 
stantial act which determined the right of plaintiffs to 
the money, and determined the obligation of the de- 
fendant to pay. LL Sup. Ct., Jan. 19, 1895. Arnold v. 
Bournique. Opinion by Craig, J. 


CRIMINAL LAW—UTTERING FORGED INSTRUMENTS— 
VENUE.—The mailing of a forged instrument in one 
county, and the receipt thereof in another county, 
does not constitute an uttering in the first county, 
within Criminal Procedure Act, section 32, providing 
that when acrime has been ocmmitted partly in one 
county, and partly in another county, or the acts or 
effects constituting or requisite to the consummation 
of the offense occur in several counties, the jurisdic- 
tion is in either. The precise question presented here 
was thoroughly considered in New York in People v. 
Rathbun, 21 Wend. 508. Mr. Justice Cowen wrote an 
exhaustive opinion, both upon the reason of the propo- 
sition, and upon the authority of the decided cases. 
The case isastandard citation in the text-books. 3 
Greenl. Ev., $112; Whart. Crim. Law, § 1451; 2 Bish. 
Crim. Proc., § 428. In a later case in New York (Peo- 
ple v. Adams, 3 Denio, 209) the opinion of the court, 
after speaking of the principle decided in 21 Wend., 
and after citing other cases, went on to remark: ‘* And 
to the same effect are the views of the late Mr. Justice 
Cowen, as expressed in Rathbun’s Case. And the 
principle is too reasonable and just of itself, and too 
well sustained by adjudged cases, to admit, in my 
judgment, of any serious doubt.’ [t was held in the 
Rathbun Case that the venue was in the county where 





the letter containing the forged instrumeut was re- 
ceived, and not in the county where it was mailed. 
Upon that theory the venue in the case at bar should 
be in Silver Bow county, and not in Gallatin county. 
We are wholly satisfied with Justice Cowen’s views, 
and nothing new occurs to us which would add to the 
weight of his reasoning or conclusion. The venue was 
not therefore proved in Gallatin county; and the judg- 
ment must be reversed, unless our statute has worked 
achange in the principle announced in the Rathbun 
Case. The Rathbun Case discussed the doctrine of an 
offense being committed partly in one county and 
partly in another, and concluded that the offense was 
committed wholly in the county where the letter was 
received. Our statute provides as follows: *‘ When a 
crime has been committed partly in one county and 
partly in another, or the act or effects constituting or 
requisite to the consummation of ths offense occur in 
two or more counties, the jurisdiction is in either 
county, and the court in which the prosecution shall 
have been first commenced shall have precedence.” 
§ 32, Crim. Pr. Act. But in the case at bar the 
crime was not partly committed in Gallatin county. 
The uttering was the offense. There was no uttering 
until the receipt of the letterin Silver Bow county. 
The mailing, as above observed, was not the uttering. 
Had the letter been cut off in its passage from Gallatin 
to Silver Bow county, or had it been destroyed, or 
never received, there would have been no uttering at 
any place. Nor were the acts or effects constituting 
the offense committed in Gallatin county. That which 
constitutes the offense was the uttering. If nothing 
had occurred other than that which occurred in Gal- 
latin couuty—that is, if nothing had occurred further 
than the mailing of the letter in Gallatin county— 
there would have been no uttering, and no offense. 
Nor were the acts or effects requisite to the consum- 
mation of the offense committed in Gallatin county. 
It was not requisite to the consummation of the offense 
that the letter should be mailed in Gallatin county, or 
elsewhere. The forged instrument could have gone to 
the Singer Manufacturing Company by any vehicle 
other than the mail. The defendant could have handed 
it to the Singer Manufacturing Company in person. It 
may be said that, under the facts in this case, there 
would have been no uttering—that is to say, the in- 
strument would not have reached the Singer Manu- 
facturing Company, and so be uttered or published— 
unless it had been put into the mail, and that there- 
fore such depositing in the mail was an act requisite 
to the consummation of the offense. But on the same 
line of suggestion it can be said that if a person, bav- 
ing determined to murder, starts from Gallatin 
county, and travels to Silver Bow county, and there 
accomplishes the crime of murder, if he had not started 
from Gallatin county he would not have committed 
the crime in Silver Bow county, and his so starting 
from Gallatin county was an act requisite to the con- 
summation of the offense. But it would not be con- 
tended that the venue for such crime of murder could 
be laid in Gallatin county. Again, a murderer might 
buy his pistol in Gallatin county, then go to Silver Bow 
county, and commit the offense. It then could be 
said, on the same line of suggestion, that if he had not 
bought the pistolin Gallatin county the offense would 
not have been committed, and that therefore the 
buying of the pistol was an act requisite to the con- 
summation of the offense. Tllustrations of this nature 
might be multiplied. Such acts as mailing the letter 
or buying the pistol, or a murderer travelling through 
Gallatin county to Silver Bow county, would be, in 
those particular cases, preliminary to the commission 
of the offense, and acts without which, in the particular 
case, the offense would not be committed, but they 
were not acts requisite to the consummation of the 
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offense. If such acts were construed to be those re- 
quisite to the consummation of the offense, there are 
but few crimes, the venue of which could not be con- 
strued to be in counties other than the actual county 
where the offense was committed. Mont. Sup. Ct., 
Feb. 27, 1893. State v. Hiudson. Opinion by De 


Witt, J. 


JUDGMENTS--EQUITABLE SET-OFF.— A receiver re- 
covered a judgment against a bank for twice the 
amount of interest paid to it on a note, and for the 
penalty provided for taking interest in excess of the 
rate prescribed by the statute of the United States. 
Subsequently the bank obtained two judgments in the 
same court in which the receiver brought his action, 
one for the balance due on the note against the com- 
pany and its sureties on the note, and one against the 
company for the amount due on discounted promis- 
sory notes indorsed by the company to the bank. In 
an action to enjoin the collection of a balance due on 
the judgment in favor of the receiver, and for other 
relief, held, that after the appointment of the receiver, 
and the rendition of judgment on the respective claims 
of the company and the bank, the judgments in favor 
of the bank were, upon principles of equity, a proper 
subject of set-off against the judgment in favor of the 
receiver. The provisions of the statute relating to set- 
off do not, in terms, apply to the set-off of one judg- 
ment against another; but doubtless those provisions 
will be applied whenever they are in their nature ap- 
plicable, upon careful consideration of all the cireum- 
stances of the transaction out of which the judgments 
arise. Diehl v. Friester, 37 Ohio St. 473. In Holmes 
v. Robinson, 4 Ohio, 90, the court say: “The practice 
of setting off one judgment against another, between 
the same parties, and due in the same rights, is ancient 
and well established.”” In Ramsey’s Appeal, 2 Watts, 
230, Gibson, C. J., observes: “ Judgments are set off 
against each other, not by force of the statute, but by 
the inherent power of the court immemorially exer- 
cised.”’ The practice of thus setting off one judgment 
against another is addressed to the discretion of the 
court; and being discretionary, the propriety of its ex- 
ercise cannot be questioned on appeal. Davidson v. 
Geoghagan, 3 Bibb, 233; Scott v. Rivers, 1 Stew. & P. 
24; Burns v. Thornburgh, 3 Watts, 78; Tolbert v. Har- 
rison, 1 Bailey, 599; Coxe v. Bank, 8 N. J. Law, 172; 
Simpson v. Lamb, 40 Eug. Law & Eq. 59; Chipman v. 
Fowle, 130 Mass. 352. The doctrine is distinctly stated 
in Chandler v. Drew, 6 N. H. 469, that when the 
mutual claims of parties have passed into judgments, 
it is the practice of courts to set off one judgment 
against another; that this practice does not rest upon 
any statute, but upon the general jurisdiction of courts 
over the suitors in them; and that it is an equitable 
jurisdiction, frequently exercised. And as before sug- 
gested, demands which in their nature cannot be made 
the subject of set-off (such as demands arising upon 
personal torts) as soon as they are put into judgment, 
are placed upon the same legal footing as all other 
judgments, irrespective of the nature of the action in 
which they were recovered; or in other words, all the 
peculiar features which may have characterized a claim 
are at once lost sight of and merged when judgment is 
perfected on it, and the demand takes rank equally 
among all other judgments. Temple v. Scott, 3 Minn. 
419 (Gil. 306); Simson v. Hart, 14 Johns. 63. Such 
equitable considerations as are usually deemed suf- 
ficient by courts for setting off judgments against each 
other exist, we think, in the present case. The judg- 
ments of the parties are subsisting and unsatisfied 
claims; they were rendered in the same court; the in- 
terests of virtually the same parties are involved; and 
the shoe company is conceded to be insolvent. In 
Diehl v. Friester, supra, it is said in the opinion of the 


court: ‘‘Even the fact that the judgments are in dif- . 


ferent courts—one for a tort and the otber on con- 
tract—and some of the parties in one case were not 
parties in the other, does not necessarily afford an in- 
superable objection to such set-off.’ The insolvency 
of the party against whom the set-off is claimed is rec- 
ognized in numerous authorities as a sufficient ground 
for the exercise of the jurisdiction of a court of equity 
in allowing a set-off in cases not provided for by the 
statute, and that, too, although the demands on both 
sides are not liquidated by judgment or decree, so 
as to authorize a set-off upon a summary application 
by motion. In Lindsay v. Jackson, 2 Paige, 581, in 
which there is a review of authorities, the complain- 
ants, in May, 1831, gave to the defendants two nego- 
tiable promissory notes, forthe sum of about $1,500 
each, payable in six months, without interest. About 
the same time the defendants became indebted to the 
complainants, on an acceptance for 34,000, payable on 
the 15th of June. A few days before this acceptance 
became due the defendants became insolvent, and 
stopped payment. In July, 1831, the complainants 
filed their bill in the cause to restrain the defendants 
from negotiating or transferring the notes, and pray- 
ing that the amount to become due thereon might be 
set off or applied in part satisfaction of the $4,000 due 
outheacceptance. Aninjunction having been granted 
according to the prayer of the bill, the vice-chancellor 
denied a motion for a dissolution of the same, and 
Chancellor Walworth affirmed the decision of the vice- 
chancellor. See also Gay v. Gay, 10 Paige, 369, refer- 
ring to Lindsay v. Jackson. In Pond vy. Smith, 4 
Conn. 302, the Supreme Court held that the insolvency 
of one of the parties was a sufficient ground for the in- 
terference of a Court of Chancery to offset mere legal 
demands against each other, although they were so 
situated as to be incapable of being set off at law; and 
that the complainant ought not to be left to pursue his 
legal remedy against the defendants, when, from their 
insolvency, no satisfaction of his demand could be 
thus obtained. In Collins v. Farquar, 4 Litt. 153, the 
Court of Appeals of Kentucky recognized the principle 
that the insolvency of the defendant will, in equity, 
give the court jurisdiction to decree a set-off of a de- 
mand against him, which might be recovered in an ac- 
tion at law, if he was solvent. In White v. Wiggins, 
32 Ala. 424, it was held that one legal demand may be 
set off against another in equity, when the defendant is 
insolvent. In Field v. Oliver, 43 Mo. 200, it was said 
by the court that where the demand sought to be set off 
is certain and definite, and the insolvency of the ad- 
verse party is admitted, the chancellor has jurisdiction 
to retain the matter, and give full and final redress by 
decreeing a set-off or any other relief consistent and 
proper in the case; that the rule is founded in reason 
and justice, and will be enforced when a proper case 
is made out justifying its application. The same doc- 
trine is declared in many other cases, but it is unneces- 
sary to cite or collate them. Ohio Sup. Ct., Jan. 31, 
1893. Barbour v. National Exch. Bank of Tiffin. Opin- 
ion by Dickman, J. 


LANDLORD AND TENANT — EVICTION — FAILURE TO 
REPAIR—ACTS OF ADJOINING OWNER.— In an action by 
tenants against their landlord for wrongful eviction it 
appeared that the lease recited that plaintiffs ‘‘ had re- 
ceived the premises in good order and condition,”’ and 





contained a covenant that they would keep the premi 
ses in good repair during the lease at their own ex- 
pense; that within about four months after the com- 
mencement of the term, which was for two years, 
plaintiffs began looking for another building because 
of alleged failure of defendant to make repairs de- 
manded by them, and that about a month later they 
removed from the premises because of the temporary 
removal of a wall, caused by the excavation of an ad- 
joining lot, by the owner thereof, and a storm which 
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caused a portion of the wall to fall. Held, that plain- 
tiffs were not entitled to recover. To render the land- 
lord liable the acts must either have been perpetrated 
by him, or be acts for which he was personally respon- 
sible, oracts against which he had expressly covenanted. 
He was not responsible for the acts of an adjoining lot. 
owner on his own premises. They were entirely be- 
yond his control, and acts against which he had not 
covenanted, and if the acts of the adjoining owner re- 
sulted in the destruction of the building, compelling 
removal, it is very doubtful if any action could be 
maintained upon any covenant in the lease, except 
that of peaceable possession for the time the property 
was leased. The eviction, if there was one, to render 
the defendant liable, must have been caused by him- 
Under a lease containing identical covenants, in Kramer 
v. Cook, 7 Gray, 550, the defendants (lessees) attempted 
to prove that the premises had become unsafe and un- 
tenantable by reason of the undermining and settling 
of the partition wall by the owner of the adjoining lot, 
and the court held the evidence properly excluded. Itis 
said: ‘The landlord is not ordinarily bound to keep 
the premises in repair; nor is there any thing in the 
lease to create such duty.” Then, after citing cove- 
nants identical with those contained in this lease, pro- 
ceeds: ‘ The falling of the wall by reason of not being 
properly shored up would not seem to be an unavoida- 
ble casualty. The duty of repair would be on the 
lessee and not the lessor.” Also, under the covenants, 
it was held not only that the landlord was not charge- 
able, but that “ under the provisions of the lease, there 
would be no abatement or suspension of rent because 
of such injury to the premises.’’ See also to same 
point: Fowler v. Bott, 6 Mass. 63; Phillips v. Stevens, 
16 id. 258; Jaques v. Gould, 4 Cush. 384; Bigelow v. 
Collamore, 5 id. 226. ‘*‘ Under an express covenant to 
keep and leave the premises in repair, the lessee is 


bound to make good any injury from any cause not | 
| cation liable, has been the subject of much controverss. 


resulting from the act or neglect of the landlord.’ J 
Wood Landl. & Ten. (2d ed.) 795: Phillips v. Stevens, 
supra; Allen v. Howe, 105 Mass. 241; Hallett v. Wylie, 
3 Johns. 44; Weigall v. Waters, 6 T. R. 250; Green v. 
Hales, 2 Q. B. 225. In order to work a legal eviction 
“the act complained of must proceed from the land- 
lord himself, or some person acting under his au- 
thority, or by or through him.’? Wood Landl. & Ten. 
(2d ed.) 1098; DeWitt v. Pierson, 112 Mass. 8; Gilhooley 
v. Washington, 4 N. Y. 217. ‘*The mere fact that the 
premises became uninhabitable through the act of a 
third person, to which the landlord has not contribu- 
ted, does not amount to an eviction.”’ ‘The removal 
of a party wall by an adjoining owner, whereby the 
building is made untenantable, does not operate as an 
eviction which discharges the tenant from the payment 
of rent.””, Barns v. Wilson (Penn. Sup.), 9 Atl Rep. 
437; Carson v. Codley, 26 Penn. St. 117; Hazlett v. 
Powell, 30 id. 293. Nor does it violate the covenant for 
quietenjoyment. Frost v. Earnest, 4 Whart. 86; Dob- 
bins v. Brown, 12 Penn. St. 75; Moore v. Weber, 71 id. 
429; Ramsay v. Wilkie (Com. Pl. N. Y.), 138 N. Y. 
Supp. 554. In Morris v. Tillson, 81 Ill. 607, it is said: 
“The intention is material. Acts of a landlord in in- 
terference with the tsuant’s possession, to constitute 
an eviction, must clearly indicate an intention on the 
part of the landlord that the tenant shall no longer 
continue to hold the premises.” See also Upton v. 
Townsend, 17 C. B. 30. Under the authorities cited to 
which, if necessary, a large number might be added, it 
is clear from all the evidence in the case that there 
was no eviction. The injuries sustained were those 
which lessees were bound to repair under the cove- 
nants. It is shown that the landlord voluntarily as- 
sumed the repairs for the benefit of his tenants. So 
far from his conduct evincing a desire to evict, it con- 
clusively shows his desire and efforts to retain them, 





and as above shown, the tenants, long prior to the al- 
leged eviction, were seeking other quarters, and an op- 
portunity to abandon the premises. It at once be- 
comes apparent that they gladly availed themselves of 
the first circumstances that offered any supposed justi- 
fication. In 2 Wood. Landl. & Ten. (2d ed.) 1107, it is 
said: ‘The tenant must not only abandon the premi- 
ses, but it must also appear that he abandoned them 
on account of the acts of the landlord, which are 
claimed to operate as an eviction; and if his abandon- 
meut was due to other causes, in part even, he cannot 
set up such acts to an action for the rent.” See Ed- 
wards v. Candy, 14 Hun, 596; Edgerton v. Page, 20 N. 
Y. 281; Myers v. Burns, 35 id. 269. Colo. Ct. App., 
Feb, 13, 1893. Eisenhart v.Ordean. Opinion by Reed, J. 


LIBEL — BLACKLISTING EMPLOYEE — PRIVILEGED 
COMMUNICATIONS — MALICE.—-\1) A publication by a 
railroad company of a list of employees discharged for 
cause, which is issued to prevent unsuitable men being 
re-employed on other parts of the road, is a privileged 
communication; and though a person is named therein 
as discharged for incompetency, whereas in fact he 
voluntarily left the company’semployment, he cannot 
recover damages unless express malice be shown. 
Behee v. Railway Co., 71 Tex. 424; Railway Co. v. 
Richmond, 73 id. 568; Bradstreet Co. v. Gill, 72 id. 121. 
That corporations can be made liable in damages for 
the publication of a libel is now well settled (see au- 
thorities cited above; also, Railway Co. v. Quigley, 21 
How. 222; Fogg v. Railroad Corp., 148 Mass. 513; 
Townsh. Sland. & L., 470-475); and that they can also 
entertain the express malice necessary to render them 
liable for such publication seems also to be settled. 
Townsh. Sland. & L. 475, cited above, with authorities 
referred to in note, some of which are not accessible to 
us. As to what is meant by the express malice neces- 
sary to render the publisher of a privileged communi- 


Mr. Townshend, at page 68 of his work, in defining the 
terms ‘‘express’’ and *‘implied ” malice, says: ‘* Prob- 
ably the phrase ‘implied malice’ is identical with the 
phrase ‘ malice in law,’ and the phrase ‘express malice’ 
with thg phrase *malice in fact.’”” And again, on 
page 300, the same author says: ‘‘ Few rules of law are 
of greater practical importance than that which re- 
quires proof of express malice where the words were 
spoken under circumstances which make the com- 
munication privileged. The malice required to deprive 
communications of this sort of protection arising out 
of the making of the publication must be such as to 
induce the court or any reasonable person to draw the 
inference that the occasion has been taken advantage 
of to give currency to an unfounded charge.” It is 
well settled that this express malice, or malice in fact, 
can be proven by circumstances, and one of the most 
frequent methods of proving it is to show the falsity 
of the publication, and a repetition thereof after notice. 
Behee v. Railway Co., supra; Hays v. Railway Co., 46 
Tex. 272; 1 Whart. Ev. 31. (2) Where plaintiff, a 
brakeman, thus wrongfully included in the list, went 
to the company’s trainmaster, who had hired him, 
and called his attention to the injustice done him by 
the publication, and the trainmaster, after investiga- 
tion, gave him a written statement that he had not 
been discharged for incompetency, but had left the 
service of his own volition, and after this the company 
reissued the publication, in which his name appeared 
as before, a verdict finding malice, and awarding dam- 
ages, will not be disturbed. Tex. Ct. Civ. App., Jan. 
10, 1893. Missouri Pac. Ry. Co. v. Behee. Opinion by 
Head, J. 


NEGOTIABLE INSTRUMENTS—PRESUMPTION OF CON- 
SIDERATION.—The relation subsisting between igno 
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rant persons, scarcely able to read or write, but pos- 
sessed of ordinary judgment, and one who is an edu- 
cated business man, and who professes friendship 
merely, is not of such a confidential character as to 
place on the latter the burden of showing that notes 
given by the former were supported by a considera- 
tion, but such notes themselves import a consideration, 
like notes generally. These agreements are no more 
than the law always implies in dealings between the 
ordinary debtor and creditor. It is not shown or 
claimed that the intestate ever was the trustee of the 
defendants in regard to any of their transactions. So 
far as is found, the parties sustained to each other the 
ordinary relation existing between an educated, hon- 
est, business man and an ordinarily bright and capa- 
ble man, possessed of memory and judgment, but un- 
educated in knowledge of books, and of the art of 
reading and writing, except to a limited extent. The 
facts reported fail to bring the case within the prin- 
ciples governing the decisions cited for the defendants. 
The master therefore properly considered the promis- 
sory notes given by the defendant as importing fall 
consideration for the amount specified therein. The 
weight to be given to the notes themselves, and 
whether the other evidence and circumstances sus- 
tained or overbore the evidence furnished by the notes, 
were addressed to the master; and unless he has re- 
ceived and considered improper testimony, the facts 
found by him cannot be revised by this court. Vt. 
Sup. Ct., Gen. Term, Dec. 1, 1892. Willard v. Pinard. 
Opinion by Ross, C. J. 


—_———_.¢—____ 


EXAMINATION IN CHIEF—NEW STYLE. 


(Mr. Lockwood, Q. C., in addressing the Birming- 
ham Law Students Society the other day, said that in 
the examination in chief of a witness, what counsel 
had to do was this—they had got to induce him to tell 
his story in the most dramatic fashion * * * to tell 
a story as though he were telling it for the first time 

* * * if it be an injury to bave him brimming full 
of it. * * * It should appear to be a kind of spon- 
taneous conversation between the counsel on the one 
hand and the witness on the other, the witness telling 
artlessly his simple tale, the counsel almost appalled to 
hear of the positive iniquity under which his client 
was suffering.’”’ (‘‘Standard.”’?) Let us suppose this 
advice thorougly acted on in the examination of the 
plaintiff in a breach of promise case. ] 

Counsel for the Plaintiff (cheerfully)\—Good morn- 
ing, Miss Jones, [ hope you are quite well. 

Plaintiff—I am not at all well. I have been very 
much injured. 

Counsel (appearing surprised)—Dear me! I'm very 
sorry to hear it. What is the matter? A cab acci- 
dent? or has something you ate at breakfast disagreed 
with you? 

Plaintiff—Oh, it’s nothing of that kind. My feelings 
have been injured—by that villain (pointing to defend- 
ant). Ugh! you wretch! you (picks up the Testament 
ina threatening way, but it is taken from her by the 
usher.) 

Counsel (appearing shocked) — Good gracious! Is 
there a villain in court? How has he injured you, my 
dear Miss Jones? Pray tell us the whole story, and 


as dramatically as you can. 

Plaintiff—He knows; he promised to marry me, and 
he used to give me flowers and poetry books—though I 
can’t say | ever read any of the poetry—and chocolates 
and kisses, and so [ said I'd have him—as there didn’t 
seem to be anybody}better going to offer himself (looks 
significantly at counsel, who however pretends not to 








see); and now he's gone and got engaged to that hor. 
rid Jane Brown, with no more sense than a lump of 
putty, which she looks like, and hasn’t any better 
figure than a lamp-post, and never does her hair up 
tidy, and dresses like a perfect fright in last year’s 
fashions, and what he or anybody else can see in her / 
can’t tell—she never has two words to say for herself, 
and just grins like a tom cat at anybody who speaks to 
her; and I do believe she has false teeth, for I know 
her brother’s young lady told my sister Alice that 
she’d fallen down on the ice when she was skating— 
though she can’t skate and never could, and why a 
girl with ankles like she has and feet that size (puts her 
hands up about a vard and a half apart)—for she wears 
large seven’s, I do believe— 

At this point the judge mildly suggests that though 
he doesn’t wish to interrupt such an interesting narra- 
tive, he hardly sees the relevancy of this part of the 
evidence. 

Counsel—If your lordship pleases; but as the witness 
gives her testimony in so dramatic a fashion I didn’t 
like to stop her. (To plaintiff): Now, Miss Jones, just 
try to forget for a moment the sins of Miss Brown, 
and tell us more about those of the defendant. When 
did he promise to marry you? 

Plaintiff—He didn’t say when he’d marry me, and 
it’s my belief he never meant to marry me at all, for 
he seem’'d so staggered when I asked him— 

Counsel for the Defendant—What! did 
him? 

Plaintiff—Yes, of course I did. It was in the spring 
of 1892, and wasn’t that leap year? Why, I don’t be- 
lieve he’d ever have proposed at all if I’d left it to 
him— 

Plaintiff's Counsel (feeling that perhaps the jury may 
think the plaintiff is rather tooartless and brimming 
full of her injuries, interrupts her with)—Now, my 
dear Miss Jones (she looks at him so eagerly that he 
immediately repents of the adjective), please to calm 
yourself for a moment, and tell us what was the date 
on which he made the promise? You misunderstood 
my question just now 

Plaintiff—Then why don’t you say what you mean? 
It was on—let me see—oh, I know, it was on the Ist of 
April. 

Counsel—And what did you do when you—I mean, 
when he made his propasal? 

Plaintiff—I just put my arm around his neck—like 
this (puts her arm round the neck of the fat old usher, 
who vainly tries to escape), and gave him a kiss—like 
this (kisses the usher very loudly). 

Counsel (sotto voce, well, this is dramatic enough for 
any thing)—Just so, and what happened after that? 

Plaintiff—Why, the very next morning, when we'd 
only been engaged a few hours, though of course I'd 
told everybody I knew, I got a letter from him saying 
that as we hardly seemed to be suited to one another, 
and considering how short a time we'd known each 
other—as if he’d never heard of love at first sight—and 
the difference in our ages—though who told him my 
age I’m sure I don’t know, if I could find out I’d teach 
’em to mind their own business (flourishing her um- 
brella)—bhe should like our engagement to come to an 
end. And as soonas I read that I went off to my 
solicitor and told him to bring this action and claim 
£10,000 damages—and if you, gentlemen of the jury, 
don’t give me those damages, why, you aren’t fit to be 
called men, let alone gentlemen. 

Counsel sits down, appalled indeed, but feeling that 
perhaps this kind of thing is more exciting than satis- 
factory, and that he has hardly done his case or his 
reputation much good by the dramatic style of exam- 
ining a witness. The spectators however strongly pre- 
fer the new style.—London Law Journal. 
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CURRENT TOPICS. 








HE advocates of capital punishment find great 
comfort in the case of Latimer, the Michigan 
murderer, They seem so glad that he has mur- 
dered his keeper in addition to his mother that it 
would not surprise us to learn that they are petition- 
ing for a full pardon for him in consideration of the 
argument he has furnished them, We have already 
explained that the murder of the keeper was in our 
opinion his own fault. He invited murder by eat- 
ing and drinking with his prisoner. He fell a vic- 
tim to an extraordinary looseness of custody. If 
Latimer had been strictly confined, as his first crime 
deserved and demanded, he could not have com- 
mitted the second. It does not seem to be any 
more deserving of capital punishment however than 
if he had killed two persons instead of one at the 
outset. We trust this re-explanation will satisfy 
the Chicago Legal Adviser. Let us further explain 
to that inquiring sheet, that we have no “great 
tenderness” for murderers. We would have them 
punished —certainly, promptly, inexorably —and 
that is why we do not believe in the policy of capital 
punishment. And now let us ask the Adviser if 
hanging keeps down murder in Illinois, any more 
than —nay, so much as — not hanging does in 
Michigan? Human life, as we understand it, is not 
so safe in Chicago as in Detroit. One further point: 
the Adviser, to show the impolicy of the Michigan 
law, says Harris might have carried his wife to 
Michigan and poisoned her there, and got off with 
imprisonment for life. But he did not! That is 
the very pregnant answer to that suggestion. It 
shows how little fear of the gallows there is, when 
a would-be murderer does not even take the pains 
to inquire whether there is not some State where 
he can do the deed without any possible danger to 
his own life! So contemptible is the gallows! The 
murderer will not even be at the expense of car 
fare and the trouble of changing his residence for 
such a trifling consideration. For example, a gen- 
tleman contemplating murder does not take the 
trouble to step across the boundary of the State and 
county where he lives, taking his victim with him 
into a State and county where there is no hanging 
for murder. How easy it would be for one living 
in Chicago, to buy railway tickets for two to a town 
just across the Michigan boundary, with a return 
ticket for one at excursion rates! But ‘‘ murder as 
a fine art” does not seem to have embraced this 
vulgar economic consideration as yet! We thank 
the Adviser for ‘‘teaching us that word.” All this 
in good nature, although that journal speaks of us 
as an ‘falbanian.” What would it say if we should 
write it down as of ‘‘chicago?” 


Voi. 47 — No. 18. 








The American Law Review thinks that we may 
not argue much in favor of the Albany Law School 
because Mr. Justice Brewer was graduated there, 
inasmuch as he is not so great a lawyer as Mr. Jus- 
tice Miller, who never attended alaw school. If 
this proves any thing it proves that law schools are 
worse than useless! It certainly does not prove the 
alleged superiority of the two or three-year schools 
over the one-year schools. 


In the current number of the New Jersey Law 
Journal may be found an exhaustive and practical 
article on the liability of owner of barbed wire fence 
for injury to animals, by Robert Rives La Monte. 
In 18 Lawyers’ Reports Annotated, 604, isa re- 
markably good note on the effect on the validity of 
a mortgage of merchandise of a provision or agree- 
ment giving the mortgagor possession and power of 
sale. Also one on the extent of the authority con- 
ferred on travelling salesmen (p. 663), Also one on 
ownership of bed of lakes and ponds (p. 695). 


It has been thought in some quarters that a recent 
remark in this journal that ‘‘it has been found ex- 
pedient to abolish private insane asylums on ac- 
count of their abuses” indicated that the writer did 
not know that there are private insane asylums in 
this State. The writer was not ignorant of that fact. 
We are under the impression that we wrote, or 
meant to write, ‘‘thought” instead of ‘ found.” 
We had not this State particularly in mind, but de- 
signed to speak of the better opinion on the subject 
everywhere. We entirely agree with the opinion 
of a committee appointed by the mayor of New 
York, quoted in the Geneva Democrat, that they are 
‘*a reproach to civilization.” No asylum for the 
insane should be tolerated unless it is an institu- 
tion of the State under the charge of persons ap- 
pointed by the State, and subject to its visitation 
and control. The Democrat informs us that ‘one 
result of the Geneva Fraternity Rules for care of in- 
sane members has been to cause the New York City 
Asylum to unlock and continue unlocked a large 
number of its cells or dungeons, as has been done 
for many years at the great Pennsylvania Asylum 
at Norristown. Since these two large asylums have 
abolished locked cells, every other asylum must in 
time adopt the humane form, as has been done in 
European countries.” It is our pretty strong im- 
pression that the convict in a State prison is much 
safer in respect to his rights of person and of prop- 
erty than the inmates of some insane asylums, At 
the same time we do not agree with Dr. Hammond 
that ‘‘the only persons for whom asylums are re- 
quired are those so deplorably situated as to have 
neither money nor friends.” This notion we re- 
gard as aserious mistake. Many crimes are com- 
mitted by insane persons whose relatives have been 
too careless or lenient to take measures for their 
confinement in an asylum. Many persons noto- 
riously insane, and more or less dangerous, walk 
the streets unchecked, sometimes to the terror of 
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women, Such carelessness is unpardonable, and 
it would be well if the relatives of such persons 
were held pecuniarily responsible for the injuries 
which they may do to property or person, just 
as in the case of one who harbors a dangerous 
dog. It seems that the order of Odd Fellows have 
been agitating the propriety of adopting measures 
for protecting their members from illegal confine- 
ment in insane asylums, and it is proper that they 
should do so as an act of humanity and charity. 


Mr. George A. Benham, our sometime correspond- 
ent, has a communication in the Boston Globe, in- 
quiring why Lizzie Borden is kept in confinement 
awaiting the attorney-general’s recovery of his 
health. Weecho, why? In this State, the people 
do not depend on the attorney-general to try murder 
cases, but there is an efficient district attorney in 
every county. Itis to be feared that grave injustice 
is done this woman. According to Mr. Benham, one 
of the jurors on the preliminary hearing — which 
was a most exhaustive trial — ‘‘ voted first for ac- 
quittal, and finally changed his vote to one for con- 
viction!” One thing is perfectly certain: that even 
if guilty she is entitled to a speedy trial. Another 
thing is certain to many minds — to our own among 
the number — that the evidence adduced does not 
justify her detention for an hour. 


In another column we give the new Maine Prac- 
tice Act. Galileo is said to have said (but probably 
he did not say) on his trial for heresy in advocating 
the fact of the earth’s motion, and after he had re- 
canted the heresy, ‘‘It does move, though!” But 
Maine certainly does move. 


It would seem that the English courts are no re- 
specters of persons. The president of the Probate 
and Divorce Court recently sent the Dowager 
Duchess of Sunderland to prison for six weeks and 
condemned her to pay a fine of £250, for contempt 
of court in destroying a document which she had 
borrowed from the files of the court for the purpose 
of inspection. It is noteworthy however that the 
duchess is not of blue blood; she is nothing but a 
plebeian, the widow of a lieutenant in the navy, 
whom the duke somehow was led to marry after 
the nautical husband had killed himself in the 
duke’s park. Perhaps this made no difference in 
the mind of the court, but it makes a difference in 
London society’s estimation, and the shop-keepers 
fall duly into line. 


The escape of two murderers condemned to death 
and in confinement at the Sing Sing prison is an un- 
precedented incident in the criminal annals of this 
country, and calls for the severest scrutiny on the 
part of the public authorities. It is difficult to see 
how the escape could have been effected without 
the connivance of the prison guards or the most 
culpable negligence on their part. Probably we 


shall now hear the advocates of capital punishment 
demanding the instant execution of persons con- 
demned to death, so that they can have no oppor- 
tunity for escape! That contention would be just as 
logical as their contention in the Latimer case in 
Michigan. If prison officers fail to do their duty, 
either from motives of humanity or of personal in- 
terest, it will be impossible to execute the law, 
whatever the law may be. Some how Sing Sing 
has always had an unsavory reputation in respect 
to escapes. Its situation on the river facilitates es- 
cape. Very few escapes, we believe, have been 
effected from Clinton prison, up in the northern 
hills. Would it not be a good plan to move the 
Sing Sing prison further into the interior? Or per- 
haps it might avail to move the present offcers. 


——_¢—__——_— 


NOTES OF CASES. 


AX interesting decision to New York lawyers in 

People v. Peck, to appear in Hun’s Reports. 
The head-note is as follows: “On demurrer to an 
indictment charging the willful and unlawful re- 
moval and destruction of answers in writing, of 
persons connected with industrial establishments, 
to circulars of inquiry issued by the commissioner 
of statistics of labor of this State, constituting sta- 
tistics required to be collected by him, under the 
statutes prescribing his duties (chapter 356 of Laws 
of 1883, amended by chapter 205 of Laws of 1886), 
and received by him and deposited in the bureau 
of labor statistics: Held, that such statistics were 
public papers and documents deposited in a public 
office, and with a public officer by authority of law, 
and hence that the facts stated in the indictment 
constituted a crime under section 94 of the Penal 
Code (Putnam, J., dissenting.)” The section in 
question provides for the punishment of ‘‘a person 
who willfully and unlawfully removes, mutilates, 
destroys, conceals, or obliterates a record, map, 
book, paper, document or other thing filed or de- 
posited in a public office or with any public officer 
by authority of law.”” Herrick, J., observed, among 
other things: ‘‘The papers set forth in the indict- 
ment were circulars containing questions asking for 
information such as the bureau of labor statistics 
was authorized to collect, and the answers thereto 
of the persons to whom such circulars were ad- 
dressed. Chapter 205 of the Laws of 1886, authorizes 
the commissioner to issue circulars and to compel 
answers thereto. The papers in question then were 
received by the commissioner by authority of law. 
In construing a penal statute we should keep in 
view the evil sought to be corrected. These papers 
contained information from which the commissioner 
was to make his annual report to the Legislature, as 
provided by the law creating his office, the collec- 
tion of such information and presenting it to the 
public by such annual reports was the main purpose 
of the creation of the bureau of labor statistics. 
Suppose then that after great trouble and expense, 





this information has been collected by letters, cir- 
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culars and answers thereto and before he has had 
an opportunity to collate, digest and tabulate it for 
his report, some stranger to the office mutilates or 
destroys it, would not such an act come within the 
provisions of the statute — would it not be one of 
the acts sought to be reached by the section of the 
Code in question? We must not inadvertently be 
misled in our construction of the law by the fact 
that the acts charged as a violation of it were com- 
mitted by the officer with whom the papers were 
deposited; that makes no difference as to the law; 
it may make a difference as to the construction to 
be placed upon the act done and have great weight 
in determining whether such destruction was will- 
ful and unlawful, but that is something to be de- 
termined upon the trial from all the facts and cir- 
cumstances, and it is not necessary that those facts 
and circumstances should be set forth in the indict- 
ment; neither is it necessary to allege in the indict- 
ment whether the papers in question were destroyed 


digested, or any of the circumstances under which 
the papers were destroyed; such circumstances are 
matters of evidence not matters of fact necessary to 
be alleged in the indictment. The offense is a 
statutory one, and all that is necessary is to set forth 
the offense as the statute defines it. Phelps v. People, 
72 N. Y. 884; People v. Conroy, 97 id. 62; People 
v. Willett, 102 id. 251; People v. Weldon, 111 id. 
569. The circumstances of the crime, other than 
those set forth in the statute, need not be stated. 
People v. King, 110 N. Y. 418-422; People v. Giblin, 
115 id. 196. If we assume that under certain cir- 
cumstances it would not be unlawful for the com- 
missioner of statistics of labor to destroy the 
papers in question, a question not necessary to be 
passed upon now, and which, therefore, is neither 
affirmed or denied, still it is not necessary for the 
indictment to negative the existence of such cir- 
cumstances; they are matters of defense to be es- 
tablished by the defendants upon the trial. H/em- 
ming v. People, 27 N. Y. 329; People v. West, 106 
id. 293; People v. Weldon, 111 id. 569-574.” May- 
ham, P. J., wrote an opinion to the same effect. 
Putnam, J., in a dissenting opinion, said: ‘+The 
act leaves much to the discretion of the commis- 
sioner as to the method of obtaining the statistical 
information to be contained in his annual report. 
If he examines witnesses the law does not compel 
him to take and preserve minutes of such examina- 
tions. If he inspects factories and other establish- 
ments personally, or through agents, he is not ob- 
liged to make a report or memoranda of the result 
of such inspection. If he obtains information 
through personal interviews and inquiries, no pro- 
vision is made for making or filing any paper show- 
ing the result of such interviews. It is evident that 
under the statute, the commissioner, if he so elects 
(although perhaps difficult so to do), could obtain 
all the information used in his annual report by in- 
spection, personal interviews of himself and agents 
with the proprietors of manufacturing and other 
establishments, and by the examination of witnesses, 





| ing statistical information, 
before or after they had been used, tabulated or | 





so that no papers whatever would be received that. 
could be filed or preserved in his office. In this 
sase however the indictment alleges, and the de- 
murrer admits, that the defendant, in the discharge 
of his duty as commissioner, sent circulars to the 
owners, managers and lessees of mines, factories, 
manufacturing establishments and others requesting 
statistical information and received answers written 
upon said circulars, which circulars and answers he 
destroyed or concealed. Hence arises the question 
whether, under said act, the duty devolved upon 
the commissioner to file and preserve the corre- 
spondence with various parties throughout the State 
from whom he received information embodied in 
his annual report. I have reached the conclusion 
that it was not the intent of the Legislature in said 
act to cast on the ‘commissioner of statistics of 
labor’ the duty of filing and preserving correspond- 
ence entered into by him for the purpose of gather- 
If there had been such 
a purpose I think the Legislature would, in the act, 
have made special provisions for suitable rooms and 
clerks; also that information obtained by the ex- 
amination of witnesses should be reduced to writing, 
when obtained by inspection a report of the result 
should be made, when, from personal interviews of 
himself or agents, a memoranda of the result of 
such interviews should also be preserved; and that 
such reports, memoranda and evidence, as well as 
all correspondence, should be preserved and filed by 
the commissioner in his office. Unless some report 
or memoranda of information obtained by the ex- 
amination of witnesses, inspection and personal in- 
terviews is filed and preserved in the office of the 
commissioner, it is difficult to see of what use to 
the commissioner, his successor in office, or any one 
else, would be the preservation of that fragmentary 
part of the statistical information contained in the 
annual report derived from correspondence. I think 
therefore as the duty is not in terms imposed upon 
the commissioner to file and preserve his corre- 
spondence, it is also evident, from the language and 
provisions of the statute in question, that it was not 
within the legislative intent that such an obligation 
should devolve upon him. Where a public officer 
is required to preserve and file papers, the obligation 
to do so is generally plainly declared by the Legis- 
lature. But as was said In the Matter of John R. 
Corryell, 22 Cal. 179-185, where the defendant was 
indicted for altering a document belonging to a 
public office, I can find no law requiring the de- 
fendant to preserve the papers, for the alleged de- 
struction of which he was indicted. His circulars, 
and the answers thereto, having served their pur- 
pose, have become functus officio. Conceding that 
the circulars and answers thereto mentioned in the 
indictment are public papers, Peck is not criminally 
liable unless they were deposited with him by au- 
thority of law and he unlawfully destroyed them. 
Although a public officer of the State receives papers 
as such he is not bound to preserve them unless 
there is a duty on his part prescribed by law so to 
do. Every paper ina public office, though properly 











344 





THE ALBANY LAW JOURNAL. 





received therein, does not become a public record. 
It must be filed or deposited by authority of Jaw. 
See 20 Am. & Eng. Ency. 507; Smith v. Lawrence, 
12 Mich. 431; Milford v. Greenbush, 77 Me. 331, 
332; Carrington v. Potter, 37 Fed. Rep. 768; For v. 
Iyon, 27 Penn. 15; Bouchaud v. Dias, 3 Den, 238. 
* * * The indictment does not allege whether 
said circulars and answers were destroyed before or 
after the information contained therein had been used, 
tabulated and embodied in the annual report. * * * 
If the indictment had alleged that defendant, hav- 
ing sent out circulars and received answers thereto 
containing statistical information, which circulars 
and answers were deposited with him in his office, 
at the Capitol, willfully destroyed the same before 
the information so derived was used, tabulated or 
embodied in his annual report it would have pre- 
sented a different case from that before us. In that 
case it is possible that said papers might be deemed 
documents deposited with a public officer by au- 
thority of law. But it is very different after the 
commissioner has used the information contained in 
such papers. The circulars and answers then be- 
come functus officio — mere waste paper. A paper, 
in my judgment, sent to a public officer for a cer- 
tain purpose, until that purpose is accomplished may 
be deposited by authority of law, but when such 
paper has served its purpose it becomes of no value. 
In this case, although it should be deemed that the 
correspondence of the commissioner wntil utilized 
were papers deposited in his office by authority of 
law for a certain purpose, within the meaning of 
section 94 of the Penal Code, when the information 
contained therein was utilized and embodied in the 
annual report, in the absence of a statute requiring 
the commissioner to preserve the waste papers of 
his office, I think such correspondence ceased to be 
deposited with him by authority of law.” 


In Thornley v. Thornley, Chancery Division, 68 
L. T. Rep. (N. S.) 199, it was held that a tenancy 
by entireties is dissolved by divorce and becomes a 
joint tenancy. Romer, J., said: ‘‘Then as to the 
plaintiff's case depending upon the deeds which 
have been executed, I will first deal with the deeds 
which were executed before 1882, which purport to 
give an estate to the husband and wife in terms 
which would have made them joint tenants if they 
were not married. Now, in the eye of the law, they 
were during coverture one person, and they held 
this estate in entireties, the husband being entitled 
to receive the rents during coverture. But neither 
could deal with the estate apart from the other so 
as to affect the rights of the survivor. What hap- 
pened then on the divorce taking place between the 
two? They ceased to be husband and wife. They 
ceased to be one person, and, in my judgment, they 
held the estate as ordinary joint tenants, and the 
husband’s right to receive the rents which existed 
during coverture came to an end. From the time 
of the divorce the wife, being a feme sole, became 
entitled to an account as the joint tenant against 





” 


her late husband under the statute.” This is in ac- 
cord with the recent decision in Steltz v. Shreck, 128 
N. Y. 263, except that under our statutes the ten- 
ancy is in common instead of joint. Appeal of Lewis, 
Michigan, is the other way. 
eacitiienstiip ncaa 
CARRIERS—INSANE PASSENGER—INJURY 
TO FELLOW PASSENGER. 
UNITED STATES CIRCUIT COURT OF APPEALS, ZIGHTH 
CIRCUIT, JANUARY 27, 1893. 





MEYER V. St. Lovuts, 1. M. & S. Ry. Co.* 


On trial of an action against a railroad company and a sleep- 
ing-car company to recover-for the death of plaintiff's in- 
testate, there was proof that deceased, a passenger, while 
seated in a sleeping-car, was approached by an insane 
person, Who made a remark, overheard by the sleeping- 
car conductor, that “It’s a sad thing that they are trying 
to kill me, and Iam a defenseless man,” and that shortly 
afterward he shot deceased, thereby causing death; 
that such insane person was recognized by the conductor 
and porters of the sleeping-car as having been trans- 
ported over the line nineteen days before, at which time 
he was in chains, violent, in charge of police officers, la- 
boring under a delusion of pursuit by Jews, and expressed 
regret at having no gunto protect himself. At the time 
of the shooting he was unattended, and prior thereto had 
frequently stated to a number of persons that he was pur- 
sned by Jews who were trying to kill him, and that he was 
defenseless. The proof further showed that he hada 
dull, heavy and sullen look, which might indicate insan- 
ity,and had applied to the conductor of the train for 
protection. Held, that an instruction that the defendant 
railroad company had no right to refuse transportation 
“on suspicion that such person was dangerous to others 
from insanity, or any other cause, if such person, at the 
time of offering to become a passenger, was apparently 
harmless, and conducted himself in no way different from 
other passengers applying for passage,’’ was reversible 
error, as the jury might fairly infer therefrom that de- 
fendant was bound to receive an apparently harmless 
passenger, though it knew that he was insane in fact, or 
had grounds of suspicion that by reason thereof he might 
be dangerous. 


U. M. Rose, W. M. Becker and G. B. Rose (Beckner & 
Jouett on the brief), for plaintiff in error. 


George E. Dodge and S. Johnson, for St. Louis, I. M. 
& 8. Ry. Co., for defendant in error. 


Percy Roberts, for Pullman Palace Car Co., defend- 
ant in error. 


Argued before CALDWELL and SANBORN, Circuit 
Judges, and Surras, District Judge. 


SuHrkAS, District Judge. In considering the ques- 
tions arising on the errors assigned in this record, we 
deem it best not to take them up in the order followed 
in the assignment of errors and in the briefs of coun- 
sel, believing that a clearer understanding of the ques- 
tions involved can be had if we follow the sequence of 
the events that gave rise to this controversy. 

In the petition it is averred that the defendant com- 
panies had knowledge of the insane condition of John 
W. Graeter when he sought to become a passenger on 
the train leaving St. Louis on the evening of February 
16, 1891. Assuming that there was evidence to be sub- 
mitted to the jury tending to support this charge of 
knowledge on part of the defendants, the first ques- 
tion arising upon the facts was that touching the duty 
and rights of the railway company when Graeter 
sought to become a passenger upon the train. The claim 
on behalf of the plaintiff was, that as Graeter was then 


*S. C., 54 Fed. Rep. 116. 
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an insane person, the company had the right—and if 
the company was chargeable with kuowledge of his in- 
sane condition, it became its duty, for the protection 
of the other passengers—to refuse to accept him as a 
passenger. The defendant railway company denied 
knowledge of Graeter’s condition when he was admit- 
ted as a passenger upon the train. If upon the evidence 
the jury should find that at the time Graeter became a 
passenger the railway company was not chargeable 
with knowledge of his insane condition, then it would 
not be possible to hold that the company was derelict 
in its duty in merely permitting him to take passage 
on the train; and the jury would not in such gase be 
called upon to consider either the right or duty of the 
company to refuse to accept him as a passenger. If 
however the jury, under the evidence, should find that 
the railway company was chargeable with knowledge 
of Graeter’s insanity at the time he sought passage on 
the train, then the question of the right and duty of 
the company under such circumstances would prop- 
erly arise. Upon this aspect of the case the court 
charged the jury as follows: 

“(5) The jury are instructed that the defendant rail- 
way company was at the time of the occurrence in 
question a common carrier of passengers; that as such 
common carrier it was its duty to receive upon its 
trains all persons who apply for passage, and pay, or 
offer to pay, the usual and customary fare; and that 
such carrier would have no legal right to refuse such 
transportation to any one on mere suspicion that such 
person was dangerous to others, from insanity or any 
other cause, if such person, at the time of offering to 
become a passenger, was apparently harmless, and con- 
ducted himself in no way different from other persons 
applying for passage.”’ 

From the language used in this instruction the jury 
might fairly infer the law to be that a common carrier 
was bound to receive as a passenger a person who of- 
fered to pay the proper fare, if he at that time was ap- 
parently harmless, even though the carrier knew he 
was in fact insane, or had grounds for suspicion that 
such person, by reasonof his insanity, might be dan- 
gerous to others upon the carrier’s vehicle. Clearly 
this is not the law. Itis well settled that a common 
carrier is not obliged, asa matter of law, to receive as 
a passenger an insane or drunken person, or one whose 
physical or mental condition is such that his presence 
upon the vehicle of the carrier may cause injury or 
substantial discomfort to the other passengers. Wood 
Ry. Law, 1035; Putnam v. Railway Co., 55 N. Y. 108; 
Pearson v. Duane, 4 Wall. 605. In the latter case the 
Supreme Court states the rule to be that ‘common 
carriers of passengers, like the steamship Stevens, are 
obliged to carry all persons who apply for passage, if 
the accommodations are sufficient, unless there is a 
proper excuse for refusal. If there are reasonable ob- 
jections toa proposed passenger, the carrier is not re- 
quired to take him.”’ 

The law imposes upon a common carrier the duty of 
exercising a very high degree of care and foresight for 
the safe transportation of the passengers who intrust 
themselves to him for that purpose; and in the per- 
formance of this duty, which the carrier cannot evade 
or escape from, the carrier certainly has the right to 
exclude from his vehicle any one whose condition is 
such that a possibility of danger may be thrown upon 
the other passengers if he is admitted as a passenger. 
It would cast an unjust burden ou the carrier to hold, 
on the one hand, that he must exercise the highest de- 
gree of care and caution for the protection of his pas- 
sengers, and on the other hand, to hold that he has not 
the right to exclude from his vehicle one whose condi- 
tion is such that he may cause danger to the other pas- 
sengers, simply because at the moment he offers him- 
self as a passenger he is quiet, well-behaved or appa- 





rently harmless. ‘The fact is made clear beyond dis- 
pute that when Graeter took passage on the railway 
train, on the evening of February 16, 1891, he was then 
a dangerous lunatic, liable at any moment to be seized 
with a homicidal frenzy; and he was therefore a 
wholly unfit person to be at large, or to take passage 
on a railway train, unaccompanied with proper attend- 
ants to restrain him from injuring others. ‘The rail- 
way company, in view of the undisputed facts of the 
case, had unquestionably the legal right to refuse to 
accept Graeter as a passenger; and if it had knowl- 
edge of his actual condition, it was derelict in its duty, 
in consenting to accept him as a passenger without 
taking sufficient precautions to protect the other pas- 
sengers from his murderous attack. In its application 
to the facts of this case, the instruction we are consid- 
ering is faulty and misleading, in that it improperly 
limits the right of a common carrier to refuse to ac- 
cept an insane person as a passenger, and fails to state 
clearly what the duty of the carrier would be in case a 
person known to the company to be insane offers him- 
selfas a passenger, unaccompanied by friends or at- 
tendants. Having been accepted as a passenger, then 
the railway company, as soon as it became chargeable 
with knowledge of Graeter’s insane condition — 
whether that knowledge was acquired before or at the 
time he became a passenger, or from his acts subse- 
quent to the beginning of the journey — was charged 
with the duty of exercising proper care for the protec- 
tion of the other persons upon its train. 

In defining the measure of care required of the com- 
pany under these circumstances, the court ruled as 
follows: 

“The defendants in this case were bound to use the 
utmost care and diligence that prudent and careful 
meu, skilled in the discharge of the duties their em- 
ployees were engaged in, should have exercised to pro- 
tect the plaintiff's intestate from any and all assaults 
that might be made upon him by any one while he was 
a passenger upon the train, or on the cars of the de- 
fendants, or either of them; and if they, or either of 
them, failed to exercise such care, and by reason of 
such failure he was killed, then the jury should find 
for the plaintiff, in such sum as the testimony in the 
case warrants, not exceeding the amount sued for.”’ 

The degree of care demanded of acommon carrier or 
other person in the performance of a duty to another 
is defined by the law. What a party should do to ful- 
fill the degree of care the Jaw imposes upon him, under 
given circumstances, is ordinarily a question of fact 
for the determinatiou of the jury. It is therefore the 
duty of the court toinstruct the jury as to the degree 
of care required of the party to the particular case, in 
order that the jury may determine whether the obliga- 
tion which the law imposes has been fairly met. A com- 
mon carrier of passengers is bound to exercise, for the 
protection of his passengers, a higher degree of care 
and foresight than is imposed upon persons not en- 
gaged in that business. In the instruction given by 
the court the statement is that the defendants were 
bound to use the utmost care and diligence that pru- 
dent and careful men should have exercised to protect 
the plaintiff's intestate from any and all assaults that 
might be made upon him by any one while he was a pas- 
senger on the train. The jury were not instructed, that 
asacommon carrier of passengers, the railway company 
was bound to the exercise of the highest degree of care. 
The instruction was that the company was bound to 
use the utmost care that prudent men should exercise. 
The care that prudent men should exercise is depend- 
ent largely upon the relation they occupy toward the 
person to whom the exercise of care is due. Degrees 
of care may be predicated of one who is a common car- 
rier, or of one who is not, but cannot be of prudent 
meu, for the law does not cast upon prudent men anv 
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particular degree of care, nor the duty of exercising 
any greater care than is imposed upon men in general. 
The degree of care imposed by the law is determined 
by the relation existing between the parties, as that of 
carrier and passenger, master and servant, and the 
like, but not by the character of the individuals occu- 
pying the relations named. 

The instruction therefore wholly fails to give to the 
jury the test to be applied in determining the question 
of negligence on the part of the railway company. In 
no part of the charge did the court give any definition 
of the degree of care demanded of the company in the 
performance of its contract of transportation than that 
contained in the instruction last quoted. Counsel for 
plaintiff submitted an instruction which correctly de- 
fined the degree of care demanded of the railway com- 
pany as a common carrier of passengers, but the court 
refused to give it, substituting therefor the charge we 
are now considering, which, in our judgment, fails to 
state with clearness aud accuracy the degree of care 
imposed by the law upon the railway company. 

Taking the charge given to the jury in its entirety, it 
is open to the criticism that it fails to properly inform 
the jury of the duty and obligation resting upon the 
railway company. The charge is largely devoted to 
instructing the jury that the company had not the le- 
gal right, or was not called upon, to do this or that; 
vut it fails to state what the company had a right to 
do, provided certain conditions of fact were found by 
the jury to exist. Thus the evidence proved that 
Graeter was violently insane some weeks before Feb- 
ruary 16, and that when he sought passage on the rail- 
way train at St. Louis he had not recovered therefrom. 
There was also evidence tending to show that knowl- 
edge of his insanity, and of the delusions to which he 
was subject, was brought home to the conductor and 
other employees on the train, possibly on the evening 
of February 16, and certainly before the train reached 
Bald Knob station, the next day, being the place where 
Meyer got on the train. 

The court did not affirmatively instruct the jury 
that if the company became chargeable, through its 
employees, with kuowledge of Graeter’s insane condi- 
tion, it had the right, and that it might be its duty, to 
place Graeter under guard or restraint, or to remove 
him from the cars, if such action was required for the 
protection of the other passengers from possible harm. 
On the contrary, every paragraph of the charge con- 
tains a limitation, expressed negatively, cither upon 
the right of the company to act or upon its duty to act. 
The evidence fails to show that the company took any 
action for the protection of the other passengers until 
after Meyer was killed, and the character of the charge 
in that it negatived the right and duty of the company 
in so many particulars, must have impressed the jury 
with the belief that the facts proven were not suffi- 
cient in law to confer upon it the right to take any 
steps whatever for restraining, guarding, isolating or 
removing the insane person previous to the killing of 
Meyer, and that all the company could lawfully do was 
to wait and see what might happen. Upon this ques- 
tion of the right of the company after it had knowledge 
of Graeter’s insanity, the court, at the request of the 
defendants, gave the following instructions: 

“*(6) The law does not require of a common carrier 
to provide keepers, or other means of restraint or con- 
finement, in anticipation of one of its passengers be- 
coming suddenly insane while on his journey. If such 
event occurs after the passenger has begun his jour- 
ney as an apparently sane person, it would be the duty 
of the carrier to refuse to carry such passenger any 
further than was necessary to place him in charge of 
some county or municipal officer, and to use all rea- 
sonable care to prevent his doing injury to other pas- 
sengers in the meantime. 





““(7) Nor even then would the carrier be justified in 
binding such person, or putting him under physical re- 
straint, or off the train, unless forewarned by such 
conduct as would reasonably indicate to prudent per- 
sons that such passenger would probably do violence to 
those around him. If, on the contrary, such passenger 
was neither violent in word or act, and the only out- 
ward expression of a disordered mind was an expres- 
sion of fear and apprehension of violence from others, 
which apprehension was apparently removed when as- 
sured that his fears were groundless, the carrier would 
not have been justified in law in exercising any physi- 
cal restraint over such passenger. 

**(8) The law does not require of the carrier that it 
do more than to protect its passengers from dangers 
and annoyances which are the usual and reasonable re- 
sults of a giveu condition of affairs; and if the jury 
find from the evidence in this case that a person of or- 
dinary prudence would not have anticipated or reason- 
ably apprehended that a failure to eject Graeter from 
the train, or to physically restrain him, would result 
in his suddenly killing one of his fellow-passengers, 
then the defendant carrier is not guilty of negligence, 
and the plaintiff cannot recover. 

(9) Andif the jury find from the evidence that the 
killing of Meyer by Graeter, under the circumstances, 
was an occurrence of sucb an unusual, rare and unex- 
pected character as would not have been looked for or 
anticipated by a prudent person as the direct conse- 
quence of a failure to restrain Graeter beforehand, 
then it was not a danger of such character as the law 
requires a carrier to protect its passengers against. 
Consequently the omission or failure of the carrier to 
guard against such an occurrence would not be negli- 
gence for which the carrier would be liable or answer- 
able.”’ 

It cannot be disputed that Graeter’s insanity was 
such that he ought not to have been permitted to 
travel, unattended and unguarded, upon railway pas 
senger trains. If the defendant railway company be- 
came at any time chargeable with knowledge of 
Graeter’s actual condition, then certainly the company 
would be charged with the duty of doing whatever a 
high degree of care would demand for the protection 
of the other passengers upon the train. If the evidence 
failed to show that the company had become charge- 
able with knowledge of Graeter’s actual condition at 
any time before the killing of Meyer, then no ground 
would exist for holding it responsible for the conse- 
quences of Graeter’s act; but from the time the com- 
pany had become chargeable with knowledge of his 
condition, then the obligation rested upon the com- 
pany to do whatever was reasonably within its power 
for the protection of the others upon the train. Under 
such circumstances the company owes a duty to the 
insane passenger as well as to the others; and what ac- 
tion should be taken is of course dependent largely 
upon the circumstanves of the particular case. If the 
safety and reasonable comfort of the other passengers 
will not be imperilled thereby, the company may carry 
the insane person to the end of his journey, or he may 
be removed from the train at the first station where he 
may be properly cared for; but whether he be carried 
on the train alonger or a shorter distance, the com- 
pany is bound, so long as he is on the train, to do what- 
ever, in the way of restraint or isolation, is reasonably 
demanded for the safety and comfort of the other pas- 
sengers. 

The sixth and seventh instructions given by the 
court are open to aconstruction which would place too 
narrow a limit upon the power and right of the carrier 
in dealing with an insane person upon its trains. In 
the seventh charge the right of the carrier to exercise 
physical restraint over or to put an insane person off 
the train is limited to cases wherein the conduct of the 
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insane man indicates that he will probably do vio- 
lence to those about him. In the performance of its 
contract of transportation with the other passengers, 
the carrier is under obligation to use a high degree of 
care, and a reasonable possibility as well as a probabil- 
ity of danger may call for action on part of the carrier. 
Furthermore, in the seventh charge it is said that the 
carrier would not have been justified in law, in restrain- 
ing the insane person, if he was neither violent in word 
oract, and the only outward expression of a disor- 
dered mind was an expression of fear and apprehen- 
sion of violence. The jury might well infer from this 
statement that the law forbade the carrier from exer- 
cising any physical restraint over an insane person, so 
long as he remained quiet, whereas if the carrier 
knows that in fact the person is violently insane, and 
may at any moment do violence to others, it is justi- 
tied, and in fact it may be its imperative duty, to exer- 
cise proper restraint, although at the time the person 
may be quiet, and apparently harmless; and it is for 
the jury to decide, under the evidence, what the situa- 
ticn demands of the carrier, in the performance of its 
legal duty to the other passengers. 

In the eighth charge it is said that if a person of or- 
dinary prudence would not have anticipated that a 
failure to eject Graeter from the train, or to restrain 
him, would result in his suddenly killing one of his fel- 
low-passengers, then the company could not be 
charged with negligence. The better statement would 
have been that if the employees of the defendant com- 
pany, in the exercise of the high degree of care de- 
manded of them, could not have reasonably antici- 
pated that the failure to eject or restrain Graeter might 
result in his doing injury to his fellow-passengers, then 
the non-action of the company could not be held to be 
negligence. 

In the ninth charge it is stated, that ifthe killing of 
Meyer by Graeter was an occurrence of such unusual 
character as would not have been anticipated as a direct 
consequence of a failure to restrain Graeter before- 
hand, then the company was not required to guard 
against thesame. In order to charge,the company with 
the duty of restraining Graeter, it was not necessary 
that it should foresee that if Graeter was not re- 
strained he would kill Meyer. If the situation was 
such that the company should have foreseen a reason- 
able possibility of injury being caused to any of the 
passengers by the presence of Graeter on the train, 
then the obligation to take proper action for the pro- 
tection of the passengers arose, although the company 
could not possibly anticipate which one of the passen- 
gers might be injured by Graeter in case he was not 
restrained, nor whether his violence would cause death 
or not. 

It is not necessary to examine each one of the in- 
structions that were excepted to, and the giving of 
which is assigned as error. What has been already 
said is sufficient to show in what particulars we deem 
the instructions given to the jury to be insufficient 
and in some degree misleading. So far we have 
considered the case as though the railway company 
was the sole defendant. 

In defining the duty and obligation resting upon the 
Pullman’s Palace-Car Company, the court, at the re- 
quest of that company, gave the following instruction: 
“The court instructs the jury that Pullman’s Palace- 
Car Company, one of the defendants herein, is not a 
common carrier, and is not burdened with the heavy 
and exceptional obligations of a common carrier, for 
the protection of its passengers from injury; that 
the extent of its obligation for the protection of its 
passengers from injury is to maintain a reasonable 
watch to protect those passengers from any known 
danger reasonably probable to arise under the circum- 
stances.” 





It has been repeatedly held that sleeping-car com- 
panies are not ordinarily either common carriers of 
passengers nor innkeepers. The character and extent 
of the obligations resting upon them have not yet been 
defined with exactness, and may in some particulars 
be dependent upon the relation existing between them 
and the railway company upon whose line their cars 
are used. As the record now is in this case, we do not 
deem itadvisable to enter upon the consideration of 
the relation existing between Meyer and the Pullman 
Company, it being sufficient to say, that assuming, 
without so deciding, that the instruction last quoted 
correctly stated the extent of the obligation resting 
upon the sleeping-car company, nevertheless the court 
did not instruct the jury that the company had the 
right, if need arose, to restrain or eject from the car an 
insane person, and the jury would naturally infer 
from the entire charge that the rights of the sleeping- 
car company were in this particular even more limited 
than those of therailway company. For these reasons 
the judgment must be reversed as to both defendants. 

During the introduction of the evidence on the trial 
of the case the plaintiff offered the deposition of Or- 
pheus Evarts, the medical superintendent of the Cin- 
cinnati Sanitarium, a private hospital for the care of 
insane persons, to which hospital Graeter was taken on 
the 4th of March next after the killing of Meyer, 
which was excluded on objection made by the defend- 
ants. The testimony of the witness tended to show 
Graeter’s condition while he was at the hospital, but 
in reply to the question whether he could state whether 
Graeter’s insanity preceded the occurrence on the 
train, he answered that he could uot. If the testimony 
would throw any light upon the question of Graeter’s 
mental condition prior to February 16, 189], then it 
would be admissible, because the defendants in their 
answers denied that bis insanity antedated that time. 
The mere fact that the witness did not see Graeter 
for some two weeks after the time Meyer was killed 
would not necessarily render his testimony inadmissi- 
ble. If by reason of his knowledge he was an expert 
in mental diseases, and could give an intelligent opin- 
ion as to the probable length of time that Graeter’s in- 
sanity had existed, his testimony would have been 
competent; and therefore the objection taken, that 
the knowledge of the witness was not acquired until 
after the date of Meyer’s death, was not well taken. 
We are not however prepared to say that the objection 
of immateriality was not well founded. The trial court 
was in a position to better judge, in view of the whole 
evidence adduced, which is not before us, whether the 
testimony would throw «ny light upon the matters in 
dispute or not. So far as we can now see, the court might 
have admitted the testimony without impropriety, but 
we are not prepared to say that it was clearly error to 
reject it. 

For the errors pointed out in the instructions given 
the jury, the judgmeut is reversed, at cost of defend- 
ants in error, and the case is remanded to the Circuit 
Court, with instructions to grant a new trial. 


—_—~—  —— 
PARENT AND CHILD—BASTARD—DESCENT 
OF PROPERTY FROM BASTARD. 
KENTUCKY COURT OF APPEALS, MARCH 25, 1893. 


CROAN V. PHELPS. 

General Statutes, chapter 31, section 5, providing that ‘ bas- 
tards shall be capable of inheriting and transmitting an 
inheritance on the part of or to the mother,” does not pro- 
vide for the transmission of a bastard’s estate through the 
mother, and on to her collateral kindred. 


Charles Carroll and J. W. Croon, for appellants 
Fairleigh & Straus, for appellees. 
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Hazeuriae, J. Wesley Phelps, at quite an advanced 
age, died intestate, and without issue, the owner of a 
large estate in Bullitt county, Ky. The proof is clear 
that he was the illegitimate son of Alice McDaniel, 
whose death preceded his sume years. He left a 
widow, who claims the entire property. It is also 
claimed by the descendants of the brothers and sisters 
of Phelps’ mother, Alice; and the sole question pre- 
sented upon this appeal is, who takes the property? 
The lower court gave it to the widow, or rather to her 
devisees and legatees, she having died after instituting 
this action. The appellees base their claim to the es- 
tate under subsection 9, section 1, chapter 31, of the 
General Statutes, which provides that if there be 
neither paternal nor maternal kindred, the whole es- 
tate shall goto the husband or wife of the intestate. 
They say that by ‘kindred ’’ is meant such as can law- 
fully inherit. The mother being dead, aud there being 
no legal father, aud no provision for the transmission 
of inheritance from a bastard to collaterals, the appel- 
lees contend itis as if the paternal and maternal kin- 
dred were wholly extinct, and that the contingency 
arose upon which the widow became entitled to take 
the whole estate. 

The appellants contend that under section 5 of the 
statute quoted, the mother, if living, would have taken, 
and that her brothers and sisters or their descendants 
must now take in her stead; that the intestate was ca- 
pable under the statute of transmitting the estate to 
and through his mother on tothem. That section is 
as follows: “* Bastards shall be capable of inheriting 
and transmitting au inheritance on the part of or to 
the mother; and bastards of the same mother shall be 
capable of inheriting and transmitting an inheritance 
on the part of each other, as if such bastards were born 
in lawful wedlock of the same parents.’’ 

It is insisted that the expression ‘‘on the part of or 
to the mother’’ must be construed liberally, and as 
meaning transmissibility of estate, not only ‘‘ to,’’ but 
through, the mother, and on to her collateral kindred. 
ln determining the meaning of these words and the 
proper legal exposition of the statute, we must keep in 
mind that by the rules of the common law a bastard 
had no inheritable blood, and could neither receive 
from nor transmit an inheritance to his father, mother, 
brothers or sisters. The Kentucky statute of descents 
of December, 1796, was an innovation on the common 
law, and reads as follows: ‘‘ Bastards also shall be ca- 
pable of inheriting, or transmitting inheritance, on 
the part of their mother, in like manner as if they had 
been lawfully begotten of such mother.” This was a 
copy of the Virginia statute of 1787, and with reference 
to which the Supreme Court of the United States, in 
Stevenson’s Heirs v. Sullivant, 5 Wheat. 255, said: 
“We understand it to be that they [bastards] shall 
have acapacity to take real estate by descent imme- 
diately or through their mother in the ascending line, 
and transmit the same to their line as descendants, in 
like manner as if they were legitimate.”” The expres- 
sion, *‘on the part of their mother,’”’ was not held to 
confer the right to inherit on the mother from her bas- 
tard child, but the whole effect of the section and this 
expression was simply to enable the bastard to take by 
inheritance from or through the mother in the direct 
line, and to pass that inheritance with the same direct- 
ness to his own issue; and the illegitimate brothers in 
that case were denied the right to inherit from their 
legitimate brother. While quasi legitimate in some 
limited respects, they were nevertheless said to be bas- 
tards in all others, and as such could have neither 
father, brothers, nor sisters, and their inheritable blood 
was confined within the narrow limits of the very let- 
ter of the law. This restricted construction was fol- 
lowed by the Kentucky courts until the act of 1840, 
though not without a strong dissent in Scroggin v. 





Allan, 2 Dana, 363 (decided in 1834). This act provided 
“that the mother shall be and is hereby reudered 
capable to inherit as heir or distributee of her bastard 
child; and brothers and sisters of the same mother 
born out of wedlock shall be capable to inherit, and 
take by descent a distribution from each other, as 
though born in wedlock, and as brothers and sisters 
of the whole blood.”’ And notwithstanding the seem- 
ing generous intention of the statute to make the il- 
legitimate child legi timate ex purte materna to all in- 
tents and purposes as t hough born in wedlock, yet in 
Remmington v. Lewis, 8 B. Monr. 606 (decided in 1848), 
the court used this language: “ It is impossible, upon 
any admissible construction of the language of the act, 
to consider it as establishing a legal relationship for 
the purpose of inheritance between a bastard and any 
other of his bastard relations but his mother and such 
other illegitimate issue as she may have.” It does not 
operate to establish aright either in the illegitimate 
children to inherit from the legitimate or in the legiti- 
mate children to inherit from the illegitimate. ‘ Un- 
der this construction,” says the court, ‘‘the bastard 
has, in view of the law of descents, no brothers or sis- 
ters except the illegitimate children of the same 
mother, and no other collatera) kindred who can take 
his estate as heirs; and upon his death without issue, 
without lineal maternal ancestor alive, aud without 
brother or sister, the illegitimate issue of his mother, 
or the descendants, his wife, if he leaves one, is his 
heir, under the fourteenth section of the statute, and 
not the legitimate son of his mother.”’ 

If the legitimate son of the mother of the bastard 
cannot inherit his estate through their common 
mother, how can the collateral kindred of the mother 
in this case hope todo so? It cannot be contended that 
our statute is more liberal than that of 1840. Indeed, 
it is only by a forced construction that the mother her- 
self can be said to inherit from her bastard child. The 
plain act of 1840 confers for the first time that right on 
her, in its opening clause, thus: “ That the mother 
shall be and is hereby rendered capable to inherit as 
heir of her bastard child,’ which was not inserted in 
the Revised Statutes (1852) or the General Statutes 
(1873). Instead thereof, the old eighteenth section of 
the Kentucky act of 1796, copied from the Virginia act 
of 1787, was adopted with the interpolation of the 
words “orto” after the words ‘‘ on the part of.’?” And 
suppose we adopt the construction given this statute 
by the Supreme Court of the United States in Steven- 
son’s Heirs v. Sullivant, supra, and followed by a 
majority of this court in Scroggin v. Allan, above 
quoted, we would have this state of the case: Bastards 
shall be capable of taking real property by descent im- 
mediately or through their mother, or on the part of 
their mother, and of transmitting that same estate 
without alleviation to their own issue and “‘to the 
mother.’’ The old statutes were consistent and har- 
monious, simply empowering the bastard, though 
within narrow limits, to inherit property from his 
mother, which under the common law he could not 
do, aud transmit the same to his own issue. Now, 
singularly enough, after so inheriting it, he is per- 
mitted to transmit it ‘‘to the mother” from whom he 
has just inherited it. The well-known legal meaning 
of the expression “‘on the part of the mother,” as con- 
strued by the courts, must therefore be discarded, and 
it must be supposed that they were used in the statute 
in the sense of ‘from the mother;” hence the mean- 
ing is as if the reading was: ‘ Bastards shall be capa- 
ble of inheriting aud transmitting an inheritance from 
or to the mother.’’ And even this solution is well- 
nigh spoiled by the rejection of the alternative ‘or”’ 
properly used in the old statute, and inserting the 
word “and” in the present one, thus requiring the 
same estate to be inherited and trausmitted to or from 
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the mother. However, the statute must be construed 
to mean that bastards shall be capable of inheriting 
from the mother, and of transmitting an inheritance 
to the mother, and so must be held to embody, in sub- 
stance, the provisions of the acts of 1796 and of 1840, 
but certainly nut to extend or broaden them. In the 
case of Sutton v. Sutton, 87 Ky. 217, some progress 
was made toward liberalizing this section, and there 
the legitimate children of a bastard take what he, if 
alive, would have taken from an illegitimate brother 
of the same mother. But it was done under the 
statute making bastards capable of inheriting and 
transmitting an inheritance on the part of each other 
as if born in lawful wedlock of the same parents. 
There is no such statute in aid of the collateral kindred 
of the mother. In Allen vy. Ramsey’s Heirs, 1 Mete. 
(Ky.) 635, and Berry v. Owens’ Heirs, 5 Bush, 452, the 
right of the bastard to inherit from the mother’s col- 
lateral kindred was very decidedly negatived. In 
Jackson vy. Jackson, 78 Ky. 390, this court, through 
Judge Cofer, beld that the bastard could not inherit 
through his mother from her ancestors. “ [t must be 
regarded,’’ says the court, ‘‘as the settled law of this 
State that a bastard cannot inherit from collaterals 
from whom his mother, if living, would have inherited ; 
and it would seem to follow, as a necessary logical 
sequence, that he cannot inherit from the ancestors of 
his mother.’” And while the exact question was not 
before the court, the learned judge added: ‘“ And this 
construction is somewhat fortified by the fact thata 
bastard can only transmit an inheritance in the as- 
cending line ‘to his mother,’’’—and, to preserve har- 
mony in the construction of the statute, the court was 
constrained to adopt this confessedly strict construc- 
tion. Whatever might have been the original inten- 
tion of the lawmakers toward broadening the inheriting 
capacity of these innocent offspring of their mother’s 
incontinence, it must be confessed that a rather il- 
liberal view of the statutes respecting them has ob- 
tained, which however must now be adhered to. Let 
the judgment below giving the estate to the wife’s 
veneficiaries be confirmed. 


——_¢—— 


CARRIERS—DAMAGE TO GOODS SHIPPED— 
NOTICE OF CHA RACTER—TRINKETS. 


GEORGIA SUPREME COURT, FEB. 9, 1893. 


OCEAN STEAMSHIP Co. OF SAVANNAH v. WAY. 


Construing section 4281 of the Revised Statutes of the 
United States (requiring shippers of certain articles to 
give to carriers by vessel written notice of the true 
character and value thereof) in the light of judicial 
decisions upon the English statute, of which that section 
is in most respects a substantial copy, fans and para- 
sols made of delicate and expensive materials, orna- 
mented with carving, fragile in construction, and intended 
more for ornament than for use, although possessing to 
some extent the quality of utility, are * trinkets.” in the 
sense in which this word is used in that section. Though 
constituting a part of a lady’s paraphernalia, such articles 
are not clothing; and when shipped by vessel, written 
notice of their character and value must be given. 

The word ‘‘ lace,” in the section cited, includes a lady’s shawl 
made exclusively of Chantilly lace. 

The verdict, being for a much larger amount than the plain- 
tiff, under the evidence and the law applicable thereto, 
was entitled to recover, should have been set aside, and 
the court erred in not granting a new trial. 


)RROR from the City Court of Savannah; W. D. 
Harden, Judge pro hac vice. 

Action by Frances M. Way against the Ocean Steam- 
ship Company of Savannah to recover the value of per- 
sonal property which defendant undertook to trans- 
port and destroyed. There was judgment for plaintiff, 
and defendant brings error. Reversed. 





The official report is as follows: 

Mrs. Way sued the Ocean Steamship Company for 
loss sustained by her because of the negligent trans- 
portation of a chest containing valuable goods and 
articles. Among the articles contained in the chest 
for which she claimed damage was a Chantilly lace 
shawl, valued at $400. The jury found for her $500. 
Defendant moved fora new trial, and the motion being 
overruled, excepts. The motion contained the general 
grounds that the verdict was contrary to law, evidence, 
ete., and the grounds that it was contrary to the charge 
of the court, and was excessive. Also because the 
court erred in refusing to charge the following written 
request of defendant: ‘I charge you that the Chan- 
tilly lace shawl cannot be recovered for unless the de- 
fendant or its agents were notified of its character and 
value at the time of its shipment, and the character and 
value thereof entered upon the bill of lading.” Also 
because the court erred in charging: ‘* Next, we come 
to the question of ‘lace.’ The word ‘lace’ I must con- 
strue there to mean lace as Jace, lace kept as lace, and 
not lace which has become simply a material in some- 
thing else, and which has been so changed that we can- 
not describe the article by calling it ‘lace,’ but we have 
to call it something else. Thus, a lady’s undergar- 
ments may be trimmed profusely with lace, and al- 
though the lace isa part of the undergarments, they 
cannot be described as lace; and as with the under- 
garments so with the outside dress. Ladies’ dresses 
are frequeutiy profusely trimmed with lace, but I 
think that even if she enters them in the custom- 
house, she would not have to enter them as lace as 
well as clothing. I think that clearly this is meant to 
cover only those articles which are fully described by 
the word ‘lace.’ As counsel for plaintiff urged this 
morning, if a lady were to go and buy a quantity of 
lace, and bring it here for use, that would be within 
the meaning of it, but while it does not cease to be 
lace because it is attached to a dress and made a part 
of it, yet it becomes something more than lace, and it 
cannot be described simply as lace. The question of 
course is not without its difficulties, for even in the 
case just mentioned this distinction arises, I think. If 
a man is a dealer in lace or in lace goods, and he were 
to pack up a shawl of that character—something of 
great value and small bulk—I think it would be his 
duty to notify the person by whom it was to be carried 
of the character and value of the goods shipped, or he 
could not recover under that act, even though it might 
be a shawl; but when that shawl ceases to be a part of 
the stock in trade of a lace dealer, and is sold and be- 
comes a part of the wearing apparel of the shipper, it 
seems to me that,the rule must necessarily change, and 
it then becomes a part of the wearing apparel, whether 
it be called ‘clothing’ or ‘personal effects.’ If I 
should have a half dozen silk stockings in my trunk I 
would not be required to say that I have a half dozen 
pieces of silk; and if [ havea half dozen silk ties in my 
trunk I would not have to describe them as six pieces of 
silk. Every man knows necessarily that the baggage 
of people varies in character according to the class of 
people to whom it belongs, and when they take it for 
transportation, they take it knowing that it may be 
worth a great deal, or it may be worth very little. I 
take it for granted that a lady’s trunk and luggage 
would naturally be much more valuable than a man’s 
trunk and luggage; just as a rich man’s trunks are 
likely to be more valuable than those of a poor man. 
Therefore I say it is that notwithstanding this shawl is 
entirely of lace, it had ceased to be ‘lace,’ within the 
meaning of that statute of the United States, and has 
become a part of the personal effects. And right here 
this suggests the idea to me: Suppose it is ‘ silk lace,’ 
under that statute; if I were not correct in my con- 
struction, would it be returned as silk or lace, or 
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both?” The error alleged as to this charge was ‘‘(1) 
that it made a distinction between the duty of a dealer 
in lace to notify the carrier of the character and value 
of lace shipped by him and the duty of the plaintiff in 
making the shipment of this Jace shawl claimed to 
have been damaged, while the statute of the United 
States, contained in section 4281 of the Revised Statutes 
of the United States, makes no distinction or difference 
between dealers or any other shipper; (2) because it mis- 
led the jury, in this: that it put the lace shawl in the 
same category as a woman's underclothing and dresses, 
while the intent of the statute of the United States 
Was to exempt carriers by vessels from the risk inci- 
dent to carrying lace articles of great value without a 
notification that they were assuming such a risk; (3) 
because said charge was unwarranted by the evidence, 
there being no evidence to show that said articles 
claimed to have been damaged were shipped by said 
plaintiff as baggage.” As to what notification was 
given defendant of the character and value of the 
articles shipped, the following appears from the evi- 
dence: Plaintiff's husband, after carefully packing the 
chest, had Crowe’s Express to send for it and some 
trunks, to be taken down to the steamer of defendant 
in New York. A man from the express company 
called, and the chest was delivered to him, and Mr. 
Way next saw it near Savannah. He did not know 
where to get in New York blank dray tickets, so he 
took a sheet of paper and wrote: ‘Received from 
Chariton H. Way, to be shipped by steamship City of 
Savannah, consigned to C. H. Olmstead, Savannah, 
Ga., one chest and three trunks, containing personal 
effects."’ He told the drayman he would have to take 
that down, and procure hima bill of lading for the 
goods. The drayman took the chest down, and Way 
called at the express office next day to get his bill of 
lading, but instead of getting a bill of lading, was 
handed the ticket which he had written (he thought) in 
duplicate, with the company’s stamp upon it, and with 
the name of the clerk underneath. That paper was 
lost, and he has never been able to find it. He is posi- 
tive the language in that ticket was ‘“* personal effects.” 
There was no value stated upon the paper, and none 
was ever asked, so far as he has heard. Way testified 
‘that in his judgment “personal effects" was a proper 
description of all the articles, including valuable China 
which was in the chest, and he could have insured 
them under that name; that they were not so de- 
scribed for the purpose of deceiving defendant; that 
he did not know whether any demand was made upon 
the agent he sent down to the wharf for the value of 
the contents of the chest, because he did not go him- 
self; that he asked Crowe's Express, to whom he de- 
livered these packages, to instruct the agent of defend- 
ant to insure them for $1,000. The other trunks 
contained clothing and also some little articles about 
the house. The chest contained upward of 2,25 

worth of stuff, but he only asked them to insure the 
four pieces for $1,000. Mr. Way never saw the dupli- 
cate receipt introduced by defendant, hereafter to be 
mentioned, until it was shown to him in Savannah, 
when he made claims for damages, and never author- 
ized Crowe's Express to change the form of the bill of 
lading that he sent down by the drayman. The ex- 
press people were his agents to take the goods to de- 
fendant and ship them, and instruct the agent to 
insure them, but were not his agents to disobey in- 
structions, The defendant put in evidence what was 
claimed to be the “duplicate receipt’’ on which the 
chest was received from New York, given to the agent 
of defendant at Savannah by tbe purser who brought 
the goods from New York, and which was the receipt 
on which the billing is made, and introduced testimony 
further that there was a difference in the rate on bric- 
a-brac and clothing, and a difference in the rate between 





clothing and personal effects. In the duplicate receipt 
the articles were stated to be three trunks clothing and 
one chest clothing. 


Lawton & Cunningham and T. M. Cunningham, Jr., 
for “laintiff in error. 


Geo. A. Mercer, for defendant in error. 


LuMPKIN, J. It will appear from the reporter's 
statement that one of the issues of fact involved in 
this case was whether or not the contents of the cedar 
chest were shipped as “‘ personal effects,’ or as ‘** cloth- 
ing.” The jury manifestly resolved this question in 
favor of the plaintiff, whose contention was that the 
goods were shipped as “‘ personal eflects,’’ and accord- 
ingly we have dealt with the case from that stand- 
point. 

1. Among tbe articles alleged to have been damaged 
were a number of very elaborate fans and parsols. The 
proof shows that they were made of delicate and ex- 
pensive materials, highly ornamented with carving, 
and extremely fragile in construction; and it also 
shows beyond doubt, we think, that these articles 
were really intended more for ornament than for use. 
They may have possessed to some slight extent the 
quality of utility, but this consideration constituted a 
very small element of the purpose for which they were 
designed, and contributed inconsiderably to their value. 
One of the questions made by the record is whether or 
not such articles are * trinkets,” in the sense in which 
that word is used in section 4281 of the Revised Stat- 
utes of the United States. The act of Congress em- 
bodied in that section was evidently borrowed from 
the ‘* English Carriers Act,’ 2 George 1V and 1 Wil- 
liam IV, chapter 68. Our act was therefore probably 
passed in the light of the decisions of the English 
courts construing the words used in the English act, 
and it is therefore legitimate to look to these decisions 
for the purpose of ascertaining the meaning given to 
the word ‘“‘trinkets.” Bernstein v. Baxendale, 95 EF. 
C. L. 251, seems to be a leading case on this question. 
The following is therein reported as a synopsis of the 
argument of counsel: ‘“‘The definition of ‘trinket’ in 
all the dictionaries carefully excludes articles of util- 
ity, such as these bracelets, brooches and pins which 
are mere fastenings for dress. Webster describes it as 
‘a small ornament, as a jewel, a ring or the like;’ 
Richardson, ‘any small piece of ornament or decora- 
tion, of more ornament than use;’ and Dr. Johnson, 
‘ornaments of dress; superfluities of decoration;’ and 
this latter is adopted by Bailey.’’ Whereupon Cock- 
burn, C. J., said: ‘*Richardson’s definition seems to 
me to be the best—a thing ‘of more ornament than 
use.’ Canathing be said to be the less an ornament 
because there may be superadded to it the quality of 
utility?”’ And in his opinion, construing the word 
“trinket,” he added: ‘* There is a distinction between 
some of the articles which are more especially articles 
of ornament, with reference to dress, and others 
which, though of a somewhat ornamental chrracter, do 
not constitute ornaments of dress, but are only occa- 
sionally produced. As to the former—bracelets, shirt 
pins, rings aud brooches—they are clearly articles of 
personal decoration and adornment, and literally fall 
within the description of ‘trinkets.’ It is said that in- 
asmuch as they are also articles of utility, they cease 
to be trinkets. But I do not agree to that. Their 
main and principal object plainly is that of ornament. 
It is true they may also be applied to some useful pur- 
pose; yet, inasmuch as they are essentially ornamental, 
I do not think the fact of their being capable of being 
turned to some use raises any difficulty.. But even 
supposing their main object was utility tor the purpose 
of dress, if made part of the ornament of apparel, they 
equally fall within the strictest definition of ‘ trinkets 
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The other articles, viz., the portemonnaies and the 
smelling bottles, are more difficult to deal with. Still 
I think that though not worn so as to be constantly 
exhibited to view, and though to a certain extent arti- 
cles of use, and perhaps of necessity, yet if an orna- 
mental character is given to them to such an extent as 
to make that their main and primary object, I think 
they may be fairly and properly considered to fall 
within the description of ‘trinkets,’ in the general 
sense of the word. If that may be taken to be the true 
definition of ‘trinkets’ generally, a fortiori ought that 
sense to be given to the word in this act of Parliament, 
the object of which is to protect the carrier against the 
risk of having to take charge of packages of great value 
in small compass. In that respect there can be no dif- 
ference, in point of risk and danger to the carrier, 
whether the article is designed to be carried in the 
pocket, or exposed on the dress of the party.”’ Bovill, 
Q. C., referred to the case of Attorney-General v. Har- 
ley, 5 Russ. 173, *‘ where ‘ivory fans’ and ‘seals’ were 
held to be ‘trinkets.’’’ It would seem from the fore- 
going that fans and parasols of the character involved 
in the present case may properly be regarded as 
“trinkets;’’ and where such articles are shipped by 
vessel, the masters or owners thereof, under the above- 
mentioned section of the Revised Statutes, are relieved 
from liability as carriers in any form or manner, un- 
less the shipper has given a written notice of the true 
character and value of the articles, and had the same 
entered on the bill of lading thereof. This not having 
been done, we hold that the steamship company is pro- 
tected by the law in that section contained. One 
meaning often given to the word ‘trinket’ is that it 
is a mere trifle, possessing but little value. But it 
seems that to give the word as used in the section un- 
der consideration this meaning would be contrary to 
the spirit and intention of the law, and tend to defeat 
one of its main purposes. The preamble of the English 
act recites that the responsibility of common carriers 
is greatly increased because of a frequent practice of 
sending ‘“‘articles of great value in small compass,’’ 
and the omission of persons shipping parcels contain- 
ing such goods to notify the carrier of the nature and 
value of the contents thereof. ‘To remedy this evil is 
one of the main purposes of that act, and it will be ob- 
served that the enumeration of the various articles to 
which the act is to apply includes, for the most part, 
things usually of great value; hence it would seem 
that the term ‘trinkets’? was intended to embrace 
articles of this character not therein more specifically 
designated, as there would be littie or no occasion to 
notify and thus protect carriers as to articles of trifling 
value. Our act evidently had the same spirit and pur- 
pose as its English ancestor, and enough has been said 
to show that it does not use the word ‘ trinkets ”’ with 
reference to such articles as are of little value. It fol- 
lows from what has been said that the plaintiff was not 
entitled to recover any thing from the defendant on 
account of the destruction of the fans and parasols de- 
scribed in her declaration, except the fan designated 
as “tan ordinary fan,’’ and valued at $5. 

2. The plaintiff claimed damages for the mutilation 
of a Chantilly lace shawl, valued at $400, and the ques- 
tion was made whether or not the word “ lace,” as used 
in the section cited, includes an article of this char- 
acter. We think it does, and this is in accord with the 
usual and ordinary meaning given to the word. It is 
customary to speak of bandkerchiefs, scarfs, veils and 
other articles of feminine apparel composed entirely of 
lace, as “‘Jaces.’’ The shawl in question contained no 
material other than lace, and the fact that it was lace 
manufacturgd into the form of a shawl does not de- 
prive it of its distinctive character as a lace article. 
Webster describes lace as ‘‘a fabric of fine threads of 
linen, silk or cotton, interwoven in a net, and often 





ornamented with figures; a delicate tissue of thread, 
worn as an ornament by ladies.’’ Thus it will be seen 
that “lace’’ derives its name, not from the materials 
which enter into its manufacture, but the term is 
designed to describe a certain peculiar and delicate 
texture, into which may be woven indifferently any 
one or more of several materials. Nor do such ma- 
terials, however costly, give to lace any but an incon- 
siderable value. It is the delicacy, intricacy and 
beauty of its tissue, woven at the expense of immeas- 
urable toil, patience and skill, that gives to this fabric 
its chief intrinsic worth. Certainly it cannot be said, 
because in its manufacture it assumes any distinctive 
shape, that the intricate and delicate texture which 
gives to lace its identity, and from which it derives its 
name, is in any manner impaired or destroyed. So 
long as this distinctive texture of an article is pre- 
served, thus long is that article properly termed 
“lace.’’ No reason was suggested in the argument, 
nor now occurs to us, why this shawl might not as well 
be classified as ‘‘lace” as would a piece of crude lace, 
not fashioned into any thing of utility or ornament. 
Upon the idea that it might be designated as ‘‘ cloth- 
ing,” it may be said, according to the finding by the 
jury, it was not shipped as such, but as “ personal ef- 
fects.’” It would be immaterial bowever, under the 
law in question, whether it was shipped under the one 
designation or the other, for in either event it was an 
article of such character and value that the carrier was 
entitled to have the notice required by law. This 
view of the question is in accord, we think, with the 
spirit and purpose of the act to which reference has 
been made. Of course there is a distinction between 
the shipment of such an article as ‘‘freight’”’ and the 
carrying of it in a trunk or chest by a female passen- 
ger as a part of her ordinary ‘“ baggage.” See Carlson 
v. Navigation Co., 109 N. Y. 359. When carried as 
baggage the act does not apply. 

3. It is quite clear, in the view we take of this case, 
that the verdict for $500, in favor of the plaintiff, can- 
not be sustained, and consequently the court erred in 
not setting it aside. 

Judgment reversed. 


———_+—__—_ 


EVIDENCE—ENTRIES IN PARTY’S OWN 
BOOKS. 


MASSACHUSETTS SUPREME JUDICIAL COURT, MARCH 
7, 1898. 


DONOVAN v. Boston AND M. R. Co. 


In an action against a railroad company for injuries at a 
crossing, plaintiff’s evidence was that he was injured near 
S. station, at 5:02 p. m., by an incoming train, his view of 
which was obstructed by another train which was deliver- 
ing passengers at the station. To show that no train was 
delivering passengers there at that time, defendant put in 
evidence, under objection, the entries on the telegraphic 
train report sheet kept in its train dispatcher’s office at 
B., together with the testimony of the train dispatcher 
that the entries of the time all trains pass the several sta- 
tions on the route were made from dispatches received by 
him from the station operators, Held, that defendant's 
evidence was competent. 


George A. O. Earnest and Frank D, Allen, for plains 
tiff. 


Walter I. Badger and Thomas Hunt, for defendant. 


BARKER, J. The questions for decision arise from the 
admission as evidence for the defendant of entries from 
a telegraphic train report sheet kept in its train dis- 
patcher’s office in Boston. It was in dispute whether the 
approach of an inward train at 5:02 Pp. mM. was hidden 
from the plaintiff by an outward train delivering pas- 
sengers at the East Somerville station, in the vicinity 
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of which the accident occurred. Witnesses for the de- 
fendant testified that there was no such outward train; 
that one passed without stopping at 4:52, and that no 
other passed or stopped until 5:12; and entries from 
the train sheet with the testimony of the person who 
made them, were admitted to show that outward trains 
passed at 4:10, 4:14, 4:21, 4:52, 5:12, 5:15 and 5:33 P. M. 

1. The plaintiff now contends that the entries should 
have been excluded, because they did not tend to show 
that no outward train was at the station at 5:02, the 
sheet not purporting to contain reports of all outward 
trains; but the bill of exceptions does not show that 
this ground of objection was stated at the trial; and 
from all that appears, we cannot say that even in this 
view the entries were immaterial. Upon the plain- 
tiff's testimony he might claim to the jury that the 
outward train, to the presence of which he had testi- 
fied, was one which should have been reported on the 
sheet; so that the entries, if competent, were material 
in that aspect of the case, if in no other. 

2. The plaintiff having objected to the competency 
of the train sheet, also excepted to the admission of 
testimouy explaining how it was made and used, and 
that it was part of asystem customarily used by the de- 
fendant for thirty years. Such evidence was compe- 
tent to show that the sheet was made in the ordinary 
course of the defendant's business, and to enable the 
court and jury to interpret its statements. If the 
plaintiff desired to have its effect limited he should 
have requested such instructions. 

3. Some statement of details is necessary in discuss- 
ing the competency of the entries. The sheet was a 
form or blank, ruled in columns and cross lines. Each 
train to be reported had a column, designated by its 
train number, and the names of the stations were in 
order upon the cross lines. When the sheet was in use 
figures were from time to time entered upon it by a 
person whose duty it was to enter them, and who was 
the witness producing it. Figures so entered indicated 
that the train to which that column was assigned left 
the station specified at the hour and minute denoted 
by the figures. The sheet was kept under the eye of 
the train dispatcher in his office in the Boston station. 
When atrain left that station the time of departure 
was entered; when a train left or passed any other sta- 
tion where there was a telegraph, an operator in that 
station immediately telegraphed to the dispatcher’s 
office a statement of the time when the train passed, 
and also entered the time on a sheet in his own office. 
The messages so sent to the dispatcher's office were 
there received from a telegraphic instrument by a 
telegrapher, who at once made the entries upon the 
sheet. The shget thus showed to the dispatcher be- 
tween what stations each designated train was at each 
moment; and he controlled the movements of trains, 
using this information; but the person who made the 
entries had no personal observation of the train, and 
the truth of the entries rested upon the statements of 
the operators at the stations. The telegrapher who re- 
ceived the messages and entered them upon the train 
sheet in the dispatcher’s office was produced as a wit- 
ness. The sheet of entries made by the operator at the 
East Somerville station was also produced and identi- 
fied; but the Somerville operator was no longer in the 
defendant's employment, and was not produced; his 
handwriting was not proved, and it was shown that his 
whereabouts were unknown; and upon the plaintiff's 
objection the East Somerville sheet was excluded. 
Under the plaintiff's exception to the ruling that the 
dispatcher’s sheet was competent evidence, entries 
from it were then read to the jury, showing the times 
when trains passed East Somerville. The failure to 
produce the East Somerville operator is relied upon by 
the plaintiff as one ground for his contention that the 
entries were not shown to be competent evidence. 





U pon this point he cites the cases of Kent v. Garvin, 1 
Gray, 148, and of Miller v. Shay, 145 Mass. 162, which 
held that book charges for goods delivered by a ser- 
vant whose entries or marks are transferred to his 
master’s account-book are inadmissible, unless the ser- 
vant is called to support the charges and prove the de- 
livery. But no entries were transferred to the dis- 
patcher's sheet from the sheet kept at the East Somer- 
ville station. As telegraphic messages are read by 
sound, as well as automatically recorded in symbols, 
these entries stand upon the same footing as if madg 
from oral statements uttered at the indicated station, 
and audible in the dispatcher’s office; or in view of 
the symbols in which the manipulation of his instru- 
ment by the operator who sends the message makes it 
visible at the receiving station, the entries are as if 
made from his signals given at East Somerville, and 
visible in the dispatcher’s office. These entries are 
not therefore governed by the rule applied in the cases 
ou which the plaintiff relies. 

4. The principal question is whether the train sheet, 
with the testimony of the witness who made the en- 
tries upon it, was competent evidence for the defend- 
ant. It is clear that the sheet was worse than useless 
if its statements, as seen by the dispatcher, were not 
accurate. Every interest of the defendant demanded 
that an entry, when made, should be true; and no rea- 
son can be conceived why the defendant should pro- 
cure or permit a false or incorrect entry to be placed 
under the eye of the official who controlled the move- 
ment of its trains; nor is there any reason to presume 
that the operator who observed the passing of the 
trains at a station and telegraphed the information to 
the dispatcher’s office, or the person who there re- 
ceived the messages and made the entries on the 
sheet, had any interest to misstate the facts or to 
make false entries. The system was the established 
course of the defendant's business, so that the sheet 
was not an accidental memorandum; and every step 
by which the information spread upon it was gathered, 
transmitted and entered was an act performed by some 
person in the line of his duty and in the usual course 
of his employment, under a sanction tending to make 
his statements true: and these acts were so connected 
with and dependent upon each other as to form parts 
of one transaction. If the sheet had been used and 
kept in the course of business by a third person, and 
not by the party by whom it was offered, there is au- 
thority in the decisions of this court for its compe- 
tency. In Briggs v. Rafferty, 14 Gray, 525, after evi- 
dence that the plaintiff's clerk had marked packages of 
goods and sent them to be carried by rail to the de- 
fendant’s place of residence, a servant of the railway 
corporation produced its regular freight business books, 
kept by himself, and testified that while he had no 
personal recollection of the facts, he had no doubt the 
entries in them were correct, and that the transac- 
tions therein recorded took place, and the evidence 
was held competent to prove the delivery of the goods 
at their place of destination. As the corporation re- 
ceived the goods in Boston and delivered them in Law- 
rence, and no other witnesses than the book-keeper 
appeared in support of the entries, and as it is appa- 
rent that they could not have all been made upon the 
personal knowledge of the book-keeper, the evidence 
was held competent upon no better footing than the 
train sheet in the present case, except that the latter 
was made by a servant of the party in whose favor it 
was offered, and is thus evidence which it has made for 
itself. In Adams v. Coulliard, 102 Mass. 167, 173, en- 
tries from railway freight books were held to have 
properly been read to the jury, although it does not 
appear that the persons who made out the way-bills, 
from which some of the entries were made, were 
called as witnesses; the court saying that “inferences 
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of fact are always to be legitimately drawn from the 
known course of business.’’ In these two cases the 
entries were declarations which tended directly, to 
support the right of the carrier to claim compensation 
for a service, aud one purpose of making them was to 
preserve evidence in support of aclaim. In ‘Townsend 
v. Pepperell, 99 Mass. 40, 43, 46, the account of the 
medical history of the case of a patient in the Massa- 
chusetts general hospital was held competent evi- 
dence, when produced by the superintending phy- 
sician, although he testified that he did not know by 
whom the entries were made, and that the book in 
which the account was entered was one of a series 
in his custody, in which, in the regular course of 
the business of the hospital, it was the duty of the 
physicians to enter the history of the cases under 
their charge; and in Costello v. Crowell, 133 Mass. 
352, 355, a book entry, identified by the testimony 
of the book-keeper who made it, was held competent 
to prove a date, although it does not appear that the 
fact stated in the entry was within his personal knowl- 
edge, and no other witness was called in support of it. 
In our opinion, because there is no reasonable possi- 
bility that any designed untruth had part in placing 
upon the train sheet the statements of which it is the 
vehicle, and all known circumstances concerning it 
favor its accuracy, and because it was an act rather 
than a declaration, and was sufficiently identified as 
genuine, it was competent evidence without the pro- 
duction or proof of the death of the operator who sent 
the messages; and its entries, material to the issue, 
were admissible and proper for the jury to consider, 
notwithstanding the fact that it was made by the ser- 
vants of the party by whom it was offered. Entries 
possibly similar, offered by the corporation by whose 
servants they were made, were held inadmissible in 
Railroad Co. v. Noel, 77 Ind. 110, 121, because in the 
opinion of the court neither res geste nor public 
records, but private entries in the private books of the 
company, made by its agents in the course of its busi- 
ness. But in the present case the train sheet, with its 
entries, and the messages from which they were made, 
were acts rather than declarations; and acts done be- 
fore any controversy had arisen, when all concerned 
had no interest except to know and to state the truth. 

5. After the court, uuder the plaintiff's exception, 
had ruled that the train sheet was competent evidence, 
and the entries showing when the trains passed East 
Somerville had been read to the jury, those which 
stated when the same trains left Boston were also 
read. The plaintiff made no request when the entries 
were read that the sheet itself should be put into the 
case. All the entries read were put in during the 
direct examination of the witness who made them; 
and his testimony, up to that point, tended to show 
that he entered the departure of trains from Boston 
from his own observation. His cross-examination dis- 
closed that the entries of the departures of trains from 
Boston were copied by him from a book in which they 
were made by train conductors just before the depart- 
ure of the trains. In view of this the court then di- 
rected the jury to disregard that part of the testimony 
which related to the time when trains left Boston, 
and stated that the part relating to the time when the 
trains went through Somerville might remain. Coun- 
sel for the plaintiff then said: ** [t seems to me that if 
any portion goes in we are entitled to the whole of it.” 
The presiding justice replied: ‘I do not think so.” 
To this remark the plaintiff's counsel excepted, add- 
ing: “It excludes from us now an opportunity to 
argue to the jury that bis reports coming from Somer- 
ville are inaccurate.’ Further conversation followed 
as to the fairness of withdrawing testimony once intro- 
duced, at the end of which the court ruled that the 
part of the evidence as to the time of leaving Boston 





should be disregarded by the jury, and that the other 
part should stand, subject to plaintiff's exception; 
and to this ruling, as we construe the bill of excep- 
tions, it was understood by all that the plaintiff should 
be considered as excepting, as it was made in reply to 
a statement of his counsel that he wished to save his 
rights. All this happened while the defendant was 
putting in its evidence, and during the examination of 
the witness who was called with the train sheet. The 
plaintiff now contends that if any part of the sheet 
was admissible the whole should have gone to the jury, 
aud that the court declined to permit its use to test 
the accuracy of the entries which remained in the 
case. The party against whom books are’ put in evi- 
dence may of course subject them to scrutiny or show 
that they were not fairly kept (Gardner v. Way, 8 
Gray, 189; Teague v. Irwin, 134 Mass. 303, 307); but 
the bill of exceptions does not show that the plaintiff 
laid the foundation for the application of this rule. 
When entries from the train sheet were read the sheet 
itself was not put in; and the plaintiff made no re- 
quest, either then or afterward, that it should go to 
the jury. All that he said upon the subject was in ob- 
jection to the withdrawal of certain entries. This was 
merely an exception to the withdrawal by the court of 
testimony once admitted, and such withdrawal is 
within the discretion of the presiding justice, and is 
not a matter of exception. But assuming that it can 
be inferred from the bill of exceptions that it is now 
open to the plaintiff to complain that he was not al- 
lowed to use the whole sheet to test the accuracy of 
the entries which remained for the consideration of 
the jury, his exception cannot be sustained. It is not 
shown that he was harmed. There is no presumption 
that one part of such a document contradicts another 
part, and it is nowhere made to appear to us that the 
entries withdrawn, or the whole sheet, tended in any 
way to discredit the entries which were admitted. 
Exceptions overruled. 
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NEW YORK COURT OF APPEALS AB- 
STRACTS. 


APPEAL—ORDER—DISCRETION OF GENERAL TERM. 
—(1) Where an appeal is dismissed by the General 
Term for failure to conform to the provisions of Su- 
preme Court Rule 41, in regard to serving the printed 
copies of the appeal papers, the order granting such 
dismissal is not reviewable in the Court of Appeals, 
the matter being entirely in the discretion of the Gen- 
eral Term; and it cannot be claimed that such order is 
appealable because it affects a substantial right, and 
determines the action, and prevents a final judgment 
from which an appeal might be taken, for under the 
Code of Civil Procedure, section 191, to render such an 
order appealable, it must be one which does not rest in 
the discretion of the court. (2) A similar motion to 
dismiss was granted at the previous General Term, un. 
less defendant, within twenty days after the service 
of the order on his attorneys, should submit himself 
to the jurisdiction of the court to be served with a cer- 
tified copy of the judgment. Held, that if appellant 
complied with that order, it did not exempt him from 
compliance with the requirements of rule 41, or bar a 
motion at a subsequent term to dismiss for violation of 
such rule. March 21, 1893. Wetmore v. Wetmore. 
Opinion per Curiam. 


CARRIER—LIMITING LIABILITY.— (1) A contract for 
the transportation of a horse by a railroad company 
recited that the company transported live-stock at 
certain prices, ‘‘ carrier’s risk,’’ and at reduced prices 
on certain risks being assumed by the shipper, and 
then provided that in consideration of the company 
trausporting one horse, valued at not exceediug $100, it 
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was agreed that in the event of loss ‘“‘from causes 
which would make the carrier liable,’’ its liability 
should not exceed such valuation. Held, that the re- 
covery of the shipper for the killing of the horse 
through the company’s negligence, for liability for 
which the contract did not give exemption, was lim- 
ited tothe amount named in the contract. 16 N. Y. 
Supp. 631, affirmed. (2) That the owner of the horse 
did not know of the terms of the contract is of no con- 
sequence, since his agent whom he employed to arrange 
forthe transportation, and who signed the contract, 
will be presumed to have known and assented to its 
provisions. Belger v. Dinsmore, 51 N. Y. 166; Steers 
v. Steamship Co., 57 id. 1. (3) The part of the contract 
limiting the liability of the company refers to an injury 
occasioned by its negligence as bailee, as well asin any 
other way. March 31, 1893. Zimmer v. New York 
Cent. & H. R. R. Co. Opinion by Gray, J. 


ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 

CARRIERS—PASSENGERS—NEGLIGENCE — MAIL BAGS 
ON PLATFORMS.— Where mail bags are customarily 
thrown from the cars upon acertain platform over 
which passengers are expected to pass, it is the duty of 
the railroad company to guard against accidents caused 
by passengers stumbling over such bags in the dark, 
even though the bags are thrown out by postal clerks 
in the service of the post-office department. The 
fourth instruction given at the request of the plaintiff, 
relieved of matters not now material, states that if it 
was customary for the defendant’s passenger trains to 
earry mail, and the defendant’s servants knew or 
might have known it was customary to throw mail 
bags upon the platform, and these servants neglected 
to remove said mail bags, and failed to have such lights 
upon the platform as were necessary to enable plaintiff 
to pass in safety, and she fell and was injured without 
fault on her part, the finding should be forher. The 
objection to this instruction is that there is no evi- 
dence to support it. In Muster v. Railroad Co., 61 
Wis. 326, the plaintiff was at work on a scaffold, put- 
ting up cornice on adepot building. A postal clerk 
threw a mail bag from a passing train, which struck 
one of the supports of the scaffold, knocking it down, 
and injuring the plaintiff. The evidence was all to the 
effect that mail bags were usually discharged some two 
hundred feet west of the depot, and there was no evi- 
dence that a mail bag had ever before been thrown off 
at the depot. Under this state of the evidence it was 
held that the company was not chargeable with notice 
that such a thing was likely to occur, and hence the 
company was not bound to guard against accidents 
from such a cause. In Carpenter v. Railroad Co., 97 
N. Y. 494, the plaintiff went to a depot to take an ap- 
proaching train. As the cars passed him, a postal clerk 
threw a mail bag on the platform, which struck the 
plaintiff. The defense was that the postal clerk was 
in the employ of the United States, and not in the em- 
ploy of thecompany. The proof showed that the prac- 
tice of thus discharging mail bags had prevailed for a 
long time. In view of this evidence, the court held 
that the company was chargeable with notice that 
mail bags were likely to be thrown off in the same 
manner and underthe same circumstances at the ar- 
rival of any postal car. Says the court: ‘“‘ By this 
knowledge the defendant is brought fairly within the 
rule which enjoins care, not only on the part of itself 
and servants, but also like care in preventing injury 
from the careless or wrongful act of any other person 
whom it permits to come upon its premises. The oc- 
cupants of a postal car are no exception to this rule, 
They were not strangers or uninvited.’’ And in an- 
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other like case it was said: ‘‘There was evidence in 
the case tending to show that mail bags had not un- 
frequently been thrown from this car, in such a way 
as to strike upon the platform where the plaintiff 
stood, and, if this evidence was believed, the court was 
justified in inferring that the defendant knew, or in 
the exercise of proper care ought to have known, this. 
It was within the power of the defendant to prevent 
this practice of throwing mail bags, if in no other way, 
by withholding the use of the car, or by stopping the 
train at the station.”’ Snow v. Railroad Co., 136 Mass. 
552. Mo. Sup. Ct., Feb. 27, 1893. Sargent v. St. Louis 
& 8. F. Ry. Co. Opinion by Black, C. J. 


CRIMINAL LAW—MANSLAUGHTER—NEGLECT TO PRO- 
VIDE FOOD OR MEDICAL ATTENDANCE FOR PERSON OF 
FULL AGE.—The prisoner, a woman of full age, and 
without any means of her own, lived with and was 
maintained by the deceased, her aunt, a woman of 
No one lived with them. For the last 
ten days of her life the deceased suffered from a dis- 
ease which prevented her from moving or doing any 
thing to procure assistance. During this time the pris- 
ouer lived in the house, and took in the food supplied 
by the tradesmen, but apparently gave none of it tothe 
deceased, nor did she procure for her any medical or 
nursing attendance, orinform any one of the condi- 
tion of the deceased, although she had abundant op- 
portunity todo so. No one but the prisoner bad any 
knowledge of the condition of the deceased prior to 
her death, which was substantially accelerated by want 
of food, nursing and medical attendance. Held, thata 
duty was imposed upon the prisoner under the cir- 
cumstances to supply the deceased with sufficient food 
to maintain life, and that the death of the deceased 
having been accelerated by the neglect of such duty, 
the prisoner was properly convicted of manslaughter. 
Queen v. Instan. 1Q. B. ’93, 450. 


DAMAGES—EXCESSIVE.—In an action for damages 
for the death of plaintiff's intestate it appeared that 
deceased was twenty-nine years of age, earning %60 
per month, and contributing from $40 to $55 per month 
of this amount to his family; that he had vever ac- 
cumulated any thing, and that in the course of his em- 
ployment be was away from home much of the time. 
There was no evidence disclosing any probability that 
deceased would have increased his earnings, or would 
have contributed to his family a larger amount than 
he had theretofore contributed, or that he was of 
pecuniary advantage to his family in any other way 
than by contributing money to their support. Held, 
that a verdict of $7,500 was excessive. In such case, 
an award of 82,500 for the pain and suffering of de- 
ceased is not so excessive as to be disturbed on appeal, 
it appearing that, though deceased only lived twenty- 
four hours after the accident, his leg was mangled, his 
system subjected to a terrible shock, and that he suf- 
fered intense pain.. If it were proper to adopt aga 
criterion for measuring the damages either the sum 
that, put at interest, would yield periodically a net in- 
come equal to the contributions the deceased would 
have made for alike time, or a sum estimated as the 
sum of all contributions that he might have been ex- 
pected to make if he had lived out the term of his ex- 
pectancy, to be ascertained by multiplying the amount 
given annually by the number of years of his expect- 
ancy, the verdict would not be excessive. But neither 
furnishes a correct criterion for estimating the dam- 
age; the former, because it provides for an annual in- 
come equal to the annual contributions lost, and in 
addition rests the fund that yields it; and the latter, 
for the same, as well as the additional, reason that the 
award of the jury is of a sum to be paid at once, 
whereas the sum of the contributions expected would 
have been paid in installments deferred from mouth 
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to month through aterm of more than thirty-five years, 
and their present value would therefore be less than 
their ultimate amount. The highest estimate in the 
evidence of the amount contributed by deceased to the 
plaintiffs was $540 per annum, and if they receive a sum 
sufficient to purchase an annuity of that amount fora 
term of years equal to his expectancy of life, that loss 
would seem to be entirely compensated. Indeed, such 
present sum would more than compensate the loss of 
such anticipated contribution, for the former is paid 
down, and its value is affected by no contingencies, 
while the latter is in expectancy only, subject to many 
contingencies, and is but equal to the former if the 
contingencies never arise. According to the Carlisle 
tables, estimating money at eight per cent per annum, 
$5,692.68 would purchase an annuity of $540 for the 
term of expectancy of the deceased, and we can see no 
way that the jury could have arrived at a larger sum 
without going beyond disclosed probabilities of future 
advantage, and taking into account bare possibilities. 
This they were not warranted in doing; on the con- 
trary, bare possibilities should have been disregarded ; 
and the amount of the contributions, calculated upon 
the basis that they would continue without interrup- 
tion for the term of his expectancy of life, should have 
been discounted on account of the contingencies to 
which they were subject. We can find in the evidence 
no basis for a verdict in excess of the sum indicated, 
and a finding for that sum could be reached only by 
assuming that no unfavorable contingency would arise. 
Inasmuch as this is true, we must conclude that the 
jury reached its verdict either by pursuing some such 
method as those we have criticised, or because it mis- 
conceived the law as the element of damage, or be- 
cause it labored under the influence of feelings inflamed 
by the tragic narrative contained in the record. We 
are clearly of opinion that no other explanation of the 
damages awarded can be made; and this conviction 
calls for and demands the exercise of the court’s power 
of supervision. Railway Co. v. Eddy, 42 Ark. 527. As 
the elements of damage in this class of cases are largely 
indeterminate, and admit of no exact standard of 
measurement, it is seldom that the court’s duty to re- 
view a jury’s award can be made to appear; but this 
difficulty does not excuse a performance of the duty 
whenever it is clearly discerned. In England and 
America the power has been exercised often, and that, 
too, where the injury was to the feelings or the senti- 
ments, or the damage consisted of pain and suffering 
caused by injury to the most delicate organs. Wood 
Mayne Dam. 746, and cases; 3 Suth. Dam. 259; 3 Sedg. 
Dam., § 1319 ef seq.; Gilbert v. Berkinshaw, Lofft. 771; 
Fotheringham v. Express Co., 36 Fed. Rep. 252; Bur- 
dick v. Weeden, 9 R. I. 1389; Wood v. Gunston, Style, 
466; Worster v. Proprietors, ete., 16 Pick. 547; Rail- 
way Co. v. Dwyer, 36 Kans. 58; Goetz v. Ambs, 22 Mo. 
170; Swartzel v. Dey, 3 Kans. 244; Clapp v. Railway 
Co., 19 Barb. 461; City v. Fisher, 53 Ll. 407; City v 
Kelly, 69 id. 475. The recovery apon the second cause 
of action for the benefit of the estate was for the pain 
and suffering of the deceased. His leg was mangled, 
and his system subjected to a terrible shock, which he 
survived for twenty-four hours, under intense pain, 
and in the anguish of impending dissolution. With- 
out intimating that we would have awarded a sum so 
large, we cannot say that a verdict for $2,500 appears 
so excessive as to warrant this court in disturbing it. 
The judgment upon this count is affirmed. Upon the 
other count we feel that $4,000 would fairly and fully 
compensate the widow and children for the pecuniary 
loss that the record shows them to have sustained, 
since it would purchase an annuity during the term of 
his expectancy of life in excess of half of his earnings. 
If therefore the plaintiff will remit $3,500 of the judg- 
ment on that count, it will be affirmed for the balance; 








if not, it will be reversed, and the cause remanded for 
anew trial. Ark. Sup. Ct., March 11, 1893. St. Louis, 
IM. &S. Ry. Co. v. Robbins. Opinion by Heming- 
way, J. 


DAMAGES—LIQUIDATED.— In a contract to complete 
ayrand stand for a race-course by a desiguated day, 
the contractor agreed to pay the owner $100 a day for 
every day that he should be in default after the day 
stated, which sum was thereby agreed upon, fixed and 
determined as the damages which the owner would 
suffer by reason of such default, and not by way of 
penalty. It wus also agreed that the owner might de- 
duct and retain the same out of any moneys becoming 
due to the contractor under the contract. Held, that 
the sum of $100 a day was liquidated damages. In de- 
termining whether a sum which contracting parties 
have declared payable on default in performance of 
their contract is to be deemed a penalty, or liquidated 
damages, the general rule is that the agreement of the 
parties will be effectuated. Their agreement will 
however be ascertained by considering not only par- 
ticular words in their contract, but the whole scope of 
their bargain, including the subject to which it re- 
lates. If on such consideration it appears that they 
have provided for larger damages than the law per- 
mits, e. g. more than the legal rate for the non-pay- 
ment of money, or that they have provided for the 
same damages on the breach of any one of several 
stipulations, when the loss resulting from such breaches 
clearly must differ in amount, or that they have named 
anu excessive sum in 2 case where the real damages are 
certain, or readily reducible to certainty by proof be- 
fore a jury, or asum which it would be unconscion- 
able to award, under any of these conditions the sum 
designated is deemed a penalty. And if it be doubt- 
ful, on the whole agreement, whether the sum is in- 
tended as a penalty or as liquidated damages, it will be 
construed as a penalty, because the law favors mere 
indemnity. But when damages are to be sustained by 
the breach of a single stipulation, and they are uncer- 
tain in amount, and not readily susceptible of proof 
under the rules of evidence, then, if the parties have 
agreed upon a sum as the measure of compensation for 
the breach, and that sum is not disproportionate to 
the presumable loss, it may be recovered as liquidated 
damages. These are the general principles laid down 
in the text-books, and recognized in the judicial re- 
ports of this State. Cheddick’s Ex’r v. Marsh, 21 N. 
J. Law, 463; Whitfield v. Levy, 35 id. 149; Hoagland 
v. Segur, 38 id. 230; Lansing v. Dodd, 45id. 525. In the 
present case the default consists of the breach of a sin- 
gle covenant, to complete the grand-stand as described 
in the approved plans and specifications within the time 
limited. It is plain that the loss to result from such a 
breach is not easily ascertainable. The magnitude 
and importance of the grand-stand may be inferred 
from its cost—$133,000. It formed a necessary part of 
avery expensive enterprise. The structure was not 
one that could be said to have a definable rental value. 
Its worth depended upon the success of the entire 
venture. How far the non-completion of this edifice 
might affect that success, and what the profits or losses 
of the scheme would be, were topics for conjecture 
only. The conditions therefore seem to have been 
such as to justify the parties in settling for themselves 
the measure of compensation. The stipulations of par- 
ties for specified damages on the breach of a contract 
to build within a limited time have frequently been 
enforced by the courts. In Fletcher v. Dyche, 2 T. R. 
32, £10 per week for delay in finishing the parish 
church; in Duckworth v. Alison, 1 Mees. & W. 412, £5 
per week for delay in completing repairs of a ware- 
house; in Legge v. Harlock, 12 Q. B. 1015, £1 per day 
for delay in erecting a barn, wagon shed and granary ; 
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in Law v. Local Board (1892), 1 Q. B. 127, £100 and £5 
per week for delay in constructing sewerage works; in 
Ward v. Building Co., 125 N. Y. 230, $10 day for delay 
in erecting dwelling-houses; afid in Malone v. City of 
Philadelphia (Penn. Sup.), 23 Atl. Rep. 628, $50 a day 
for delay in completing a municipal bridge—were all 
deemed liquidated damages. Counsel has referred us 
to two cases of building contracts, where a different con- 
clusion was reached: Muldoon v. Lyuch, 66 Cal. 536, 
and Clements v. Railroad Co., 1382 Penn. St. 445. In 
the former case a statutory rule prevailed, and in the 
latter the real damage was easily ascertainable, and 
the stipulated sum was unconscionable. In the case at 
bar we have no data for saying that $100 a day was un- 
conscionable. The sole question remaining on this ex- 
ception therefore is whether the parties have agreed 
upon the sum named as liquidated damages. Their 
language seems indisputably to have this meaning. 
They expressly declare the sum to be agreed upon as 
the damages which the defendant will suffer, they ex- 
preasly deny that they mean it as a penalty, and they 
provide for its deduction and retention by the defend- 
ant in a mode which could be applied ouly if the sum 
be considered liquidated damages. N. J. Ct. Err. and 
App., March 6, 1893. Wallis lron Works v. Monmouth 
Park Ass’n. Opinion by Dixon, J. 


DAMAGES—REMOTE—CARRIER—EJECTION OF FEMALE 
PASSENGER—LIABILITY FOR RAPE.—Though defend- 
ant was guilty of a wrong in requiring plaintiff, a young 
woman, sixteen or seventeen years of age, to get off the 
train before reaching her destination, a rape committed 
ou her by a male passenger, who also got off at the 
station at which plaintiff was compelled to alight, and 
who decoyed her into a saloon by offering to conduct 
her to an botel, is not the direct and immediate cou- 
sequence of defendant’s wrongful act, where such sta- 
tion was not an inappropriate or unsafe place fora 
youthful and inexperienced female, travelling alone, 
to remain between trains. Mo. Sup. Ct., March 13, 
1893. Sira v. Wabash Ry. Co. Opinion by Macfar- 
lane, J. 


EVIDENCE — HOUSE OF ILL FAME — DEFENDANT'S 
REPUTATION.—On trial of an indictment charging a 
woman with keeping a house of ill fame, where no evi- 
dence for defendant is offered, it is error to permit the 
State to introduce evidence as to her reputation for 
chastity. The attorney-general contends that under 
an indictment for keeping and maintaining a house of 
ill fame, evidence of the character of the defendant 
for chastity, as well as that of the inmates of such 
house, and of those who frequent the sate, is admis- 
sible. We do not assent to this proposition. It isa 
fundamental principle of the criminal law that the 
character of a defendant cannot be impeached or at- 
tacked by the State unless he puts his character in 
issue, either by becoming a witness in his own behalf, 
or by offering evidence in support of his character. 
State v. Waldron, 16 R. L. 191, 195; State v. Ellwood, 
17 id. 763; State v. Creson, 38 Mo. 372; State v. Lapage, 
57 N. H. 245, 290; Young v. Com., 6 Bush, 312, 316; 
Reg. v. Rowton, 10 Cox Crim. Cas. 25, 30; Greenl. Ev. 
(13th ed.), $8 25, 26, and cases cited, excepting that, in 
those cases where the defendant’s character is put in 
issue by the prosecution, then the prosecutor may ex- 
amine as to particular facts; for it is impossible with- 
out it to prove the charge. 1 Chit. Crim. Law, 574, 575; 
People v. White, 14 Wend. 111, 114; Whart. Crim. Ev. 
(8th ed.), § 64, and cases cited in note 6. See also 
Knight v. State, 70 Ind. 375, 380; Allen v. State, 15 Tex. 
App. 320, 333; Morrison v. State, 76 Ind. 335. The case 
before us is not one which comes within the exception 
just mentioned, as would that of one charged with 
being a “ notorious thief,’ World v. State, 50 Md. 49, 
or of being “ guilty of notorious adultery,” under a 











statute making such an offense indictable. People vy. 
Gates, 46 Cal. 52; Whart. Crim. Law, § 1747. The de- 
fendant is charged with keeping a house of ill fame, 
under the provisions of Public Statates of Rhode 
Island, chapter 80, section 1, and we fail to see that her 
individual character is thereby put in issue, any more 
than it would have been had she been indicted under 
the same section for keeping and maintaining a grog 
shop or tippling shop. And under an indictment for 
the last-named offense, we have never known of evi- 
dence being admitted as to the character of the de- 
fendant, unless he voluntarily put his character in 
issue. That the ‘ill fame” or bad reputation of the 
house may be put in evidence in a case like the one be- 
fore us, as may also the bad reputation of the inmates, 
and of those who frequent the place, there seems to be 
no doubt. Com. v. Gannett, 1 Allen, 7; Com. v. Kim- 
ball, 7 Gray, 328, 330; State v. Boardman, 64 Me. 523; 
State v. Lyon, 39 Iowa, 379; McCain v. State, 57 Ga. 
390; Beard v. State (Md.), 17 Atl. Rep. 1044; State v. 
Towler, 13 R. I. 661, 665; Com. v. Clark, 145 Mass. 251, 
255; Whart. Crim. Ev., § 261, and cases cited. But to 
go beyoud this, and admit evidence of the character 
of the person on trial for the keeping of such a house, 
is, it seems to us, clearly violative of the defendant's 
rights. In State v. Hand, 7 Lowa, 411, which was an 
indictment for keeping a house of ill fame resorted to 
for the purpose of prostitution and lewdness, the court 
in which the case was originally tried instructed the 
jury “that it was not necessary for the State to prove 
particular facts of lewdness or prostitution. Common 
reputation as to the character of the defendant, and of 
the house which he kept, is admissible to prove the 
crime.’ The defendant was found guilty, and, in re- 
versing the judgment, the Supreme Court said: ** The 
indictmeut is against the keeper, and not against the 
house asa nuisance. To convict, the house must be 
shown to bea house of ill fame, resorted to for the 
purpose named, and that defendant was the keeper of 
it. Particular acts of lewdness or prostitution need 
not be proved. The counsel for the defendant admit 
this much, and also that the character of the house 
may be fixed or shown by reputation or rumor. The 
objection is that the defendant cannot be made liable 
as the keeper of such a house by evidence of common 
reputation as to his character, and this objection we 
believe to be well taken. The bad character of the 
prisoner is entirely immaterial, in the first instance, 
in determining whether he was the keeper of the house; 
and that he was the keeper must be shown, in order to 
convict. If the charge was against the house, then its 
fame—ill fame—might be shown by proving, among 
other things, the character of the persons—the defend- 
ant, among others—resorting there from time to time. 
* * * Common reputation as to his character, however, 
is quite a different thing, and is not admissible to prove 
the crime here charged.’’ In Gamel v. State, 21 Tex. 
App. 357, the prosecution was allowed to prove, over 
objection, the defendant’s general reputation for want 
of chastity. In reversing the judgment in that case 
the court said: ‘*The indictment is for keeping a dis- 
orderly house, not the keeper’s character for being a 
common prostitute, or having a reputation for want of 
chastity. Such evidence was not admissible, because 
it did not tend to prove the issue to be tried.’’ See 
also Allen v. State, 15 Tex. App. 320. The attorney- 
general has referred us to several cases in which it is 
held that common reputation as to the character of 
the defendant is admissible. It is so held in State v. 
McDowell, Dud. (S. C.) 346; but the court, while stat- 
ing that the admissibility of such evidence ‘can be 
fully shown,”’ cites no cases in support thereof. In 
Sparks v. State, 59 Ala. 82, 87, the court says that, *‘ac- 
companied by evidence (which appears to have been 
given) that the defendant held herself out as naving 
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control over, managing, and keeping the house, and 
that it was frequented by persons of dissolute habits, 
and that the reputation of its inmates for chastity was 
bad, it was permissible to show that the character of 
the defendant for chastity was bad.” The same doc- 
trine seems to be held in Betts v. State, 93 Ind. 375, al- 
though not necessary to the decision. We think how- 
ever that the better authorities, as well as the better 
reason, are opposed to the doctrine of these cases; and 
we are not therefore disposed to follow them. The 
case of People v. Saunders, 29 Mich. 269, cited by the 
attorney-general, simply holds that under section 7702 
of the Compiled Laws of Michigan, which makes the 
letting of a dwelling-house, ‘‘ knowing that the lessee 
intends to use it as a place of resort for the purpose of 
prostitution and lewdness,” a crime, the prosecutor 
may prove that the lessee is a woman of ill repute, and 
had previously kept houses of illrepute. But it does 
not hold that the character of the defendant can be 
attacked. We therefure decide that it was error to 
permit the State to offer evidence relating to the de- 
fendant’s character. R. I. Sup. Ct., Feb. 18,1893. State 
v. Hull. Opinion by Tillinghast, J. 


MECHANIC’S LIEN—COOKING RANGES—EV1DENCE.— 
Portable cooking ranges, with zine to place them on, 
aud pipes for connection with the boiler and chimney, 
furnished during the construction of a house, are not 
such parts of the building as entitle the seller to a 
mechanic’s lien therefor. In the opinion of a majority 
of the court there was no evidence that the portable 
ranges for which the lien is claimed ‘‘ were to be fur- 
nisbed as parts of the several houses in which they 
were put,’’ or were “‘applied so as to constitute parts 
of the buildings,’’ within the meaning of Turner v. 
Wentworth, 119 Mass. 459, 465. See Dimmick v. Cook, 
115 Penn. St. 573; Schaper v. Bibb, 71 Md. 145. In 
the opinion of Mr. Justice Kuowlton and of Mr. Jus- 
tice Lathrop there was evideuce, and the case should 
have been sent toa jury. I concur in that opinion if 
the question what would pass as between vendor and 
purchaser be the test of what are “ materials used in 
the erection of a building.’’ Pub. Stat., chap. 191, § 1. 
Mr. Justice Barker and myself however are disposed 
to think that the words of the act are to be taken ina 
less artificial sense, and that the true test is structural 
connection with the building, which would lead us to 
the same result as the majority. Mass. Sup. Jud. Ct., 
April 3, 1893. Boston Furnace Co. vy. Dimock. Opinion 
by Holmes, J. 


NEGLIGENCE—CONTRIBUTORY—FERRY.— A_ passen- 
ger, entitled to safe transportation over railroad and 
ferry connecting therewith, upon invitation of the em- 
ployees of the railroad company managing the ferry 
passed from a boat by a way uppn the ferry bridge, 
provided for animals and vehicles. As he was so doing 
a runaway horse, belonging to the railroad company, 
careering at random about the ferry-house, bolted 
over a bow, which aided in the support of the ferry 
bridge, into the way where the passenger was, and in- 
jured him. Hel:l, that by being in the way indicated 
the passenger was not guilty of negligence which con- 
tributed to his injury. The proofs satisfactorily es- 
tablish that the plaintiff was practically invited by 
the defendant's employees to pass from the boat by 
the vehicle way. The northerly passenger exit was 
closed. The southerly exit was narrow. When the 
boat was made fast to the bridge, although there were 
no animals or vehicles upon it, a gang-plank or slide 
was drawn to it from the bridge, and the vehicle way- 
gate, behind which there was a waiting crowd, was 
thrown open, as though a signal to the crowd to pass 
off that way. The plaintiff was among the first of 
those who availed themselves of this offered exit. The 
use for which the way he took was designed was the 








transfer of controlled animals and vehicles to and from 
the boat. Passage over it brought to him knowledge 
of its customary use, and suggested a prudent watch- 
fulness against the dangers attendant upon that use. in 
other words, it was a place of obvious danger from a 
certain use, against which it was the plaintiff's duty to 
guard, and the invitation to pass that way did not ab- 
solve him from the reasonable performance of his duty 
in this respect. But the duty did not extend to dan- 
gers from causes ab extra that use, such as the rapid, 
uncontrolled career of a wild horse, whose career was 
undirected, irregular and regardless of any way, and 
who, as he madly ran at random, happened to spring 
over the end of the bow to the place where the plaintiff 
was injured. We think that it was not the plaintiff's 
duty to anticipate use of the driveway by a runaway 
horse of the defendant, and speaking with more par- 
ticularity, to anticipate the bolting of such a horse 
over the end of the bow into the driveway. Iam sat- 
isfied that this case is within the reasoning of the well- 
considered case of Railroad Co. v. Ball, 53 N. J. Law, 
283, which cannot fail to elicit approval. It is not per- 
ceived that there was negligence upon the part of the 
plaintiff which contributed to the injury of which he 
complains. N. J. Ct. Err. and App., March 6, 1893. 
Watson v.Camden & A. R.Co. Opinion by McGill, Ch. J. 


RAILROADS — ACCIDENTS AT CROSSINGS — NEGLI- 
GENCE.— Where the whistle on an engine is sounded 
when the train is from a quarter to half a mile from a 
country grade crossing, so that it can be heard there, and 
the track can be seen for a distance of about four hun- 
dred feet at a point two hundred feet from the crossing, 
and seventy-four feet from the crossing it can be seen 
for nine hundred and ninety feet, it is not negligence 
to run a train at the rate of fifty miles an hour over 
such crossing; and where a person who testifies that 
he did not hear the whistle, is injured, the engineer 
being unable to stop the train in time to avoid a col- 
lision after he sees that the person does not heed the 
alarm, there is nothing on which to submit the ques- 
tion of the railroad company’s negligence to the jury. 
It is argued it was negligence in defendant to main- 
tain the speed of fifty miles an hour in its approach to 
the crossing; for if it had “slowed up” the plaintiff 
could have cleared the crossing before the train 
reached it. The weakness of this argument is in the 
implied duty it imposes on the railroad company, of 
conceding the superior right of the traveller to the 
crossing. Undoubtedly, when both are approaching 
the crossing at arate of speed which would put them 
on it at the same time, unless one or the other slows 
up or stops, disaster to one or the other, or both, fol- 
lows. If the train has given the proper warning signal 
to the traveller, of its intention immediately, for a very 
short space of time, to occupy the crossing, the further 
duty of slowing up or stopping until the traveller has 
safely passed is not, by law, imposed upon it. That 
duty is on the traveller. In passing over a street ina 
city, town or village, the circumstances being wholly 
different from a crossing in the country, ordinary care 
changes the duty, because these street crossings usually 
are at short intervals. The view of the traveller from 
the cross streets is obstructed by lines of buildings 
close to the track. While the sound of the whistle and 
the bell can be heard, it is difficult tou determine their 
locality, or tell whether they come from an approach- 
ing or receding train. But the evidence here fails to 
show this crossing, so far as concerns danger, was in 
any material particular different from other country 
crossings. The view at some points in the approach to 
it, as may be said of nearly all of them, is obstructed. 
Invariable human experience however, as well as the 
evidence in the case, proves that the steam whistle of 
this coming train, in the open country, could be heard 
from a quarter to a half mile from where it was 
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sounded. And this is the law, so far as we have been 
able to ascertain, not only in this State, but in all 
others, except one. The Supreme Court of Texas held 
in Railroad Co. v. Carson, 66 Tex. 345, that the right of 
the railroad company to the crossing was subordinate 
to that of the public using the highway. Logically it 
follows that tbe train must slow up or stop until the 
traveller is safely across the rails. But in this State 
the law is otherwise. Railroad Co. v. Ritchie, 102 
Penn. St. 425; Childs v. Railroad Co., 24 Atl. Rep. 341; 
Telfer v. Railroad Co., 30 N. J. Law, 188; Warner v. 
Railroad Co., 44 N. Y. 465. Penn. Sup. Ct., March 13, 
1893. Newhard v. Pennsylvania R.Co. Opinion by Dean, J. 


WATER AND W ATER-COU RSE—CHANGE OF CHANNEL— 
RIPARIAN RIGHTS.—The owner of land abutting on the 
Missouri river holds only to the water’s edge, and he 
acquires no title to the river bed where the course of 
the river is changed by avulsion. The channel of the 
old river bed of 1881 was at the time of the commence- 
ment of this suit, and is now, according to the weight 
of authority, the line between the States of Missouri 
and Kansas, and consequently the land in controversy 
is within this State, and within the jurisdiction of the 
Circuit Court. In the case of State of Nebraska v. 
State of Lowa, 143 U. 8. 359, the Supreme Court of the 
United States held that when the middle of a stream 
is the boundary between the States or of private land- 
owners, that boundary follows any changes in the 
stream which are due to a gradual accretion or deg- 
radation of its banks; but when the change is of a 
sudden and rapid character, such as occurs when a 
river forms a new course by cutting through a bend, 
the boundary does not follow the change, but remains 
in the middle of the old channel. 2 Bl. Com. 262; 
Ang. Water-courses, § 60; Trustees v. Dickinson, 9 
Cush. 544; Buttenuth v. Bridge Co., 123 Ill. 535; Rail- 
road Co. y. Devereux, 41 Ped. Rep. 14; Hagan v. Camp- 
bell, 8 Port. (Ala.) 9; Murry v. Sermon, 1 Flawks, 56. 
In the case of City of St. Louis v. Rutz, 138 U.S. 245, 
the Supreme Court of the United States says: ‘It is 
laid down however by all the authorities, that if the 
bed of the stream changes imperceptibly by the gradual 
washing away of the banks, the line of the land border- 
ing on it changes with ic; but that, if the change is by 
reason of a freshet, and occurs suddenly, the line re- 
mains as it was originally. This principle is recognized 
by the Supreme Court of Illinois in Buttenuth v. 
Bridge Co., 123 Ill. 536-546, in these words: ‘'The law 
as stated by law writers and in the adjudged cases 
seems to be that when ariver is declared to be the 
boundary between States, although it may change im- 
perceptibly from natural causes, the river, as it runs, 
continues to be the boundary. But if the river should 
suddenly change its course or desert the original chan- 
nel, the rule of law is, the boundary remains in the 
middle of the deserted river bed.’’’ Avulsion does 
not change the boundary, but it remains in the center 
of the old channel. 8 Op. Atty.-Gen. U.S. 175, 177. 
This court, as far back as 1875, in the case of Benson 
v. Morrow, 61 Mo. 345, held that the proprietor of land 
on the bank of the Missouri river does not own to the 
center of the stream, but only to the water's edge. 
This decision has been followed and approved in the 
following cases: Lamme v. Buse, 70 Mo. 463; Camp- 
bell v. Gas-light Co., 84 id. 352; Buse v. Russell, 86 id. 
215; City of St. Louis v. Lemp, 93 id. 477; Meyer v. 
St. Louis, 8 Mo. App. 266; Naylor v. Cox, 21 8. W. 
Rep. 589 (decided at this term), and has become a rule 
of property; and whatever the law may be in other 
jurisdictions, this rule has been too long adhered to, 
and the rights of property acquired by reason of the 
rule too firmly fixed thereby, to be at this late day de- 
parted from or overruled. Mo. Sup. (t., March 14, 
1893. Rees v. McDaniel. Opinion by Burgess, J. 





WATER AND WATER-COURSES — POLLUTION OF 
STREAM.—A riparian proprietor upon a non-navigable 
stream is evtitled, in the absence of grant, license or 
prescription limiting his rights, to have the stream 
which washes his lands flow as it is wont by nature to 
flow, without material diminution or alteration. ‘Aqua 
currit et debet currere ut currere solebat.’ Every riparian 
proprietor has the right to insist that the stream shall 
flow to his lands in the usual quantity and quality, and 
at its natural place and height. He owes the duty of 
permitting it to flow off his land to the lower riparian 
proprietor in its accustomed quantity, quality, place 
and level. The proprietor has no property in the flow- 
ing water, which is not the subject of riparian owner- 
ship, but he may use it for any purpose to which it can 
be beneficially applied, without material injury to the 
rights of others. Any diversion or obstruction of the 
water which substantially diminishes its volume, or 
the depositing of any substances in the stream which 
corrupt or pollute the water to such a degree as essen- 
tially to impair its purity, and prevent its use for any 
reasonable and proper purpose to which running water 
is usually applied, is an infringement of the right of 
other owners of land through which the stream flows. 
An action for damages may be maintained by a ripa- 
rian proprietor for the pollution of a stream. So a per- 
petual injunction will be granted to restrain such pol- 
lution, especially if it is of a continuous nature, even 
when the plaintiffcould only recover nominal dam- 
ages at law, because of the inconvenience of repeated 
actions, and the danger of the acquisition of an ad- 
verse right to pollute it by its continuance for twenty 
years. Soalso a perpetual injunction will be granted 
to restrain the pollution of a stream where the nature 
of the injury is such as to render it difficult or imprac- 
ticable to adequately measure the damages and fully 
compensate for the wrong. Gould Waters (2d ed.), 
§ 223, and cases cited in note 1; Merrifield v. Lombard, 
13 Allen, 16; Lyon v. McLaughlin, 32 Vt. 423; Hols- 
man v. Spring Bleaching Co., 14 N. J. Eq. 335; High 
Inj. (3d ed.), 88 749-795. The injury alleged is not con- 
tingent, remote or speculative. It is distinctly charged 
that the defendant daily passes through its factory 
three million gallons of water, and uses eighty tons of 
straw, twenty-seven tons of lime and five gallons of 
muriatic acid,all of which are worked upon by the water 
passing through the factory, which is discharged into 
the river; that one hundred and seven tons of solid 
matter are thrown into said water each day, and only 
about forty tons are taken out, and the remaining 
sixty-seven tons daily pass into the river; that the 
water passing through the factory, as it reaches the 
river, is of a dirty brown in color, and glutinous in con- 
sistency, and has the effect, and has had ever since the 
works were started, to render the water of the stream 
at all points below on White river from Noblesville, to 
a point somewhere below the city of Indianapolis, 
which was, before the starting of said works, clear and 
pure for drinking and other like purposes, brown in 
color, offensive to the smell, and impure and unwhole- 
some for drinking and other like purposes; that prior 
to the starting of the works the river was well stocked 
with fish, and was acceptable for drinking to domestic 
animals, but since the starting of said works, by reason 
of the flowing of the water and other matter there- 
from into the river, the fish between said points have 
died, or abandoned that part of the river, and cattle, 
after tasting it, refuse todrink it, or if they do drink 
it, it renders their mouths sore; that the water in the 
canal is now also amber brown in color, stained with 
said offal from said mill, and from being of the same 
degree of purity of the water formerly in the river it 
has, by reason of said offal, been rendered impure. 
These facts clearly show actionable injury to plaintiff's 
riparian rights. The bill also shows that the plaintiff 
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has been and is suffering, and will continue to suffer, 
material pecuniary injury from this infringement of 
his rights. The extent of its pecuniary injury from 
the nature of it, and from theextent and character of 
the uses to which plaintiff devotes the water, is incapa- 
ble of any certain admeasurement; but if the plaintiff 
had neglected to use or appropriate the water, or had 
as vet suffered but small pecuniary loss, it would not 
present any such impediment as would warrant a court 
of equity in refusing relief. Nor could the fact that 
the defendant would be exposed to great difficulty and 
expense to restore the water to its accustomed purity 
present such objections as would justify the court in 
denying equitable relief. High Inj. (3d ed.) 795, and 
cases there cited. Courts will not interpose by injunc- 
tion to prevent a more eventual or contingent nui- 
sance, nor will they interpose when the injury is remote 
or contingent, and rests merely in speculation. A very 
strong case must be made by the bill to justify the 
court in granting injunctive relief; and if there is rea- 
sonable doubt of the effect of the alleged nuisance on 
the construction of the facts alleged in the bill,there will 
be no interference until the matter is tested by actual 
experience. These principles however do not rule the 
facts exhibited in the bill. The bill shows the wrong- 
ful corruption of pure and wholesome water, so that it 
has become offensive to sight and smell, and delete- 
rious in use for ordinary domestic purposes. It clearly 
discloses an actionable wrong. U.S. Cire. Ct., Dist. 
Ind., Feb. 6, 1893. /ndianapolis Water Co. v. American 
Strawboard Co. Opinion by Baker, D. J. 53 Fed. Rep. 
970. 


—- _ 


“1 MUOVE!” 


THE MAINE PRACTICE ACT. 


The following is a copy of the Practice Act adopted 
in Maine: 
Chapter 217. 
AN ACT in relation to suits at law and in equity in the 
Supreme Judicial Court and Superior Courts. 

Section 1. When,in an action at law in the Su- 
preme Judicial Court, it appears that the rights of the 
parties can be better determined and enforced by a 
judgment and decree in equity, the court may, upon 
reasonable terms, strike out the pleadings at law, and 
require the parties to plead in equity in the same cause, 
and may hear and determine the cause in equity. 

§ 2. When in any equity proceeding in the Supreme 
Judicial Court, it appears that the remedy at law is 
plain, adequate and complete, and that the rights of 
the parties can be fully determined and enforced by a 
judgment and execution at law, the court may, upon 
reasonable terms, strike out the pleadings in equity, 
and require the parties to plead at law in the same 
cause, and may hear and determine the cause at law. 

§ 3. Whenin an action at law commenced in either 
of the Superior Courts, and pending in the Supreme 
Judicial Court, sitting as a law court, it appears that 
the rights of the parties can be better determined and 
enforced by a judgment and decree in equity, the Su- 
preme Judicial Court may, upon reasonable terms, 
strike out the pleadings at law, and require the parties 
to plead in equity in the same cause; and thereupon 
the actien shall be transferred to the docket of the Su- 
preme Judicial Court for the same county, and be 
heard and determined in equity in that court. 

§ 4. Any defendant may plead in defense to any ac- 
tion at law in the Supreme Judicial Court any matter 
which would be ground for relief in equity, and shall 
receive such relief as he would be entitled to receive 
in equity against the claims of the plaintiff; such mat- 
ter of defense shall be pleaded in the form of a brief 





statement underthe general issue. And by counter 
brief statement any plaintiff may plead any matter 
which would be ground for relief in equity against any 
defense set up by any defendant in an action at law in 
said court, and shall receive such relief as he would be 
entitled to receive in equity against such claim of the 
defendant. 

§ 5. In actions at law in the Superior Courts, equitable 
defenses and equitable replies to matters of defense, 
may be pleaded by filing a brief statement thereof, sup- 
ported by affidavit that the matters so pleaded are true 
in fact. Thereupon the action shall be transferred to 
the docket of the Supreme Judicial Court for the same 
county, and be heard and determined in that court. 

§6. Whenever in such action any matter which would 
be ground for relief in equity is so pleaded by any 
party, the Supreme Judicial Court may make such 
decrees and restraining orders as may be necessary to 
protect and preserve such equitable rights, and may 
issue injunctions, according to the usual practice of 
courts of equity. 

$7. No attachments shall be affected by proceedings 
under this act. Either party to a cause may, upon pe- 
tition, obtain from the court an order for the attach- 
ment of property of a party to the suit to secure any 
judgment which may be obtained, to be made on such 
precept as the court may order, and to be recorded as 
in case of other attachments. 

§ 8. In all proceedings in the Supreme Judicial Court 
under the preceding sections, when there appears to be 
any conflict or variance between the principles of law 
and those of equity as tothe same subject-matter, the 
rules and principles of equity shall prevail. At the 
hearing of all equity cases oral testimony shall be re- 
ceived as in trials at common law. 

§9. A party to any action in the Supreme Judicial 
Court or Superior Courts may file in the clerk’s office 
of the court in the county where such action is pend- 
ing any document which he may deem material to the 
issue, and give tothe adverse party notice of such fil- 
ing, and that he desires the execution of said document 
to be admitted. Unless the adverse party shall within 
seven days after such notice, unless the time is en- 
larged by the court or a justice thereof, file in said 
clerk's office a denial of the genuineness of the execu- 
tion of said document, he shall be held to have admit- 
ted the same. 

$10. Where books, papers or written instruments 
material to the issuein any action at law pending in 
the Supreme Judicial Court or in the Superior Courts 
are in the possession of the opposite party, and access 
thereto refused, the court upon motion, notice and 
hearing, may require their production for inspection. 

§ 11. No justice of the Supreme Judicial Court shall 
sit in the law court upon the hearing of any cause tried 
before him, or in which any of his rulings are the sub- 
ject of review, nor take any part in the decision 
thereof. 

{Approved March 17.] 


CORRESPONDENCE. 


ADVERTISING IN SUNDAY NEWSPAPERS. 


Editor of the Albany Law Journal: 

You are not upto date when you say, as you do in 
effect in last Saturday’s JOURNAL, that a contract for 
advertising in a Sunday newspaper in this State is in- 
valid. If you willlook at chapter 702, Laws of 1871, 
you will see that contracts for advertising in papers 
dated or published on Sunday are made valid. 

Respectfully, 
RicHARD M. Bruno. 

New York, April 24, 1893. 
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NEW BOOKS AND NEW EDITIONS. 
RENWICK'S PATENTABLE INVENTIONS. 

This 12mo. volume of one hundred and fifty pages, 
published by the Lawyers’ Co-Operative Publishing 
Company, of Rochester, is the work of Mr. Edward 8. 
Rev wick, who is not only a patent lawyer and solicitor, 
but a civil engineer, and has hadalong and wide ex- 
perience as a patent expert. He is also an inventor. In 
such circumstances his book ought to be valuable, and 
seems to be of practical value. 


AMERICAN STATE Reports, VOL. 29. 

This volume contains selections from fourteen vol- 
umes of reports of the States of Arkansas, California, 
Connecticut, Florida, Illinois, Kentucky, Nebraska, 
Ohio, Oregon, Texas, Virginia, West Virginia and 
Wisconsin. There are exhaustive and important notes, 
among other subjects, on confidential communications 
between husband and wife, life insurance when fraudu- 
lent as to creditors, and liability of municipal corpora- 
tions for defects and want of repair of sewers. The se- 
lection is good, and the work is prosecuted with com- 
mendable promptness. 


VANFLEET’S COLLATERAL ATTACK. 

The Law of Collateral Attack on Judicial Proceedings. By 
John M. Vantleet, judge of the thirty-fourth judicial cir- 
cuit of Indiana. Chicago: Callaghan & Co., 1892. 

This isaremarkable book in a good many ways. 
First, there is enough of it typographically (above 
eleven bundred pages) to make two volumes if printed 
with ordinary spaciousness. Second, there is enough in- 
tellectual workin it toanswer for two respectable treat- 
ises of the ordinary kind. Third, the author’s opinions 
appear on almost every page, but are declared with the 
greatest simplicity and conciseness. Fourth, the ar- 
rangement and treatment are scientific, without pa- 
rade, affectation or pedantry. Fifth, the table of con- 
tents (thirty pages) and the index (eighty-six pages) 
evince almost brainwork enough for an average law 
book. By this time it must be evident that we regard 
the work as commendable, and we would commend it 
in no faint terms. The amount of patient, micro- 
scopic labor it discloses is astonishing, and the result 
is a wondrous mosaic of statement of cases, touched 
by an illuminating, bold and strong hand. While the 
table of cases cited extends to some fifty closely- 
printed pages, it is amusing to read the author's naive 
confession in the preface, that *‘ It seems to me that a 
small collection of abstracts from the Court of Appeals 
of New York and from the Supreme Courts of Ohio 
and of the United States was lost, but Iam not certain 
about that, and bave no way to verify it at present.” 
What matter? No great loss, we dare say! Enough is 
left, in all conscience. But the confession is a mighty 
argument for codification. Judge Vanfleet has pro- 
duced a capital treatise on a novel topic. We do not 
always agree with his opinions, but many of them are 
convincing, and they show an independence and a 
consideration that are quite unusual. The work must 
make itself indispensable. 


BISHOP ON CoDE PRACTICE. 

Code Practice in Personal Actions. An elementary treatise 
upon the practice in a_civil action, as governed by the 
provisions of the New York Code of Civil Procedure. Pre- 

ared for the use of students. By James L. Bishop. New 
York: Baker, Voorhis & Co. 

There is nothing but good to be said of this book. It 
is downright excellent. Although prepared for stu- 
dents, and the outcome of lectures delivered at Colum- 
bia Law School, it is not to be despised by practition- 
ers, and is a positive relief after contemplation of 
Bliss’ elephantine book. It enables one to get a single 
and clear view of the law, and after he has done that 
he may proceed to bewilder himself and oppress the 
court by citing a few hundred cases more than the es- 
sential ones here given. We deem it the best treatise 
of the sort we have ever seen. 


SMITH ON PERSONAL PROPERTY. 

This is a concise manual, by Mr. Horace E. Smith, 
late dean of the Albany Law School. In three hundred 
and twenty-five pages of text the author states accu- 
rately the principles of this important branch of legal 
learning. The chief value of the work, we believe, 
will be in its adaptation to the requirement of stu- 
dents. As an introduction to the law of personal 
property we can cordially recommend it, 





NOTES. 


AN interesting little piece of history has come to light 
owing to the remarks made by Sir Henry James 
in the debate in the House of Commons on the law 
officers’ remuneration which we quoted last week. It 
has of course long been surmised that the original 
cause of the non-detention of The Alabama, resulting 
in the payment of an enormous sum by this country 
by way of compensation, was the delay of the then law 
officers in advising on the question. Sir Henry James 
said: *“*Of the three law officers, one was enjoying 
himself on the banks of the Wye when his opinion was 
asked upon the point, and he duly forwarded his opin- 
ion to London, wrapped up in a brown-paper cover. 
The parcel was carefully followed by certain enter- 
prising agents of those who were interested in getting 
the vessel away, and long before it reached London 
they were in possession of the law officer's opinion, 
with the result that before that opinion could be acted 
upon by the authorities, the vessel was hastily equip- 
ped and she put to sea.” Lord Selborne, who is the 
survivor of the three law officers referred to, at once 
categorically denied these statements, and explained 
that the case for opinion and papers were sent either 
to the chambers or residence of Sir J. D. Harding, the 
queen’s advocate, but that as he was then unfortu- 
nately suffering from mental disease, the papers were 
delayed, and did not reach the other law officers until 
July 28, and their opinion was given on the following 
day. Sir Henry James, in reply, pointed out that in the 
argument of the British case before the arbitrators at 
Geneva it was stated that the case for opinion and pa- 
pers were sent to the private residence of the queen’s 
advocate on July 23, and he asked what became of 
them between that date and July 28. Hereupon there 
came to the scene Mr. Marshall, who stated that the 
late Sir Fitzroy Kelly told him that at the ‘‘time Sir 
Johnand Lady Harding were residing near Monmouth, 
close to the Wye, and Sir John was beginning to show 
signs of insanity, which his wife was naturally desir- 
ous to keep secret, in the hope that he would recover. 
The papers relating to The Alabama were sent on from 
the address in London to Monmouth, and were opened 
by Lady Harding, who managed to put off sending any 
reply for three or four days, when a second and more 
urgent communication compelled her to reveal that 
her husband was not in a state of mental health to en- 
able him to reply.” Lord Selborne, in replying to this, 
says he is satisfied that no letter from Lord Harding 
was received at the foreign office, and he believes that 
Sir John Harding was at the time in London, and suf- 
fering from acute mental disorder; and he adds that 
“Sir Henry Layard believed that the papers were ob- 
tained from Sir John Harding’s private residence in 
London by the help of a gentleman (now dead) whom 
he named to me.”’ There is no doubt that the incident 
furnishes a strong argument in favor of more formal 
arrangements for the reception and delivery of papers 
intended for the law officers. But it may be ques- 
tioned whether, under the exceptional circumstances 
above mentioned, delay would not have been just as 
likely to havearisen, even if the expensive law officers’ 
department had then been formally constituted.—So- 
licitors’ Journal. 
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CURRENT TOPICS. 


M\HE interests of this country involved in the 

Behring Sea Commission, now in session in 
London, have wisely been confided to ex-Minister 
Phelps, Mr. James C. Carter and Mr. Frederic R. 
Coudert as the leading counsel, who are unquestion- 
ably in the front rank of American advocates, not 
to say ‘‘ jurists.” Mr. Carter is now speaking, and 
has been speaking for some weeks. It would not 
be inappropriate for him to conclude on the fourth 
of July, with some pertinent allusions to the day. 
There are able counsel opposed to ours — Sir Charles 
Russell and Sir Richard Webster — but the Ameri- 
cans have nothing to fear in the comparison. The In- 
dependent remarks : 

“The argument before the Behring Sea Commission 
has continued through the week entirely in the ad- 
dress of Mr. Carter, which is spoken of on every hand 
as remarkably able and as having made considerable 
impression upon the Commission and the English ad- 
vocates. Mr. Carter referred to the mistranslation 
and other garbling of the Russian documents, and said 
that the motive in thus embarrassing the government 
had not been ascertained; fortunately the United 
States had in its possession the printed Russian 
originals and could not be accused of bad faith in the 
matter. Mr. Carter claimed that the British report 
was founded almost entirely upon the utterances of 
natives and persons of inferior intelligeuce, while the 
American report was almost exclusively evidence given 
by officials who had made a special study of the qnes- 
tions involved. He also claimed that in questions of 
social advantage the law goes to the furthest extremity, 
giving protection to property even when intangible, 
and instancing the law of patents.”’ 

We are awaiting, with some curiosity, to see how 
the London law journals will ‘size up” the Ameri- 
can advocates. Since the foregoing was written Mr. 
Carter has concluded, after speaking forty hours. 
The president of the commission paid him a great 
compliment on his ‘‘ magnificent argument.” This is 
an awkward precedent, for the omission in subse- 
quent cases will be invidious. 

An Indian newspaper speaks with some sarcasm 
on the inconsistency of two recent sentences in 
India, by the same judge, one of culpable homicide, 
not amounting to murder, by which an old offender 
was condemned to eight years’ hard labor, and the 
other for stealing a pair of sandals, valued at one 
rupee, by which the offender was adjudged to trans- 
portation for ten years. This grieves the Indian 
Jurist, which observes: ‘‘ We are sorry to see the 
Times of India following Mr. Labouchere’s foolish 
and mischievous example in contrasting sentences 
and deducing the existence of idiocy in the persons 
who passed them presumably after carefully con- 
sidering many circumstances, of which the public, 
including their critics, can know absolutely nothing, 
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At the first blush, there is nothing in the least re- 
markable in a judge sentencing a man to eight years’ 
hard labor for culpable homicide. And prima facie 
it is right and proper (see the Indian Penal Code) 
to punish a recidivist with transportation whether 
he steals goods to the value of one rupee or goods 
to the value of one thousand rupees. The Times of 
India shows no grounds for laughing at Mr. Justice 
Starling, who may wisely be credited with the pos- 
session of ordinary common-sense and average power 
of discrimination.” But yet there will appear to 
the ordinary mind, perhaps with some show of rea- 
son, a grotesque disproportion between the sen- 
tences, by which the value of a human life is put 
below that of a pair of old shoes. It reminds one 
of the familiar instances in Texas in which a man- 
slaughterer gets off with a lighter sentence than one 
who steals a mule. Although the sentences were 
within the allotted discretion of the court, yet the 
effect upon the public mind, we dare say, will be 
to cheapen human life and to render old shoes com- 
paratively sacred. All this is submitted with diffi- 
dence, because we do not know but that the larceny 
of old shoes in that country of curious customs and 
notions may be regarded as a peculiarly heinous and 
dangerous crime. 


The London legal journalists seem considerably 
exercised over the prospect of home rule for Ireland, 
and from several gentle intimations which have 
come to us in their columns it is to be inferred that 
they are not altogether favorable to it. That the 
measure seems likely to prevail however may be in- 
ferred from the fact that the Law Times has a recent 
discussion of ‘*The Royal Veto,” in which the 
ground is taken that the queen may exercise that 
right. It is startling to be told that the royal veto 
power is not dead but only sleeping. It has been 
in a slumberous condition —in a trance so to speak 
— since 1707, and its revival after nearly two cen- 
turies would seem quite remarkable. The Times 
observes: 


“The second Parliament of Charles IIT declared that 
there was no truth in the ‘opinion that both Houses 
of Parliament, or either of them, have a legislative 
power without the king.’ And by the same statute it 
was enacted that any one holding or expressing an 
opinion to the contrary was liable to the now obsolete 
penalties of a premunire. By way of enforcing this 
proposition, we desire to draw attention to the utter- 
ance of the latest publicist, who speaks with authority, 
and in presence of all the results of our political au- 
thorities. In his Law and Custom of the Constitution 
(published at Oxford in 1892), volume 1, page 82, Sir 
William Anson says as follows: * Legislation is effected 
by the crown in Parliament; it is the queen who 
makes laws with theassent of Lords and Commons, and 
by the authority of the same. But in fact the Com- 
mons have an exclusive initiative and control over one 
branch of legislation, the laws by which taxes are im- 
posed; they have a preponderating influence over all 
other legislation; and the enacting power of the crown 
has, since the reign of Henry VI, been reduced toa 
right to express assent or dissent when measures are 
submitted by Lords and Commons; even the veto, 
which is all that custom has left to the crown, has not 
been exercised for nearly two hundred years.’ But it 
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exists allthe same. The old formula, whereby the 
royal assent was given to an act passed by both Houses 
of Parliament, and which may nowadays be heard in 
the House of Lords, was le Roy or le Reyne le veult; 
the royal dissent was le Roy s'’avisera. The latter 
phrase was used by William III on several occasions, 
notably in the cases of the Place Bill and the Trienuial 
Parliaments Bill. It was last used by a British sov- 
ereign in 1707, when Queen Anne exercised her right 
of veto on a Scotch Militia Bill. But, so far as legality 
goes, that phrase may be heard this year. Of course 
modern practice is different. Now the sovereign takes 
counsel with her ministers. She may express distaste 
for a proposed measure; she can dismiss recalcitrant 
ministers and find others more pliant; she may even 
dissolve Parliament and herself appeal to the country. 
If the country is against the sovereign, it remains, as 
Lord Macaulay said, to yield, to abdicate, or to fight. 
But it is an oversight, which seems to us at least to be 
important, not to observe that the royal veto in Eng- 
land is not yet dead. And what it might become, if 
circumstances altered, may be seen by any one who 
cares to examine how the right exists and is exercised 
in modern Constitutions, as for example, by the presi- 
dent of the United States of America.”’ 


These are significant words. If the measure, 
which is regarded by most people in this country 
as beneficent, equitable and politic, is not to be al- 
lowed to prevail, assuredly it would be more decent 
to suppress it in this way, although so long disused, 
than by violent and bloody resistance, as has been 
so openly and unbecomingly counselled by grave 
lawyers and officials in the House of Commons. 


Under the title ‘‘ Hypnotism in Legislation and 
in the Courts,” the well-known mesmerist, Mr. A. 
E. Carpenter, has recently written as follows: 


“Suppose a plea of hypnotic influence was once ad- 
mitted into the courts and became a precedent, how 
could responsibility ever be fixed upon any one? Any 
criminal might say “I am not responsible. I was 
hypnotized and made to do it by some other per- 
son.”” In the Eyraud and Bompard trial in France 
the testimony that the girl was hypnotized by Eyraud 
was not admitted by the judge, as it ought not to have 
been, for the reason stated. The plea of hypnotism 
can never be admitted into the courts, as it would 
necessarily destroy the ends of justice, making it im- 
possible to locate responsibility anywhere. If this is 
true, and itis self-evident, why make laws that the 
courts cannot pass upon, or if they should, might do 
horrible injustice to perfectly innocent people, as in 
the days of witchcraft? * * * It seems to me that 
it is unnecessary to dwell upon this subject further, 
and really it is a disgrace to the intelligence of the ad- 
vanced age in which we live that it should ever have 
come up atall. It isa matter of choice with the sub- 
ject whether he will enter the state of responsiveness 
or not. In other words, he need not be hypnotized 
against his will, and as I have before stated, even after 
he enters the hypnotic state there is always a reserve 
of will-power which shows itself in case of extremity. 
Then again, before entering the ny pnotic state, if the 
subject fixes in his mind any particular suggestion that 
he will not respond to, he cannot be made to do it by the 
operator. Thus nature has placed safeguards around 
the ego of every individual in any state of mind that 
enables it to protect itself. Novelists have dwelt upon 
the revelations of murderers in their dreams, and 
modern romancers make their villains confess under 
the influence of suggestion; but this never happens 
except in the imagination of the writers. Informa- 


tion obtained in that way would be valueless, as it 
would surely be false, for reasons I have previously 
stated. I think I have made it clear that the supposed 
dangers of hypnotism are mainly chimerical—scarcely 
worth talking about; certainly not worth the attention 
of legislation. On the other hand, the good that comes 
from the use of suggestion can scarcely be estimated. 
Suggestion made for inducing anzsthesia, relieving 
pain, curing disease, or changing evil appetites, instead 
of meeting with opposition from the latent will, re- 
ceives its earnest and efficient cooperation, producing 
remarkabie and happy results, as recorded in the va- 
rious public records to which I[ have already alluded. 
Instead of legislation against the free investigation of 
these facts, what we need is proper instruction how to 
use them.” 

There seems to us to be one weak place in this 
reasoning, which is in the words italicised by us. 
If there is any thing in the claims of hypnotism, the 
subject is liable to its sway unless he exercises the 
veto power beforehand; and how is he to foresee 
what ‘‘particular suggestion” to guard against? 
Of course the professor’s answer is, he need not come 
under its sway at all unless he chooses. 


We have recently seen, and we believe have given 
over for publication, a very wholesome decision in 
regard to college ruflianism. The decision affirmed 
a judgment of some two or three thousand dollars 
recovered by the victim of a college ‘‘rush,” against 
the human catapult propelled against him. This is 
quite right. That the young ruflians did not mean 
nearly to break the plaintiff's neck and to cause 
him to lose his voice was rightfully held no defense. 
It is high time that some severe measures were 
adopted by institutions of learning against such 
dangerous outbreaks. If young men cannot refrain 
from hazings and rushes they have no proper place 
among gentlemen and a liberal education is wasted 
on them. Better send them to Professor Sullivan. 
‘* Boys will be boys” is the excuse that foolish and 
careless parents are accustomed to render. Buta 
young man of eighteen should rather be instructed 
that gentlemen will be gentlemen, and that having 
become men they should put away childish things. 
The drunken, carousing, riotous, reckless under- 
graduate who infests our colleges only carries the 
disregard of humanity and decency one step further 
than the one who rushes and hazes merely from an 
exuberance of animal spirits and a seizure of play- 
ful deviltry. There is nothing manly in this spirit 
of excess. It is extremely unmanly and ungentle- 
manly. Let those who dance to its tunes pay the 


piper. 


There has been a good deal of animadversion on 
Governor Flower for appointing a referee to take 
testimony in the Harris case, and on Mr. Raines for 
accepting the office. Mr. Raines’ acceptance would 
seem to be peculiarly his own business, and there is 
no conceivable reason why he should not accept if 
he thinks the fees are sufficient. The purpose of 
the reference seems to be quite generally misunder- 
stood. It is not to take testimony that has already 
been taken, and thus interfere with the decision of 











ase eS * 


= 





THE ALBANY 


LAW JOURNAL. 363 





the Court of Appeals, as some of the newspapers 
have charged. That testimony is already printed 
and before the governor. The purpose is, as we 
understand, to take the newly discovered testimony, 
and ascertain if that is suflicient to justify a com- 
mutation of sentence. A motion for a new trial on 
that ground has been made in the Supreme Court 
and denied. But this of course was on affidavits 
alone, and the governor, we assume, conceived that 
its scope and bearing could be better determined 
on oral examination of the witnesses, This, al- 
though a novel procedure, does not appear unreason- 
able. The governor’s course is said to be authorized 
by an act of 1887. The governor cannot grant a new 
trial, but he can allow himself to be influenced on 
the question of commutation by the force of this 
new testimony. This testimony, we believe, is 
mainly to the effect that Mrs. Harris was an opium- 
eater, and it will be argued that she might have 
poisoned herself. The newspapers are now apolo- 
gizing to the governor, as he has considered the tes- 
timony and refused to commute. So now Harris 
must hang —as we used to say—but now we 
should rather say twitch. Horrid business in a 
State, anyhow! 
a 
NOTES OF CASES. 
N Graves v. City of Buttle Creek, Supreme Court 
of Michigan, April 7, 1893, an action for an 
injury to plaintiff’s arm, it was held that the court 
has power to require plaintiff to allow a physician 
to examine the arm in the presence of the jury. 
The court said: ‘‘The decisions are not uniform 
upon this question, but the very great weight of 
authority is in favor of the exercise of such power 
by the court under proper restrictions, the rule re- 
cognizing however: that a wide discretion is vested 
in the trial court, which justifies a refusal to require 
the examination where the necessities of the case 
are not such as to call for it, or where the sense of 
delicacy of the plaintiff may be offended by the ex- 
hibition, or where the testimony would be merely 
cumulative, and where, in the judgment of the trial 
court, it would not materially aid the jury. The 
power has been exercised in Iowa, Alabama, Ar- 
kansas, Georgia, Ohio, Missouri, Nebraska, Texas, 
Minnesota, Kansas, Wisconsin, and Indiana, Op- 
posed to the rule in these States are the decisions 
of Parker v. Enslow, 102 Tl. 279; Roberts v. Railroad 
Co., 29 Hun, 154; and Railroad Co. v. Botsford, 
141 U. S. 250. In the case of Parker v. Enslow the 
question was not discussed beyond a bare statement 
of the holding, and no authority was cited; all 
that is said upon the subject being ‘the court had 
no power to make or enforce such an order.’ The 
case of Roberts v. Railroad Co. overrules a previous 
decision of the Special Term of the Superior Court 
of New York, and is not a decision of the court of 
last resort. Stress appears to have been laid in the 
decision upon the fact that the order, which pre- 
ceded the trial, required the plaintiff to submit to 
answer any questions that should be put to her, and 


this was treated as particularly objectionable, al- 
though the court does hold that the court has no 
power to compel a party to submit to any bodily ex- 
unination. The decision in Railroad Co, v. Bots- 
Jord was concurred in by seven of the nine justices 
of the Supreme Court, Justices Brewer and Brown 
dissenting from the conclusion of the majority. 
This decision is entitled to very great weight, but, 
in view of the manifest justice of a requirement that 
the plaintiff in case of personal injury shall produce 
the best evidence attainable, we think this case 
should not be permitted to stem the otherwise al- 
most unbroken current of authority upon the sub- 
ject. It is true that the rule is one of modern 
growth, but it is also true that actions for personal 
injury, while not of modern origin, are rapidly in- 
creasing, and are constantly presenting new ques- 
tions. The rule is well recognized by substantially 
all the courts of the country that the injured party 
may exhibit his wounds to the jury, in order to 
show their nature or extent, and that rule has been 
followed in this State. Testimony which is open to 
one party ought logically to be open to his opponent, 
if it can be obtained with due regard to decency, 
and in the orderly conduct of the trial. It is well 
stated by the court in Railrvad Co. v. Childress, 82 
Ga. 721: ‘This conclusion may be placed upon the 
higher ground that, when a person appeals to the 
sovereign for justice, he impliedly consents to the 
doing of justice to the other party, and impliedly 
agrees in advance to make any disclosure which is 
necessary to be made in order that justice may be 
done. The conception of the nature and objects of 
a judicial trial which denies to the defendant, un- 
der proper safeguards, the right of such an inspec- 
tion, is not higher than that of the old law, which 
would not even compel a party to produce a deed 
or private paper in a civil case, where it was in- 
tended to be used in evidence against him, a rule 
which the Court of Chancery invaded to prevent 
failures of justice, and which has almost entirely 
disappeared from modern civil jurisprudence.’ See 
also White v. Railway Co., 61 Wis. 586; Turnpike 
Oo. v. Baily, 37 Ohio St. 104; Railroad Co. v. Hill, 
90 Ala. 71; Seroe/er v. Railroad Co., 47 Towa, 875; 
Railroad Co. v. Thul, 29 Kans. 466; Owens v. Rail- 
road Co., 95 Mo. 169; Sibley v. Smith, 46 Ark. 275; 
Stuart v. Havens, 17 Neb. 211; Hatfield v. Railroad 
Co., 33 Minn. 130; Hess v. Lowrey, 122 Ind. 225; 
Railroad Co. v. Johnson, 72 Tex. 95. The case of 
Loyd v. Railroad ©o., 538 Mo. 509, cited by Mr. 
Justice Gray in Railroad Co. v. Botsford, as sustain- 
ing the conclusion of the majority of the court, is 
not now the law of Missouri, as will be seen by a 
reference to Owens v. Railroad Co., above cited.” 
To the contrary are J/ceQuighan v. Delaware, ete., R. 
Co., 129 N. Y. 50, and Pennsylvania Co. v. New- 
meyer, 129 Ind. 404, which follow the Botsford de- 
cision. It is singular that these were overlooked 
by the counsel and the court in the principal case. 
See also an article by the editor of this journal in 4 
Green Bag, 510, 513. It is sometimes advantageous 





to counsel to take a law journal or law magazine! 
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In Green v. Green & Sedgwick, English Ch. Div., 
68 L. T. Rep. 261, January 30, 1893, the petitioner, 
who was now, and always has been, a domiciled 
British subject, married the respondent, an Ameri- 
can lady, in the beginning of the year 1890. After 
about three months’ cohabitation in this country 
the respondent went to America, to visit her 
mother, and to attend the approaching marriage of 
her sister. She never returned, although the peti- 
tioner wrote and telegraphed asking her to do so. 
Eventually the petitioner was served with a citation 
for divorce, at the suit of his wife, in the court of 
Philadelphia. He was advised that the American 
court had no jurisdiction in the matter, and con- 
sequently he took no steps to defend that suit, in 
which a decree was subsequently pronounced, dis- 
solving the marriage upon a ground which, even if 
true, would not have entitled the wife to have the 
marriage dissolved in this court. The respondent 
subsequently went through a ceremony of marriage 
with the co-respondent in America, and lived with 
him there as his wife. Held, that the allegations 
made by the wife were unfounded; that the decree 
of the American court was bad, for want of juris- 
diction, inasmuch as the domicile of the respondent 
became English by her marriage with the petitioner, 
who was, all his life, a domiciled British subject: 
and that the petitioner was entitled to a decree nisi 
dissolving his marriage with the respondent upon 
the grounds of her bigamy and adultery. The court 
said: ‘* The libel, as it is termed, set out that they 
were lawfully married in London and lived together 
afterward; that, at the time of the marriage, the 
libellant was a citizen of Philadelphia, and it then 
proceeds to set out, in somewhat high-flown lan- 
guage, certain allegations of various forms of cruelty. 
One or two passages appear to have been put in, in 
order to bring the libel within the jurisdiction. 
The libellant says that she was to have been married 
in America, but that the respondent, by falsely rep- 
resenting that he was very ill, induced her to go 
to London to be married, and that subsequently he 
compelled her, by cruelty, to flee and to return to 
Philadelphia. She then sets out that she had re- 
sided there for a whole year before the date of the 
libel, and proceeds to aver various charges, and re- 
capitulating with greater detail the suggestions of 
cruelty, which previously were more shortly stated, 
and in the same paragraph she states that she was 
forced to flee from the hotel and the country in fear 
of her life. * * * Taminformed, though it has 
not been strictly proved, that the American divorce 
was obtained in pursuance of a recent statute of the 
State of Pennsylvania, passed on the 8th of June, 
1891, and, as matter of information, I have been 
supplied with acopy of the section under which the 
American proceedings were instituted. It appears 
to me not to be necessary that this should be strictly 
proved in the present case. The act of the Penn- 
sylvania Legislature, which was supplementary toa 
statute passed by the same State in 1853, extended 
the jurisdiction of the court to all cases of divorce 
from bonds matrimonial and from bed and board. 





where, on the petition to the court by any wife, it 
should be shown that she was formerly a citizen of 
the Commonwealth, and that, having intermarried 
with a citizen of any other State or foreign country, 
she had been compelled to flee from the habitation or 
domicile of her husband by reason of his adultery, 
barbarous treatment, or desertion. It is obvious, 
from reading that, that the libel was so framed with 
a view of bringing the person filing the libel within 
the provisions of the section, and the petitioner 
was served in terms of that act. But Iam com- 
pletely satisfied, after the evidence I have heard, 
that the charges were quite unfounded, and that 
the American court unjustly found that the charge 
of cruelty was established. As matters stand, the 
curious result is that the marriage in America is 
‘legal there, while the English marriage is, accord- 
ing to the authorities, still binding in this country. 
I was referred to Tollemache v. Tollemache, 1 Sw. & 
Tris. 557, and I have also looked into other cases, 
from the time of Zolley’s Case (Russ. & Ry. 237) 
down to the decision of the House of Lords in /ar- 
vey V. Farnie, 48 L. T. Rep. (N. 8S.) 273; 8 App. Cas. 
43; and so far as I am aware, there has been no case 
in which it has ever been decided that a man can, 
according to the laws of this country, be divorced 
from his wife under the laws of another country, in 
which he has never been either domiciled or resi- 
dent, and upon grounds which would not entitle 
any one toa divorce here. The petitioner has always 
been domiciled and resident in England, and his 
wife became domiciled here when she married him. 
She left him without just cause. The American 
decree was unjustifiably obtained, and proceeded 
upon a ground which, if true, would not entitle the 
wife to a decree of divorce in this country. There 
is no case exactly in point, but Shaw v. Attorney- 
General, 23 L. T. Rep. (N. S.) 322; 2 Prob. & Div. 
156, is the nearest to it. Iam of opinion that, al- 
though the American divorce and remarriage may 
be treated as valid in America, this court cannot 
recognize that decree as putting an end to the mar- 
riage bond between the petitioner and respondent 
in this country. I therefore think that the peti- 
tioner was rightly advised that it was not necessary 
for him to appear in the American proceedings, and 
that he was entitled to come here and to pray for 
the dissolution of his marriage upon the ground of 
his wife’s bigamous marriage in America and of her 
subsequent adultery. 
a on 

CONTRACT—ADVERTISED PROMISE OF RE- 

WARD ON CONDITIONS — PERFORMANCE 

OF CONDITIONS. 


ENGLISH COURT OF APPEAL, DEC. 7, 1892, 


CARLILL v. CARBOLIC SMOKE BALL COMPANY.* 


The defendants, the proprietors of a medical preparation 
called “ Carbolic Smoke Ball,” issued an advertisement, in 
which they promised to pay £100 reward to any person 
who contracted the disease known as “influenza,” after 

having used one of the balls, in a certain specified manner 
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and for a certain specified period; and that they had de- 
posited £1,000 with a certain bank to show their sincerity 
in the matter. The plaintiff, upon the faith of the adver- 
tisement, purchased one of the balls, and used it in the 
manner and for the period specified, but nevertheless con- 
tracted the influenza. 

Held, that the offer in the advertisement, coupled with the 
performance by the plaintiff of the conditions specified 
therein, created a valid contract. 


( N the 13th of November, 1891, the following adver- 
tisement was published by the defendants in the 
Pall Mall Gazette: 


“One hundred pounds reward will be paid by the 
Carbolic Smoke Ball Company to any person who con- 
tracts the increasing epidemic, influenza, colds or any 
diseases caused by taking cold, after having used the 
ball three times daily for two weeks according to the 
printed directions supplied with each ball. One thou- 
sand pounds is deposited with the Alliance Bank, Re- 
gent street, showing our sincerity in the matter. Dur- 
ing the last epidemic of influenza many thousand Car- 
bolic Smoke Balls were sold as preventives against this 
disease, and in no ascertained case was the disease 
contracted by those using the Carbolic Smoke Bulls. 
One Carbolic Smoke Ball will last a family several 
months, making it the cheapest remedy in the world 
at the price—10s. post free. The ball can be refilled at 
a cost of 5s. Address: Carbolic Smoke Ball Company, 
“7 Princess street, Hanover square, London, W.” 


The plaintiff, believing in the accuracy of the state- 
ments appearing in the said advertisement as above- 
mentioned, with regard to the efficacy of the smoke 
ball in cases of influenza, or as a preventive of that 
disease, purchased one and used it three times every 
day, as directed by the said instructions, for several 
weeks, from the middle of November, 1891, until the 
l7th of January, 1892, at which latter date she had an 
attack of influenza. Thereupon her husband wrote a 
letter for her to the defendants, stating what had oc- 
curred, and asking for the £100 promised by the de- 
fendants in the above-mentioned advertisement. The 
payment of that sum was however refused by the de- 
fendants, and accordingly the present action was 
brought for its recovery. 

At the trial before Hawkins, J., and a special jury, 
on the 18th of June, 1892, the facts were not disputed; 
and the arguments of counsel on each side on the points 
of law involved in the case were heard by the learned 
judge on further consideration. It was denied on the 
part of the defendants that there was any contract at 
all between them and the plaintift; and alternatively, 
that if there were any, it was void as a wagering con- 
tract. Further they alleged that the advertisement 
amounted to an offer to insure, aud that there was no 
contract of insurance in conformity with the provis- 
ions of section 2 of the statute 14 Geo. 3, chap. 48. 


Finlay, Q. C., and Thomas Terrell, for appellants. 
Dickens, Q. C., and W. B. Allen, for respondents. 


Linney, L. J. This is an appeal by the defendants 
against a decision of Hawkins, J., rendering them 
liable to pay the plaintiff £100 under the circumstances 
to which I will allude presently. The defendants, I 
suppose, are makers of—at all events they are persons 
interested in selling as largely as possible—an article 
they call the *‘ Carbolic Smoke Ball.” What that is I 
do not know. But they have great faith in it them- 
selves as an effectual preventive against influenza and 
colds, or any diseases caused by taking cold, and as also 
useful in a great variety of other complaints which ap- 
pear from the blue and pink papers which have been 
handed up to the court. They are so confident in the 
merits of this thing that they say on the blue paper 
that the carbolic smoke ball never fails to cure all the 








diseases therein mentioned when used strictly according 
to these directions. They are like other tradespeople. 
They want to induce the public to have sufficient con- 
fidence in their preparation to buy it largely. They 
are vendors of it, and the more they can sell the better 
for them. That being the position of affairs, they put 
this advertisement into various newspapers. It is 
printed in black-faced type, that is to say, the striking 
parts of it are. It is therefore put in a form to attract 
attention. They mean that it should attract attention 
for the purposes to which I have already alluded. It 
runs thus (His lordship read the advertisement and 
continued): Now the plaintiff is a lady, who, upon the 
faith of one of these advertisements, went and bought 
—not at the defendants’ place of business, but at a 
chemist’s in Oxford street—one of these smoke balls. 
She used it three times daily for two weeks according 
to the printed directions supplied. But before she 
had done using it she was unfortunate enough to con- 
tract the influenza, so that in her particular case this 
ball did not produce the desired effect. Whereupon 
she says to the Carbolic Smoke Ball Company: ‘‘ Pay 
me this reward of £100.’ ‘Oh, no,” they respond, 
““we will not pay you the £100.’’ She then brings an 
action, and Hawkins, J., has held that the defendants 
must pay her the £100. Then they appeal to us and 
say that that judgment is erroneous. The appeal has 
been argued with great ingenuity by Mr. Finlay; and 
his contentions are reduced in substance to this--that 
put it as you will, this is not a binding promise at all. 
[ will pass, before I proceed further, to some of the 
various contentions which were raised. I pass to them 
at once for the purpose of disposing of them. [ will 
afterward return to the serious question which arises. 
First, it was said no action will lie upon this ad- 
vertisement because it isa policy of insurance. You 
have however only got to look at it, I think, to dismiss 
that contention. Then it was said that this is a wager 
or bet. Hawkins, J., examined that with his usual 
skill, and came to the conclusion that nobody ever 
thought of a bet, and that there is nothing whatever 
in common with abet. Iso entirely agree with him 
that I propose to pass that over as not worth serious 
attention. Then, having got rid of the question of a 
policy, and having got rid of the question of a bet, let 
us see what we have left. The first observation I 
would make upon this is that we are not dealing with 
any inference of fact. We are dealing with an express 
promise to pay £100 in certain events. There can be 
no mistake about that at all. Read this how you will, 
and twist it about as you will, here is a distinct 
promise, expressed in language which is perfectly un- 
mistakable, that £100 reward will be paid by the Car- 
bolic Smoke Ball Company to any person who contracts 
the influenza after having used the ball three times 
daily, and soon. Now one must look at it a little fur- 
ther and see if this is intended to be a promise at all; 
whether it is a mere puff—a sort of thing which means 
nothing. Is that the meaning of it? My answer to 
that question is: “‘ No,” and I base my auswer upon 
this passage: ‘£1,000 will be deposited with the Al- 
liance Bank, Regent street, showing our sincerity in 
the matter.’”” Now what is that money deposited for? 
What is that passage put in for, except to negative the 
suggestion that this is a mere puff, and means nothing 
at all? The deposit is called in aid by the advertisers 
as proof of their sincerity in the matter. What do 
they mean? It is to show this intention to pay the 
£100 in the events which they have specified. I do not 
kuow who drew the advertisement of course; but they 
have distinctly in words expressed that promise. I 
make that remark, as I say, for the purpose of giving 
point to the observation that we are not inferring this 
in point of language. There it is as plain as words can 
make it. Then it is said that it is a promise that is not 
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binding. In the first place it is said that it is not made 
with anybody in particular. The offer is to anybody 
who performs the conditions named in the advertise- 
ment. Anybody who does perform the conditions ac- 
cepts the offer. I take it that if you look at this adver- 
tisement in point of law it is an offer to pay £100 to 
anybody who will perform these conditions. And the 
performance of these conditions is the acceptance of 
the offer. That rests upon a string of authorities, the 
earliest of which is that celebrated advertisement case 
of Williams v. Carwardine, 4 B. & Ad. 621, which has 
been followed by a good many other cases concerning 
advertisements of rewards. That is the legal analysis 
of it sofar. But then it is said: ‘‘ Well, supposing that 
the performance of the conditions is an acceptance of 
the offer, that acceptance ought to be notified.”” Un- 
questionably as a general proposition when an offer is 
made, you must have it not only accepted, but the ac- 
ceptance notified. But is that so in cases of this kind? 
Lapprehend that this is rather an exception to that 
rule, or if not an exception, it is open to the observa- 
tion that the notification of the acceptance need not 
precede the performance. This offer is a continuing 
offer. It was never revoked, and if notice of accept- 
ance is required (which I doubt very much, for 1 rather 
think the true view is that which is as expressed and 
explained by Lord Blackburn in the case of Brogden 
v. Metropolitan R. Co., 2 App. Cas. 691, if notice is re- 
quired, the person who makes the offer receives the 
notice of acceptance contemporaneously with his 
notice of the performance of the conditions. Any- 
bow, if notice is wanted he gets it before his offer is 
revoked, which is all you want in principle. But I 
doubt very much whether the true view is not, ina 
case of this kind, that the person who makes the offer 
shows by his language and from the nature of the tran- 
saction that he does not expect and dves not require 
notice of the acceptance apart from notice of the per- 
formance. We have therefore all the elements which 
are necessary to form a binding contract enforceable 
in point of law subject to two observations. First of 
all, it is said that this advertisement is so vague that 
you cannot really construe it as a promise; that the 
vagueness of the language, which I will allude to pres- 
ently, shows that a legal promise was never intended 
nor contemplated. No doubt the language is vague 
and uncertain in some respects, and particularly in 
this, that the £100 is to be paid to any person who con- 
tracts the increasing epidemic after having used the 
ball three times daily, and soon. It is said: ** When 
are they to be used?”’ According to the language of 
the advertisement no time is fixed, and construing the 
offer most strongly against the person who has made it, 
one might infer that any time was meant. [ doubt 
whether that was meant, and [ doubt whether that 
would not be pushing too far the doctrine a3 to con- 
struing language most strongly against the person 
using it. [doubt whether business people or reason- 
able people would understand that if you took a 
smoke ball and used it three times daily for the time 
specified —two weeks—you were to be guaranteed 
against influenza for the rest of your life. Ido not 
think the advertisement means that, to do the defend- 
ants justice. I think it would be pushing their lan- 
guage a little too far. But if it does not mean that, 
what does it mean? Lt is for them to show what it 
does mean; and it strikes me that there are two rea- 
sonable constructions to be put on this advertisement, 
either of which will answer the purpose of the plaintiff. 
Possibly there are three. Possibly it may mean that 
the promise of the reward is limited to persons catch- 
ing the increasing epidemic—that is, the present epi- 
demic—or any colds, or diseases caused by taking 
colds, during the prevalence of the increasing epi- 
demic. That is one suggestion. That does not fasci- 








nate me, I confess. I prefer the othertwo. Another is 
that you are warranted free from catching the epidemic, 
or cold, or other diseases caused by taking cold, whilst 
you are using this preparation. If that is the mean- 
ing, then the plaintiff was actually using the prepara- 
tion when she got the epidemic. Another meaning— 
and the one which I[ rather think I should prefer my- 
self—is becoming diseased within a reasonable time 
after having used the smoke ball. Then it is asked: 
“What isareasonabletime?’’ And one of my brothers 
suggested that that depended upon the reasonable view 
of the time taken by agerm in developing. I[ do not 
feel pressed by that. It strikes me that a reasonable 
time may be got at in a business sense, and in a sense 
to the satisfaction of a lawyer in this way. Find out 
what the preparation is. A chemist will tell you that. 
Find out from a skilled physician how long such a 
preparation could be reasonably expected to endure so 
as to protect a person from an epidemic or cold. In that 
way you will get a standard to be laid before a jury by 
which they might exercise their judgmeut—or a judge 
without a jury—as to what a reasonable time would 
be. And it strikes me, I confess, that the true con- 
struction of this is that £100 will be paid to anybody 
who uses this smoke ball three times daily, for two 
weeks, according to the printed directions, and who gets 
the influenza or colds, or other diseases caused by taking 
cold within a reasonable time after so usingit. I think 
that that is the fair and proper business construction 
of it. If that is the true construction, it is enough for 
the plaintiff. Therefore I say no more about the 
vagueness of the document. [come now to the last 
point, which [ think requires attention, i. e., the ques- 
tion of the consideration. Mr. Finlay has argued with 
great skill that this is a nudum puctium—that there is 
no consideration. We must apply to that argument 
the usual legal tests. Let us see whether there is no 
advantage to the defendants. Mr. Finlay says it is no 
advantage to them how much the ball is used. Now 
what is an advantage to them and what benefits them 
is the sale, and he has put the ingenious case that a lot 
of these balls might be stolen, and that it would be no 
advantage to them if the thief or other people used 
them. The answer to that I think is this: It is quite 
obvious that in the view of the advertisers a use of the 
smoke balls by the public, if they can only get the 
public to have confidence enough to use them, will re- 
act and produce a sale which is directly beneficial to 
the defendants. Therefore it appears to me that you 
get out of this an advantage to them which is enough 
to constitute a consideration. But there is another 
view of it. What about the person who acts upon this 
and accepts the offer? Does not that person put him- 
self to some inconvenience at the request of the de- 
fendants? Is it nothing to use this ball three times 
daily at the request of the defendants for two weeks 
according to the directions? Is that to go for nothing? 
It appears to me that that is a distinct inconvenience, 
if not a detriment, to any person who uses the smoke 
ball. When therefore you come to analyze this argu- 
ment of want of consideration, it appears to me that 
there is ample consideration for the promise. Now we 
were pressed upon this point with the case of Gerhard 
v. Bates, 2 Ell. & Bl. 476, which was the case of some 
promoter of companies who had promised the bearers 
of share-warrants that they should have dividends for 
so many years; and the promise as alleged wus held 
not to show any consideration. Lord Campbell’s judg- 
ment upon that is, I take it, unintelligible; and when 
you come really to examine it, I think it is open to the 
explanation which Mr. Dickens gave, that is to say, 
that the real point in that case was that the promise, if 
any, was to the original bearer, and not to the plain- 
tiff, and that as the plaintiff was not suing in the name 
of the original bearer, there was no contract with him. 
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Then Lord Campbell goes on to enforce that view by 
showing that there was no consideration shown for the 
promise to him. I cannot help thinking that Lord 
Campbel]’s observations upon consideration would 
have been very different indeed if the plaintiff in that 
action had been an original bearer, or if the court had 
gone on to show what a société anonyme was, and that 
this promise was, and had been alleged to be, not only 
to the first bearer, but to anybody who should become 
the bearer. There was no such allegation, and the 
court said that in the absence of such allegation they 
did not know what a société anonyme was—I mean, of 
course, judicially—and therefore there was no consid- 
eration. But here [ cannot see the slightest difficulty 
for the reasons I have given in coming to the conclu- 
sion that there is consideration. It appears to me 
therefore that these defendants must perform their 
promise, and if they have been so unguarded and so 
unwary as to expose themselves to a great many ac- 
tions, so much the worse for them. For once in a way 
the advertiser has reckoned too much on the gullibility 
of the public. It appears to me that it would be very 
little short of a scandal if we said that no action would 
lie ou such a promise as this, acted upon as it has been. 
The appeal must be dismissed, with costs. 


Bowen, L. J. [am of the same opinion. We were 
asked by Mr. Terrell, and to a certain extent also by 
Mr. Finlay, to say that this document was a contract 
too vague to be enforced. The first observation that 
arises is that the document itself is not a contract at 
all. It is an offer made to the public. The terms of 
the offer Mr. Finlay says are too vague to be treated as 
a definite offer, the acceptance of which would consti- 
tute a binding contract. He relies on his construction 
of the document, in accordance with which he says 
there is no limit of time fixed for the catching of the 
influenza, and that it cannot seriously be meant to 
promise to pay money to a person who catches the in- 
fluenza at any time after the inhaling of the smoke 
ball. He says also that if you look at this document 
you will find great vagueness in the limitation of the 
persons with whom the contract was intended to be 
made; that in the first place it does not follow that 
they do not include persons who may have used the 
smoke ball before the advertisement was issued; and 
that at all events it isa contract with the world in gen- 
eral. He further says that it is an unreasonable thing 
to suppose it to be a contract, because nobody in their 
senses would contract themselves out of the opportu- 
nity of checking the experiment which was going to be 
made at their own expense, and there is no such pro- 
vision here made for the checking. He says that all 
that shows that this is rather in the nature of a puff or 
a proclamation than a promise, or an offer intended to 
mature into a contract when accepted. Mr. Finlay re- 
lies upon his right to say that the terms are too incapa- 
ble of being consvlidated into a contract. But he 
seems to think that the strength of the position he de- 
sires to adopt is rather that the vagueness of the docu- 
ment shows that no contract at all was intended. It 
seems to me that in order to arrive at this contract we 
must read it in its plain meaning as the public would 
understand it. It was intended to be issued to the 
public and to be read by the public. How would an 
ordinary person reading this document construe it 
upon the points which Mr. Finlay has brought to our 
attention? It was intended unquestioaably to have 
some effect, and I think the effect which it was in- 
tended to have was that by means of the use of the 
earbolic smoke ball the sale of the carbolic smoke ball 
should be increased. This was designed to make peo- 
ple buy the ball no doubt. But it was also designed to 
make them use it, because the suggestions and allega- 
tions which it contains are directed immediately tu 





the use of the smoke ball as distinct from the purchase 
of it. It did not follow that the smoke ball was to be 
purchased from the defendants directly or even from 
agents of theirs directly. The intention was that the 
circulation of the smoke ball should be promoted, and 
that the usage of it should be increased. The adver- 
tisement begins by saying that a reward will be paid 
by the Carbolic Smoke Ball Company to any person 
who contracts the increasing epidemic. And Mr. Fin- 
lay thinks that contracts there do not apply only to 
persons who contract the epidemic after the publica- 
tion of the advertisement, but that it might include 
even persons who had contracted the influenza before. 
Teannot so read it. It is written in colloquial and 
popular language. I think that the expression is 
equivalent to this, that £100 will be paid to any person 
who shall contract the increasing epidemic after having 
used the carbolic smoke ball three times daily for two 
weeks. And it seems to me that that would be the 
way in which the public would read it. <A plain per- 
son who read this advertisement would read it in this 
plain way, that if anybody after the advertisement 
was published used three times daily for two weeks 
the carbolic smoke ball and then caught cold he would 
be entitled to the reward. Then Mr. Finlay says: 
“ Within what time is this protection to endure. Is it 
to go on forever or what is to be the limit of time?” I 
confess that I think myself that there are two con- 
structions of this document, each of them contains 
good sense, and each of them seems to me to satisfy 
the exigencies of the present action. It may mean 
that the protection is warranted to last during the epi- 
demic. If so, it was during the epidemic that the 
plaintiff contracted the disease. I think more proba- 
bly it means that it is to bea protection while it is in 
use. That seems to me the way in which an ordinary 
person would understand an ordinary advertisement 
about medicine, and especially about a specific against 
influenza. It could not be supposed that after you 
had left off using it you would still be protected for- 
ever ag if there was to be a stamp set upon your fore- 
head that you were never to catch influenza because 
you had used the carbolic smoke ball. I think it 
means during the use. That being the way I should 
read it naturally, it seems to me that the language of 
the advertisement lends itself to that construction. It 
says: “ During the last epidemic of influenza many 
thousand smoke balls were sold, and in no ascertained 
case was the disease contracted by those using the car- 
bolic smoke ball.” The advertisement concludes with 
saying that one smoke ball will last a family several 
months—which means that it is to be continually used 
—and that the ball can be refilled at a cost of 5s. I 
therefore have myself no hesitation in saying that I 
think on the plain construction of this advertisement 
the protection was to inure during the time that the 
carbolic smoke ball was being used. My brother the 
lord justice who preceded me thinks that the con- 
tract would be sufficiently definite if you were to read 
it in the sense that the protection was to be warranted 
during a reasonable period after use. I have some dif- 
ficulty myself on that point. But it is not necessary 
for me to develop it, because as I read the contract it 
covered the exact moment during which the disease 
here was contracted. Was the £100 reward intended 
to be paid? It not only says the reward will be paid, 
but it says: ‘‘We have lodged £1,000 to meet it.’’ 
Therefore it cannot be said that it was intended to be 
amere puff. J think it was intended to be understood 
by the public as an offer which was to be acted upon. 
But Mr. Finlay says that there was no check on the 
persons who might claim to have used the ball and be- 
come entitled to the reward; that it would be an in- 
sensate thing to promise £100 to a person who used the 
smoke ball unless you could check his using it. The 
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auswer to that seems to me to be if a person chooses to 
make these extravagant promises he probably does so 
because it pays him to make them. And if he has 
made them, the extravagance of the promises is uo 
reason in law why he should not be bound by them. 
But it is said it is made to all the world, i. e., to any- 
body. It is not a contract made with all the world. 
There is the fallacy of that argument. It is an offer 
made to all the world, and why should not an offer be 
made to all the world which is to ripen into a contract 
with anybody who comes forward and performs the 
conditions? It is an offer to become liable to any one 
who, before it is retracted, performs the conditions. 
Although the offer is made to all the world, the con- 
tract is made with that limited portion of the public 
who come forward and perform the conditions on the 
faith of the advertisement. This case is not like those 
cases in which you offer to negotiate, or you issue ad- 
vertisements that you have got a stock of books to sell 
or houses to let, in which case it is not an offer to be 
bound by any contract. Such advertisements are of- 
fers to negotiate, offers to receive offers, offers ‘to 
chaffer,” as a learned judge in one of the cases has said. 
Per Willes, J., in Spencer v. Harding, L. R., 5 C. P. 
561. If this is an offer to be bound, then it is a con- 
tract the moment the person fulfills the condition. 
That seems to me to be sense, and it is also the ground 
on which all these advertisement cases have been de- 
cided during the century. And it cannot be put bet- 
ter than in Willes’, J., judgment in Spencer v. Hard- 
ing. In the advertisement cases he says: ‘There 
never was any doubt that the advertisement amounted 
to a promise to pay the money to a person who first 
gave information. The difficulty suggested was that it 
was a contract with all the world.” That is Mr. Ter- 
rell’s difficulty. ‘*But that of course,” continues 
Willes, J., ‘‘ was soon overruled. It was an offer to be- 
come liable to any person who, before the offer should 
be retracted, should be the person to fulfill the con- 
tract of which the advertisement was an offer or tender. 
That is not the sort of difficulty which presents itself 
here. If the circular bad gone on ‘and we undertake 
to sell to the highest bidder,’ the reward cases would 
have applied, and there would have been a good con. 
tract in respect of the persons.’’ As soon as the high- 
est bidder presents himself—says Willes, J., in effeet— 
the person who was to hold the vinculum juris on the 
other side of the contract was ascertained, and it be- 
came settled. Then it was said—and this is a point 
which was most ingeniously put by Mr. Finlay, and I 
think by Mr. Terrell also—that there was no notifica- 
tion of the acceptance of the contract. One cannot 
doubt that as an ordinary rule of law an acceptance of 
an offer made ought to be notified to the person who 
makes the offer, in order that the two minds may 
come together. Unless you do that the two minds 
may be apart, and there is no consensus which is neces- 
sary according to the English law—I say nothing about 
other laws—to make the contract. But there is this 
clear gloss to be made upon that doctrine, that as the 
mode of notifying acceptance is a part of the contract 
which is for the benefit of the person who makes the 
offer, as well as for the opposite party, the person who 
makes the offer may dispense with notice to himself if 
he thinks it desirable to do so. And I suppose there 
can be no doubt that where a person in an offer made 
by him to another person expressly or impliedly inti- 
mates that a particular mode of acceptance is sufficient 
to make the bargain binding, it is only necessary for 
the other person to whom such offer is made to follow 
the indicated method of acceptance. And if the per- 
son making the offer expressly or impliedly intimates 
in his offer that it will be sufficient to act on the pro- 
posal without communicating acceptance of it back 
again to himself, and the offer is one which in its char- 








acter dispenses with notification of the acceptance, 
then according to the very intimation of the person 
proposing the contract, performance of the condition 
is a sufficient acceptance without notification. That 
seems to me to be tie principle which lies at the point 
of the acceptance cases, of which an instance is the 
well-known judgment of Mellish, L. J., in Harris v. 
Nickerson, L. R., 8 Q. B. 286, and Lord Blackburn's 
judgment in the House of Lords case of Brogden vy. 
Metropolitan Railway Company, ubisupra. It seems to 
me that that is exactly the line which he takes. I will 
not read through the passage, for the sake of time, but 
it will be found most instructive; it is at page 691 of 2 
Appeal Cases. Now if that is the law, how are you to 
find out whether the person who makes the offer does 
intimate that notification of acceptance will not be 
necessary in order to constitute a binding bargain? 
In many cases you look to the offer itself. In many 
cases you extract it from the character of the business 
which is being done. And in the advertisement cases 
it seems to me to follow as an inference to be drawn 
from the transaction itself that a person is not to 
notify his acceptance of the offer before he performs 
the conditions; but that if he performs the conditions 
at once, then notification is dispensed with. It seems 
to me also that no other view could be taken from the 
point of view of common sense. If I advertise to the 
world that my dog is lost and that anybody who brings 
the dog to a particular place will be paid some money, 
are all the police or other persons whose business it is 
to find lost dogs to be expected to sit down and write 
me a note saying that they have accepted my pro- 
posal? Why of course they look after the dog, and as 
soon as they find the dog they have performed the con- 
dition,and the very essence of the transaction is that the 
dog should be found. It is not necessary under such 
circumstances, it seems to me, that in order to make 
the contract binding there should be any notification 
of acceptance at all. It follows from the nature of the 
thing that the performance of the condition is suf- 
ficient acceptance without the notification of it. A 
person who makes an offer in an advertisement of that 
kind mades an offer which must be read by the light of 
that common sense reflection. He does therefore in 
his offer impliedly indicate that he does not require 
notification of the acceptance of the offer. But then 
Mr. Finlay also pressed us very much in a most ad- 
mirable argument, as it struck me, that this was a 
nudum pactum, that there was no consideration for this 
promise. He saw that there was no consideration— 
that the taking the influenza was a condition, and that 
the using the smoke ball was a condition, and that 
there was no consideration at all. In fact he said that 
there was no request to use, express or implied. Now 
I will not elaborate the discussion upon the exact law 
as to requests in this kind of contract. I will simply 
refer to Victors vy. Davies, 12 M. & W. 758. There is 
also the note in Manning and Grainger, which every- 
body ought to read who wishes to embark in this con- 
troversy—a note by Sarjeant Manning in 1M. & Gr. 
265. The short answer, to abstain from academical 
discussion, is, it seems to me, that there is a request to 
use here involved in the very offer and the acceptance. 
What is the consideration here? What is the defini- 
tion of consideration? The definition of considera- 
tion was given in Selwyn’s Nisi Prius, which is cited 
again by Tindal, C. J., in the case of Searforth v. 
Brown. It is any act of the plaintiff from which the 
defendant derives a benefit or advantage, or any labor, 
detriment or inconvenience sustained by the plaintiff, 
provided such act is performed or such inconvenience 
is suffered by the plaintiff with the consent, either ex- 
press or implied, of the defendant. Can it be said bere 
that if the person who reads this advertisement applies 
thrice daily, or such time as may seem to him to be 
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bearable, the carbolic smoke ball to his nostrils for a 
whole fortnight, he is doing nothing at all—that it isa 
mere act which is not to count toward consideration to 
support a promise? The law does not require us to 
measure the adequacy of the consideration. Sufficient 
if there is an inconvenience sustained by the one party 
with the consent of the other. That is enough to sup- 
port a consideration, as my brother, Smith, L. J., 
pressed upon counsel from time to time during the 
argument here. It is enough to my mind that the 
plaintiff used the smoke ball. That is enough consid- 
eration. But the other view is, I think, that she used 
it, and that her using it was intended to be, and con- 
templated by the promisors as being indirectly a 
benefit to themselves, because the use of the smoke 
ball would promote the sale of the smoke ball. Then 
we were pressed with Gerhard v. Bates, whi supra. As 
tothat [have only got to repeat what Lindley, L. J., has 
said. In Gerhard v. Bates, ubi supra, which arose upon 
demurrer, the point upon which the action turned was 
that they did not allege—and they did not allege because 
they could not prove it probably in Gerhard v. Bates 
—that the promise was made to the class of whom 
alone the plaintiff was one. It was not so alleged, and 
therefore there was no privity between the plaintiff and 
the defendant. Then Lord Campbell went on to give a 
second reason, if his first reason was not enough, that 
the plaintiff and the defendant there had come together 
as contracting parties, and the only question was consid- 
eration. It seems to me Lord Campbell’s reasoning 
would not have been sound. It is only if you read it 
as pointing out the want of consideration flowing from 
the one person to the other in the particular case, as- 
suming them not to have come into the relation of 
contracting parties. But if so, the language was super- 
fluous. The truth is that once you had found there 
the contracting parties, if you could have found them, 
there would have been no difficulty about considera- 
tion. But you could not find them in Gerhard v. 
Bates, wbi supra. Here again in the same way, if you 
once make up your mind that there was a promise made 
to this lady, who is the plaintiff, as one of the public—a 
premise made to her that if she used the smoke ball 
three times daily for a fortnight, and contracted the 
influenza, she should have the reward—it seems to me 
that ber using the smoke ball was sufficient considera- 
tion. I cannot picture to myself the view of the law 
on which the opposite could be entertained, when you 
have once found the contracting parties. If I say toa 
person: ** Will you use such and such a medicine fora 
week if I give you £5?”’ If he uses it there is ample 
consideration for the promise. It may bea foolish one 
to make. But in this case 1 do not know that it wasa 
foolish promise to make. I dare say the carbolic 
smoke ball may be an excellent remedy or it may not. 
I know nothing about that. But the promise was put 
forward, I think, with the intention that it should be 
acted upon, and it was acted upon. It seems to me 
that there was ample consideration for the promise; 
and that therefore the plaintiff is entitled to recover the 
reward. 


SmituH, L. J. The first point in this case is whether 
the defendants’ advertisement, which appeared in the 
Pall Mall Gazette, was an offer which when accepted 
and its conditions performed constituted a promise to 
pay, assuming that there was good consideration to 
uphold that promise; or whether it was only a puff 
from which no promise could be implied. In other 
words, as it has been stated to us, whether it wasa 
mere statement by the defendants of the confidence 
they entertained in the efficacy of their remedy. That 
is the first matter to be determined. Or I might put it 
{n other words, to use the words of Lord Campbell in 
Denton v. Great Northern Ry. Co., 5 E. & B. 860, 





whether this advertisement was to be mere waste 
paper. That is how that learned judge summarized 
the arguments put forward in regard to the advertise- 
ment in that case. I want to read this and I want to 
take out the paragraph in the middle and put it at the 
end of this advertisement. And then it seems to me it 
ruus much more easily and is much more intelligible. 
In my view the true meaning of this advertisement is 
this: ** £100 reward will be paid by the Carbolic Smoke 
Ball Company to any person who, after having used 
the ball three times daily for two weeks according to 
the printed directions supplied with such ball, con- 
tracted the increasing epidemic influenza, colds or any 
diseases caused by taking cold.’’ That I think is the 
true meaning of that advertisement, as I understand 
it; and if I may paraphrase it, 1 think it means this, 
that if you—that is, one of the public as yet not ascer- 
tained, but as Bowen, L. J., and Lindley, L. J., have 
pointed out, will be ascertained by the performing of 
the conditions—will hereafter use my smoke ball three 
times daily for two weeks according to my printed 
directions, I will pay you £100 if you contract the in- 
fluenza within the period mentioned in the advertise- 
ment. Now why is there not a request there? In 
consideration of your using my smoke balls at my re- 
quest, and paying for them (though that is not in, but 
it is a necessary part of the use), then if you catch the 
influenza within a certain time I will pay you £100. 
Now it must not be lost ‘sight of that this advertise- 
ment also states that as security for what is being of- 
fered, and as proof of its security, £1,000 is actually 
lodged at the bank, wherewith to satisfy a possible de- 
mand which might be made in the event of the con- 
ditions contained therein being fulfilled, entitling a 
recipient to the £100 offered. How can it be said that 
such a statement as that embodied a mere expression 
of confidence in the wares which they had to sell? I 
cannot read the advertisement in any such way. In 
my judgment the advertisement was an offer intended 
to be acted upon if the conditions were performed, and 
when accepted, constituted a binding promise on which 
anu action would lie, assuming that there was consider- 
ation for that promise. Now Mr. Finlay, in his very 
able argument, stated that it was a promise in honor 
or an agreement in honor or a contract in honor. And 
I asked him once or twice what he meant by that. He 
said: “Oh, it isa nudum pactum.” I understand that. 
I understand that if there is no consideration for a 
promise, it may be a promise in honor if he likes to 
call it that, or as we should call it, a promise without 
consideration and nudum pactum. But if he means 
any thing else I do not understand it. I do not under. 
stand what a bargain ora promise or an agreement “in 
honor’ is unless it is one on which an action cannot 
be brought because it is nudum puctum. And about 
nudum pactum I will say a word ina moment. In my 
judgment therefore this first point fails. I think that 
this was an offer intended to be acted upon, and when 
acted upon and the conditions performed, gave a right 
of action to a person performing these conditions. 
Now in the next place, it is said that the promise is too 
wide, because it is said there is no limit of time within 
which the person is to catch the influenza. I am not 
going to pause there. As has been pointed out by 
my brothers who preceded me, there are three possible 
constructions to this contract. I like the last two, if I 
muy call them so, the best. I like the construction 
that it means catching the influenza during the time 
you are using the ball, or catching the influenza within 
a reasonable time after the expiration of the two 
weeks during which you have used it three times 
daily. It is not necessary to say which is the correct 
construction of this contract. There are three possi- 
ble constructions. The third construction is catching 
the influenza during the epidemic. But whichever is 
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the true construction there is sufficient limit of time 
so as not to make the contract tov vague on that ac- 
count. Then it was argued that if the advertise- 
ment constituted an offer which might culminate ina 
contract if it was accepted, then it was not accepted by 
the plaintiff in the manner contemplated. And it was 
said that the offer contemplated was such that notice 
of their acceptance had to be given by the party using 
the carbolic ball to the defendants before user, so 
that the defendants might be at liberty to superintend 
the experiment. All that 1 can say is that there is no 
such clause in the advertisement at all, and that, in 
my judgment, cannot be read into it. And I only 
wish to say that I entirely agree with what has fallen 
from my brothers before, namely, that this is one of 
those cases in which a performance of the conditions, 
and the conditions being, using these smoke balls for 
two weeks, three times a day, is an acceptance of the 
offer. 1t was then said that there was no person 
named in the advertisement with whom any contract 
was made. That I suppose has taken place in every 
case in which actions on advertisements have been 
maintained from the time of Williams v. Carwardine, 
ubi supra, and before that down to the present day. I 
have nothing to add to what has been said on that sub- 
ject, that a person becomes a persona designata, and 
able to sue when he performs the conditions men- 
tioned in the advertisement, which gives him aright to 
the reward therein offered. Then it was said that 
there was no consideration, and that it was nudum 
pactum. Boweu and Lindley, L. JJ., have both pointed 
out the considerations. There are two considerations 
here. One is the consideration of the inconvenience of 
having to use the carbolic smoke ball for two weeks 
three times a day. That is a consideration moving 
from the plaintiff to the defendants. The other con- 
sideration is the money gain likely to accrue to the de- 
fendants by the enhanced sale of the smoke balls by 
reason of the plaintiff's user of them—ample consider- 
ation, it seems to me, to support this promise. I have 
ouly now to add that as regards the policy and the 
wagering points, in my judgment there is nothing in 
either of them. 
Appeal dismissed. 


—_—_——__——_————— 


CARRIERS—NEGLECT OF SICK PASSENGER 
—LIABILITY. 
MISSISSIPPI SUPREME COURT, MARCH 20, 1893. 


WEIGHTMAN V. LOUISVILLE, N. O. & T. Ry. Co.* 


Where a railway company received a sick passenger, with the 
consent of the conductor of the train and the ticket 
agent, who were informed of his serious illness, and of 
the necessity of his having assistance when he should ar- 
rive at his destination, but the conductor failed to have 
him aroused and put off there, but carried him thirty 
miles beyond, where he was put off, alone, at a small sta- 
tion, at 2 4. m., and allowed to remain there forty hours 
before being returned to his destination on one of the 
company’s trains, and his illness was so increased during 
his exposure that he died, the company is liable. 


| apenas: mcs was entered in favor of defendant on 
© an order sustaining a demurrer to the complaint, 
and plaintiff appeals. 


George Anderson, for appellant. 
Mays & Harris, for appellee. 


Woops, J. The case, on its facts presented by the 
declaration, is widely different from that of Sevier v. 
Railroad Co., 61 Miss. 8. In that case the plaintiff got 


*12 South. Rep. 586. 








on a train of the railroud company at Vicksburg to be 
transported to Jackson. Before reaching Jackson the 
plaintiff, who had gotten on the train while sick with 
a fever, notified the conductor of the train that he was 
sick and drowsy, and wished to sleep, but feared that 
he might not awake at Jackson, his point of debarka- 
tion. The condactor thereupon told plaintiff that he 
might safely go to sleep, and that he should be awak- 
ened at Jackson. The plaintiff accordingly lay down 
and slept, and gave no thought of being awakened 
when the train should reach Jackson, and neither 
aroused himself nor was aroused by the conductor at 
Jackson, but was carried four miles east of that sta- 
tion while so asleep and sick, when the train was stup- 
ped, the plaintiff permitted to get off, at night, in the 
woods, and walk back to Jackson. 

Tn the case at bar the passenger was received into 
and upon the train by the ticket agent’s and the con- 
ductor’s consent and agreement, after having been in- 
formed of his serious illness, and his inability to care 
for himself, and of the necessity there would be, on the 
railroad’s part, to have him assisted from the car when 
the train should arrive at Vicksburg, the place of his 
debarkation. When the train reached Vicksburg the 
passenger, “‘ being violently ill, was overcome by weak- 
ness, drowsiness and unconsciousness to such an ex- 
tent that when the train upon which he was a passen- 
ger arrived at Vicksburg he was totally unconscious 
thereof.’’ Theconductor failed—negligently failed— 
to have the passenger awakened and put off, but per- 
mitted him to remain on the train without any atten- 
tion or care given him, and carried him to a small sia- 
tion, called Ingleside, about thirty miles north of 
Vicksburg, where he was put off the train about 2 
o’clock, A. M., Where there was no one to take care of 
him or to protect him in his then condition; and he 
was permitted to remain in the depot at Ingleside, 
without care or attention, from 2 A. M. Tuesday to 5 
P.M. onthe Wednesday following—about forty hours 
—when he was placed upon a north-bound train of de- 
fendant and carried back to Vicksburg. That on thus 
reaching the house of his father, at Vicksburg, medical 
aid was at once summoned, but it was found to be too 
late, and he was pronounced to be beyond hope of re- 
covery, and very soon thereafter died. 

It is also alleged that by reason of his having no care 
and attention during the forty bours he was left at the 
station house at Ingleside he grew very much worse, 
and that death would not have occurred but for the 
negligent, wanton and reckless conduct of the defend- 
ant. 

How wide the limits stand between the one case and 
the other—the case of Sevier and the case of Weight- 
man—the preceding statement of fact will vividly make 
to appear. In the one casea man, not sick enough to 
make his condition known before or on entering the 
train, takes passage, and before reaching his destina- 
tion (the whole tripa short one, of about forty miles 
only), tells the conductor that he has fever, and is 
drowsy, and wants to sleep, and secures the conduc- 
tor’s promise to rouse him at Jackson. The conduc- 
tor, under no sort of obligation—contractual or other— 
to keep his promise, forgets the passenger until four 
miles out from Jackson, when he permits the passen- 
ger to leave the train and return to his destination. In 
the other case—the one at bar—the passenger is re- 
ceived into and upon the train after his sick and help- 
less condition has been made known to the ticket 
agent and conductor, tugether with the reason for de- 
siring to have him carried by rail rather than by 
steamer, and the necessity for the attention of the 
railway employees on his journey, and his removal 
from the train at Vicksburg, his point of debarka- 
tion, and after their agreement to give him needed care 
on the way, and to have him carried from the train. 
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He is not cared for or carried from the train, though 
unconscious at the time, but he is carried thirty miles 
further south, and put off at 2 Pp. M. ina little wayside 
depot, with no one to care for him, and is permitted 
to remain there, without care or attention, until, 
nearly forty hours later, he is carried back to Vicks- 
burg to die. That the wanton, reckless, inhuman con- 
duct of the defendant in putting an almost dying man 
off from its train, under the revolting circumstances 
set out in the declaration in this case, creates liability 
on the wrong-doer’s part, we do not hesitate to affirm. 
It was the wantonexposure to almost certain death by 
the railroad company of one not a trespasser, a passen- 
ger to whom it owed a duty—at least the duty which 
common humanity proclaims, and which the general 
law of civilized Christendom echoes—not to wantonly 
or recklessly injure another. ‘Trespassers on trains 
and tracks, wrong-doers, and swindling dead-beats 
may not be willfully or wantonly injured, or sub- 
jected to imminent risks of deadly peril. This humane 
doctrine is imbedded in our laws. It is rooted in all 
laws of every enlightened kingdom or commonwealth 
under the wide circuit of the sun. 

Are authorities thought to be needful to support so 
plain and justarule of conduct? They are at hand, 
and abundant. Says Beach, in bis admirable little 
compendium of the Law of Railways, ‘a railway com- 
pany must treat such of its passengers as are sick or 
infirm, with humanity and consideration.” 

In the case of Conolly v. Railway Co., 41 La. Ann. 57, 
this rule is declared with emphasis. In the syllabus, 
which Fenner, J., who delivered the opinion of the 
court, approves, itis said: “Although a common carrier 
of passengers owes obligations to its well passengers, as 
well as those who are sick, and is bound to protect the 
rights of both, and although, when the condition of one 
passenger, from sickness or otherwise, is such as to be 
inconsistent with the safety, health, or even comfort 
of his fellow passengers, regard for the rights of the 
latter will authorize the carrier to terminate the car- 
riage, by excluding him, yet this right cannot be exer- 
cised arbitrarily or inhumanely, or without due care 
and provision for the safety and well being of the 
ejected passenger.’’ In this case the ejected passen- 
ger had fallen, helpless and about insensible, to the 
floor of the car, vomiting severely. His condition was 
apparent to other passengers. Thinking him drunk, 
the car-driver, with the help of a passenger, removed 
Conolly from the car, and laid him down in the open 
street, where he remained for four hours, on a bleak 
day in December, and was at length removed by the 
police authorities to the hospital, where he died the 
next day. Miserable as is this case on its facts, how 
far short of the reckless and wanton disregard of all 
laws, in the case at bar, does it fall! 

In delivering the opinion of the court in the case of 
Railroad Co. v. Sullivan, 81 Ky. 624, where it appeared 
that Sullivan was drunk, and unable or unwilling to 
pay his fare,and was ejected by the conductor, and 
exposed to freezing weather while in a helpless condi- 
tion, whereby his toes, some of his fingers and part of 
his heel were frozen, and their amputation necessi- 
tated, Lewis, J., said: ‘‘ The right generally of railroad 
companies to put off their trains persons who refuse to 
pay their fare when requested by the conductor may 
be conceded, but does it follow that this right may be 
exercised in such a manner, under such circumstances, 
or against a person in such mental or physical condi- 
tion as that death or serious bodily harm will neces- 
sarily, or even probably, result from putting him off? 
It is true that appellee, by refusing to pay his fare, be- 
came technically a trespasser, but it is well settled that 
a party may in some cases recover from the gross neg- 
ligence of another, notwithstanding he may have been 
a trespasser upon the rights of the otherat the time he 











received the injury.”’ See too the case cited by the 
learned judge in his opinion. 

Tothe same effect will be found Railroad Co. v. 
Moose, 83 Va. 827; Railroad Co, v. Weber, 33 Kans, 
543; Railway Co. v. Powell, 40 Ind. 87; Haley v. Rail- 
way Co., 21 Iowa, 15; Railway Co. v. Miller, 19 Mich. 
305. 

Judgment of the court below reversed, demurrer 
overruled, and the case remanded for further proceed- 
ings. 

titiealaampaaia 


NEGOTIABLE INSTRUMENT — HASTENING 
MATURITY—INTERPRETATION OF MORT- 
GAGE. 

MINNESOTA SUPREME COURT, JAN, 25, 1893. 
WHITE V. MILLER.* 

A negotiable promissory note, due in the future, according 
to its terms, canuot be brought to immediate maturity 
through a clause in a mortgage given to secure the same, 
authorizing the mortgagee to declare the debt or note due 
upon default in any of the provisions found in the mort- 
gage. 


Weed Munro, for appellants. 


Cobb & Wheelwright, for respondent. 


Couutns, J. To affirm the order appealed from, we 
should be compelled to hold, as did the court below, 
that by means of a clause in the real-estate mortgage, 
hereinafter mentioned, the negotiable promissory 
notes—three in number, each for $75—described in 
plaintiff's second, third and fourth causes of action, 
and another, for the sum of $2,500, had all been 
brought to maturity before the commencement of this 
action, although according to their terms none were 
then due or payable. The mortgage was executed by 
defendants, payors, to plaintiff, payee, to secure, and 
contemporaneously with, these notes, and two more, 
each for $75, one of which appears to have matured 
in the year 1890, while the other is the note set out in 
plaintiff's first cause of action, about which no ques- 
tion is made, as the same was past due and unpaid 
when this suit was brought. The mortgage was in the 
usual form, except that immediately preceding the 
testimonium clause, and consequently following all 
other terms and conditions, it was stipulated that if 
default should be made in any of the prior provisions 
it should be lawful for the mortgagee, his heirs, legal 
representatives or assigns, ‘‘ to declare the whole sum 
above specified to be due.”” One note being past due 
and unpaid, as appeared from the averments in the 
first cause of action, the plaintiff alleged, with refer- 
ence to the other notes, that he had elected to declare, 
and had declared, the whole sum secured by the mort- 
gage, including the notes sued on, to be due. 

The simple question is, whether by reason of this 
clause, the plaintiff, mortgagee, was empowered, upon 
the maturity and non-payment of one of this series of 
notes, and in disregard of an express provision in each 
fixing a due day in the future, to treat all, and for 
general purposes, as presently payable and in de- 
fault, or whether his sole remedy was that of fore- 
closure, as provided for in the instrument con- 
taining the clause. The question is not a new 
one, and the few courts in which it has been pre- 
sented have arrived at opposite conclusions. The cases 
in which this plaintiff's position has been sustained 
are, so far as we have discovered, Wheeler, etc., 
Manuf’g Co. v. Howard, 28 Fed. Rep. 741 (oral opinion 
by Mr. Justice Brewer); Noell v. Gaines, 68 Mo. 649 
(with a lengthy dissent by Judge Hough); and the re- 
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cent case of Chambers v. Marks, 93 Ala. 412, in which 
all of the authorities cited herein, except Rail- 
way Co. v. Sprague, 103 U. S. 756, are reviewed with 
much care and ability. It is plain however, as con- 
tended by Judge Hough when dissenting, and as ad- 
mitted by Justice Brewer when orally passing upon 
the Wheeler case in the same State, that the conclu- 
sion reached by a majority of the court in Noell v. 
Gaines, supra, was a clear departure from former rul- 
ings of the same tribunal. We shall not undertake to 
state the views expressed in either of those opinions, 
for all are within easy reach of the profession. It suf- 
ficeth to say that all are predicated and rest upon the 
rule that instruments executed at the same time, for 
the same purpose, and in the course of the same trans- 
action, are, in the eye of the law, one instrument, and 
will be read and construed together, as if they were as 
much ove in formas they are in substance. The rule, 
as stated, stands unquestioned, but it seems to us, 
either that ithas noapplication under circumstances 
like these, or that an erroneous application has been 
made of it. A note and a mortgage securing the same 
are separate instruments, distinctly differing in their 
nature and purpose. The debt evidenced by the note 
is the principal thing, and the note is governed by the 
law merchant, while the mortgage is simply an _ inci- 
dent, and governed by the law of real property. It is 
true, that as an incident of the debt, the mortgage will 
pass to whomsoever receives «transfer of the debt, or 
will become extinguished by a satisfaction of the debt; 
but so distinct are these instruments in their charac- 
ter that it is settled in this jurisdiction, that as be- 
tween a mortgagor and an assignee of the mortgagee, 
the mortgage is a mere chose in action, and is taken by 
the latter subject to all equities in favor of the mort- 
gagor prior to notice of the assignment, and notwith- 
standing the negotiability of the note thereby secured. 
Johnson vy. Carpenter, 7 Minn. 176 (Gil. 120); followed 
in Redin v. Branhan, 43 id. 283. 

The note is always regarded as a separate and dis- 
tinct instrument, enforceable according to its terms, 
and independently of the mortgage. The principal one 
in this transaction, for the sum of $2,500, apparently 
due in 1895, not sued upon, but declared due prior to 
the commencement of this suit, according to the alle- 
gations of thecomplaint, may have theretofore passed, 
by indorsement, out of plaintiff's hands, and into those 
of a person who has actual or constructive notice of 
the questionable clause in the mortgage. With this 
declaration of the plaintiff, has this note imatured, as 
between plaintiff and his indorsee, or possibly as be- 
tween one or both of these parties and subsequent in- 
dorsers and indorsees? Or if it is urged,that with an in- 
dorsement of this one note,the right to declare the notes 
due passed to the purchaser, and was no longer with 
the plaintiff, would such purchaser possess the power 
to bring the entire series to maturity, against the 
wishes of the holders of the other notes, and perhaps 
without their knowledge? Again, let us suppose that 
subsequent to the commencement of this action the 
plaintiff transfers one or more of the notes yet to ma- 
ture, according to their terms, t» a purchaser for 
value? Have they matured as to such purchaser? 
Again, let us suppose that upon the face of these 
notes was an explicit reference to the mortgage, 
or to make the illustration more pointed, to a mort- 
gage with a clause like that involved in Chambers v. 
Marks, all of the notes becoming due when default oc- 
curred, no option being given the mortgagee. Would 
the notes lose their negotiability, the time of payment 
having been rendered uncertain through a clause in the 
mortgage read into each? Or would they lose their 


character as promissory notes because, in conjunction 
with the mortgage—all to be treated as one instrument 
—they became of no more effect than if all had been em- 
Again, taking the clause 


braced in one instrument? 





in the Alabama mortgage for illustration, would it be 
held, that by defaulting in the payment of a single 
note, a mortgagor, or his successor in interest, who de- 
sired to pay off an incumbrance upon his land, could 
force all of the notes thereby secured to maturity, and 
thus, at his option, compel a mortgagee, au assignee, or 
an indorsee of the paper to accept the amount evi- 
denced thereby ? We think not, and yet this is the logic 
of the rule established in the casescited by plaintiff's 
counsel. If it isthe rule for the mortgagee, it must be 
for the mortgagor. The plaintiff contends for a doc- 
trine which seems to incorporate the provisions of a 
collateral instrument, given for one purpose—mere se- 
curity, which may be ignored if the creditor chooses— 
into another instrument, made for another purpose— 
to evidence the debt, which is the principal thing. 

It is the fact, as remarked by plaintiff's counsel, that 
there are in this action no embarrassing complica- 
tions, such as might grow out of the relations of bona 
fide purchasers, sureties and indorsers. But reflection 
upon the subject, and counsel’s remark, suggest to us 
that these complications can very easily, and had best, 
be avoided at this time. 

The conclusion we reach we regard as sound in prin- 
ciple, designed to promote justice, and exactly in 
line with the intention of the parties as gathered from 
their acts. We construe the notes and the mortgage 
with a view to giving effect to the provisions of each 
in accordance with the undoubted intention of the 
parties. Wedo not question the proposition that a 
clause might be inserted in a mortgage which would 
have the result of bringing the notes thereby secured 
to maturity when default was made in one; but on a 
fair construction of the clause now before us, there 
was no such design. The clause in question was in the 
interest of the mortgagee, and must be construed with 
reference to the subject-matter and its object, which 
evidently was to mature, at the option of the mortga- 
gee, the entire debt for the purpose of foreclosure. It 
cannot be supposed that the parties intended to incor- 
porate this clause in the notes, destroying possibly 
their negotiability and character. It had reference to 
the terms and conditions of the mortgage just preced- 
ing it, regarding foreclosure, and did not bear upon the 
notes for general purposes; and in thus limiting its ef- 
fect we give it full force, without rendering the ex- 
press stipulations of the notes as to due day a nullity. 
The conditions in both notes and mortgages may stand 
with this construction. The terms of the former as to 
maturity, for all purposes, may be preserved, while the 
conditions of the latter may be enforced by foreclos- 
ure for the entiredebt. If the terms of one contract 
may be nullified, when both, relating to the same 
transaction, may stand together, and each be applied 
to its proper subject, why not wipe out the terms of 
the mortgage by the same method of reasoning that is 
used to extinguish the express provisions of the notes? 
As was said in the leading case on this side of the ques- 
tion (McClelland v. Bishop, 42 Ohio St. 113): ‘The 
stipulation in the mortgage should be construed as 
providing a remedy in the mortgage, and that so far 
as foreclosure proceedings are concerned, the notes for 
that purpose are due, but for general purposes the ob- 
ligations on the notes are to be determined by their 
own expressed terms. In this way both contracts can 
stand, and be fully enforced according to the manifest 
intention of the parties.’’ See also Mallory v. Railway 
Co., 35 N. Y. Super. Ct. Rep. 174, and dissenting opin- 
ion in Noeli v. Gaines. 

We are also of the opinion that the language in Rail- 
way Co. v. Sprague, supra, “the bonds being the prin- 
cipal thing, containing the obligation of the company, 
and the mortgage a mere security to insure the per- 
formance of that obligation, the terms of the bonds 
should control,” is very suggestive on this question. 

Order reversed. 
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WRONGFUL ATTACHMENT. 
ALABAMA SUPREME COURT, JAN. 26, 1893. 


VANDIVER V. POLLAK. 

Where two creditors, acting together, attach and sell goods 
sold by their debtor to a third person, honestly believing 
that the sale is fraudulent and void, one of them, after 
paying a jadgment recovered against him by the debtor’s 
vendee for wrongful seizure and sale of the goods, may 
enforce contribution from the other. 


A PPEAL from Chancery Court for contribution. 

Defendants demurred to the bill, and moved to 
dismiss the same for want of equity, and from a de- 
cree overruling the motion and demurrer they appeal. 


Tompkins & Troy, for appellants. 


Roquemore, White & Dent, for appellee. 


Heap, J. It must be received as the general rule 
that no right of contribution exists between joint tort- 
feasors. See4 Am. & Eng. Fuc. Law, 12, and the au- 
thorities there collected. The courts however have 
declared numerous exceptions to it; to such extent in- 
deed as that the judge delivering the opinion of the 
court in Goldsborough v. Darst, 9 Ill. App. 205, saw fit 
to say that there are somany exceptions to the rule 
that it has ceased to bea general one. The appellee 
insists that the case made by this bill ought to be de- 
clared an exception, and that is the question for our 
decision. : 

The appellants, Vandiver & Co., and appellee, Pol- 
lak, sued out severally attachments against the estate 
of Harmon Bros., their debtors, to enforce collection 
of their several debts; and acting conjointly, caused 
the sheriff to levy the attachments simultaneously 
upon a stock of goods which had belonged to Harmon 
Bros., with which they had been carrying on mercan- 
tile business, but which that firm, shortly before the 
levy, had sold and delivered to John Harmon, their 
father. Subsequently other creditors of Harmon Bros. 
sued out attachments which the sheriff levied upon the 
same goods, in subordination to the levies of appel- 
lants and appellee. The goods were all sold by the 
sheriff, who in the course of proceedings, paid the pro- 
ceeds to the different creditors, appellants and appel- 
lee receiving payment in full of their respective de- 
mands. 

It is not controverted that if these levies, made by 
the joint procurement of the appellants and appellee, 
and at the same time were wrongful, they became joint 
trespassers upon the possession of John Harmon. 
Sparkman v. Swift, 81 Ala. 231. John Harmon, by 
separate actions in trespass against each, sued the sev- 
eral attaching creditors for the alleged wrongful seiz- 
ures. The action against Pollak, the appellee, was 
tried, and resulted in averdict and judgment against 
him for the entire value of the goods seized and con- 
verted, which judgment he was compelled to pay, and 
did pay, amounting, with interest and costs, to the 
sum of $6,100. Pollak’s claim against Harmon 
Bros. amounted to $723.45, and that of Vandiver & Co. 
to $321.11. After the recovery and satisfaction of the 
judgment of John Harmon against Pollak the other 
actions in trespass were dismissed. 

The goods sold and delivered by Harmon Bros. to 
John Harmon constituted all the property of the for- 
mer subject to levy and sale, and they became then, 
and were thereafter, insolvent. The bill is filed by 
Pollak to enforce contribution from Vandiver & Co., 
and the facts relied on as bringing the case within ex- 
ception to the general rule that there is no contribution 
between wrong-doers are as follows: When they—the 
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appellants and the appellee—became informed of the 
facts of the sale by Harmon Bros. to their father, John 
Harmon, they undertook to inquire into the legality 
and validity of the same, with the view of enforcing 
the collection of their debts out of the goods conveyed 
if the sale, upon inquiry, should be found to be void. 
T» this end they employed an attorney, who went to 
Union Springs, where Harmon Bros. lived and had car- 
ried on business, and where the sale was made, and in- 
quired into the facts, and reported to appellants and 
appellee that from an examination of the facts and cir- 
cumstances attending the transaction he honestly be- 
lieved that the sale was void, because the considera- 
tion therefor was simulated and fictitious. The bill 
alleges that this information was imparted to appel- 
lants and appellee, and they became fully convinced 
that the sale was void for fraud, and that the goods 
were the property of Harmon Bros. and not of John 
Harmon, and liable to the satisfaction of their claims; 
and they thereupon procured the issuance of their at- 
tachments, and had the sheriff to levy them upon said 
goods; that in doing so they acted in vood faith, under 
the belief that the goods belonged to Harmon Bros., and 
not to John Harmon, and that they were engaged ina 
lawful act in undertaking to subject the same to the 
payment of their debts; that they hud no unlawful in- 
tention to violate the rights of John Harmon, nor did 
they act in willful disregard of his rights in the prem- 
ises, but acted only in good faith under the belief that 
John Harmon’s claim to the goods was actually fraud- 
ulent. As the question here presented has not hereto- 
fore been raised or adjudicated in this court, we will 
notice some of the decisions in other jurisdictions. 

In Adamson v. Jarvis, 4 Bing. 66, defendant, having 
property in his possession, represented to plaintiff, an 
auctioneer, that he had authority to dispose of such 
property, and requested plaintiff to sell it for him. 
Plaintiff, believing the representation, and not know- 
ing the property was not defendant’s, sold it, in pur- 
suance of the request, and accounted to defendant 
for the proceeds. For this he was sued by the true 
owner, held liable, and compelled to pay damages. He 
sued for indemnity. Held, entitled to recover. Here, 
it will be observed, upon well-settled principles of law, 
plaintiff and defendant were liable to the owner as 
joint wrong-doers; yet the court said, referring to the 
case of Merryweather v. Nixan, 8 T. R. 186, which de- 
cided that one wrong-doer could not sue another for 
contribution, that the decision would not affect cases 
of indemnity where one man employed another to do 
acts, not unlawful in themselves, for the purpose of as- 
serting a right. ‘‘ Every man,”’ said the court,** who em- 
ploys another to do an act which the employer appears 
to have aright to authorize him to do, undertakes to 
indemnify bim forall such acts as would be lawful if 
the employer had the authority he pretends to have. 
A contrary doctrine would create great alarm.”’ And 
the learned judge declares that **from reason, justice 
and sound policy the rule that wrong-doers cannot 
have redress or contribution against each other is con- 
fined to cases where the person seeking redress must be 
presumed to have known that he was doing an unlaw- 
ful act.” 

In Betts v. Gibbins, 2 Adol. & El. (N. 8.) 57, the prin- 
ciple applied is about the same as in Adamson vy. Jar- 
vis, supra. The defendant, a manufacturing chemist 
at Neath, sold goods to Nyren & Wilson, in London, 
on the latter’s order, and sent the cargo from Neath to 
Bristol, to be from thence forwarded by the plaintiffs’ 
boats to London, there to await defendant’s orders, 
plaintiffs being barge-masters and wharfingers at Bris- 
toland London. Defendant wrote plaintiffs that the 
goods in controversy should be for Nyren & Wilson, 
and instructed them to separate these goods from oth- 
ers shipped at same time, and intended for other par- 
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ties, and have them taken away distinct from any oth- 
ers. Nyren & Wilson, after arrival of the goods in 
London, applied for and received from plaintiffs two 
of the ten casks constituting the consignment. Later, 
while the remaining eight casks were still in plaintiffs’ 
possession, Nyren & Wilson having failed to accept or 
pay defendant’s draft on them for the price, defendant 
gave directions to plaintiffs not to deliver the remain- 
ing casks to Nyren & Wilson, but to deliver them to 
the order of one John Elliot, which he did. At the 
suit of assignees of Nyren & Wilson, plaintiffs were 
forced to pay for the goods, and sued defendant for in- 
demnity. Held, entitled to recover. It was argued, 
that plaintiffs and defendant being joint wrong-doers 
in withholding the goods from Nyren & Wilson, nei- 
ther contribution could be claimed, vor promise of in- 
demnity implied, among them. The court said that 
aun agreement to indemnify was implied. “I do not 
see,”’ said the judge, * the distinction between ‘contri- 
bution’ and ‘indemnity ;’ but it appears to me there is 
nothing to prevent either in this case. It was perfectly 
competent to the defendant to say, ‘ [claim the goods; 
do you keep them for me;’ and the plaintiffs were 
not bound to exercise their judgment on this claim, 
though they were acquainted with all the facts. If 
they were acting bonu fide, 1 cannot conceive what 
rulo there can be to hinder the defendant from being 
liable for the risk.”” Itseems the defendant, in stop- 
ping the delivery to Nyren & Wilson, wus attempting 
to enforce a supposed right of stoppage in transitu, but 
which, under the circumstances, was insupportable. 
The court further say, in this case, that the case of 
“ Fletcher v. Harcot, Hut. 55, shows that there may be 
an indemnity between wrong-dvoers unless it appears 
that they have been jointly concerned in doing what 
the party complaining knew to be illegal. The act 
there done was a very strong one, yet though it turned 
vut to be entirely wrong, the indemnity was al- 
lowed. Now, whether the promise there was ex- 
press or implied, it would have equally been void if 
against public policy. That case seems to me to go to 
this fullextent: that where one party induces another 
to do an act which is not legally supportable, and yet is 
not clearly in itself a breach of law, the party so in- 
ducing shall be answerable to the other for the conse- 
quences.”’ 

In Jacobs v. Pollard, 11 Cush. 287, the plaintiff, in 
good faith, believing he was acting in legal right and 
proceeding regularly, seized cattle on his land, thought 
to be damage feasant, and delivered them to defend- 
ant, as field driver, who, at his instance, sold them at 
auction, and received the proceeds. The owner recov- 
ered judgment in trespass for the seizure against plain- 
tiff and defendant jointly, and plaintiff, on execution, 
paid the judgment, and sued defendant, the field 
driver, to recover the proceeds of the auction sale, yet 
in hishands. Defendant defended upon the plea that 
they were joint trespassers, but the defense was held 
bad. The court said: ‘It is undoubtedly the policy 
of the law to discountenance all actions in whicha 
party seeks to enforce a demand originating in a will- 
ful breach or violation on his part of the legal rights of 
others. Courts of law will not lend their aid to those 
who found their claims upon an illegal transaction. 
No one can be permitted to relieve himself from the 
consequences of having intentionally committed an 
unlawful act by seeking an indemnity or contribution 
from those with whom, or by whose authority such 
unlawfulact wascommitted. But justice and sound 
policy, upon which this salutary rule is founded, alike 
require that it should not be extended to cases where 
parties have acted in good faith, without any unlawful 
design, for the purpose of asserting a right in them- 
selves or others, although they may have thereby in- 
fringed upon the legal rights of third persons. It is 








only when a person knows, or must be presumed to 
know, that this act was unlawful, that the law will re- 
fuse to aid himin seeking an indemnity or contribu- 
tion. It is the unlawful intention to violate another's 
rights, or a willful ignorance and disregard of those 
rights, which deprives a party of his legal remedy in 
such cases. It has therefore been held that the rule of 
law that wrong-doers cannot have redress or contribu- 
tion against each other is confined to those cases where 
the person claiming redress or contribution knew, or 
must be presumed to have known, that the act for 
which he has been mulcted in damages was unlawful. 
* * * There is nothing in the facts of the present 
case from which it can fairly be inferred that the par- 
ties to this suit willfully committed the original tres- 
pass, with a knowledge, either actual or to be pre- 
sumed, that they were thereby violating the rights of 
the owner of the cattle. They seemed to have acted 
in good faith in seizing and selling the cattle for the 
purpose of asserting a legal right in the plaintiff to take 
them on his land damage feasant, and to commit them 
to defendant, as field driver, who, virtute officii, was 
supposed to have the right to sell them under the 
plaintiff's authority. Although in those proceedings 
the parties grossly misconceived their legal rights and 
remedies, and committed an aggravated trespass on 
the property of a third person, yet it does not appear 
that they acted wantonly, with an intent to infringe 
on the rights of the owner of the beasts. Their only er- 
ror was in the mode of enforcing their own rights, and 
being thereby guilty of an encroachment upon the 
rights of another.” 

Ina dictum in Acheson v. Miller, 2 Ohio St. 203, this 
language is used: *‘ The rule that no contribution lies 
between trespassers, we apprehend, is not of universal 
application. We suppose it only applies to cases where 
the persons have engaged together in doing wantonly 
or knowingly a wrong. The case may happen that per- 
sous may join in performing an act which to them ap- 
pears to be right and lawful, but which may turn out 
to be an injury to the rights of some third party, who 
may havea right to an action of tort against them. In 
such case, if one of the parties who bave done the act 
has been compelled to pay the amount of the damage, 
is it not reasonable that those who were engaged with 
him in doing the injury should pay their proportion? 
The common understanding and justice of humanity 
would say that it would be just and right that each of 
the parties to the transaction should pay his propor- 
tion of the damage done by their joint act, and we see 
no reason why the moral sense of the court shall be 
shocked by such aresult.”’ 

In Horbach’s Admrs. v. Elder, 18 Penn. St. 33, sev- 
eral persons were engaged, as copartners, in operating 
a stage line. By the negligence of a driver passengers 
were injured, who sued and compelled plaintiff, one of 
the copartners, to pay more than his equal proportion 
of the damages sustained. He then sued one of his co- 
partners to recover contribution, and the general rule 
was invoked in defense that between joint wrong-doers 
there is no contribution. The court held, without any 
discussion of the rule, that plaintiff was entitled to re- 
cover. 

In Armstrong Co. v. Clarion Co., 66 Penn. St. 218, a 
public bridge over astream on the dividing line be- 
tween the two couuties was to be maintained at the 
joint expense of the two counties. Being out of re- 
pair, the commissioners of both counties made a joint 
examination of it,and had some slight repairs made. 
Not long afterward the bridge broke down whilea 
traveller was crossing it, and severely injured him. He 
sued Armstrong county, and recovered for the negli- 
gence of the commissioners. Armstrong county, hav- 
ing paid the judgment, sued Clarion county for contri- 
bution. Held, entitled to recover. The court, in dis- 
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cussing the general rule under consideration, quotes 
from Story on Partnership, section 220, as follows: 
‘* But the rule is to be understood according to its true 
sense and meaning, which is, where the tort is a 
known, meditated wrong, and not where the party is 
ucting under thesupposition of the entire innocence 
and propriety of the act, and the tort is merely one by 
construction or inference of law. In the latter case, 
although not in the former, there may be, and prop- 
erly is, a contribution allowed by law for such pay- 
ments and expenses between constructive wrong- 
doers, whether partners or not.”’ 

The case of Pearson v. Skelton, 1 Mees. & W. 504, was 
cited, wherein it was held that the rule does not apply 
to a case where the party seeking contribution was a 
tort-feasor only by inference of law, but is confined to 
cases where it must be presumed that the party knew 
he was committing an unlawful act. The court con- 
cludes its opinion by saying: ‘* The parties plaintiff 
and defendant are two municipal corporations, jointly 
bound to keep this bridge in repair. These bodies can 
act only by their legally-constituted agents, the com- 
missioners, who examine the structure, and order re- 
pair, which is done. ‘They erred in judgment, and 
both were liable for the consequences of that error, 
and one haviug paid the whole of the damages, is enti- 
tled to contribution from the other.” 

This court, in Moore v. Appleton, 26 Ala. 633, recog- 
nized the rule of Adamson v. Jarvis, supra, that when 
an agent is employed by his principal to do an act 
which is not manifestly illegal, and which he does not 
know to be wrong (as to take personal property which, 
although claimed adversely by another, he has reason- 
able ground to believe velongs to his principal), the law 
implies a promise, which may be enforced, of indem- 
nity by the principal for such losses and damages as 
tlow directly and immediately from the execution of 
the agency. 

There are many other cases on this subject, which 
may be found upon the briefs of counsel, but it is be- 
lieved the foregoing extend the relaxation of the gen- 
eral rule as far as can be found in any of them. The 
general principle we extract from the authorities is 
that if the wrong-doers, in doing the act, do what is 
apparently lawful, and honestly believe they are pur- 
suing a lawful course, and the wrong inflicted upon 
another arises out of theirconuduct by construction or 
inference of law, and is not the foreseen result of the 
wrongful act, the law will allow contribution. 

The case of Jacobs v. Pollard, supra, we think, fairly 
illustrates the principle. There the plaintiff found 
cattle upon his land, which he honestly believed to be 
damage feasant. The right to restrain damage feasant 
was a remedy given by law. He undertook to pursue 
that remedy, but ignorantly, yet innocently, missed 
its lawful pursuit, and thereby, by construction of 
law, became a trespasser. When he acted, no denial 
of his right to distrain was pending, and no actual pos- 
session of the cattle in the owner being openly and 
knowingly to the plaintiff asserted against the distress 
or manner of pursuing it; nor were there facts to lead 
plaintiff to anticipate that such opposition to or repu- 
diation of the remedy he was attempting to pursue 
would follow. He believed he was doing that which 
the owner must needs of lawful course acquiesce in. 

The writer of this opinion thinks the present case 
does not come up to the principle here announced. 
Appellants and appellee knew that Harmon Bros. had 
made sale and delivery of the goods to John Harmon 
in asserted payment of an indebtedness, and that he 
claimed the goods as his own against all other cred- 
itors. They knew he denied, or would deny, all fraud 
in the transaction; and asserted, or would assert, the 
bona fidesand validity of his purchase. They knew 
also that unless they were able to establish fraud, his ti- 





tle and possession were good, and that to seize and take 
the goods from him would be a trespass. Upon these 
questions these parties and John Harmon were, at the 
time,in open and known antagonism. If the sale was be- 
lieved to be fraudulent, the law furnished the creditors 
ample remedy and redress, and in a way to try the dis- 
puted questions between them, and at the same time 
conserve the rights of all parties without resorting to a 
forcible seizure and application of the goods to the 
payment of their debts. The courts were open to them 
to hold John Harmon a trustee in invitum for them to 
the extent of the value of the goods, if there was fraud 
in his purchase; and if it was necessary to their secu- 
rity that the goods be kept in hand, they could have 
been protected by the appointment of a receiver. If 
John Harmon w:s solvent (and there is no averment 
that he was not), che law afforded the creditors also the 
ample and inexpensive remedy of reaching the goods 
by garnishment, wherein the rights of the parties 
could have been tried without disturbing the posses- 
sion of John Harmon until those rights were judicially 
determined. But the appellants and appellee did not 
see proper to pursue these lawful remedies, but know- 
ingly and premeditatedly took the risk of establishing 
fraud in the sale, and proceeded to make forcible seiz- 
ure of the goods, and application thereof to the pay- 
ment of their debts by the extraordinary process of 
attachment, wherein the asserted title of Harmon 
could not be determined by judicial judgment or de- 
cree. In taking this risk and pursuing this course they 
knowingly disregarded the rights of John Harmon if it 
should turn out that bis title and possession were hon- 
est, as he claimed they were, for although they be- 
lieved the sale was fraudulent, yet they knew and in- 
tended, by the very course of proceeding they adopted, 
that the goods would and should be arbitrarily taken 
and applied to the payment of their debts, whether 
Harmon's claim of ownership was honest or dishonest, 
and without giving him an opportunity to show the 
honesty of his claim, except by the assertion of the in- 
dependent remedies and redress which the law 
gives for the wrong done him. Under these cir- 
cumstances the writer is of opinion that the trespass 
was knowingly committed in that sense which de- 
prives the complainant of the right to contribution. A 
majority of the court however entertain a contrary 
opinion, and hold that the case made by the bill forms 
an exception to the general rule, and that the right to 
contribution exists. 

The order of the chancellor overruling the demur- 
rers and motion to dismiss the bill for want of equity 
was therefore free from error, and is affirmed. The 
question argued by counsel whether the bill sufficiently 
avers the wrongfulness of the levies—that is to say, 
whether it sufficiently shows that the goods were not 
subject to the attachments—is not raised by the de- 
murrer. If the bill is defective in that respect, it may 
be amended. 

Affirmed. 


CRIMINAL LAW— ARREST WITHOUT WAR- 
RANT—OFFENSE IN PRESENCE OF OFFI- 
CER. 

OHIO SUPREME COURT, JAN. 31, 1893. 


STATE v. LewIs.* 


Where a breach of the peace is committed in the presence of 
a marshal of an incorporated village or city he may, with- 
out warrant, arrest the persons who participated therein. 
If however the officer was absent when such offense was 
committed, and did not appear there until after the af- 
ray had ended, public order restored, and the guilty par- 
ties had departed from the vicinity, and all the informa- 


*33 N. E. Ren. 405. 








376 THE ALBANY 


LAW JOURNAL. 








tion the officer had of the affray, and of the parties to it, 
was the statements of bystanders who witnessed it, he has 
no authority in law to pursue and arrest the persons 
charged with the offense without first obtaining a legal 
warrant therefor. 


George L. Garrett, Prosecuting Attorney, 7. H. 


Hogsett, and R. M. Dittey, for the State. 
M. R. Patterson and EL. N. Huggins, for defendant. 


Brapsory, C. J. The defendant was indicted for 
murder in the secoud degree, for causing the death of 
one Edward Elliott, in the course of an attempt to ar- 
rest the latter for the commission of a misdemeanor. 
The defendant was marshal of the village of Hillsbor- 
ough, in Highland county, and being put upon trial 
for the homicide, it became material to inquire into 
the authority of such officers to make arrests without 
a written warrant therefor; and after the evidence 
had been given, the prosecuting attorney requested the 
court to give to the jury certain legal propositions, the 
object of which was to define the authority vested by 
Jaw in the marshal of an incorporated village to arrest 
without written warrant alleged offenders against the 
laws of the State or the ordinances of the village. The 
third proposition requested reads as follows: ‘“‘If you 
find from the testimony that the breach of the peace 
did not occur in the presence of the defendant, and 
was over, and the deceased had ceased from the com- 
mission of a breach of the peace, and that the affray 
was ended, and the deceased was not attempting acon- 
tinuation of the breach of the peace, but was about his 
peaceful and lawful avocations when the defendant ar- 
rived at the place where the affray had takeu place, 
and the defendant did not attempt to make the arrest 
until he had gained such knowledge as he possessed of 
the affair from inquiries made of third persons, such 
arrest or attempted arrest was unlawful, and the de- 
ceased hada right to resist such arrest or attempted 
arrest; and the defendant, under these circumstances, 
was himself in the performance of an act for which he 
must be held responsible.” 

This proposition the court refused to give, and in- 
stead gave substantially its converse, in the following 
terms: “It is not disputed, that a short time before 
Elliott was killed, he had a quarrel in Doorley’s saloon 
with one William Eakin, and knocked him down. 
That was a violation of one of the ordinances of Hills- 
borough. The fact that Eakin called him aliar was no 
justification in law for knocking him down. If you 
find from the evidence that within a short time after 
this occurred—as soon as possible after it occurred— 
Lewis was sent for to arrest Elliott; that Lewis, as 
marshal of the town, went at once in pursuit of El- 
liott; that Elliott, on seeing Lewis approach, started 
to leave the town in a hurried manner; that Lewis 
pursued him—then I charge you that Lewis, upon 
overtaking Elliott, had the lawful right to arrest him, 
notwithstanding he had no warrant for that purpose.” 

To the charge as given, and to the refusal to charge 
as requested, the prosecuting attorney excepted, and 
embodying them in a bill of exceptions, has brought 
them to this court for review, by virtue of sections 
7305, 7306, Revised Statutes. 

That the defendant was marshal of the village of 
Hillsborough, did not witness the affray, nor procure 
from a magistrate a warrant for the arrest of the de- 
ceased, are conceded facts. In addition to this, the 
testimony given in behalf of the State tended to prove 
that the deceased had participated in an affray in asa- 
loon within the village of Hillsborough,on the day of the 
homicide; that the defendant was absent, and did not 
hear or see any part of the affray; that a few minutes 
thereafter he received information that a breach of 
the peace had been committed, and at once went to the 
saloon where it had occurred; that when he reached 








the saloon the parties to it had gone, and good order 
had been restored; that upon inquiry the defendant 
was told that an affray had been committed, in which 
the deceased had participated, and ascertaining the di- 
rection taken by the deceased, the defendant, without 
obtaining a warrant, immediately pursued, soon after 
overtook and proceeded to arrest him for that offense ; 
that the deceased, though having knowledge of the of- 
ficial character of the defendant, resisted the arrest, 
and in the resulting struggle was shot and killed by 
the defendant. 

The authority of peace officers to arrest without a 
warrant from a magistrate is a subject that has re- 
ceived the attention of courts and text-writers from an 
early period in the history and development of the 
common law in both England and America. Some of 
the earlier English authorities, while the prerogatives 
of the government were more highly considered than 
ata later day, maintained the power. 2 Hale P. C. 90. 
But even then the doctrine met with a resistance 
which finally overturned it. 1 Mast P. C. 305; Reg. v. 
Tooley, 2 Ld. Raym. 1301, where Lord Holt, in deliver- 
ing the opinion of the majority of the court, is re- 
ported as saying: ‘“‘ The prisoners in this case had suf- 
ficient provocation; for, if one be imprisoned upon an 
unlawful authority, it is a sufficient provocation to all 
people out of compassion; much more where it is done 
under acolor of justice, and where the liberty of the 
subject is invaded it isa provocation to all the sub- 
jects of England. He said that a constable cannot ar- 
rest but when he sees an actual breach of the peace, 
and if the affray be over, he cannot arrest.” See also 
2 Hawk. P. C., chap. 13, § 8. The later English au- 
thorities seem to settle the law there in accordance 
with the views of Lord Holt. Coupey v. Henley, 2 
Esp. 540; Baynes v. Brewster, 2 Adol. & El. (N.S.) 
375; Reg. v. Mabel, 9 Car. & P. 474; Timothy v. Simp- 
son, 1 Cromp., M. & R. 757; Grant vy. Moser, 5 Man. & 
G. 123; 1 Russ. Crimes (8th ed.), 410, 805; Cook v. Neth- 
ercote, 6Car. & P.741. Alderson, B., in that case, in 
summing up, saying: *‘If howeverthere had been an 
affray, und that affray was over, then the constable had 
not, and ought not to have, the power of apprehend- 
ing the persons engaged in it; for the power is given 
him by law to prevent a breach of the peace, and 
where a breach of the peace had been committed, and 
was over, the constable must proceed in the same way 
as any, other person, namely, by obtaining a warrant 
from a magistrate.’’ Cook v. Nethercote, 6 Car. & P. 
744. The American authorities establish the same 
rule. Roberts v. State, 14 Mo. 138; People v. Haley, 
48 Mich. 495; Phillips v. Trull, 11 Johns. 486; Pow v. 
Beckner, 3 Ind. 475; 1 Bish. Crim. Proc. 183, 184; 
Quinn v. Heisel, 40 Mich. 576; Ju re Way, 41 id. 299; 
Com. v. Carey, 12 Cush. 246. 

This court has held that acity council may lawfully 
authorize police officers to arrest upon view any per- 
son found in the act of violating the ordinances of the 
city, made for the preservation of good order and pub- 
lic convenience (White v. Kent, 11 Ohio St. 550); also 
that the officer, in making arrest upon view, is not 
bound to disclose his official character (Wolf v. State, 
19 id. 248); and that it is lawful to arrest, without war- 
rant, one who is unlawfully carrying a concealed 
weapon, though the officer had no previous knowledge 
of the fact, if he acted bona fide upon knowledge 
which induced an honest belief that the person was 
violating the lawin this respect. Ballard v. State, 43 
Ohio St. 340. 

But the facts in those cases disclose that the person 
arrested was taken while in theact of committing the 
offense for which he was apprehended, while in the 
case under consideration the evidence tended to show 
that the defendant acted upon information only, and 





that the affray was over, and public order restored, be- 
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fore he attempted to pursue or arrest the supposed of- 
fender. The section of the Revised Statutes that de- 
fines the powers of marshals within the municipalities 
of the State reads as follows: *‘ Section 1849, R. 8S. He 
shall suppress all riots, disturbances and breaches of 
the peace, and to that end may call upon the citizens 
tuaid him; he shall arrest all disorderly persons in the 
corporation, and pursue andarrest any person fleeing 
from justicein any part of the State; he shall arrest 
any person in theact of committing any offense against 
the laws of the State or the ordinances of the corpora- 
tion, and forthwith bring such person before the mayor 
or other competent authority for examination or trial; 
and he shall receive and execute any proper authority 
for the arrest and detention of criminals fleeing or es- 
caping from other places or States.”’ 

This section imposes on the marshals of our munici- 
palities important public duties, and clothes him with 
extensive powers in respect to their discharge. He is, 
by the terms of this section, among other duties which 
it enjoins, required to *‘ pursue and arrest any person 
fleeing from justice in any part of the State; but 
whether with or without warrant, the section is, in 
terms, silent. He is thus clothed with authority 
throughout the whole State, which but for the statute 
under consideration, would be limited to his munici- 
pality. Whatis foundin the other language of this 
statute that indicates a legislative purpose to dispense 
with a warrant in cases Where, according to tbe princi- 
ples of the common law, or by other statutory provis- 
ions, one would otherwise be necessary? We can dis- 
cover nothing. Statutes of this class, though enacted 
in the interests of public order, yet derogate from the 
liberty of the citizen, and if not strictly construed, 
which the weight of authority seems to hold they 
should be, yet are not to be extended by a loose or lib- 
eral construction. Bish. Crim. Proc. 184; Ramsey v. 
Foy, 10 Ind. 493; State v. Dale, 3 Wis. 797. 

The authority should be limited to the necessity for 
its exercise. Where an affray is in progress, or an of- 
fense in the course of commission, in the presence of 
an officer, his duty is to prevent its continuance or 
completion. To accomplish this effectually the power 
to at once apprehend the offender is necessary. Under 
such circumstances, to stay his hand until a warrant 
could be obtained would paralyze his power to prevent 
crime and maintain the public peace. So perhaps the 
legality of an arrest without warrant might be main- 
tained where the affray or other misdemeanor had al- 
ready been completed when the officer appeared, if 
the offender wus present, and public order had not yet 
been completely restored. Where however the offense 
isan accomplished fact, its prevention is no longer pos- 
sible, and if public order has been fully restored be- 
fore the officer appears, the power to arrest without 
warrant for a mere breach of the peace or other minor 
offense is no longer necessary; for the end—to main- 
tain the public peace—for which such authority is 
given is no longer attainable. Even where such an of- 
fense has been committed in the presence of an officer, 
his power to arrest the offender without warrant 
should be promptly exercised or it will be lost. 1 Am. 
& Eng. Enc. Law, 784; Queen v. Marsden, L. R., 1 Cr. 
Cas. 181; Clifford v. Brandon, 2 Camp. 371. In one 
case it was held that the officer must proceed st once 
in the matter, and follow it up until the arrest is ac- 
complished, and a delay of five hours was fatal to the 
authority. Wahl v. Walton, 30 Minn. 506. 

In Reg. v. Walker, Dears. Cr. Cas. 358, two hours had 
elapsed before the arrest was attempted ; and the court 
for hearing reserved crown cases, speaking by Pollock, 
}. B., said: “ We are of opinion that the apprebension 
was not lawful. The assault for which the prisoner might 
have been apprehended was committed at another 
time, and at another place. There was no continued 





pursuit of the prisoner.’’ Reg. v. Walker, Dears. Cr. 
Cas. 359. In Meyer v. Clark, 41 N. Y. Super. Ct. 107, 
an interval of a few minutes, where the officer in the 
meantime had gone away, and made the arrest on his 
return, rendered it illegal. 

The authorities establish the rule that the powers of 
peace officers to arrest without warrant for a mere 
misdemeanor should be made as definite and certain as 
may be consistent with an efficient discharge of his 
duty to maintain public order, and extend no further 
then than may be necessary to that end. Where he 
acts upon view, he is required to act promptly. This 
may introduce an element of indefiniteness, for 
whether he is prompt or not must depend to some ex- 
tent upon the circumstances in which he is placed. 
This however is unavoidable, unless it should be held 
that he mustact at once or lose the power to arrest; 
and this degree of promptness, it seems, is not re- 
quired. Taylor v. Strong, 3 Wend. 384; Shanley v. 
Wells, 71 Ill. 78; 1Am. & Eng. Enc. Law, 737. How- 
ever, to extend his power of arrest in the class of of- 
fenses under consideration so as to authorize bim to act 
solely upon information obtained from third persons, 
not only as to whether an offense had been committed, 
but also as to the person who had committed it, is not 
only unnecessary to enable him to preserve public 
order, but would render still more indefinite and un- 
certain the extent of his authority. How soon after 
the offense had been committed should the informa- 
tion be communicated, to authorize the officer to act 
without the sanction of a warrant, and how soon there- 
after must he proceed to make the arrest? A satisfac- 
tory answer to these questions is not readily found. If 
such power was absolutely necessary to preserve the 
public peace, an objection to it, founded upon its ex- 
tent and uncertainty, should yield to that necessity; 
but it may well be doubted whether this power of ap- 
prehension for a mere misdemeanor, upon informa- 
tion only, and without warrant, in view of the temper 
and notions of our people in regard to their personal 
rights, and the opinion, so often however unjustly en- 
tertained by the public, respecting the discretion of a 
large class of peace officers, would not tend to disturb, 
rather than promote, the public peace. We think 
therefore the statute under consideration, even if it 
stood alone, should not be construed to authorize a 
marshal of a city or village to arrest without warrant 
for a mere misdemeanor not committed in his pres- 
ence. 

The section (1849, R. S.) under consideration how- 
ever does not stand alone. The General Assembly, by 
section 7129, Revised Statutes, has spoken upon this 
subject. That section (7129) provides that “a sheriff, 
deputy sheriff, constable, marshal, deputy marshal, 
watchman or police officer shall arrest and detain any 
person found violating any law of this State, or any le- 
gal ordinance of a city or village, until a legal warrant 
can be obtained. This section and section 1849, Re- 
vised Statutes, which has been under consideration, 
are in pari materia, and should be construed together, 
as well as in reference to the established rules of the 
common law. The General Assembly, by section 7129, 
Revised Statutes, must be deemed to have prescribed 
the rule relating to the subject it was then consider- 
ing, namely, the circumstances under which an arrest 
may be made without warrant, while by section 1849, 
Revised Statutes, it prescribed the general duties and 
powers of marshals of our cities and villages; and as 
there is no inconsistency between the two, neither 
statute should be regarded as conflicting with the 
other, butif there were such conflict, each should be 
deemed paramount in respect to the particular subject 
to which it specially relates. Section 7129, Revised 
Statutes, provides for the arrest of persons ‘found 
violating ’’ a law or ordinance. Found by whom? The 
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statute does not expressly declare, but when the rules 
of the common law upon this subject are considered, it 
isclear that the Legislature meant, found by the officer 
who attempts to make the arrest. 

Exceptions sustained. 





NEW YORK COUR OF APPEALS AB- 
STRACTS. 

APPEAL-—HARMLESS ERROR.— In an action for dam- 
ages to property by reason of the construction and 
maintenance of the elevated railway, where there is 
evidence on which the referee might have found that 
some benefits had accrued to the property by the con- 
struction of the road, but he erroneously adopts a rule 
of law which excludes the existence of such benefits as 
a factor in fixing damages, such error is not rendered 
harmless by the fact that there was also evidence on 
which the referee could have found that there were no 
benefits. April 11, 1895. Livingston v. Metropolitan 
El. Ry. Co. Opinion per Curiam. 

CANALS — OVERFLOWING LAND — JURISDICTION OF 
BOARD OF CLAIMS—LIABILITY OF STATE—EVIDENCE.— 
(1) The record of an award made by the board of 
claims on a claimed filed against the State for damages 
resulting from overflowing claimant’s land, because 
the State failed to maintain proper banks along its 
canal, is not admissible ‘‘to show the liability of the 
State’’ on asimilar claim subsequently filed by another 
claimant. (2) Though the State, on changing and 
straightening the channel of a river, assumed the duty 
of maintaining the banks along the new channel so as 
to prevent overflow, where the State fails to maintain 
proper banks, it is not liable for the overflow of lands 
which would have been flooded to the same extent if 
the change in the channel had not been made. (3) Laws 
of 1870, chapter 321, section 1, conferred on the canal 
appraisers jurisdiction of all claims against the State 
for damages sustained from the canals of the State, 
resulting from their use and management, “‘or other 
matter or thing connected with the canals.’’ Laws of 
1883, chapter 205, section 13, transferred to the board of 
claims “all the jurisdiction and power to hear and de- 
termine claims against the State now possessed by the 
canal appraisers.’’ Laws 1877, chapter 404, authorized 
the abandonment of the Genesee Valley canal on Sep- 
tember 30, 1878; and section 13 provides that ‘‘ no per- 
son or corporation shall have any claim against the 
State for or by reason of the abandonment or discon- 
tinuance of said canal.’”’ Held, that the board of 
claims has no jurisdiction of a claim for damages re- 
sulting from overflow of claimant’s land in 1889 be- 
cause of the failure of the State to maintain guard banks 
to the Genesee river, which it assumed to do in the 
construction of the Genesee Valley canal. April 11, 
1893. Stone v. State. Opinion by Andrews, C. J. 


CONSTITUTIONAL LAW — TAXATION — INTERSTATE 
COMMERCE—TAXING RAILROAD’'S BUSINESS.— A rail- 
road company, whose only business within the State 
is discharging freight and passengers brought over its 
line from without the State, receiving freight and pas- 
sengers to be sent out over its line, and maintaining 
terminal facilities, such as wharves and piers, and 
buildings in connection therewith, and the employ- 
ment of agents, clerks and laborers, is not subject to 
a tax on its “corporate franchise and business,”’ under 
Laws of 1880, chapter 542, and acts amendatory thereof; 
such business being interstate commerce. (20 N. Y. 
Supp. 287, affirmed.) If the tax isa regulation of com- 
merce, and not an exercise of the taxing power of the 
State, the relator is protected against its imposition 
under the Federal Constitution. The power to regulate 
commerce between the States is vested exclusively in 
Congress, and the fact that Congress has not acted cole 
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fers no power of State regulation, except as to matters 
of local interest incidentally affecting foreign or inter- 
state commerce, and where action by the State is per- 
mitted under the police power in aid or promotion of 
commerce, such as the regulation of pilots, wharves, 
harbors, bridges, etc., and for the protection of the 
public health. Cooley v. Board, 12 How. 299; Welton 
v. State of Missouri, 91 U. S. 282; Brown v. Houston, 
114 id. 630. In Cooley v. Board, Mr. Justice Curtis, 
speaking of this subject, said: ** Whatever subjects of 
this power are in their nature National, or admit of 
only one uniform system or plan of regulation, may 
justly be said to be of such a nature as to require ex- 
clusive regulation by Congress.” And Mr. Justice 
Field, in Welton v. State of Missouri, said: ‘ The fact 
that Congress has not seen fit to prescribe any specific 
rules to govern interstate commerce does not affect the 
question. Its inaction on this subject, when con- 
sidered with reference to its legislation with respect 
to foreign commerce, is equivalent to a declaration 
that interstate commerce shall be free and untram- 
melled.’”” The State power of taxation extends, in 
general, to all property, real or personal, having an 
actual situs within the State, irrespective of the resi- 
dence of theowner. The State may not only tax prop- 
erty within its limits, but the business and occupation 
of its citizens, and the franchises of domestic corpora- 
tions; and, when it permits foreign corporations to 
carry on business in the State, it may subject the privi- 
lege to such a taxation as it may deem expedient. In 
short, the power of State taxation is coextensive with 
the subjects of taxation, and the State may define the 
subjects, provided only that the property, privilege or 
right upon which the tax is imposed is within the 
jurisdiction. The existence of this power is essential 
to the existence of the State governments. But, under 
our system, certain powers have been delegated by the 
whole people to the general government—some exclu- 
sive, and some concurrent with the power of the 
States—and in some instances affirmative restrictions 
upon the power of the States have been imposed by the 
Federal Constitution, and others are implied from 
affirmative powers vested in the government of the 
Union. Among these restrictions express or im- 
plied are restrictions on the taxing power of the 
States. The States cannot tax the property of the 
Federal government within the jurisdiction, nor 
the public securities of the United States, nor the in- 
strumentalities through which it exercises its delegated 
powers. It can levy no tax upon exports or imports, 
and goods imported from foreign countries, and 
brought within a State, cannot be reached by its tax- 
ing power while in the hands of the importer in the 
condition in which they were when imported, unless 
they have been mingled with the general mass of prop- 
erty therein. These are familiar illustrations of an 
acknowledged principle. But conflicts have arisen in 
respect to the power of State taxation which do not 
admit of so easy a solution. Indeed, in many cases, it 
has been found difficult to draw the line, and to deter- 
mine where State taxation is excluded under the pro- 
visions of the Federal Constitution. The difficulty of 
the subject has been acknowledged by the courts, and 
by no court more frequently than by the Supreme 
Court of the United States. It is delicate ground, and, 
as was said by Chief Justice Chase in Osborn v. Mobile, 
16 Wall. 479, “it is as important to leave the rightful 
powers of the State in respect to taxation unimpaired, 
as to maintain the powers of the Federal government 
in their integrity.’"" No more fruitful subject of con- 
troversy has been presented than the proper construc- 
tion of the commerce clause in the Federal Constitu- 
tion, as connected with the right of the States to impose 
taxation upon interstate commerce, or rather on the 
question, when a tax is to be regarded a tax on such 
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commerce, because the bald proposition that a State 
may tax interstate commerce has never probably been 
asserted by any of the courts of the States. The tax 
has usually been laid on the business or franchise or 
on the occupation of those engaged in interstate com- 
merce, or on the property employed therein, or on 
freights, the tonnage of vessels, or in some form in 
which it could be plausibly argued that the tax was 
not a direct tax on the commerce itself. In deciding 
the question before us, we are bound to follow the ad- 
judications of the Supreme Court of the United States, 
so far as they have determined any constitutional 
principle bearing upon the point in controversy. It 
has been held in a series of decisions in that court that 
while a State tax, which in substance and effect is a 
direct tax on interstate commerce, constitutes a State 
regulation of commerce, and is the usurpation of a 
power exclusively vested in Congress, and therefore 
void, yet that the commerce provision of the Federal 
Constitution does not deprive the States of the power 
to levy a property tax upon property employed in in- 
terstate commerce, having a situs within the jurisdic- 
tion, provided no adverse discrimination is made in 
the imposition of the tax between such property and 
other property of a similar character. The State may 
subject to a property tax, in common with other prop- 
erty, everty description of property, real and personal, 
having its situs there, although used or employed ex- 
clusively in the business of foreign or interstate com- 
merce. Ships or vessels engaged in foreign or coast- 
wise commerce may be taxed at their home port, and 
the products of one State carried into another, and 
there held forsale by the original producer, may be 
taxed, even before sale in the State to which they have 
been taken. The courts have given the broadest con- 
struction to the power of a State to lay a property tax 
on property employed ininterstate commerce, provided, 
as before stated, it is subjected to no unjust discrimina- 
tion. Transportation Co. v. Wheeling, 99 U. S. 273; 
Brown v. Houston, supra; Pullman’s Palace-Car Co. 
v. Pennsylvania, 141 U.S.18. Such taxation, although 
indirectly affecting interstate commerce, is held not to 
bea regulation of commerce prohibited by the Federal 
Constitution. Strong, J., State Tax on Railway Gross 
Receipts, 15 Wall. 293; Railroad Co. v. Maryland, 21 
id. 460. If the tax imposed on corporations by the act 
of 1880, and the subsequent statutes amending the 
same, had been a property tax, instead of a tax on fran- 
chises or business, it would not, as we interpret the 
decisions of the United States Supreme Court, have 
been subject to the objection now made in behalf of 
the relator, nor could the relator have lawfully resisted 
its payment. The tax would then have been a tax im- 
posed on the property of the relator actually within 
this State, and that it was employed in conducting the 
operations of interstate commerce would have fur- 
nished no claim, on constitutional grounds, for exemp- 
tion. But we understand that it is the established 
doctrine of the Federal courts that no State can impose 
a tax on the business of interstate commerce, whatever 
may be the guise under which the tax is laid, and that 
a tax which operates directly as a tax on such business 
is void, asa State regulation of commerce. The general 
power of a State to tax business pursuits and callings 
carried on within the State does not, as is held, extend 
to the taxation of such pursuits where the business is 
that of interstate commerce. This question has fre- 
quently arisen under State laws imposing a license tax 
upon agents of firms or corporations of other States, 
as a condition of being permitted to prosecute, within 
the State exacting the license, the business of selling 
or taking orders for the sale of goods or products to be 
sent there from the State where the principal resides. 
In some cases the statute under consideration dis- 
criminated against the agents of foreign principals and 








the agents of domestic principals, and in others no 
such discrimination was made. While some of the 
earlier decisions may seem to conflict with the later 
ones, the rule of the Federal courts, established by the 
recent decisions, is ‘‘ that a State law is unconstitu- 
tional and void which requires a party to take outa 
license for carrying on interstate commerce, no matter 
how specious the pretext may be for imposing it,’’ and 
that it is immaterial whether the person from whom the 
license is exacted is an individual or a foreign corpora- 
tion. Robbins v. Taxing Dist., 120 U.S. 489; Crutcher 
v. Kentucky, 141 id. 47, and cases cited. The principle 
upon which the license cases proceed is that a license 
tax is atax on the business of interstate commerce 
and, being such, it isa regulation of commerce—a sub- 
ject exclusively within the regulating power of Con- 
gress. There seems to be no proposition more firmly 
established by the decisions of the United States Su- 
preme Court than that a tax imposed by a State upon 
the business of interstate commerce is a tax on such 
commerce, and is therefore void. The difficulty arises 
in determining whether the tax, in a given case, is in 
substance a tax on commerce, or a tax affecting com- 
merce indirectly and incidentally only, in which latter 
case it is not obnoxious to constitutional objection. 
Taxation of property employed in interstate commerce 
affects commerce, because it increases the expense of 
carrying it on, and the burden ultimately falls on the 
subjects of commerce; but this, as we have said, does 
not remove such property from the taxing power of 
the State. So the taxation of the franchises of domes- 
tic corporations, part of whose business may be inter- 
state commerce, falls in part upon such commerce, 
but we do not understand that this in any respect 
qualifies the power of the State. Many cases of this 
kind arise under the law now under consideration, it: 
the taxation of railroads organized under our laws. It 
must be assumed that the grant by a State of corporate 
powers carries with it special and peculiar advantages 
to the corporation to whom the grant is made, and it 
is this that justifies the taxation of corporate franchises 
by the State. Butit has been held that the State may 
not tax the gross receipts of a steamship company in- 
corporated under its laws, engaged in foreigu and in- 
terstate transportation. Philadelphia & 8S. 8. 8S. Co. v. 
Pennsylvania, 122 U. 8S. 326. In that case Bradley, J., 
speaking of the tax, said: ‘If intended asa tax on the 
franchise of doing business, which in this case is the 
business of transportation in carrying on interstate 
and foreign commerce, it would be clearly unconstitu- 
tional.’’ This was regarded as a direct tax on com- 
merce, as was the tax on all the freight carried by the 
Reading Railroad Company, a domestic corporation 
of the taxing State, which included freight brought 
from or carried without the State. State Freight Tax, 
15 Wall. 282. But wedo not understand that the State 
may not tax the franchises of all corporations chartered 
by it, by a uniformand general rule, or that such taxa- 
tion would be unauthorized, as applied to a corpora- 
tion engaged in interstate commerce. It could not tax 
the business as a distinct and separate subject of taxa- 
tion, or discriminate against it. The tax against the 
Pennsylvania Railroad Company, involved in this 
case, was distinctly a tax on its business, and that 
business in this State, as we have said, was exclusively 
interstate commerce. It has been suggested that the 
tax is upon the privilege it enjoys as a foreign corpora- 
tion, of coming into this State, and here exercising 
corporate functions. We are not called upon to de- 
termine in this case whether the State, under the 
general rule that it may exclude foreign corporations 
from coming here, and that it is by comity alone that 
such corporations are permitted to exercise corporate 
franchises outside of the jurisdiction of origin, could 
lawfully exclude a foreign corporation engaged in in- 
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terstate commerce from landing its freight or passen- 
gers on our shores, or at the wharves in the city of 
New York, or from there receiving freight or passen- 
gers. See Pensacola v. Western Union Tel. Co., 96 U.S. 
1; Paul v. Virginia, 8 Wall. 168; Pembina Con. Silver 
Min. & Mill. Co. v. Pennsylvania, 125 U. 8S. 181; 
Crutecber v. Kentucky, supra. It is sufficient for this 
case to say that the State has not attempted tu exclude 
the relator from doing business in this State, or with- 
draw the comity under which it has been permitted to 
carry on its business here, and acquire real and per- 
sonal estate for the transaction of its business. The 
relator is lawfully here, and, being here, it cannot, we 
think, under the authorities, be lawfully subjected by 
the State to a tax upon its business of interstate com- 
merce, or for the privilege of conducting its business 
here. It does not relieve the tax from its objection- 
able character that the law of 1880 was not aimed at 
the business of interstate commerce, specifically, but 
applied to all corporations engaged in transportation, 
nor is it material that the exemption claimed may 
render taxation unequal, as between domestic and 
foreign corporations. The same feature existed in 
several of the cases in which a tax by the State has 
been held to be void, as aregulation of commerce. 
The answer made by the cases is that protection of the 
business of interstate commerce from State taxation 
exists under the paramount authority of the Federal 
Constitution. The cases of Fargo v. Michigan, supra, 
and Gloucester Ferry Co. v. Pennsylvania, 114 U. 8. 
196, seem to be conclusive in favor of the relator here. 
Both were cases of foreign corporations engaged in in- 
terstate commerce. In Fargo v. Michigan the State 
of Michigan sought, undera State statute, to tax the 
gross receipts of the corporation. Inthe Ferry Com- 
pany Case the State of Pennsylvania, under a statute 
very similar to the statute of New York, sought to tax 
the company, a corporation of New Jersey operating 
a ferry across the Delaware river from the New Jersey 
shore to Philadelphia. The tax was nominally on the 
capital of the company. In both cases the tax was 
held by the court to be void as regulations of cvom- 
merce. In the Ferry Case the Supreme Court of 
Pennsylvania sustained the tax on the ground that the 
company did business in that State, but it was held by 
the Supreme Court of the United States, in a unani- 
mous opinion reversing the decision of the State court, 
that, as this business was interstate commerce, it was 
not subject to taxation by the State. The learned 
counsel for the State, who preseuted with much ability 
at our bar the argument in support of the tax now in 
question, places much stress on the recent cases of 
Western Union Tel. Co. v. Attorney-General, 125 U.S. 
530; Massachusetts v. Western Union Tel. Co., 141 id. 
40; Pullman’s Palace-Car Co. Case, 141 id. 18, and 
Maine v. Grand Trunk Ry. Co., 142 id. 217. The decis- 
ions in the Telegraph Cases and in the Pullman-Car 
Case were placed distinctly on the ground that the tax 
in these cases was imposed upon property havinga 
situs in the taxing State, and were thus brought within 
the general rule that property used in interstate com- 
merce is subject, as all other property within a State, 
to taxation for municipal purposes. The caseof Maine 
v. Grand Trunk Ry. Co. was decided on the ground 
that the tax imposed under the statute of Maine in 
that case was a franchise tax upon corporate privileges 
conferred by the Legislature of the State on the de- 
fendant corporation, and that it did not invalidate the 
tax because the amount was apportioned with refer- 
ence to the gross receipts for transportation over its 
whole line, which extended beyond the State. The 
dissent in that case proceeded upon a different view, 
taken by the minority of the court, as to the character 
of the tax; their opinion being, in substance, that it 
was a tax on the business of interstate commerce. 
‘These cases do not disturb the general principle of the 
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other cases. Following, as we suppose, the decisions 
of the Federal court, we are constrained to hold that 
the tax now under consideration is void, as a regula- 
tion of commerce. April 11, 1893. People, ex rel. 
Pennsylvania R. Co., v. Wemple. Opinion by Andrews, 
C. J. 


INSURANCE—MARINE REINSURANCE — INTERPRETA- 
TION OF POLICY—‘ RISK.’’-—An indorsemenut on a 
policy of reinsurance provided that the reinsurance 
should be ‘‘to the extent of one-half of the amount of 
each and every risk which equals or exceeds in value 
the sum of $15,000” on cargoes insured by the reassured 
under certain open policies, and ‘‘on cargoes of the 
value of $50,000 and upwards this policy is to cover the 
excess of $25,000 not exceeding the sum of $50,000 on 
any one cargo.” The open policies issued by the re- 
assured provided that the assured should “enter for 
insurance all goods at the full value thereof.” Held, 
that in fixing the liability of the reassurer the word 
‘risk,’ as used in the indorsement, referred to the 
value of the property as indorsed on the open policies, 
rather than the value of the property as adjusted after 
aloss. (17 N. Y. Supp. 106, reversed.) When the par- 
ties spoke of risks that equalled or exceeded $15,000 
they meant to designate such risks as the plaintiff 
might have upon goods, upon the lighters named, that 
were entered or written for that amount or more; and 
they did not intend that the existence of a contract of 
reinsurance was to depend upon the constantly fluc- 
tuating value of the goods, the notions of an adjuster 
as to value, or the judgment of a court or jury. They 
intended that the obligations of the defendant should be 
complete and perfect when the goods were entered for 
insurance, and not that the existence of any contract 
whatever should be left to depend upon the extent of 
the loss, after the disaster against the possibility of 
which the plaintiff was seeking to protect itself. The 
intention might have been expressed with more par- 
ticularity and with greater precision, and made so 
plain that no controversy as to the meaning could ever 
arise. But we know thatthe multifarious transactions 
of business men are not always preceded by carefully 
and actually measuring and weighing their words, nor 
are their ordinary agreements or contracts always 
drawn by persons skilled in the use of language. In 
the vast majority of such cases no controversy ever 
arises, and in the exceptional cases, in which courts 
are called upon to settle the dispute, they should give 
to such instruments a reasonable and sensible con- 
struction, and which appears to conform the nearest 
to the justice of the case and the end which the parties 
sought to accomplish, but which, from inadvertence 
or the poverty of language, they have failed to express 
fully and accurately. In this case the contract is clear 
enough, except that the parties, in defining the class 
of risks to be covered by the reinsurance, used an ex- 
pression which perhaps left some room for controversy 
as to whether the entered or actual value of the cargo 
was intended. But we think that the real intention 
of the parties is easily ascertained from the nature of 
the transaction, the language employed, and the ob- 
ject which they evidently had in view. The construc- 
tion which we are disposed to put upon the indorse- 
ment attributes to the parties a design to make a 
contract certain in its terms and just and reasonable 
in its operation, while the other view introduces into 
the contract au element of great uncertainty, and 
would operate unfairly in practice. When the lan- 
guage of the parties is not open to construction, the 
contract must be enforced, however harshly it may 
operate; but when it is, then the considerations to 
which allusion has been made are entitled to great 
weight. Arnold v. Insurance Co., 78 N. Y¥. 7, distin- 
guished. April 11, 1893. Continental Ins. Co. v. <Eina 
Ins. Co. of Hartford. Opinion by O’Brien, J. 
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CURRENT TOPICS. 


MISSOURI judge is said to have decided that 

a city ordinance imposing a fine on voters for 
failing to vote at municipal elections is constitu- 
tional and valid. Here is an excellent opportunity 
for the American Law Review and the Central Law 
Journal to defend home production, The decision 
strikes our judgment as sheer nonsense. It is re- 
ported to be put on the ground that the State has 
the power to enact such a law, and although it has 
not done so, the city has the like power— thus 
begging the whole question. Nothing remains now 
to be done, but to require a poll tax as a condition 
for voting — as is done in several States, Massachu- 
setts, we believe, among them —and then the city 
will ingeniously reap a double revenue. Un- 
doubtedly it is desirable that all citizens should 
vote. So it is desirable that they should marry and 
have children. But it will hardly be contended 
that they are bound to marry and have children, 
and may lawfully be fined if they do not. Nobody 
would seriously advocate the fining of bachelors or 
of barren people. So it may be argued — but not 
so plausibly — that a man elected to office, ought to 
serve even against his inclination. We deny it, and 
although the question has been discussed by the- 
orists, it is highly improbable that any court would 
hold, in the absence of constitutional provision, 
that a man may be fined or otherwise punished for 
not accepting office. The logic of the Missouri 
judge, carried to its legitimate conclusion, would 
be extremely awkward, for if the State may fine a 
citizen for refusing to vote, it may imprison him or 
whip him therefor. At the present moment, and 
with our limited light, it is hard for us to see how 
the State—much less a municipality — may take 
away a man’s property, merely because he does 
not choose to express his preference as to home rulers, 
There is no due process of law about this. The 
case is quite distinguishable from the duty to serve 
the State as juror, in the militia, or in the fire de- 
partment, for these are duties without the discharge 
of which the State cannot exist — cannot decide the 
citizen’s lawsuits, cannot protect itself against 
foreign invasion or internal disorder, cannot ex- 
tinguish fires. The State may undoubtedly compel 
the citizen to send his young children to the free 
public schools, as a measure of prevention against 
pauperism, vice and crime. But what difference 
does it make to the State whether few or many vote 
ut elections? There will always be a declared choice 
in the result, and that is all that the State is in- 
terested in. The choice is precisely as valid and 
controlling if pronounced by a majority of one 
thousand as by a majority of one thousand and one, 
and the State cannot constitutionally deprive the 
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odd man of his property because he declined to add 
his slight weight to the prevailing scale. Men re- 
fuse to vote for a variety of reasons — disgust with 
all the candidates, indifference and inability to 
choose between them, poor health, dread of expos- 
ure and fatigue. It would be a pretty spectacle to 
see the State taking five dollars out of a citizen be- 
cause he did not choose to stand in a queue for an 
hour ina driving storm, at an election of a hog- 
reeve! If Missouri is so anxious to have more voting, 
why does she not enfranchise her women? That 
would be a handy way to increase the poll-list, and 
arighteous way. For our own part, we have al- 
ways thought that enough people vote at elections. 
The only fault we have ever been disposed to find 
is that frequently too few of them vote our way! 

The coincidence of queer and novel questions of 
law in different jurisdictions must have struck 
every experienced observer of legal matters. Such 
questions seem to run in schools, like crimes, acci- 
dents, and natural convulsions. An _ interesting 
proof of this occurs in regard to the curious point 
recently decided in Bawden v. Liverpool, ete., Assur- 
ance Co., 2 Q. B. Div. (1892), 5384; 46 Alb. L. J. 
390 — which we should call the case of Polyphemus 
— the case of the one-eyed man insured against acci- 
dent producing ‘‘ complete and irrevocable loss of 
sight in one eye” or ‘* to both eyes,” in which it was 
held that he might recover as for the loss of sight of 
both eyes upon the loss of sight of his only eye. 
Now this was anticipated in Pennsylvania, in 1891, 
in Humphreys v. Nat. Ben, Assn., 11 Lawy. Rep. 
Ann. 564, The facts were precisely the same in 
both cases, except that in the latter the policy did 
not provide for loss of one eye but only for ‘‘ total 
and permanent loss of sight of both eyes,” and it 
wes held that the Cyclopean plaintiff might recover 
therefor upon the loss of his single eye. The court 
said: 

“The loss of one eye to him was precisely the same 
as the loss of both eyes by an ordinary man. It is 
total blindness in either case. There is no provision 
in the policy for the loss of one eye, as there is for the 
loss of one arm or one leg. The reason is plain. The 
loss of one eye does not produce a ‘ total and permanent 
loss of sight.’ For all practical purposes a man with 
one eye can still follow his occupation and gain his 
living, while the loss of an arm or leg is a disability 
which seriously interferes with his ability to earn his 
bread ; hence it was that the policy provided, or rather 
defined, the ‘loss of sight’ as the ‘loss of both eyes.’ 
It was the loss of sight which was insured against, and 
this was just as complete in the plaintiff's case as 
though both eyes had been lost’ during the life of the 
policy. Assuming that the company intended to in- 
sure the plaintiff against something, and that that 
something was the loss of his sight, the most that can 
be said is that having but one eye the risk was in- 
creased; but the risk was not increased after the policy 
was issued.” 

“It is reasonable that the parties did not intend the 
policy to cover the matter of eyesight at all? Yet 
this is the conclusion we must come to, if we sustain 
the defendant’s contention. Where the terms of a 
policy are susceptible, without violence, of two inter- 
pretations, that construction which is most favorable 








382 THE ALBANY 





LAW JOURNAL. 





to the insured, in order to indemnify him against loss 
sustained, should be adopted. Teutonia F. Ins. Co. v. 
Mund, 102 Penn. St. 89; Burkhard vy. Travelers Ins. 
Co., id. 262.” nan 

An attentive reading of Mr. Edward J. Maxwell’s 
article, ante, p. 305, ‘*‘Concerning the present 
method of charging juries,” has failed to convince 
us that it would be politic to change the rule now 
prevailing in this State, and to prohibit the judges 
from commenting or expressing their opinion ort 
the facts. Certainly so in civil cases. We have no 
desire to see our judges muzzled or converted into 
mere declarants of the law and preservers of order 
in court. There are cases in which a judge is im- 
peratively required in justice to express his opinion 
of the facts by granting a nonsuit or directing a 
verdict. We have no desire to see the jury made more 
powerful than it is, although we would keep it sub- 
stantially as it is. Between men like our corre- 
spondent, who would muzzle the judges, and those 
who would abolish the jury, there is a great and 
impassable gulf fixed. Advocacy on the bench is 
very undesirable, and it is rarely indulged to a rep- 
rehensible extent, we believe. But if so indulged, 
there is an effective remedy in requiring the judge 
to charge the jury that they are the sole judges of 
the facts, uninfluenced by any opinion which he 
may have expressed or may entertain. Leaving out 
of consideration a judicial intimation of opinion, 
there is frequently good occasion for an orderly re- 
view of the evidence by the judge, free from the 
misrepresentation, misconstruction, and passionate 
coloring in which counsel are prone to indulge. 
This is especially true of a long, involved and con- 
flicting mass of evidence, where the jury may mani- 
festly be greatly assisted by a methodical and im- 
partial array of the evidence by the judge. For 
example, in the Tichborne case, Chief Justice Cock- 
burn’s statement of the evidence, without his mani- 
fest partisanship, would have been invaluable. 
Juries are apt to rely upon such a summary at the 
close of the case, and without it, in many cases, 
after listening to the heated and uncandid and in- 
consistent representations of it by the counsel, it is 
difficult to see how they could come to a satisfactory 
conclusion. Inthe Western States where the judges 
are muzzled, there is no more fruitful source of ap- 
peals and of new trials than the accusation and the 
appearance of an infringement of the rule by the 
trial court. There are already causes enough for 
new trials in the Eastern and Middle States, without 
adding this. We donot think that our correspond- 
ent’s statement that the results of the Western rule 
‘*have never been questioned,” and ‘‘have always 
given satisfaction,” is borne out by the facts, 
but on the contrary, we believe we have read a good 
deal of serious fault-finding with the results. On 
the whole, it is probable the bar of this State would 
not care to have this proposed innovation. We be- 
lieve it is very difficult to ‘‘state the propositions 
of law applicable to the case,” without in some 
measure stating or implying the facts, and if it is 
possible, such statements are too abstruse and diffi- 








cult for the comprehension of the ordinary jury. In 
an observation of courts in this State for forty years, 
we cannot recall more than two or three judges who 
habitually displayed undue partisanship on the 
bench, and only one who never commented on or 
arrayed the facts, and the latter was one of the 
most unsatisfactory of trial judges and obtained 
less justice from juries than even those who advo- 
cated too much. There is a great deal of criticism 
of the jury system at present, and if our correspond- 
ent’s suggestion should be adopted, it is to be 
feared that there would be just reason for a great 
deal more, and that the results of jury trials would 
be far less satisfactory than now. 


In an ingenious article, in the Chicago Legal Jour- 
nal for April, entitled ‘‘ Sunday Legislation and the 
Police Power,” by Mr. John Cameron Simonds, a 
great many questions are asked, argumentatively, 
and the writer takes the ground that inasmuch as 
the city of Chicago has no right to exclude the pub- 
lic from Jackson Park on Sunday, therefore it has 
no power to exclude them from the show buildings, 
nor to prevent the operations of the great show on 
that day. We have been rather inclined toward the 
policy of opening the buildings on Sunday ina 
quiet way, but not in favor of conducting the noisy 
and business-like operations on that day. But inas- 
much as it seems probable that the result would be 
to turn the quiet Sunday into a gala-day and to flood 
the grounds with excursions, we have felt content 
with the decision of the managers to keep them 
closed on that day. Mr. Simonds argues in favor 
of a rather free-and-easy Sunday. But it seems to 
us that the tail of his arguments turns on the body 
and stings it to death. In the conclusion he says: 
‘*In its very nature, this great enterprise is an in- 
vitation to the whole world, irrespective of race, 
habit or creed. Our hospitality is tendered, in 
theory and in fact, to every man, whatever his re- 
ligious faith, and regardless of the ritual he may 
favor. America extends the right hand of fellow- 
ship alike to Christian and Pagan, to Gentile and 
Jew, to Parsee and Mohammedan, to Buddhist 
and Brahmin. By what right then on such an occa- 
sion, and in conjunction therewith, do we thrust in 
their faces any observance peculiar to the Christian 
religion? The World’s Columbian Exposition is 
not a venture along missionary lines. This gigantic 
Jair is absolutely temporal and educational in character 
and has been projected for purely temporal purposes.” 
The fatal sting is in these italicised words, The 
statement is correct —the show is nothing but a 
Chicago boom. But the conclusion derived is in- 
correct. The fair is not to be closed on Sunday for 
the sake of religion but for the sake of rest to all 
people, and especially to the exhibitors and em- 
ployers. We do not throw our Sunday in the face 
of the heathen as a religious day. In the police 
system of this country Sunday 1s not a business day, 
and in that scheme it is not necessarily a religious 
day. Buttogofurther. Mr. Simonds says: “Sun- 
day is the only leisure day that could be demande: 
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by hundreds of thousands of wage-earners, male and 
female, old and young. Their lot is one of un- 
remitting toil, as a rule, with Sunday aside for re- 
cuperation and enjoyment — for the rejuvenation of 
body and mind by means of rest and the pursuit of 
pleasures harmless in themselves.” Now if the kind 
of Sunday that Mr. Simonds argues for, and which 
would be exempiified by the opening of the fair on 
Sunday should prevail, and the ‘‘ Puritanic ” Sun- 
day which he rails against should be discarded, 
‘the only leisure day” for ‘‘thousands of wage- 
earners” would be lost, and they would be con- 
demned to work seven days a week. It is only by 
means of the Christian Sunday which he disapproves 
that the wage-earners would get any leisure to view 
the show. This seems to us a fatal flop of the tail 
of Mr. Simonds’ argument. 


———__——— 


NOTES OF CASES. 





[* Benn v. Kutzschan, Supreme Court of Oregon, 

April 10, 1893, it was held that a stipulation in 
a note for the payment of a reasonable attorney’s 
fee in case of suit does not destroy its negotiability 
and the indorser is liable therefor. The court said: 
‘‘Upon these questions the authorities are in hope- 
less and irreconcilable conflict. There is one line 
of cases which sustains the validity of the stipula- 
tion and negotiable character of the note; another, 
which denies the validity of the stipulation, thereby 
affirming the negotiability of the note; and still 
another, which seems to sustain the stipulation, but 
denies the negotiability of the instrument. In 
Peyser v. Cole, 11 Or. 39, it was held by this court 
that such a stipulation is valid, and will be enforced, 
and this has become the settled law of this State, so 
that the only remaining question open for inquiry 
is whether we shall follow the authorities sustain- 
ing such stipulation and the negotiability of the 
note; or the other class, which, while sustaining 
the stipulation, denies the negotiability of the in- 
strument. The authorities on both of these ques- 
tions will be found fully collated and discussed in 
1 Daniel on Negotiable Instruments (4th ed.), § 62, 
and note, and 16 Amer. Law Rev. 849, to which 
reference may be had by those desiring to investi- 
gate the subject. It has been so often and ably 
treated in all its various aspects that nothing original 
remains to be said thereon, and we shall attempt no 
extended citation or review of the authorities. A 
careful examination has satisfied us that the weight 
of authority, and especially of the more recent de- 
cisions, is strongly in favor of the doctrine that the 
negotiability of a promissory note is in no way 
affected by a stipulation for a reasonable attorney’s 
fee. This is the doctrine in the States of Arkansas, 
Dakota, Illinois, Indiana, Iowa, Kansas, Louisiana, 
Montana, Nebraska and Texas, and also in the 
general trend of the decisions in the Federal courts. 
Trader v. Chidester, 41 Ark. 242; Bank v. Rasmussen, 
1 Dak. 60; Nickerson v. Sheldon, 33 Ill. 373; Smith 
v. Bank, 29 Ind. 158; Stoneman v. Pyle, 35 id. 103; 





Sperry v. Horr, lowa, 184; Seaton v. Scovill, 18 
Kans. 433; Dietrich v. Bayhi, 23 La, Ann. 767; Bank 
v. Fuqua, 11 Mont. 285; Heard v. Bank, 8 Neb. 10; 
Washington v. Bank, 64 Tex. 4; Sewing-Mach. Co. 
v. Moreno, 6 Sawy. 35; Adams v. Addington, 16 Fed. 
tep. 89; Ilortyage Co. v. Downing, i7 id. 660; 
Hughitt v. Johnson, 28 id. 865; Farmers’ Nat. Bank 
v. Sutton Manuf’g Co. 52id. 191, 8C. OC. A. 1; 
Howenstein v. Barnes, 5 Dill. 482; Schlesinger v. 
Arline, 31 Fed. Rep. 648. The contrary decisions 
in Missouri, Minnesota, North Carolina and Penn- 
sylvania it would be useless to consider or attempt 
to distinguish. From the position that a stipula- 
tion for a reasonable attorney’s fee in no way im- 
pairs the negotiability of a note, it would seem 
logically and necessarily to follow that the indorser 
of such a note is just as liable for the attorney’s fee 
as for the principal of the note. An indorser, by 
his contract of indorsement, promises, among other 
things, that he will discharge the note according to 
its tenor, upon due presentment and notice. ‘It is 
a fresh, substantial contract,’ says Mr. Daniel, ‘em- 
bodying all the terms of the instrument indorsed in 
itself.” 1 Dan. Neg. Inst., § 669. And in Van 
Vleet v. Sledge, 45 Fed. Rep. 753, Mr. Justice Jack- 
son, now of the Supreme Court of the United States, 
says: ‘ The legal undertaking of the indorser is that 
he will pay the note if the maker fails to do so at 
maturity, upon proper demand made, and notice of 
such failure given, when not waived. When he 
passes the title to the paper to an indorsee for value 
with this undertaking, the sounder view seems to 
be that the indorser renders himself liable for 
the face of the note or bill.’ Again, in Bank v. 
Ellis, 2 Fed. Rep. 44, in discussing the question 
now before us, Mr. Justice Deady uses the follow- 
ing language: ‘ While there is a conflict in the au- 
thorities upon the question of whether an instru- 
ment, otherwise negotiable, that contains a stipula- 
tion for the payment of an attorney’s fee, is thus 
negotiable or not, no case has been cited which 
holds that such stipulation does not pass with the 
instrument in case the same is deemed negotiable. 
* * * The maker of these notes having agreed 
to pay an attorney's fee to the holder thereof, if 
the same were not paid without action, in my judg- 
ment, each subsequent party thereto assumed a like 
responsibility to such holders, and therefore the 
plaintiff is entitled to recover such fee from the de- 
fendants in this case.’ ” 


209 
On 





In Cross v. People, Supreme Court of Colorado, 
April 3, 1893, it was held that the gratuitous dis- 
tribution of business cards to all persons calling or 
writing for the same, whether they purchase goods 
from the donor or not, which entitle the holders to 
a chance in a piano, to be disposed of as the holders 
may elect, is not a ‘‘lottery or gift enterprise,” since 
no valuable consideration need be paid, directly or 
indirectly, for a chance to draw the prize. The 
court said: ‘* The term ‘lottery’ is said to have no 
technical signification in the law, but to ascertain 
its meaning we are to consult the common usage of 
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the language. The definition given by Worcester 
is: ‘A distribution of prizes and blanks by chance; 
a game of hazard in which small sums are ventured 
for the chance of obtaining a larger value.’ Bishop 
defines a lottery as ‘a scheme by which, on one’s 
paying money or some other thing of value, he ob- 
tains the contingent right to have something of 
greater value, if an appeal to chance, by lot or other- 
wise, under the direction of the manager of the 
scheme, should decide in his favor.’ Bish. Stat. 
Crimes, § 952, The accepted doctrine by the Court 
of Appeals of New York is that given by Folger, J., 
in Hull v. Ruggles, 56 N. Y. 424: ‘Where a pecu- 
niary consideration is paid, and it is to be deter- 
mined by lot or chance, according to some scheme 
held out to the public, what and how much he who 
pays the money is to receive for it, that is a lottery.’ 
It may be accepted as the result of the adjudicated 
cases that a valuable consideration must be paid, 
directly or indirectly, for a chance to draw a prize 
by lot, to bring the transaction within the class of 
lotteries or gift enterprises that the law prohibits as 
criminal. Buckalew v. State, 62 Ala. 334; State v. 
Bryant, 74 N. C. 207; Com. v. Wright, 50 Am. 
Rep. 806; State v. Clarke, 66 Am. Dec. 725; State 
v. Shorts, 90 id. 668; Wilkinson v. Gill, 30 Am. 
Rep. 264; Governors v. Art Union, 7 N. Y. 228; 
State v. Mumford, 73 Mo. 647; Hull v. Ruggles, 56 
N. Y. 424; Thomas v. People, 59 Ill. 160; U.S. v. 
Olney, 1 Deady, 461; Yellowstone Kit v. State (Ala.), 
7 South. Rep. 338. The gratuitous distribution of 
property by lot or chance, if not resorted to asa 
device to evade the law, and no consideration is de- 
rived, directly or indirectly, from the party receiv- 
ing the chance, does not constitute the offense. In 
such case the party receiving the chance is not in- 
duced to hazard money with the hope of obtaining 
a larger value, or to part with his money at all; and 
the spirit of gambling is in no way cultivated or 
stimulated, which is the essential evil of lotteries, 
and which our statute is enacted to prevent. * * * 
While it is admitted that Charles Linton purchased 
goods to the amount of one dollar at their store, 
and received one of these cards, it is admitted that 
such purchase, or any purchase of goods, was not a 
condition upon which the card was delivered. The 
fact that such cards or chances were given away to 
induce persons to visit their store with the expecta- 
tion that they might purchase goods, and thereby 
increase their trade, is a benefit too remote to con- 
stitute a consideration for the chances. Persons 
holding these cards, although not present, were, 
equally with those visiting their store, entitled to 
draw the prize. The element of gambling that is 
necessary to constitute this a lottery within the pur- 
view of the statute, to-wit, the paying of money, 
directly or indirectly, for the chance of drawing the 
piano, is lacking, and the transaction did not con- 
stitute a violation of the statute.” 

In Markley v. Whitman, Supreme Court of Michi- 
gan, April 7, 1893, where students engage in a 
game of ‘‘rush,” by which they form in a line, each 








one in the rear pushing the one in advance of him, 
and so on through the line until the one to be 
‘*rushed,” and who is ignorant of what is coming, 
is rushed upon by the one in his rear, the game is 
dangerous, and the student who rushes upon and 
injures an unsuspecting fellow student, who is not 
participating in the play, is guilty of an assault, 
and liable for damages, although he was pushed by 
the others and he did not anticipate the conse- 
quences, and the person injured was a fellow stu- 
dent, and not astranger. The court said: *‘On the 
day in question the plaintiff, while going toward 
home on the sidewalk, was to be rushed. The de- 
fendant was in his immediate rear, and engaged in 
the game. When pushed, he rushed upon the plain- 
tiff, striking him with his hands between the 
shoulders with such violence that the plaintiff was 
thrown nearly to the ground. Immediately there. 
after he lost his voice above a whisper, and has 
never recovered its use. His neck was nearly frac- 
tured, and for several months he was compelled to 
take medical treatment in Chicago. * * * On 
the trial in the court below, the plaintiff had verdict 
and judgment for $2,500. * * * Itwasclaimed 
on the trial in the court below (1) that the push 
against the plaintiff was not an assault, and there- 
fore not actionable; (2) that it was a pure accident; 
(3) that it was not a dangerous game, and the results 
which followed from the push could not have been 
anticipated; (4) that the defendant only put him- 
self in a position ready to be pushed if the spirit of 
frolic should be entered into by those behind him, 
and his rush upon the plaintiff was neither invited 
nor approved; (5) that there was no unlawful in- 
tent to injure the plaintiff. It is insisted that the 
court below, in its charge, entirely ignored the 
claim of the defendant made on the trial; and also 
that the plaintiff was one of the school fellows, and 
stood in a different position to the defendant than 
would a stranger. The court instructed the jury 
substantially that if the plaintiff was participating 
in the play, or in any way contributed to the injury, 
he could not recover; that, to entitle the plaintiff 
to recover, he must show by a preponderance of evi- 
dence that the game was a dangerous one, and that 
the injury was occasioned by the push given by the 
defendant; and that the defendant willfully pushed 
the plaintiff, or was voluntarily engaged in the 
game, which must be found to be dangerous, and 
one reasonably calculated to be dangerous to inno- 
cent persons lawfully travelling along the sidewalk 
upon which the play was conducted. The court 
below further instructed the jury as follows: ‘If 
the game in question was a dangerous one to indulge 
in on the street and at the time in question, and if 
the defendant was voluntarily engaged in such play 
at the time of the accident, and if the plaintiff was 
not participating in such sport, and was not guilty 
of conduct which in any way contributed to the in- 
jury, but on the contrary, was lawfully travelling on 
the sidewalk, and in the exercise of reasonable care, 
and if the defendant, while so playing, pushed the 
plaintiff and injured him, he is liable; and in such 
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case it is no excuse for him to say that he himself 
was pushed against the plaintiff by some other boy.’ 
This charge fully protected the rights of the de- 
fendant, and was as favorable to him as the facts of 
the case warranted. In fact, on the trial it was 
little in dispute that the injury occurred exactly as 
the plaintiff claimed. He was peaceably walking 
along the street, and had no intimation that he was 
to be ‘rushed.’ He was not participating in the 
game, and, if his testimony is true, never had taken 
part in it, and on that occasion was not anticipating 
that he was the victim selected to be rushed. It 
was an assault upon him, and the court correctly 
stated the rules of law applicable to the case; at 
least the defendant had no reason to complain. It 
is evident that the defendant was one of those en- 
gaged inthe game, which, upon a bare statement 
of the manner in which it is to be played, must be 
regarded as dangerous. He voluntarily engaged in 
it, and his conduct occasioned the injury. It was 
unlawful to ‘rush’ the plaintiff under the circum- 
stances shown, and the defendant must be held re- 
sponsible for the consequences which followed. It 
may be, and probably is, true that those taking part 
in it did not anticipate the injurious effects upon 
the plaintiff; but that does not lessen the plaintiff's 
pain and suffering, or make the act less unlawful. 
The plaintiff, while passing along the street, and 
not engaged in the sport, had the same right to be 
protected from such an assault as a stranger would 
have had, and the assault upon him was as unlaw- 
ful as it would have been upon a stranger.” 


———__>_—_—_— 


THE PARDONING POWER FROM A PHILO- 
SOPHICAL STANDPOINT. 





By Epwarp R. JOHNEs. 
HE existence of the pardoning power is a recogni- 
tion of the fallibility of man’s judgment. 

It isan expression of the highest equity, shorn of 
the forms and elaborate ceremony of the courts, and in 
criminal matters is a court of last appeal. Being so 
great a power, it should be exercised with caution and 
discrimination, but it should also be used when occa- 
sion requires, with great courage and independence. 
The appeals of mawkish sentimentality, and the tears 
of mothersand wives must alike be disregarded, un- 
less there be in the circumstances of the case or in the 
status or acts of the criminal a reasonable cause for in- 
terference. 

On the other hand, the fact that all the formal pro- 
cesses of law, including an affirmance of judgment by 
an appellate court, have been fully carried out, should 
not prevent a willing examination of the case by the 
executive. 

The law is amighty machine, and in the interests of 
society it must perfurm its terrible but necessary work 
with uniformity and dispatch. To make nice discrim- 
inations would be to hamper its action and destroy its 
efficiency, fur, as the ancient adage runs, ‘“ hard cases 
make bad law.” 

Woe to the unfortunate man who, wholly or in part 
innocent, becomes entangled in its mighty wheels, un- 
less his innocence is patent or his rescue planned and 
executed by able counsel. The machine will grind on 
relentlessly and ruthlessly, and blindfolded justice does 





not see that the grist is sometimes stained with inno- 
cent blood. 

With the patient and merciful care of our judges, it 
may be rare that a totally innocent man suffers death, 
or even long imprisonment, but this does occur, and to 
avoid such a possibility, and to affect cases where the 
puhishment is beyond the real grade of the crime, the 
pardoning power was conferred by the Constitution. 

While public opinion sways men’s minds, while testi- 
mony can be lawfully obtained with money, and the 
subtilty, vigor and breadth of one intellect surpasses 
another, so long will justice miscarry. 

It is indeed true that the guilty sometimes escape, 
but were a score of wretches to avoid just punishment, 
the injury to society would not be so great as though 
one innocent man should suffer. 

The honors and emoluments pertaining to the office 
of the district attorney make it and its subordinate 
positions prizes worthy of the ambition of the ablest 
members of the bar, and we may well be proud of that 
group of brilliant and conscientious men, without 
whose labors society would be virtually unprotected. 
But in that very power of intellect, in that devotion 
and courage, there lurks a danger. When such forces, 
supported by the majesty of established law, and aided 
by the resources of a mighty Commonwealth, are op- 
posed to inferior intellects and meager financial sup- 
port, absolute justice is well nigh impossible. The 
judge and the jury, though impressed by the solemn 
obligation of their functions and desirous of doing jus- 
tice, are still ouly men. 

They cannot wholly escape that breadth of public 
opinion which affects us all, and which in times of 
great popular ferment sways even the strongest. 
But besides this, how can they go beyond the facts as 
presented to them? They caunot do so and perform 
their duties undera solemn oath; and yet to do that 
apparent duty may be tocommit a great wrong. And 
this is no paradox. 

Suppose a prisoner is brought into court for trial on 
a specific charge. He is, we will suppose, without 
friends or money, and one over whose past there hangs 
the shadow of a crime. Counsel is assigned to 
him, or he retains some attorney of little ability and 
less experience. The trial begins. His means do 
not permit the seeking out of witnesses or the em- 
ployment of the best expert testimony, and his 
counsel does not know how to marshal even the evi- 
dence which he has. He feels he is beaten almost be- 
fore the trial is begun, and overwhelmed by fear, he 
stumbles in his speech, and is Jed by the adroitness of 
the prosecution into pitfalls out of which his lawyer is 
unable to extricate him. His past rests on him like 
lead. But the skilled prosecutor, with all his wit- 
nesses at hand, gathered by the power of the law and 
the State’s money, loses no point, piles evidence on 
evidence, entangles his witness, and having the last 
word to the jury, buries the prisoner under a moun- 
tain of combined sarcasm, denunciation and elo- 
quence. What can the jury do but find him guilty, and 
he goes out of court with the voice of doom sounding 
in his ears. This may bean extreme illustration, but 
such cases do occur. The knowledge that circum- 
stances are against him, coupled with the advice of a 
weak counsel, has led many a man to plead guilty 
when he might with an able and fearless lawyer have 
been set free. 

But it may be said, do not the higher courts review 
judgments on appeal, and rectify errors? They do in- 
deed consider errors of law, if the unfortunate man 
has the means to prosecute an appeal; but under 
such circumstances they cannot and they do not rec- 
tify the wrong. ‘They can only pass on the points of 
law raised. They say, in effect, ‘‘the jury has passed 
on the facts, and the facts are contained in the stenog- 
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rapher’s notes.’’ The lacking witnesses, the facts not 
brought out by the inexperienced attorney, the excep- 
tions omitted by him—these they cannot supply or 
change—they do not even exist for the judges. The 
eloquence of the district attorney and the faltering 
commonplaces of his antagonist they do not hear, and 
so the judgment is affirmed. 

Every lawyer knows that in both civil and criminal 
cases, when the facts have been once passed upon 
at the trial, it isalmost impossible to obtain a reversal 
of judgment on the evidence. The only chance lies in 
an error of law on the part of the judge, whose great 
experience is likely to protect him from mistake. 

Here then the great, the divine, pardoning power 
steps in to the rescue of the wretched prisoner. It is 
a delegation from above of that highest justice which 
is tempered by mercy. It resides apart from a com- 
munity perchance sorely tried by the occurrence of 
similar crimes, and which demands an example. It has 
not been moved by the eloquence of the prosecuting at- 
torney, it forgets in a measure that past which tied the 
prisoner’s tongue and frightened from him his trem- 
bling witnesses. The executive, in the exercise of his 
power, acting through the law, rises above it. All cir- 
cumstances are weighed by him, all omissions recog- 
nized, all prejudices set aside. The fierceness of the 
conflict for life or liberty is over, and calm and dis- 
passionate judgment rules. But, more than all, may 
he in whom the power of pardon resides, consider the 
fallibility of human judgment. Our system of trial 
by jury, while the best ever established by man, is not 
perfect. The stream cannot rise higher than its source, 
and laws established by man can be no more free 
from error than is man himself, through whose neces- 
sities they have developed into a system. 

If we recognize therefore that the exercise of a 
power to pardon, or to commute the sentences of pris- 
oners is sometimes desirable in ordinary matters, a 
fortiori, we must recognize that it may be necessary in 
capital cases, where the testimony is almost wholly cir- 
cumstantial. 

The question of the weight of circumstantial evi- 
dence is too great a one for treatment in the space al- 
lowed, and but a few words will be said in relation to 
it. Fora conviction under it, the facts must be not 
only inconsistent with innocence, but must present 
such an array of facts as will lead the unbiased mind to 
a clear and absolute conclusion of guilt. The law has 
thrown about the accused every possible protection, 
and the presumption of innocence is his. But inspite 
of this, the adroitness of the prosecuting attorney and 
the marshalling of suggestive facts may still have an 
overwhelming force, unless opposed by evidence 
brought into line by a general of equal skill. We are 
familiar in everyday life with strange coincidences and 
with appearances which deceive. Aud we know that 
chance may weave a web out of disconnected facts 
which, shining with all the colors of truth, we know to 
be false and unreal. 

Fiction and history teem with examples of errone- 
ous conclusions reached by even the most logical 
minds, and works on evidence supply many illustra- 
tions. 

When the prisoner is led away from the awful sen- 
tence of the judge, who has no power to vary the sen- 
tence of death, then is evoked that wise and benign 
provision of the Constitution placing in the hands of 
the governor the power to reprieve, commute or par- 
don. That which the judge has no power to do; that 
which the jury under the facts as presented has no 
right to do, the governor may perform. He mar con- 
sider the prisoner's claims to clemency; the insuffi- 
ciency of the defense as conducted ; new facts discov- 
ered since the trial, and the possibility of innocence, 
where no one saw the crime committed ; and in accord- 
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ance with his constitutional right, may prevent the 
infliction of a punishment which in capital cases is ir- 
remediable. 

Circumstantial evidence is often the ally of justice 
and the friend of innocence. It has brought rogues to 
the balter, who but for it might have escaped, and has 
delivered unfortunates from the persecution of unscru- 
pulous enemies. 

But where a crime of peculiar atrocity has been 
brought home to a criminal by circumstantial evi- 
dence, which virtually eliminates the possibility of er- 
ror, and especially in cases where the relations of vic- 
tim and culprit are such as almost preclude the exist- 
ence of direct testimony, a fair examination is proper, 
but a refusal to commute or pardon is in the best in- 
terests of society. 

The sympathy which is naturally evoked in the 
breast of a good man must not blind him to the pro- 
tection due to the community which is the basis of law 
aud the only logical reason for punishment. But let 
no voice be raised in vindictive anger over a reasonable 
use of that mercy which “knoweth whereof we are 
made and remembereth that we are but dust.’’? The 
exercise of this supreme power casts no reflection on 
the learned judges or the conscientious jurors, but 
expresses that broad humanity, that calm regard for 
the rights of the poorest citizens, which is the best as- 
surance of justice, and is the perfect crown of a wise 
government. 
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CARRIERS—NEGLIGENCE — MERCHANDISE 
SHIPPED AS BAGGAGE. 


UNITED STATES SUPREME COURT, APRIL 10, 1893. 





HUMPHREYS V. PERRY.* 


The travelling salesman of a firm of jewellers bought a ticket 
over defendant's road, and demanded a check for his 
trunk, without saying any thing as to its contents. The 
trunk contained a stock of jewelry, from which sales were 
to be made to his principals’ customers at various places; 
but, except that it was unusually heavy for its size, there 
was nothing to indicate its contents, and defendant’s bag- 
gage agent checked it without any inquiries. The car in 
which it was placed was thrown from the track, and the 
trunk and its contents were destroyed by fire. It was 
shown that it was usual to transport such trunks in this 
way, but there was no evidence that any railroad com- 
pany would do so if notified of their character and con- 
tents. Held, that the railroad’s liability, under the cir- 
cumstances, was only as for personal baggage, and the 
value of the jewelry could not be recovered from it. 


PPEAL from the Circuit Court of the United States 
for the northern district of Lllinois. 


Wells H. Blodgett, for appellants. 
Richard S. Tuthill, for appellees. 


BLATCHFORD, J. This is an intervening petition, 
filed May 28, 1886, inthe Circuit Court of the United 
States for the northern district of Illinois, by John H. 
Perry, Arthur J. Perry, James K. Perry and Frank A. 
Perry, copartners under the firm name of Perry Bros., 
in the suit pending in said court of the Wabash, St. 
Louis & Pacific Railway Company against the Central 
Trust Company of New York and others, in which suit 
Solon Humphreysand Thomas E. Tutt had been ap- 
pointed receivers of said railway. 

The intervening petition was filed against the re- 
ceivers by leave of the court. I[t sets forth that the 
principal oflive of the firm of the petitioners is at Chi- 
cago; that on January 30, 1885, Arthur J. Perry, one 
of the firm, in carrying on its business, bought and 
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paid fora ticket for his passage from Springfield, IIl., 
to Petersburg, IL., over and upon the railroad of the 
company, running between those two places, dnd at 
the same time checked with the company a trunk con- 
taining jewelry, watches and merchandise of the firm, 
such as was necessary for him to take with him in 
prosecuting the business of the firm, and such as is 
usually taken as baggage by travelling salesmen in pros- 
ecuting business similar to that of the petitioners, for 
transportation by the company from Springfield to Pe- 
tersburg; that for the transportation of the trunk he 
paid the company asum of money additional to that 
which he had already paid for his ticket; that 
thereupon he entered the coach of the company, 
and the trunk was placed by its agents in the 
baggage-car of the company en route for Peters- 
burg; that shortly before reaching that place, by 
the negligence and carelessness of the company in 
constructing and repairing its roadbed and track, and 
in running that train, the cars containing said Arthur 
J. Perry and said trunk were derailed, and the bag- 
gage-car containing the trunk was overturned and 
rolled down an embankment, and at the foot thereof, 
by the negligence and carelessness of the company in 
using in the caran unsafe,improper and dangerous kind 
of stove, and in having said stove unsecured, or im- 
properly secured, the baggage-car caught on fire, and 
was totally consumed, together with said trunk, and 
the watches, jewelry and merchandise of the petition- 
ers in the trunk were almost totally destroyed; that 
the value of the trunk and its contents was $9,818.46; 
that the petitioners recovered from the debris of the 
baggage-car a part of the merchandise, so that their 
loss amounts to $9,218 46; that the receivers were ap- 
pointed May 29, 1884, and had possession of and were 
operating said road from Springfield to Petersburg at 
the time of the loss of the trunk; and that they had 
refused to allow the claim of the petitioners. The 
prayer of the petition isthatthe receivers answer the 
claim for damages. 

The answer of the receivers sets forth that at the 
time in question they were not prepared to carry arti- 
cles of jewelry and watcbes as baggage, and did not 
undertake or advertise themselves to the public as 
ready or willing totransport the same; that by the 
rules of the receivers, then in force and well known to 
the interveners, the agents aud servants of the receiv- 
ers were not allowed to take trunks containing jew- 
elry, watches and valuable merchandise as baggage; 
that on January 30, 1885, Arthur J. Perry, one of the 
interveners, presented to the agent of the receivers, at 
Springfield, Lll., the trunk in question, and demanded 
acheck therefor, and the receivers then and there un- 
dertook to carry the trunk ascontaining only the per- 
sonal baggage of said Perry; that. he then und there 
wrongfully concealed from the said agent the fact that 
the trunk contained jewelry, watches or valuable mer- 
chandise, and by such wrongful conduct and fraudu- 
lent concealment of the contents of the trunk and 
their value, secured a check for it from the agent as 
baggage; that because it was so checked it was placed 
by the agent in a baggage-car, and transported as or- 
diuary baggage by the receivers over said line of road; 
that before reaching Petersburg on said day the train 
containing the baggage-car in which the trunk had 
been placed became derailed, without fault or negli- 
gence on the part of the receivers or their agents or 
servants; and that, without any such fault or negli- 
gence, the baggage-car caught fire after being so de- 
railed, and.a portion of the contents of the trunk, so 
wrongfully and fraudulently shipped as baggage, was 
destroyed. The answer denies that the interveners 
are entitled to any relief. 

On June 30, 1886, the court made an order referring 
the intervening petition to E. B. Sherman “to take 





proof and report the same to the court.’’ Mr. Sher- 
man was one of the masters in chancery of the court. 
He took proofs and madea report to the court, accom- 
panied by the proofs, and filed October 23, 1888. In his 
report he recites the order of reference as directing 
him to take evidence and report to the court “ with his 
findings in the premises.’’ He did report the evidence, 
and also findings by him both of fact and of law. 
The receivers excepted to the report, because (1) the 
findings were contrary to the evidence; (2) the find- 
ings were contrary to law; (3) the findings were con- 
trary to the law and the evidence; (4) the finding 
should have been that the intervening petition be dis- 
missed; (5) the interveners were not entitled to the re- 
lief prayed for; and (6) the amount found by the mas- 
ter was excessive, and not warranted by the testimony. 
The master found that the interveners were entitled 
to recover from the receivers $7,287.87, with costs, 
There was no exception to the fact that the master had 
found the facts and the law, or had departed from the 
order of reference, and neither of the parties nor the 
court took any objection in that respect. 

The case was heard before the Circuit Court, held by 
Judge Gresham (39 Fed. Rep. 417), on the report of the 
master and the exceptions thereto, and a decree was 
made July 29, 1889, overruling the exceptions, confirm- 
ing the report of the master, and decreeing in favor of 
the interveners for $7,287.87, and for the payment of 
that sum to them by the receivers, with costs, and 
$150 for master’s fees. From this decree the receivers 
have appealed. 

On January 30, 1885, Arthur J. Perry, » member of 
the interveners’ firm, was in Springfield, Ill., with a 
trunk of jewelry, containing a stock of goods from 
which he was to make sales and deliveries to their cus- 
tomers. Hethere bought a passage ticket from the 
agent of the receivers for his transportation to Peters- 
burg, on their road, and presented his trunk to be 
checked to Petersburg as his personal baggage. The 
trunk was of a dark color,iron bound, weighed two 
hundred and fifty pounds, and as to size was de- 
scribed in the evidence as being * what a sample man 
would call small.”’ The agent gave him a check for 
the trunk, and collected from him twenty-five cents 
on account of its extra weight, only one hundred and 
fifty pounds of persoual baggage being carried free for 
each passenger. Nothing was said to the agent by 
Perry concerning the contents of the trunk, nor did 
he make any inquiries of Perry in regard to its con- 
tents. When the train had reached a point a few miles 
from Petersburg the car in which the trunk was being 
conveyed was thrown from the track, and was ignited 
from the fire in astove on board, and the trunk and 
contents, to the value of $7,287.87, were destroyed. 
There was evidence tending to show that the stove was 
cracked, and that its door was without a latch or other 
fastening. Asto the cause of the derailment, there 
was evidence tending to show that the night was cold, 
and thatas the train was rounding a curve a rail broke 
under it. There was also evidence tending to show 
that many of the cross-ties in the track at the place of 
the accident were so decayed that they did not firmly 
hold the spikes, and that the disaster was caused by 
the rails spreading. The master, in his report, attribu- 
ted it to the latter cause, and found that the condition 
of the track was so unsafe that the receivers were pre- 
sumed to have known of its condition. He found asa 
fact however that the condition of the track had been 
improved by the receivers, and at the time of the acci- 
dent was better than when they were appointed. 

There was evidence tending to show that it was, and 
had been for a number of years, a practice among the 
wholesale jewelry merchants of Chicago and other 
places to send out agents or members of their firms 
among their country customers with trunks filled with 
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goods, and that such agents had been accustomed to 
sell and deliver goods from the stocks thus carried 
about. The evidence tended to show that such stocks 
of goods were generally carried in trunks similar in 
character to the one used by Perry, and that as arule 
they had been checked as personal baggage. But there 
was no evidence tending to show that the railroad com- 
panies or their agents knew what the trunks contained, 
and John H. Perry, one of the firm, who testified as 
to what had been the custom, also testified that he 
did not know of any railroad in the country that he 
could go to and say: ‘Here is a trunk containing 
$10,000 worth of jewelry. I want a check ”—and geta 
check for the trunk. No witness testified that, after 
the appointment of the receivers, and before the oc- 
currence of this loss, he had received acheck over the 
Wabash, St. Louis & Pacific Railway for a trunk con- 
taining jewelry; nor was there any evidence tending 
to show that the receivers knew of any custom under 
which trunks containing stocks of jewelry were 
checked as personal baggage. 

(Omitting details of testimony.] 

The Circuit Court said in its opinion that the nature 
and contents of the trunk were not expressly disclosed 
to the agent at Springfield; that he made no inquiries 
on that subject; that the trunk was three by two and 
one-half feet, iron bound, weighed two hundred and 
fifty pounds, and was known in the trade and to bag- 
gagemen as a “jeweller’s”’ or “commercial travel- 
ler’s”’ trunk; that the evidence showed that the in- 
terveners and other merchants of the same class, then 
and prior thereto sold their goods, in the main, di- 
rectly from trunks transported from place to place 
over railroads, and that this road had previously and 
frequently checked and carried such trunks for the in- 
terveners and others as personal baggage. The opinion 
then said: “If the station agent did not know that the 
trunk contained jewelry, he had reason to believe it 
did. He received it knowing that Perry was not enti- 
tled to have it carried as personal baggage. The agent 
did not believe the trunk contained wearing apparel 
only. It is plain from the evidence that he recognized 
it as a jeweller’s trunk, and that he understood it con- 
tained astock of jewelry. He was not therefore de- 
ceived, and the receivers were not defrauded. Having 
checked the trunk by their agent as personal baggage, 
knowing or having reason to believe that it contained 
jewelry, the receivers became bound to safely trans- 
port it to its destination, which they did not do; and 
they are liable for the damages that resulted from a 
breach of the contract. They sustained to the trunk 
and its contents the relation of a carrier, and they are 
liable for the property destroyed by their negligence, 
just as if the trunk had contained nothing but wear- 
ing apparel, or as if they had undertaken to carry it as 
freight.”’ 

The receivers contend that the Circuit Court erred 
in basing its judgment, either wholly orin part, on the 
assumption that the baggage agent at Springfield had 
actual knowledge of what the trunk contained, and 
that he knew, or had reason to believe, that it con- 
tained a stock of jewelry. 

There is no evidence showing, or tending to show, 
that the baggage agent had any actual knowledge of 
the contents of the trunk. Arthur J. Perry did not 
suggest that he either told the agent what the trunk 
contained or opened it in the agent's presence. He 
testified to no fact from which the inference could be 
drawn that the agent had actual knowledge that the 
trunk contained a stock of jewelry. Patterson, the 
agent, testified expressly that at the time he checked 
the trunk he did not know what it contained. The 
master states in his report that Perry did not disclose 
the character of the contents of the trunk, or say any 
thing in regard thereto, but simply presented the 








trunk, as had been customary with him and other 
salesmen, to be received and checked as ordinary bag- 
gage, as it had been customary for agents to do on this 
and other roads; and the court said, in its opinion, 
that the nature and contents of the trunk were not ex- 
pressly disclosed to the agent, and that he made no 
inquiries on that subject. It is clear therefore that the 
liability of the receivers cannot be founded on the 
proposition that the agent had actual knowledge of 
what the trunk contained. 

It is further contended that the Circuit Court erred 
in holding that the agent ought to have known what 
was in the trunk by its external appearance. The Cir- 
cuit Court says, in its opinion, that it is plain from the 
evidence that the agents recognized the trunk as a jew- 
eller’s trunk, and understood that it contained a stock 
of jewelry; and that their agent having checked the 
trunk as personal baggage, knowing, or having reason 
to believe that it contained jewelry, the receivers be- 
came bound to transport it safely to its destination. 

Is there any evidence in the case from which it can 
fairly be said that the agent had reason to believe that 
the trunk contained jewelry? Itis clear that Perry, 
in purchasing a ticket for a passenger train, and then 
tendering his trunk to the agent to be checked, ten- 
dered it as containing his personal baggage. ‘The 
agent was not informed to the contrary by Mr. 
Perry or by any other person. As the agent did not 
know what the contents were, the allegation that herec- 
ognized the trunk as a jeweller’s trunk, and under- 
stood that it contained a stock of jewelry, necessarily 
implies that such recognition and understanding must 
have arisen from the outward appearance of the trunk. 
The testimony on that subject isas follows: Arthur J. 
Perry testified: “Q. What kind of a trunk was 
that? A. It was a heavy iron trunk—iron bound, 
dark trunk, small size. Q. Had it any particular des- 
ignation that you know of? A. It isatrunk that we 
used in our business, is about all; very small and 
heavy. Q. The kind of a trunk known as a ‘ jeweller’s 
trunk,’is it? A. Commonly used and known as a 
‘ jeweller’s trunk.’”’ He also said on cross-examina- 
tion: **Q. You say that was a smalltrunk? A. Yes, 
sir. (. What was its color? A. A dark trunk—a 
black or gray. Q. Was it a small trunk or an ordinary 
sized trunk? A. It wasa small trunk for the weight 
of it, and what sample-men would call a small trunk.” 
That is all the testimony that was given as to the size, 
shape or appearance of the trunk. 

Kearney, a witness for the interveners, testified as 
follows as to the kind of trunk generally carried by 
travelling men in the jewelry trade: ‘*Q. Are you 
familiar with the custom or usage throughout the 
United States of selling goods at wholesale? A. 
Yes, sir. Q. By travelling men? A. Yes, sir. Q. 
State what that usage has been for that time? <A. The 
usual custom is to carry the stock of guods of various 
values, according to the class of the house, and sell 
from that stock to the customers. It is the universal 
custom. Q. What proportion of the dealing in jew- 
elry is done in that manner? A. I think nine-tenths 
in the jobbing trade. Q. And how is this jewelry car- 
ried from place to place? A. Carried as baggage— 
trunks checked as baggage—carried in compartments 
made in the trunk for that particular purpose. Q. 
What kind of trunks are they carried in? A. What is 
known as the ‘Crouch’ and ‘Fitzgerald’ trunks— 
wooden trunks. I think they are made for that ex- 
press purpose—almost universally wade and used for 
that purpose. Q. Iron bound? A. Iron strapped, not 
bound. Prorerly, iron corners and strips; covered by 
three or four strips in various ways.” 

Patterson, the baggage agent at Springfield, testified 
that he checked a piece of baggage on the day in ques- 
tion from Springfield to Petersburg, and he said on 
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cross-examination that he had no particular recoliec- 
tion about the trunk of Perry, and that he did not rec- 
ollect Perry. 

The evidence therefore is that the trunk which Perry 
delivered to be checked as his personal baggage was a 
wooden trunk, of dark color, iron bound, heavy for its 
size, and in size what a sample man would call small; 
and the question arises on these facts whether the 
agent was bound to know, or to be presumed to know, 
that such a trunk contained a stock of jewelry. If he 
was, it must be presumed, contrary to the positive evi- 
dence, that he could tell what was in the trunk by 
looking at it or handling it, and this notwithstanding 
the agent testified as follows on cross-examination: 
“Q. Don’t you know, from your experience of 
eleven years, ifatrunk containing jewelry came into 
your possession, and you handled it, you would be 
able to tell what wasin it? A. No, sir; and nobody 
else.”” 

The hypothetical trunk put to Patterson on cross- 
examination was described as a trunk witb heavy iron 
corners and iron clasps, iron along the corners, and 
iron bandages all around it, and two or three strong 
locks in front. That hypothetical trank does not ap- 
pear to be such a trunk as Perry delivered to the 
agent. 

Perry, as a passenger on a passenger train, was bound 
to act in good faith in dealing with the carrier. He 
presented the trunk to the baggage agent as containing 
his personal baggage, and got a check for it as such; 
and that being so, he cannot recover for the loss of a 
stock of jewelry contained in it. No circumstances 
occurred, according to the evidence, which required the 
baggage agent to make inquiries as to the contents of 
the trunk so presented as personal baggage. The pre- 
sentation of the trunk, under the circumstances, 
amounted to arepresentation that its contents were per- 
sonal baggage. The fact that Perry and other persons 
on other occasions had obtained, on passenger tickets, 
checks from other railroad companies for trunks con- 
taining merchandise by representing them as containing 
personal baggage, furnishes no good reason for permit- 
ting a recovery in the present case. There is no evi- 
dence to show that on the occasion when Perry and 
other travellers received checks on passenger tickets 
for trunks containing jewelry the carrier knew what 
were the contents of the trunks. The testimony is 
that John H. Perry did not know of a railroad com- 
pany which would receive and check atrunk as a pas- 
senger’s baggage which was filled with valuable jew- 
elry. 

ln the present case the trunk was offered as contain- 
ing the personal baggage of a passenger. The passen- 
ger did not inform the baggage agent as to the actual 
contents of the trunk. The agent did not know what 
the trunk contained. There is no evidence that any 
agent of the receivers had theretofore received and 
checked a trunk as the personal baggage of a passen- 
ger, knowing that it contained a stock of jewelry; and 
it does not appear that any railroad company would 
issue a check to a passenger for a trunk, if previously 
informed that the trunk contained a valuable stock of 
jewelry. 

The twenty-five cents extra paid by Mr. Perry on ac- 
count of the weight of the trunk was paid merely for 
the overweight, and not at all in respect of the con- 
tents of the trunk. It was paid for so much overweight 
of personal baggage. 

It has long been the law that the principle which 
governs the compensation of carriers is that they are 
to be paid in proportion to the risk they assume. So 
long ago as the case of Gibbon vy. Paynton, 4 Burrows, 
2298, in 1769, it was held in the King’s Bench, Lord 
Mansfield delivering the opinion, that a bailee was 
only obliged to keep goods with as much diligence and 





caution as he would keep his own, but that a carrier, 
in respect of the premium he was to receive, ran the 
risk of them, and must make good the loss, though it 
happen withoutany fault in him, the reward making 
him answerable for their safe delivery; that his war- 
ranty and insurance was in respect of the reward he 
was to receive; and that the reward ought to be pro- 
portionable tothe risk. Inthat case the sum of £100 
was hidden in some hay, in an old nail bag, and sent 
by acoach, and lost. The carrier had not been ap- 
prised that there was money in the bag. The same 
principle was applied in Batson v. Donovan, 4 Barn. 
& Ald. 21, in 1820, where it was held that a carrier was 
not liable for bank notes contained in a parcel, when 
he had not been informed of the contents of the par- 
cel. 

This principle is commented on in Story on Bail- 
ments (9th ed.), § 565, where it is said: “It is the duty 
of every person sending goods by a carrier to make use 
of no fraud or artifice to deceive him, whereby his 
risk is increased, or his care and diligence may be les- 
sened; and if there is any such fraud or unfair con- 
cealment, it will exempt the carrier from responsibil- 
ity under the contract, or, more properly speaking, it 
will make the contract a nullity.” 

There is a uniform series of cases on this principle in 
the Supreme Judicial Court of Massachusetts. In Jor- 
dan v. Railroad Co., 5 Cush. 69, it was laid down that 
a common currier of passengers was not responsible 
for money included in the baggage of a passenger, be- 
yond the amount which a prudent person would deem 
proper and necessary for travelling expenses and per- 
sonal use, or intended for other persons, unless the loss 
was occasioned by the gross negligence of the carrier or 
his servants. 

In Collins v. Railroad Co., 10 Cush. 506, it was held 
that the term ‘* baggage,”’ for which passenger carriers 
were responsible, did not include articles of merchan- 
dise not intended for personal use; and that a carrier 
was not liable for the loss of merchandise sent by a 
passenger train by a person who expected to go him- 
self in the same train, but did not, the goods having 
been lost without any gross negligence in the carrier 
or any conversion by him. 

In Stimson v. Railroad Co., 98 Mass. 83, it was held 
that arailroad company was not liable to either owner 
or agent, on its ordiuary contract of transportation of 
a passenger, for losing a valise delivered into his 
charge as his personal luggage, but which contained 
only samples of merchandise, and, with its contents, 
was owned by a trader whose travelling agent the pas- 
senger was, to sell such goods by sample, not in tort 
for the loss, without proof of gross negligence. 

In Alling v. Railroad (o., 126 Mass. 121, the above 
cases in 5 Cush., 10 id., and 98 Mass. were cited and ap- 
plied, and it was held that if a passenger delivered to 
a railroad company atrunk containing samples of mer- 
chandise belonging to a third person, whose agent he 
was, to be transported toa place for which the agent had 
a ticket, the only contract entered into was for the 
transportation of tie personal baggage of the agent, 
and the company ws not liable in contract to the 
owner of the trunk for its loss, nor in tort, except for 
gross negligence ; and that evidence that a large part 
of the company’s business consisted in transporting 
passengers known as ‘‘commercial travellers,” with 
trunks like the one lost, containing merchandise; that 
such trunks were known as ‘‘sample trunks,’”’ and 
were of special construction; and that such travellers 
purchased tiekets for the ordinary passenger trains, 
and received checks for their trunks, and were trans- 
ported for the price of the tickets, was immaterial. 

In Blumantle v. Railroad Co., 127 Mass. 322; S. C., 
3+ Am. Rep. 376, it was held that evidence that a pas- 
senger delivered to the baggage-master of a railroad 
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corporation a package of merchandise, and received a 
check for it on showing his passenger ticket, that the 
baggage-master knew it was merchandise, and that 
other passengers had similar packages, would not war- 
rant a jury in finding that the corporation agreed to 
transport the merchandise, or became liable for it as 
a common carrier, in the absence of evidence of an 
agreement that the merchandise should be carried as 
freight, or that the baggage-master had authority to 
receive freight to be carried on a passenger train, or to 
bind the corporation to carry merchandise as personal 
baggage. In the opinion of the court, delivered by 
Chief Justice Gray, theearlier Massachusetts cases and 
other cases, English and American, were cited and it 
was said: “In the case at bar the plaintiff offered 
and delivered the bundles as his personal baggage, and 
requested thatthey might be checked as such; and 
the baggage-master gave him checks for them accord- 
ingly, as he was bound to do for personal baggage of 
passengers by Statutes of 1874, chapter 372, section 156. 
There was no evidence that either the plaintiff or the 
baggage- master agreed or intended that they should 
be carried as freight, or that the baggage-master had 
any authority to receive freight on a passenger train, 
orto bind the corporation to carry merchandise as 
personal baggage. The case cannot be distinguished 
in principle from the previous decisions of this court, 
already cited. Evidence tending to show that the bag- 
gage-master knew or supposed the bundles to contain 
merchandise, or that other passengers had similar bun- 
dies, would not warrant the jury in finding that the 
defendant agreed to transport the plaintiff's merchan- 
dise, or become liable therefor as a common carrier.” 

In Hawkins v. Hoffman, 6 Hill, 586, it was held that 
the usual contract of a carrier of passengers included 
an undertaking to receive and transport their baggage, 
though nothing was said about it; that if it was lost, 
even without the fault of the carrier, he was responsi- 
ble; but that the term ‘“‘ baggage ” in such case did not 
embrace samples of merchandise carried by the pas- 
sengers in atrunk, with a view of enabling him to 
make bargains for the sale of goods. 

In Railway Co. v. Keys, 9 H. L. Cas. 556, a railway 
passenger, with knowledge that the company, although 
allowing each passengerto carry free of charge a cer- 
tain amount of leggage, required all merchandise to be 
paid for, took with him, as if it was personal luggage, 
a case of merchandise, and did not pay for it as such; 
and it was held that no contract whatever touching 
the same arose between him and the company, and 
that therefore, on the merchandise being lost, he was 
not entitled to recover the value of it from the com- 
pany. 

In Cahill v. Railway Co., 10 C. B. (N. S.) 154, in the 
Court of Common Pleas, wherearailway company was 
accustomed to allow each passenger to take with him 
his ordinary luggage, not exceeding a given weight, 
without any charge forthe carriage of it, a passenger 
took with him as luggage a box containing only mer- 
chandise, but not exceeding in weight the limit pre- 
seribed for personal luggage. He gave no informa- 
tion to the company’s servants as to the contents of 
the box, nor did they inquire, although the word 
“glass’’ was written on the box in large letters. Inan 
action to recover against the company for the loss of 
the box it was held that, inasmuch as it contained only 
merchandise, and not personal luggage, there was no 
contract on the part of the company to carry it, and 
the company was not liable forthe loss. That decision 
was affirmed inthe Exchequer Chamber. 13 C. B. 
(N. 8.) 818. 

In Railroad Co. v. Carrow, 73 Tll. 348, a passenger on 
na railroad had brought to the depot a trunk which con- 
tained costly jewelry, gave no notice of its contents, 
and had it checked as ordinary baggage, and there was 





nothing about the trunk indicating its contents. It 
was consumed by fire while being carried, the com- 
pany not being guilty of gross negligence, and it was 
held that the company was not liable for the contents 
of the trunk. It was further held that a carrier of pas- 
sengers is not bound to inquire as to the contents of a 
trunk delivered to the carrier as ordinary baggage, 
such as is usually carried by travellers, even if the 
same is of considerable weight, but may rely upon the 
representation, arising by implication, that the trunk 
contains nothing more than baggage; that it is the 
duty of a passenger having valuable merchandise in 
his trunk or valise, and desiring its transportation, to 
disclose to the carrier the nature and value of the con- 
tents; that if the carrier then chooses to treat it as 
baggage, without extra compensation, the liability of 
the carrier will attach, but not otherwise; and that 
where a person, under the pretense of having the bag- 
gage transported, places in the hands of the agents of 
the railroad company merchandise, jewelry and other 
valuables, without notifying them of the character and 
value of the same, he practices a fraud upon the com- 
pany which will prevent his recovery in case of a loss, 
except it occurs through gross negligence. 

In Haines v. Railway Co., 29 Minn. 160, it was held 
that a carrier of passengers for hire was bound only to 
carry their “ personal baggage;” that if a passenger 
delivered to the carrier as baggage a trunk or valise 
containing merchandise, not his personal baggage, of 
which fact the carrier had no notice, the carrier, in the 
absence of gross negligence, would not be liable for its 
loss; and that the carrier was not bound to inquire in 
such a case as to the nature of the property, but had a 
right to assume that it consisted only of the personal 
baggage of the passenger. 

In Pfister v. Railroad Co., 70 Cal. 169, it was held that 
a railroad ticket entitling the purchaser to transporta- 
tion in the first-class passenger coaches of the seller 
between the points indicated thereon gave the pur- 
chaser the right to have his luggage, not exceeding the 
quantity specified in the ticket, transported at the 
same time free of charge, but that it did not give him 
the right to transport, eitherin his own charge or that 
of the railroad company, any merchandise or property 
not included in the term ‘ luggage.” 

In the present case there is no allegation in the in- 
tervening petition of any gross negligence in the re- 
ceivers, nor does the evidence make out any. 

Various cases are cited on the part of the interven- 
ers; but either we do not concur in the views expressed 
in them or they are distinguished from the present 
ease. Thusin Kuter v. Railroad Co., 1 Biss. 35, it was 
said by Judge Drummond, inacharge to a jury, that 
if the railroad company knew that immigrants, like 
the plaintiff, were in the habit of putting valuabie ar- 
ticles and money among their household goods, and 
from such knowledge might have inferred that the box 
of the plaintiff might contain money, then it became 
the duty of the company to make inquiry in order to 
relieve itself from liability. But we do not think that 
view is sound. 

In Minter v. Railroad Co., 41 Mo. 503, the merchan- 
dise in question was fully exposed, and it was known 
to the railroad company’s agent what it was. 

In Railroad Co, v. Swift, 12 Wall. 262, it was held by 
this court that wherea railroad company received for 
transportation, in cars which accompanied its passen- 
ger trains, property of a passenger, other than his bag- 
gage, in relation to which no fraud or concealment was 
attempted or practiced upon its employees, it must be 
considered to have assumed, with reference to that 
property, the liability of a common carrier of mer- 
chandise. But that is not the present case. 

So also the case of Stoneman v. Railway Co., 52 N.Y, 
429, was one where a carrier of passengers, in addition 














THE ALBANY LAW JOURNAL. 


391 





to passage money, demanded and received from a pas- 
senger compensation as freight for the transportation 
of packages containing merchandise and baggage; and 
it was held, in the absence of evidence of fraud or con- 
cealment on the part of the passenger as to the con- 
tents of the packages, that such carrier, in case of loss, 
was liable for the merchandise as well as the baggage. 
The same principle was applied in Sloman v. Railway 
Co., 67 N. Y. 208. 

In Millard v. Railroad Co., 86 N. Y. 441, the same 
principle was applied in a case where the railroad com- 
pany’s agent was advised by a person who had pur- 
chased a passenger ticket of the fact that a trunk con- 
tained merchandise, and the agent demanded and re- 
ceived extra compensation for its transportation. 

The same rule was applied in Railroad Co. v. Capps, 
2 Civil Cas. Ct. App., § 34. In Jacobs v. Tutt, 33 Fed. 
Rep. 412, the suit was against the same receivers as in 
the present case, to recover the value of a trunk and 
contents, which were stolen, and the trunk was the 
trunk of a jewelry salesman, containing his stock in 
trade. The agent who took it knew that fact, and the 
plaintiff had made no effort at concealment; and it was 
held that the receivers were liable as for the loss of or- 
dinary baggage on the railroad. 

We have examined the other cases cited on behalf of 
the interveners, namely, Butler v. Railroad Co.,3 EF. 
D. Smith, 571; Hellman v. Holladay, 1 Woolw. 365; 
Railroad Co. v. Fraloff, 100 U.S. 24; and Talcott v. 
Railroad Co. (Sup.), 21 N. Y. Supp. 318, and do not 
think they have any application to the present case. 

The case of Switzerland Marine Ins. Co. v. Louisville, 
C. & L. Ry. Co., 13 Int. Rev. Rec. 342, isa charge to the 
jury that the item ‘* baggage ’’ does not include articles 
of merchandise for sale or for use as samples, and not 
designed for the use of the passenger, and that if the 
passenger has such articles checked and received by 
the carrier as baggage, the carrier will not be liable for 
them if lost or injured, unless it was informed or was 
presumed to have known that the articles were mer- 
chandise, or unless it was the established custom or 
usage of the defendant to receive and transfer them as 
baggage, or unless they were lost by the gross negli- 
gence of the defendant. Aftera verdict and judgment 
for the plaintiff the case was brought to this court by a 
writ of error, and affirmed here by a divided court. 131 
U. 8S. 440. 

The decree of the Circuit Court must be reversed, 
and the case be remanded to it, with a direction to 
dismiss the petition of the interveners. 

{See note, 34 Am. Rep. 379.—Ep.] 


INFANCY—CUSTODY—RIGHTS OF FATHER— 
WELFARE OF CHILD. 
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CUNNINGHAM v. BARNEs.* 


When a parent has transferred to another the custody of his 
infant child, by fair agreement, which has been acted on by 
such other person, to the manifest interest and welfare of 
the child, the parent will not be permitted to reclaim the 
custody of the child, unless he can show that a change of 
custody will materially promote his child’s welfare, moral 
and physical. 

ETITION for a writ of habeas corpus by Asa T.. 
Cunningham against William Barnes and Ruhama 

Barnes to obtain the custody of the infant daughter of 

plaintiff. There was an order directing that the peti- 

tioner have custody of the child, and respondents 
bring error. 





*17S. E. Rep. 308, 





R. F. Fleming, for plaintiffs in error. 
R. H. Freer, for defendant in error. 


EneutsuH, P. This was a writ of habeas corpus is- 
sued in vacation by the judge of the fourth judicial 
circuit of this State, upon the petition of A. L. Cun- 
ningham, against William Barnes and Ruhama Barnes, 
for the purpose of obtaining the custody of his infant 
daughter, Thursby Cunningham, who, at the time said 
petition was filed or presented, was seven years of age; 
the defendants being the graudparents of said infant 
child. The facts alleged in said petition are that the 
mother of said infant child, who was a daughter of the 
defendants, died on the 24th day of April, 1884, when 
said child was about fifteen months old; that a few 
days after the death of its mother it passed into the 
hands of its said grandparents, where it remained up 
to about the 8th or 10th of October, 1889, when said 
grandparents surrendered the custody, control and 
care of said child to the petitioner, and that it re- 
mained at his home, in Ritchie county, until the night 
of November 4, 1889, when about twenty men came, 
about twelve o’clock at night, and took and carried 
away said child, and one or more of the parties informed 
petitioner that they were taking said child to deliver 
her into the custody of said William and Ruhama 
Barnes; that petitioner was married to his second 
wife in the month of October, 1886, by whom he had 
no children, and that said Thursby Cunningham is the 
only child of petitioner, and that said child was carried 
away on the night of the 4th of November, as afore- 
said, against her will, and against the will of peti- 
tioner; that be is able to maintain and educate the 
child and bestow upon it such care and attention as is 
due to it; that he has $1,200 in real estate, besides 
other property; that he resides in a good community, 
with aschool near at hand, which said child was at- 
tending at the time she was carried away; that he has 
demanded the possession of said child, but has been un- 
able to obtain possession of her, and has probable 
cause to believe that she is detained without lawful 
authority. In response to said petition, and by way 
of return to said writ, the said William and Ru- 
hama Barnes, among other things, stated that their 
daughter, on her deathbed, and in full possession of 
all her mental faculties, and in the presence of the pe- 
titioner, and with his full consent and concurrence, 
committed the said child to the custody, care and 
charge of respondents, for nurture, maintenance and 
education, until said infant should reach her majority, 
and that immediately after her mother’s death, when 
said child was only fifteen and a half months old, she 
was brought by{the petitioner, in conformity with said 
understanding and agreement, to the house of respond- 
ents, who have since gladly kept and maintained, and 
most fondly and tenderly cared for her, and that 
when said child was so brought to respondents it was 
delivered to them by petitioner with the agreement 
that it should be kept by them without the interfer- 
ence or control of petitioner; that said child, from 
that date to the present, had been entirely maintained, 
clothed and cared for by respondents—her father con- 
tributing nothing to her support, and taking no con- 
trol over her, only making her a visit at long intervals 
—and that respondents nursed her for seven weeks 
through a severe attack of fever, and paid her doctor 
bill, amounting to $30; that they own real estate of 


| the value of $3,500, and personalty to the value of 
| $1,500, and intend that said child, at their death, shall 


share equally with their own children (of whom they 
have eight, of which none are now at home, they hav- 
ing married, and left respondents’ home, to provide tor 
themselves). And they allege that petitioner 1s the 
owner of no real estate or personal property whatever , 
that he is immoral, ill-tempered and incapable of bear- 
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ing with the shortcomings of children, uses profane 
language in his family, and from his temperament, 
habits, nature and disposition he is totally unfit to 
have charge of said child, for the purposes of educat- 
ing, training, etc. They deny that about the 10th day 
of October, 1889, they surrendered the control and cus- 
tody of the infant child to petitioner, or that they in 
any way consented to part with their possession, care 
and custody of said child, but say that petitioner came 
to their home and requested them to allow him to take 
said child to his house upon a visit, expressly promis- 
ing to return her to respondents within a short time, 
and upon these promises and agreements, and upon 
them alone, petitioner was allowed to take said child 
to his home fora short time, but that said petitioner 
did not return the said child, as agreed, and refused to 
return her when requested, and that some person un- 
known to respondents returned said child to them. 
Respondents also filed an amended answer, alleging 
that previous to the marriage of petitioner to his second 
wife there was an agreement between them that said 
infant child should not be claimed by petitioner, nor 
taken or received into his family, and that subsequent 
to said second marriage said second wife left him on 
account of his failure to provide for her reasonable and 
necessary wants, and that afterward she returned to 
him; and they allege that petitioner failed to provide 
for his present wife sufficient food and nourishment, 
and that she complained to her father about it, and 
that the health of his present wife is very poor, and she 
claims to be able to do but little, if any, work. 
Numerous affidavits and depositions were taken in the 
case, and witnesses were examined; and on the l4th 
day of August, 1890, a vacation order was made in said 
cause, by the judge of the fourth judicial circuit, di- 
recting that the petitioner, Asa L. Cunningham, do 
have the custody, possession and control of said minor 
child, Thursby Cunningham, and that she be delivered 
by the respondents to the said petitioner, Asa L. Cun- 
ningham; and the sheriff, if necessary, was directed to 
execute said order. The respondents excepted to the 
judgment of the court, and obtained this writ of error. 

Now as to the question whether the allegations con- 
tained in the pleadings were supported by the evi- 
dence, it is thought proper to call attention to the fact 
that while A. L. Cunningham, the relator, in his peti- 
tion, alleges that he is worth some $1,200 of real estate, 
besides other property, and swears that the allegations 
contained in said petition are true, yet when he is placed 
on the stand as a witness he admitted and stated on 
cross-examination that he was not worth any thing; 
that he owned no real estate and had no personal estate ; 
that he had heretofore sold a piece of land and had real- 
ized about $100. Said Cunningham also states in his tes- 
timony that said Ruhama Barnes came out to him on 
the porch when he was preparing to start away, after 
the burial of his wife, and begged him to leave the 
child with her for a week or 80, until he could get a 
place to take it, and took said child from petitioner's 
arms, and carried it into the house. It is however 
shown by the testimony of Barbara E. Barnes, a 
daughter-in-law of the respondents, that she was 
present shortly after the child’s mother died, and 
heard Ruhama Barnes (defendant) say to plaintiff if 
she took the child to keep, as its mother had requested 
her to do, that she would never give it up to him 
again. Plaintiff said it was pretty hard, but told her 
to take it, and went across the room and told his sister 
Julia to get its clothes and put them in its mother’s 
basket. which she did. He then helped Mrs. Barnes 
bring the child to her home. Plaintiff said at the 
time, while his wife was still lying a corpse, that if 
Mrs. Barnes took the child and cared for it, when it 
was little, she should always keep it. Leanna Mit- 


chell, who petitioner admits was present when his 


wife died, says that it was the dying request of Mrs. 
Cunningham that her mother, Mrs. Barnes, should take 
the child, and that petitioner said that it was hard to 
give of them up (meaning both of them). Emily 
Ferguson also states that she resided with the defend- 
ants at the time the plaintiff came after the child, just 
before this suit was instituted, and was present and 
heard the conversation in regard to taking the child to 
plaintiff's home. He said if defendants would let him 
take the child with him he would bring it back ina 
couple of weeks, and would trouble them no more 
about it, if they would let it stay with him that win- 
ter, and let it go toschool. It was with this under- 
standing and agreement that he took the child. D. P. 
Ayers states that he happened to be at the house of 
defendants when the plaintiff was there for the pur- 
nose of getting the child to go home with him, just be- 
fore the institution of this suit. The plaintiff and his 
father were both there together, and the plaintiff's 
father said that they would bring the child back ina 
couple of weeks. He did not hear the conversation 
before that. They were just fixing to start when he 
camein. The child was fretting and crying, and from 
its appearance was very much opposed to going with 
its father. He was again at the house of the defend- 
ants before the child was returned to them, and they 
told him that they had been informed that plain- 
tiff did not intend to let them have the child back. 
Joseph Whipkey also says: ‘‘I was present when the 
plaintiff came to get the child to go home with him, 
and heard him say that if defendants would let him 
take the child home with him, he would bring it back 
when school was out, in the spring.”” And yet A. 
L. Cunningham testifies that on that occasion said 
Ruhama Barnes pleaded with him not to take the 
child, and begged him to leave it as much as two 
years; that defendant William Barnes would give him 
$5 per month if he would leave said child for two 
years; that he rejected the proposition, and took it 
that day to his own home; that respondents on that 
occasion finally gave up to petitioner the said child. 
Petitioner’s father, John R. Cunningham, confirms 
the statement of petitioner as to Ruhama Barnes beg- 
ging petitioner to allow said child to remain two years, 
and offering to pay him $5 per month, and says peti- 
tioner rejected all propositions and entreaties, and said 
he had come for the child, and intended to take it 
home with him, and respondents gave up the child to 
him, and he took it on the horse and took it home; 
and he denied that it was arranged or agreed that the 
child was to be taken by petitioner on a visit, or to go 
to school until the school at petitioner’s home was out, 
and then to be taken back to the respondents and left 
with them. And thus these two witnesses contradict 
all the others whose testimony on the point has been 
detailed. The petitioner however flatly contradicts 
the sworn statements made by him in his petition in re. 
gard to the value of his property; and the sheriff, Job 
Musgrave, also shows that he was assessed with no 
property, and that he failed to make an execution for 
$80 against him, and the statement of the sheriff is 
coufirmed by B. F. Ayers, the attorney who had the 
judgment against said petitioner. The testimony of 
Barbara EF. Barnes, Leanna Mitchell and Ruhama 
Barnes clearly shows that at the time the mother of 
said child was dying she requested her mother, Ru- 
hama Barnes, to take the child and raise it, and the 
petitioner acquiesced in the arrangement by taking the 
child and its clothing and delivering them to said Ru- 
hama Barnes, at her home; and Barbara E. Barnes 
swears that petitioner said at that time, while his wife 
was still lying a corpse, that if Mrs. Barnes took the 
child and cared for it, when it was little, she should 
always keep it; and she also heard the defendant Ra- 
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mother died, that if she took the child to keep, as its 
mother had requested her to do, she would never give 
it up to him again, and it was with this fair under- 
standing and agreement the petitioner took the child 
and its clothing, and delivered them to the defendant 
Rubhama Barnes. 

This case is somewhat similar, in its facts, to the 
case of Green v. Campbell, decided in December, 1891, 
and reported in 35 W. Va. 699, in which this court held 
(sixth point of syllabus) that ‘‘when a parent has 
transferred to another the custody of his infant child, 
by fair agreement, which has been acted on by such 
other person, to the manifest interest and welfare of 
the child, the parent will not be permitted to reclaim 
the custody of the child, unless he can show that a 
change of custody will materially promote his child’s 
welfare, moral or physical.” In that case, as in this, 
the infant’s mother died when it was about sixteen 
months old, when it was committed by its father to 
the care and custody of its grandparents, who took the 
care and custody of the child, and kept and main- 
tained it up to the time the writ issued. The grand- 
parents were industrious, of high moral character, the 
owners of a farm and considerable other property, and 
were well prepared to care for said child according to 
his condition in life. They were devoted to the child, 
and the child as devoted to them. They had no living 
children of their own except one son, who was over 
twenty-one years. The petitioner in that case had 
contracted a second marriage, but at this point the 
similarity in the cases ceases; for the petitioner in that 
case was industrious, of high character, good family, 
and capable of providing for and raising his child ac- 
cording to its station in life. He was warmly attached 
to it, and it to him. He owned the farm on which he 
resided, about three miles from the home of the said 
grandparents. In that case however, as in this, at the 
time of the death of said Green’s first wife, it appeared 
that said Green relinquished said child to their care 
and custody, with the express understanding, and 
upon the express condition, that it was not after 
awhile to be taken away from them. It is not in- 
tended to assert or hold in this case that every man 
who is thriftless, or who has been unfortunate and 
unsuccessful in gathering around him the good things 
of this world, is to be deprived of the care, custody 
and control of his children, even thougb his moral- 
ity is not all that it should be, or his temper such as to 
make his home oftentimes unhappy. Our statute has 
expressly provided, in section 7 of chapter 82 of the 
Code of 1891 that “the father of the minor, if living, 
and in case of his death, the mother, if fit for the trust, 
shall be entitled to the custody of the person of the 
minor, and to the care of his education.” This right 
however is not absolute, as was held by this court in 
the case of State v. Reutl, 29 W. Va. 751 (section 4 of 
syllabus), in the following words: *‘The right of the 
father or mother to the custody of their minor child is 
not an absolute right, to be accorded to them under all 
circumstances, for it may be denied to either of them 
if it appears to the court that the parent otherwise en- 
titled to this right is unfit for the trust.’’ That the 
rule is not arbitrary and inflexible that the father or 
mother shall be entitled to the custody of the child 
under the above-mentioned statutory provision is 
shown by section 11 of chapter 64 of the Code, in refer- 
ence to divorces, which confers upon the courts the 
power to use their discretion in decreeing in reference 
to the care, custody and control of the minor chil- 
dren, as the circumstances of the parents and the 
benefit of the children may require. In all cases of 
coutroverted right to custody the welfare of the infant 
is of paramount importance. In the case of Armstrong 
v. Stone, 9 Gratt. 102, the court held (third point of syl- 
labus) that ‘‘the father being dead, the mother is en- 








titled to the custody, as of right, and does not lose this 
right by a second marriage; but where she is seeking, 
by a writ of habeas corpus, to have the child placed in 
her custody, the court may exercise its discretion, and 
determine whether, under all the circumstances, it is 
best for the infant that he should be assigned to the 
custody of the mother.” Tyler on Infancy and Cover- 
ture, at page 283, quotes from Hurd on Habeas Corpus 
as follows: “The welfare of the infant is the polar star 
by which the discretion of the court is to be guided, 
but the legal rights of the parent or guardian are to be 
respected. They are founded in nature and wisdom, 
and are essential to the peace, order, virtue and hap- 
piness of society; but they may have been abandoned, 
transferred or abused.” The author also says: “It 
frequently happens that the father of an infant, upon 
the death of its mother or other event, makes an ar- 
rangement by which he gives his child to a third per- 
son, or relinquishes his custody to it, until it is of age, 
upon consideration that the party agrees to adopt the 
child, and care for it as his own, and then, after the 
affections of both child and adopted parent become 
engaged, and a state of things has arisen which cannot 
be altered without risking the happiness of his child, 
will attempt to reclaim the custody of the child. In 
such cases few rules are found for the government of 
the courts, and there are decisions, both in England 
and this country, to the effect that the father would 
not be bound by such a transaction, and could recover 
the custody of the child, even though the interests 
of the child had been promoted by the original 
transfer. But the better opinion is that the father, 
in such a case, is not in a position to require the 
interference of the court in favor of a controlling 
legal right on his part against the rights, such as they 
are, the feelings and the interest of the other parties;’’ 
citing numerous authorities. Hurd on Habeas Cor- 
pus, top page 540, side page 537, speaking of voluntary 
transfers of custody, says: “It has been seen that a 
parent may emancipate his minor child by voluntarily 
relinquishing his claim to the services of the child, or 
by permitting the child to contract marriage, or other 
relations inconsistent with filial subjection, and may 
also forfeit his right of custody by cruelty or gross 
neglect of duty. Why then may he not transfer to 
another this right of custody which he may thus 
abandon or forfeit, especially where the interests of 
the child are not prejudiced by the assignment? And 
how can the court pronounce that custody, which is 
held under a fair agreement with the parent, and not 
injurious to the welfare of the child, to be an illegal re- 
straint?’’ Again, in 2 Am. St. Rep., page 184, Free- 
man, in his notes to the case of Brooke v. Logan (Ind. 
Sup., 13 N. E. Rep. 669), under the heading, ‘‘ Right of 
Father to Transfer Custody of His Child,” after dis- 
cussing the question at some length, and citing au- 
thorities, says: ‘*On the other hand, the weight of 
authority in this country sustains the position that a 
father can, by agreement, surrender the custody of his 
infant child to another, so as to make the custody of 
that other legal,’’ citing several authorities. He con- 
tinues: “ And in all controversies subsequently arising 
respecting its custody the court will consider the welfare 
of the child as the matter of primary importance.” 
Church, in his valuable work on Habeas Corpus, in 
section 444, under the heading, ‘‘How Far a Parent 
may by Agreement Surrender the Custody of His 
Child,’ after speaking of the statute law in several 
States, and the common-law doctrines, says: ‘‘ Yet 
the later decisions in this country are undoubtedly 
against the repudiation of an agreement by a parent to 
surrender to another the right to the custody of his in- 
fant children, and unless a clear breach of the agree- 
ment, or abuse of the child, is shown, the courts will 
not assist him to recover it on habeas corpus.” Upon 
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this point, in the case of Green v. Campbell, supra, 
this court having expressed so decided an opinion, it 
may be regarded as no longer an open question in this 
State. 

In the case under consideration, in direct opposition 
to the terms of his agreement, which had been acqui- 
esced in for more than six years, the relator asks the 
court to take this child from a home where peace, 
plenty and harmony prevail; where she never knew 
neglect, save from her father—and place it in the con- 
trol of a stepmother who states that she is in poor 
health, and who exacted a promise from the relator, 
before her marriage with bim, that he would not bring 
said infant child to his home to reside, and who, on one 
occasion at least, since her marriage, left her husband, 
and went bome to her father’s house, with the inten- 
tion of separating from him permanently, and making 
her future home with her father. By this petition the 
relator seeks to compel said infant, against her wishes, 
to make her home with him, when the evidence shows 
that he is improvident, ill-tempered and immoral, and 
where the future of the child would be any thing but 
pleasant. It is clear that the attachments of this child 
are with its grandparents, where it has been kindly 
nurtured and cared for, in sickness and in health, and 
its best interests would be promoted by allowing it to 
remain in their custody; and following the ruling of 
this court in the case of Green v. Campbell, supra, the 
judgment complained of must be reversed, the writ of 
habeas corpus dismissed and the child, Thursby Cun- 
ningham, restored to the custody of her grandparents, 
William Barnes and Ruhama Barnes, and the cause is 
remanded to the Circuit Court of Ritchie in order that 
the requirements of this order may be complied with, 
and the defendant in error must pay the costs of this 
writ. 

[See notes, 34 Am. Rep. 698; 40 id. 327; 483 id. 779.— 
Ep.] 
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NEGLIGENCE — CONTRIBUTORY — REMOTE 
AND PROXIMATE CAUSE. 


NEW JERSEY SUPREME COURT, MARCH 20, 1893. 


STATE v. LAUER.* 


The plaintiffs set up a surveyor’s instrument in the roadway 
of a public street, where it was liable to injury from 
passing vehicles, driven with the utmost care, and left 
the instrument without any one to look after its safety, 
or to warn persons of its presence. The defendant 
was driving slowly aiong the street, looking at some 
houses on the side of the street, for the roofing of 
which he had contracted, to see whether the slaters were 
getting them finished. The street was unobstructed, ex- 
cept by the plaintiffs’ instrument. The defendant did not 
see the instrument, and had no reason to expect to en- 
counter an obstacle of that or any other character. Held, 
(1) that the plaintiffs were guilty of such contributory neg- 
ligence as disentitled them to a recovery; and (2) that 
there was no evidence of negligence on the part of the de- 
fendant to go to the jury. 


. . 2 by the State at the prosecution of 
Leslie S. Menger and another, against Gustav 
Lauer, to review a judgment of nonsuit rendered by 
the Court of Common Pleas of Bergen county in an 
action by the prosecutors against defendant. 


Copeland & Luce, for plaintiffs. 
Addison Ely, for defendant. 


Depvue, J. This was an action to recover damages 
for an injury done to a surveyor’s instrument, known 
as a “‘transit,’’ consisting of a telescope, compass, Ver- 
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nier’s scales, etc., mounted on a tripod, and standing, 
when set up in position, about five feet high. The 
declaration alleges that the plaintiffs were using the 
instrument upon a highway, and that the defendant 
was driving along the said highway, and then and 
there did drive his horse and wagon so carelessly, neg- 
ligently and unskillfully that by his carelessness, neg- 
ligence and want of skill the said instrument was run 
into, and was thereby greatly damaged. At the trial the 
court nonsuited the plaintiffs on two grounds: (1) That 
there was no proof of negligence on the part of the de- 
fendant; and (2) that the plaintiffs were guilty of con- 
tributory negligence in exposing the instrument to 
danger by leaving it standing in the public highway. 

The place where the occurrence happeved was in 
Orient street, in the town of Rutherford. The street 
is one hundred feet wide, with a roadway for vehicles 
sixty feet wide, from curb to curb, with a strip of 
macadam fifteen feet wide in the middle of the road- 
way. The instrument was in charge of Worthington 
N. Jacobus, an employee of the plaintiffs, who, with 
two assistants, was engaged in surveying a plot of 
ground situated on the southerly side of the street. The 
instrument was set upin the middle of the street. One 
of the assistants was sent with a brush hook to clear 
away some bushes growing on the plot to be surveyed. 
Worthington and his other assistant were engaged at 
the side of the street, along the front of the plot, at. 
tending to the details of the work required to be done 
there. The instrument meanwhile was left standing 
in the middle of the road, without any one to look 
after it. The instrument had been left thus standing 
in the road about five minutes when the defendant 
came along in his wagon and ran into it. The shaft of 
the wagon, coming between the legs of the instrument, 
pusbed it over, and injured it. The defendant was 
driving slowly. He stopped his horse and turned 
around, immediately after the mishap, and said he did 
not notice the instrument. There was no contention 
on the part of the plaintiffs that the defendant’s act 
was willful, and the only proof of negligence was that 
at the time of the collision, as he was driving along, he 
was looking at some houses then being built on the 
side of the street, for the roofing of which he had con- 
tracted; that he was driving along at a slow pace, 
looking at the roofs to see whether the slaters were 
getting them finished. Worthington testified that 
while setting up the instrument he noticed the defend- 
ant down the road, but at that time he did not notice 
that the defendant was coming on, and that not hav- 
ing occasion afterward to look ut the street, the witness 
did not know that the defendant was coming up the 
street toward him; that when the witness saw the de- 
fendant he was about five hundred feet from the place 
where the instrument was set. 

The instrument, standing in the travelled way of a 
public street, was a nuisance. It was left standing in 
that place without auy one in charge to look after it, 
and warn persons lawfully using the public street of its 
presence there; and Jacobus knew that the defendant 
was in the street, with his horse and wagon, and might 
have occasion to pass that part of the street. It was 
an act of negligence in Jacobus to leave the instrument 
in the street, without any one to look after it and care 
for it. 

To sustain the plaintiffs’ right to recover damages 
notwithstanding the instrument was negligently ex- 
posed to liability to injury in the manner in which 
this injury was received, counsel rely upon the much- 
canvassed case of Davies v. Mann, 10 Mees. & W. 546, 
and Radley v. Railway Co., L. R., 1 App. Cas. 754. 
The earliest case in which the doctrine of contributory 
negligence as a bar to an action was clearly expressed 
is Butterfield v. Forrester, 11 East, 60 (decided 1n 1809). 
The suit was against the defendant, who had placed an 
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obstruction in the highway, by means of which the 
plaintiff, who was riding along the road, was thrown 
from his horse and injured. The plaintiff was riding 
violently and did not observe the obstruction. At the 
trial Bayley, J., directed the jury that if they were 
satisfied that the plaintiff was riding along the street 
extremely hard, and without ordinary care, they should 
find a verdict for the defendant, which they accord- 
ingly did. In denying a new trial, Lord Ellenborough, 
in the King’s Bench, tersely stated the principle in 
these words: “One person being in fault will not dis- 
pense with another’s using ordinary care for himself. 
Two things must concur to support this action. An 
obstruction in the road, and no want of ordinary care 
to avoid it on the part of the plaintiff.” The rule of 
law laid down in Butterfield v. Forrester was expressly 
approved in Bridge v. Railway Co., 3 Mees. & W. 244; 
and in Davies v. Mann, Baron Parke said: ‘‘ This sub- 
ject was fully considered by the court in Bridge v. 
Railway Co., where it appears to me the correct rule is 
laid down concerning negligence, namely, that the 
negligence which is to preclude a plaintiff from re- 
covery must be such as that he could, by ordinary 
care, have avoided the consequence of the defendant’s 
negligence.’’ The facts appearing in Davies v. Mann 
were these: The plaintiff, having tethered the forefeet 
of the donkey, turned it on the public highway. The 
roadway was eight yards wide. At the time the don- 
key was injured it was grazing on the side of the road, 
and the defendant’s team, coming down a slight de- 
scent at a smartish pace, ran against it and knocked it 
down. The driver of the wagon was then some little 
distance behind the horses. In commenting upon the 
charge of the trial judge Baron Parke said: ‘The 
judge simply told the jury that the mere fact of negli- 
gence in leaving the donkey on the public highway was 
no answer to the action, unless the donkey’s being 
there was the immediate cause of the injury, and that 
if they were of opinion that it was caused by the fault 
of the defendant’s servant, * * * the mere fact of 
putting the ass upon the road would not bar the plain- 
tiff of his action.” On this assumption the court held 
that as the defendant might, by proper care, have 
avoided injuring the animal, he was liable for the con- 
sequence of his negligence, though the animal may 
have been improperly there. Davies v. Mann was de- 
cided upon the distinction between a faulty act of the 
plaintiff, remotely connected with the injury, and his 
negligencs s a proximate cause; taking “ proximate”’ 
in its lega’ -ouse, as signifying closeness of casual con- 
nection. Kean v. Jewett, 32 N. J. Eq. 648. 

Cases in ihe line of decision with Davies v. Mann 
simply apply to the plaintiff's conduct, as well as to the 
defendant’s, the maxim, ‘‘ Causa proxima non remota 
spectatur.”’? In acollision case, where the tug injured 
tuok a course in the direction which gave occasion for 
acollision with the defendant’s steamer, Lord Chan- 
cellor Selborne, in the House of Lords, said: ** Great 
injustice might be done if, in applying the doctrine 
of contributory negligence, the maxim, *‘ Causa prox- 
ima non remota spectatur,” were lost sight of. When 
the direct and immediate cause of damage is nearly 
proved to be the fault of the defendant, contributory 
negligence by the plaintiff cannot be established merely 
by showing that if those in charge of the ship had, in 
some earlier state of navigation, taken a course or ex- 
ercised a control over the course taken by the tug, 
which they did not actually take or exercise, a differ- 
ent situation would have resulted, in which the same 
danger might not have occurred. Such an omission 
ought not to be regarded as contributory fiegligence, if 
it might, in the circumstances which actually hap- 
pened, have been unattended with danger, but for the 
defendant’s fault, and if it had no proper connection 
as a cause with the damage which followed as its ef- 





fect.’’ Spaight v. Tedcastle, L. R., 6 App. Cas. 217-219. 
Davies v. Mann was so understood by Lord Campbell 
in Dowell v. Navigation Co., 5 El. & BL. 195-206. In that 
case the action was by the owner of a collier against 
the owner of a colliding steamer to recover damages 
sustained by a collision. The collier was in fault, in 
that it did not continue to show a light for a reason- 
able time as it approached the steamer. Lord Camp- 
bell, in delivering judgment, said: ‘** The jury must be 
taken to have found that this fault led to the collis- 
ion. If it was a proximate cause of the collision, how- 
ever much the steamer might be in fault, this action 
cannot be maintained. * * * Ina court of common 
law the plaintiff has no remedy if his negligence, in any 
degree, contributed to the accident. In some cases 
there may have been negligence on the part of a 
plaintiff, remotely connected with the accident; and 
in these cases the question arises whether the defend- 
ant, by the exercise of ordinary care and skill, might 
have avoided the accident, notwithstanding the negli- 
gence of the plaintiff, as in the often-quoted ‘ Donkey 
Case’ (Davies v. Mann). There, although without the 
negligence of the plaintiff the accident could not have 
happened, the negligence is not supposed to have con- 
tributed to the accident, within the rule upon this 
subject; and if the accident might have been avoided 
by the exercise of ordinary care and skill on the part 
of the defendant, to his gross negligence it is entirely 
ascribed; he, and he only, proximately causing the 
loss.”’ In that case the rule laid down by the court was 
that “a plaintiff cannot recover at law for mischief 
done to his ship by its being struck by defendant's 
ship, in consequence of the latter being improperly 
managed, if it appears that such improper management 
directly contributed in any degree to the accident, 
however much the defendant may also be in fault, 
though if there be negligeuce on the part of the plain- 
tiff only remotely connected with the accident, the 
question is whether the defendant, by ordinary care 
and skill, might have avoided the accident.”’ 

Tuff v.§ Warman, reported in 2 C. B. (N. 8S.) 740, and 
in the Exchequer Chamber in 5 id. 573, is cited as estab- 
lishing the general proposition that the plaintiff will 
not be disentitled to recover if the defendant might, by 
the exercise of ordinary care on his part, have avoided 
the consequences of the plaintiff's carelessness. But it 
will be observed that the instruction of the trial judge, 
which was approved in both courts, was that ‘if both 
parties were equally to blame, and the accident was 
the result of their joint negligence, the plaintiff could 
not be entitled to recover; that if the negligence or de- 
fault of the plaintiff was in any degree the proximate 
enuse of the damage, he could not recover, however 
great may have been the negligence of the defendant; 
but that if negligence of the plaintiff was only re- 
motely connected with the accident, then the question 
was whether the defendant might not, by the exercise 
of ordinary care, have avoided it.”’ In the Common 
Pleas Lord Chief Justice Cockburn said: *‘I think the 
direction was right, and that the true question in these 
cases is whether, the damage having been occasioned 
by the negligence of the defendant, the negligence of 
the plaintiff directly contributed toit. * * * The way 
in which it was put on the part of the defendant was 
this: That by his own negligence, in omitting to keep 
any lookout, the plaintiff contributed to the accident. 
If that had been established to the satisfaction of the 
jury the plaintiff's negligence would have been di- 
rectly contributory, and the defendant would have 
been entitled to a verdict.”’ Cresswell, J., quoted 
with approbation the extract above quoted from Lord 
Campbell's opinion, in Dowell v. Navigation Co. Wil- 
liams, J., after citing the same case, said: *‘The law 
was there laid down, in conformity with several pre- 
vious decisions, that if the negligence or default of the 
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plaintiff was in any degree the proximate cause of the 
damage, he cannot recover, however great may have 
been the negligence of the defendant, but that if the 
negligence of the plaintiff was only remotely connected 
with the accident, then the question is whether the 
defendant might not, by the exercise of ordinary care, 
have avoided it. Sofar the doctrine of the cases is 
perfectly plain.”’” He added: ‘‘I dissent entirely from 
the proposition that the plaintiff is disentitled to re- 
cover if his negligence is either proximately or re- 
motely connected with the accident; but I feel great 
difficulty in dealing with the question whether the 
negligence was proximate or remote, and certainly feel 
great difficulty on getting rid of that question of law 
by leaving it to the jury.” In the Exchequer Cham- 
ber, as in the court below, the contention of the de- 
fendant’s counsel was that whether the plaintiff di- 
rectly or indirectly contributed to the injury was 
immaterial; if he contributed to it by his negligence 
at all he could not recover. In the judgment of a- 
firmance this contention was repudiated, and the in- 
struction of the trial judge was sustained. In the 
judgment of affirmance in the Exchequer Chamber, 
Wrightman, J., laid down the rule to be that ‘‘the 
proper question for the jury in this case, and indeed 
in all others of the like kind, is whether the damage 
was occasioned entirely by the negligence or improper 
conduct of the defendant, or whether the plaintiff 
himself so far contributed to the misfortune, by his 
own negligence or want of ordinary and common care 
and caution, that but for such negligence or want of 
ordinary care and caution on his part the misfortune 
would not have happened. In the first case the plain- 
tiff would be entitled to recover; in the latter not, as 
but for his own fault the misfortune would not have 
happened. Mere negligence or want of ordinary care 
or caution would not however disentitle him to re- 
cover, unless it were such that but for that negligence 
or want of ordinary care and caution, the misfortune 
could not have happened, nor if the defendant might, 
by the exercise of care on his part, have avoided the 
consequences of the neglect or carelessness of the 
plaintiff.’”. A reasonable construction of these para- 
graphs would apply the concluding member of the last 
sentence to the introductory words of the same sen- 
tence, and not extend it so that it should qualify all 
that is contained in the preceding sentences, especially 
in view of the prior decisions, and of the charge of the 
trial judge, which was approved. But in Radley v. 
Railway Co., 1 App. Cas. 754-759, Lord Penzance used 
the following language: “The first proposition is a 
general one, to this effect: That the plaintiff, in an ac- 
tion for negligence, cannot succeed if it is found by the 
jury that he has himself been guilty of any negligence 
or want of ordinary care which contributed to cause 
the accident. But there is another proposition equally 
well established, and it is a qualification upon the first, 
namely, that though the plaintiff may have been guilty 
of negligence, and although that negligence may in 
fact have contributed to the accident, yet if the de- 
fendant could, in the result, by the exercise of ordi- 
nary care and diligence, have avoided the mischief 
which happened, the plaintiff's negligence will not ex- 
cuse him.’’ The qualification expressed in the latter 
opinion, as [ have endeavored to show, cannot be con- 
sidered as supported by Davies v. Mann; for, as al- 
ready said, the court, in that case, in approving the 
charge of the trial judge, assumed that the mere fact 
that the donkey was on the roadside was not the im- 
mediate cause of the injury. And it is indisputable 
that if this qualification be accepted literally, as apply- 
ing in all cases in which the plaintiff's negligence ** con- 
tributed to cause the accident,” the qualification over- 
turns the general rule it purports to qualify, and lays 
upon the defendant liability for an injury which is the 





product of the co-operating negl igence of both parties. 
Indeed in such a case the person injured is the favored 
party; for he may recover his damages of the other 
party if the latter, by the exercise of ordinary care, 
could have avoided the consequences of the former's 
negligence. Take the case of a collision between two 
persons driving on the highway, occasioned by the 
want of ordinary care by both parties, in which A.’s 
wagon is broken and B.’s horse killed, and cross-suits 
for damages are brought. In each case the trial judge 
would be required to charge that the plaintiff's negli- 
gence, although it contributed to cause the accident, 
would not disentitle him to a verdict if the defendant, 
by exercising ordinary care, could have avoided the 
consequences of the plaintiff's negligence; and the re- 
sult would follow that B. would be compelled to pay 
the damages done to A.’s wagon, and would recover 
of A. the value of his horse. Giving to Radley y. 
Railway Co. the construction the language used in the 
opinion appears to justify, this case was with good rea- 
son sharply criticised by Mr. Thompson. 2 Thomp. 
Neg. 1155, $7. Mr. Pollock, after a review of Radley 
v. Railway Co., in connection with Tuff v. Warman, 
says: ‘**That the true ground of contributory negli- 
gence being a bar to recovery is that it is a proximate 
cause of the injury; and negligence on the plaintiff's 
part, which is only part of the inducing causes, or’’ (he 
adds in a note), “as Mr. Wharton puts it, is not a 
cause, but a condition, will not disable him.” Pol. 
Torts, 378, and note w. If this construction be admis- 
sible, the Jaw on this subject, in effect, and except in 
matter of mere verbiage, is brought to the legal rule 
adopted by the Queen’s Bench in Dowell v. Naviga- 
tion Co., and by the Common Pleas in Tuff v. War- 
man. 

In Railroad Co. v. Ball the suit was by a passenger to 
recover damages for injury received from a collision 
of another train with the train in which he was a pas- 
senger. The plaintiff at the time of the injury was 
riding in the baggage-car. This court held that if the 
plaintiff's injuries had been received from the fall of 
trunks negligently placed, or from being struck by 
trunks negligently thrown in loading or unloading, or 
from any other causes incident to the use of that com- 
partment as the place for the carriage of bagyage, his 
negligence in taking a place exposed to such risks 
would have deprived him of any right to enforce lia- 
bility on the company for its negligence producing in- 
jury from such causes, but that his conduct, even if it 
be considered as contributing to an injury received 
from extraneous causes, such as a collision, would not 
debar his recovery of damages for such an injary. 53 
N. J. Law, 283, 287, 290. This case is an illustration of 
the distinction between negligence on the part of the 
plaintiff so remote from the injury sustained as not to 
be a cause thereof, and negligence proximately con- 
tributing to the injury, and in that sense was approved 
and applied by the Court of Errors and Appeals in 
Watson v. Railroad Co. (November term, 1892), 26 Au. 
Rep. 136. 

In this State the established rule is that if the plain- 
tiff's negligence contributed to the injury, so that, if he 
had not been negligent, he would have received no in- 
jury from the defendant’s negligence—the plaintiff's 
negligence being proximately a cause of the injury—he 
is without redress, unless the defendant’s act was a will- 
ful trespass, or amounted to an intentional wrong, and 
in such acase the comparative degree of the negligence 
of the parties will not be considered. Express Co. v. 
Nichols, 33 N. J. Law, 435; Railroad Co. v. Righter, 42 
id. 180. Imthe trial of cases of this kind, where it ap- 
pears that both parties were in fault, the primary con- 
sideration is whether the faulty act of the plaintiff was 
so remote from the injury as not to be regarded, ina 
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injury was proximately due to the plaintiff's negli- 
gence, as well as to the negligence of the defendant. If 
the faulty act of the plaintiff simply presents the con- 
dition under which the injury was received, and was 
not, in a legal sense, a contributory cause thereof, then 
the sole question will be whether, under the circum- 
stances, and in the situation in which the injury was 
received, it was due to the defendant’s negligence. But 
if the plaintiff's negligence proximately—that is, di- 
rectly—contributed to the injury, it will disentitle him 
to a recovery, unless the defendant’s wrongful act 
was willful, or amounted to an intentional wrong. A 
court of law cannot undertake to apportion the dam- 
ages arising from an injury caused by the co-operating 
negligence of both parties, or to determine the com- 
parative degree of the negligence of each. 

In the case in hand the plaintiff's counsel put his case 
on Davies v. Mann, and especially on Radley v. Rail- 
way Co., and coutended that no matter if there was 
negligence on the part of the plaintiff, in leaving the 
instrument on the highway, he was entitled to recover, 
if the defendant might have avoided the consequences 
of that negligence by exercising ordinary care. This 
contention cannot be sustained. Set up in the road- 
way, the person in charge of the instrument knew that 
it was liable to injury from passing vehicles, driven 
with the utmost care. He left the instrument exposed 
to injury without any one to look after its safety, or to 
warn persons of its presence. His negligence was an 
immediate, concurring and co-operative cause of the 
injury, within the rule which debars a plaintiff from 
recovering damages for the injury sustained. Nor was 
there any evidence of negligence on the part of the de- 
fendant. In Davies v. Mann the defendant’s team 
was being drivea ‘‘at a smartish pace,’’ without the 
driver in immediate churge of the team. As con- 
strued by Mr. Justice Blackburn in Radley v. Railroad 
Co., L. R., 10 Exch. 107, the defendant’s negligence 
was ‘‘in driving furiously, and in a way which would 
have been negligent if there had been no donkey there, 
because he had every reason to expect that other people 
would have come there.’’ The only evidence tending 
to show carelessness by the defendant was that at the 
time of the collision he was looking at some houses on 
the side of the street, to see how the slaters in his em- 
ploy were getting on with the work. He was driving 
slowly. The street was unobstructed, except by the 
plaintiff's instrument. The defendant did not see the 
instrument, and he had no reason to expect to en- 
counter an obstacle of that or any other character. 
On both grounds the nonsuit was proper, and the 
judgment should be affirmed. 


——_>—__——— 


NEW YORK COURT OF APPEALS AB- 
STRACTS. 

CRIMINAL LAW—HOMICIDf£—INSANITY AS A DEFENSE 
—INDICTMENT — EVIDENCE.—‘1) On a trial for wife 
murder, where the defense is temporary insanity, or 
that defendant’s mind was so weak that he was incapa- 
ble of forming an intent to commit murder, defendant 
testified distinctly as to what occurred up to just be- 
fore the killing, but said that for several hours from 
that time, and at intervals, his mind wasa blank. It 
appeared that defendant knew that his wife was hav- 
ing improper relations with another, and with such 
knowledge failed for months to make even an attempt 
to punish them. Defendant’s relatives testified that 
he was somewhat nervous, irritable and excited over 
the behavior of his wife. Held, that the evidence was 
insufficient to support the defense of insanity. (2) 
Where the indictment was in the common-law form, 
and charged that defendant killed his wife ‘‘ willfully, 





feloniously and of his malice aforethought,” and did 
not charge that the killing had been done, in the statu- 
tory language, “from a deliberate and premeditated 
design to effect’ her death, it was proper to prove any 
fact which would show defendant guilty of murder, as 
defined in any portion of the statute. (3) It was proper 
for the district attorney to ask a physician: * Is there 
any known form of insanity, to the medical profes- 
sion, where the mind, at fits, comes, and then there is 
a blank, and it goes?’’ as it is called for a fact, and was 
not of a nature which made hypothesis necessary. (4) 
Evidence of acts of infidelity on the part of the wife 
were not admissible to show the state of defendant’s 
mind, where such acts were not known to him. Stokes 
v. People, 53 N. Y. 164, distinguished. (5) Evidence on 
cross-examination of defendant’s brother, as to whether 
he would regard defendant’s actions as irrational if he 
were nervous or irritable after divorce papers had been 
served on him, was proper, though unimportant. April 
11, 1893. People v. Osmond. Opinion by Peckham, J. 


KASEMENT—PLATTED STREETS—CHANGE OF GRADE 
BY PRIVATE PERSON—APPEAL.—(1) The original owner 
of a platted tract of land may not, after the convey- 
ance of a lot abutting on a street, cut down the 
graded and established roadway so as to render his 
grantee’s right of ingress and egress more difficult, 
where the change made is not for the benefit of the 
street at the point in question, but for the benefit of 
other localities; and it is immaterial that the grantee 
knew, when he purchased, that a plan for the general 
improvement of the lots and streets was contemplated. 
(2) The extent of relief to which the grantee is entitled 
is to enjoin the original owner from cutting down the 
grade of the street in front of his lot in such a way as 
to render access to and from his premises less conveni- 
ent in some material and substantial respect; and an 
injunction restraining the improvement of the street 
in other respects is too broad. (3) An objection that 
the facts stated in the complaint are not sufficient to 
confer jurisdiction on a court of equity to grant relief 
by injunction cannot be raised for the first time on ap- 
peal, but should be raised by answer, and presented at 
the trial. April 18, 1893. Cunningham v. Fitzgerald. 
Opinion by O’Brien, J. Earl, J., dissenting. 


INSURANCE—MARINE—CANCELLATION OF POLICY— 
MISTAKE OF FACT—LACHES.—(1) Where a policy of 
marine insurance is cancelled, by mutual consent, on 
the return of the unearned premium, and neither party 
at the time knew that the insured steamer had been 
lost, the cancellation is voidable, as made in ignorance 
of a material fact, and the insured is entitled to re- 
cover the amount of the policy less the returned pre- 
mium. Dambmann v. Schulting, 77 N. Y. 55, and 
Whittemore v. Farrington, 76 id. 457, distinguished. 
18 N. Y. Supp. 863, affirmed. (2) In an action to set 
aside such cancellation, where it appears that proofs of 
loss were made in April, 1889, and that the return pre- 
mium, paid to the insured, was not tendered to the 
company until May, 1890, the insurance company can- 
not raise the question for the first time on appeal that 
the assured, by retaining the money so long, was guilty 
of laches, and so ratified the cancellation. April 11, 
1893. Duncan v. New York Mut. Ins. Co. Opinion by 
Earl, J. 





MUTUAL BENEFIT — FORFEITURE — NOTICE 
OF ASSESSMENT. — (1) Where a life insurance com- 
pany mails to plaintiff, a policy-holder, a notice of the 
death of another member, which notice requires plain- 
tiff to pay an assessment therein stated within thirty 
days from the date of the notice, under penalty of for- 
feiture of his policy, and plaintiff, through no fault of 
his, did not receive such notice till after the expiration 
of the thirty days, it did not work a forfeiture of the 





THE ALBANY 


398 


LAW JOURNAL. 





policy. 18 N. Y. Supp. 305, affirmed. (2) Laws of 1877, 
chapter 321, provides that no life insurance company 
doing business in the State of New York shall declare 
any policy lapsed for non-payment of premiums or in- 
terest thereon without first mailing to the insured a 
written notice stating the amount of such premium or 
interest, and that if not paid in thirty days the policy 
will be avoided. Held, that mortality assessments 
which, by terms of the policy, are uncertain in amount 
and time of payment, and which are payable only on 
notice and demand, are not premiums or interest pay- 
ments, within the meaning of the act. April 11, 1893. 
Merriman v. Keystone Mut. Ben. Ass’n. Opinion by 
Earl, J. 


JUDGMENT—-FOREIGN—ACTION ON.— In an action on 
a judgment rendered by an English court having juris- 
diction of the parties and subject-matter, the propriety 
of an order made by that court, denying an applica- 
tion for a commission to take testimony in this country, 
will not be reviewed. It is the settled law of this State 
that a foreign judgment is conclusive upon the merits. 
It can be impeached only by proof that the court in 
which it was rendered had not jurisdiction of the sub- 
ject-matter of the action, or of the person of the de- 
fendant, or that it was procured by means of fraud. 
Lazier v. Westcott, 26 N. Y. 146. The judgments of the 
courts of a sister State are entitled to full faith and 
credit in the courts of the other States under the 
Constitution of the United States, but effect is given 
to the judgments of the courts of foreign countries by 
the comity of nations, which is part of our municipal 
law. The refusal of the foreign court to allow a com- 
mission to examine witnesses here does not affect the 
conclusive character of the judgment. Such applica- 
tions are generally within the discretion of the court 
to which they are addressed, and then a refusal to 
grant them does not constitute even a legal error sub- 
ject to review. But evenif it appeared in this case, 
as it does not, that some legal right of the de- 
fendant was denied in refusing the application, that 
would not affect the validity or conclusive nature of 
the judgment, so long as it stood unreversed, and oot 
set aside. Legal errors committed upon the trial or 
during the progress of the cause may be corrected by 
appeal or motion to the proper court, but they furnish 
no defense to an action upon the judgment itself. 
Where a party is sued in a foreign country upon a con- 
tract made there, he is subject to the procedure of the 
court in which the action is pending, and must resort 
to it for the purpose of his defense, if he has any, and 
any error committed must be reviewed or corrected in 
the usual way. So long as he has the benefit of such 
rules and regulations as have been adopted or are in 
use for the ordinary administration of justice among 
the citizens or subjects of the country, he cannot com- 
plain, and justice is not denied to him. The presump- 
tion is that the rights and liability of the defendant 
have been determined according to the law and pro- 
cedure of the country where the judgment was ren- 
dered, and there is nothing in the record to the con- 
trary. The questions of fact or law settled by this 
judgment could not be re-examined in our courts. 
The judgment was properly authenticated and estab- 
lished at the trial under the provisions of the Code. 
The order of our courts refusing the commission to ex- 
amine witnesses in England was, so far as appears, a 
matter of discretion. As the foreign judgment was 
conclusive, the facts stated in the answer were not ad- 
missible as proof upon the trial, and therefore it is 
clear that no legal right of the defendant was violated 
by the denial of his application. April 11, 1893. Dun- 
stan v. Higgins. Opinion by O’Brien, J. 17 N. Y. 
Supp. 887, affirmed. 


JURISDICTION—IN EQUITY—REMEDY AT LAW—RE- 
TAINING JURISDICTION.—(L) A complaint in an action 
for equitable relief only alleged that defendant D. con- 
veyed certain land, subject to several mortgages, to de- 
fendunt N., who gave back a purchase-money mortgage; 
that N. conveyed an undivided portion of the land to 
plaintiff's assignor, to secure a loan to D., pursuant to an 
agreement between him, D., and N., whereby D. agreed 
to protect plaintiff's assignor and his assigns; but that 
D. afterward instigated foreclosure proceedings, 
whereby title vested in defendant B.—and prayed that 
the agreement between plaintiff's assignor and D. be 
declared binding on B., and that plaintiff's interest in 
the land be declared superior to that of any of the de- 
fendants. Held, that plaintiff was not entitled to 
equitable relief. 18 N. Y. Supp. 123, affirmed. (2) In 
such action, where plaintiff did not demand legal re- 
lief, he cannot complain on appeal that the action was 
not retained so as to award legal relief for a breach 
of the agreement. Ostrander v. Weber, 114 N. Y. 95, 
distinguished. March 21, 1893. Hawes v. Dobbs. Opin- 
ion by Earl, J. 


MORTGAGES—PRIORITY—FUTURE ADVANCES. — The 
contract, collateral to a mortgage given to secure the 
payment for materials to be furnished for buildings to 
be erected on the mortgaged premises, provided that 
in case any lien or incumbrance should be placed on 
the premises during the performance of the contract, 
the mortgagee might cease to deliver materials there- 
under, and thereupon the mortgage should become due 
to the extent of the materials then delivered. Held, 
that the mortgage was not to secure future optional 
advances, within the rule that the lien of such mort- 
gage will be postponed, as to advances made after 
knowledge of a subsequent mortgage, in favor of the 
subsequent mortgagee, since at the inception of the 
contract, and on its face, both parties thereto were 
bound to perform it, at the peril of being subjected to 
damages, and if it was completed after a subsequent 
mortgage was put on the premises the subsequent 
mortgagee had no right to question the priority of the 
contractor's mortgage. The doctrine applicable to 
mortgages given to secure voluntary future advances, 
as affected by subsequent liens, has been much dis- 
cussed in England, and seems to have been settled 
there in accordance with the contention of the appel- 
lant, though not without controversy and strong dis- 
sent. Gordon v. Graham, 2 Eq. Cas. Abr. 598; Hop- 
kinson v. Rolt, 9 H. L. Cas. 514; Banking Co. v. 
Ratcliffe, L. R.,6 App. Cas. 722; Banking Co. v. Briggs, 
L. R., 12 id. 29. These cases hold that the lien of a 
mortgage to secure voluntary future advances will be 
postponed, as to such advances as are made after 
knowledge of the existence of a subsequent mortgage, 
in favor of the holder of the latter. Substantially this 
rule seems to have been followed in several of our sister 
States. Montgomery Co.’s Appeal, 36 Penn. 8t. 170; 
Spader v. Lawler, 17 Ohio, 371; Ladue v. Railroad Co., 
13 Mich. 390; Collins v. Carlile, 13 Ill. 254; Boswell v. 
Goodwin, 31 Conn. 74. The general doctrine, as an- 
nounced in Hopkinson v. Rolt, supra, which is the 
leading case in England, has been somewhat consid- 
ered by this court with approval, though it seems to 
me that the precise question was not decided. Acker- 
man v. Hunsicker, 85 N. Y. 43; Truscott v. King, 6 id. 
147. Without attempting to discuss the equity of the 
rule, and to point out its precise limits and applica- 
tion, it is quite clear that it can operate only against a 
security for future advances, purely and plainly op- 
tional, the holder of which has actual notice of a sub- 
sequent mortgage for an existing debt or liability. 
April 11, 1893. Hyman v. Hauff. Opinion by O’Brien, 





J. 21 N. Y. Supp. 984, affirmed. 
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CORRESPONDENCE. 


A QUEER DECREE. 
Editor of the Albany Law Journal: 

I take the liberty of transmitting a faithful transla- 
tion of a decree of an appellate court in the Island of 
Cuba, and I will be greatly obliged if you will kindly 
“sense it’’ for me, and inform me whether it is a final 
or an interlocutory decree. 

The litigation grows out of an alleged trespass on a 
neighbor’s premises on adjoining lands, which have 
never been surveyed, and to which there are no marked 
boundary lines. The trespass consisted in the cutting 
of ninety logs, said to be of the value of $3.a log. The 
suit has been pending for three years, and has already 
cost the defendant some thousands of dollars. As the 
defendant was an American citizen, it appears that he 
has no remedy of a practical character; or any that 
Cuban authorities are bound to respect, treaty stipula- 
tions to the contrary notwithstanding. 

ALEX. PORTER MORSE. 

WASHINGTON, D. C., April 29, 1893. 

Translation: 
“ SANTIAGO DE CUBA, 27th January, 1893. 

“Tt appears that the examining magistrate of the 
northern district of this city on the 17th December, 
1890, made a decree in this case declaring the inquiry 
(sumario) terminated and the hearing was given to the 
government attorney and tothe prosecutor. The for- 
mer requested the confirmation, and the latter the 
revocation of this decree, in order that further inquiry 
might be made into matters which he indicated. The 
request of the prosecutor was granted by a decree of 
the 27th April, 1891, and the papers were returned to 
the judge from whom the case originated. This judge 
again declared the inquiry terminated by a decree of 
the 22d January, 1892. 

“Tt appears that the case has again been sent to the 
government attorney who requests that the decree 
declaring the inquiry concluded be without effect; that 
the case be sent back tothe court where it originated 
for the purpose of suspending the indictment, and that 
the accuser be informed that he must begin a prelimi- 
nary action within the space of one month, and that if 
he does not take this preliminary step, he shall be re- 
garded as having waived his rights. On the other 
hand, the private attorney of the prosecutor, to whom 
a hearing has also been given, requests that the said 
decree concluding the inquiry be confirmed; that the 
request of the government attorney be rejected, and 
that the proceedings be allowed to follow the regular 
course fixed by law. 

“Tt appears that the subject-matter of the inquiry 
under consideration is limited to a number of logs of 
different woods which the accused Don Eduardo S. 
Bull was to take from the estate Los Judios according 
to contract which he had made with the owner of the 
same, Don Celestino Numero, on the payment of the 
sum stipulated for each log which he should take ac- 
cording to its class. But it is alleged by the prosecutor 
that this timber ora part of it was cut down and car- 
ried away from the estate entitled Hato del Medio, the 
property of the Duany heirs. 

“ Considering that the different allegations made by 
the accused and the plaintiff in respect of the bound- 
aries of the said estates are not facts necessary to de- 
termine the guilt or innocence of the accused, a pre- 
liminary action is not necessary. There are sufficient 
facts to decide the case. The inquiry is therefore de- 
clared terminated in accordance with the provisions of 
articles 628 and 630 of the Law of Criminal Prosecution. 

“Tn view of the articles cited and of section 4 of 
said law, the request of the government attorney is 
rejected, the decree terminating the inquiry is af- 
firmed, and the government attorney and the attour- 





ney of the prosecutor are summoned to bring the case 

to the hearing which will take place at eight in the 

moruingof the 5th of April. Agreed. Franco de P. 

Alan, Enrique Soavedra, Autero Garcia De Soto, Au- 

reliano Martin Alonso, Ramon Martinez Morales.”’ 
CorrecTION IN Re Lizzte BorDEN. 

Editor of the Albany Law Journal: 

In the notice in the last issue of the Law JouURNAL 
concerning Lizzie Borden’s case there was an inadver- 
tentmistake. The preliminary hearing to determine 
“probable cause’’ in the Borden case was held before 
the judge, and was a veritable trial. The judge decided 
that there was probable cause, and held her for the 
grand jury. I don’t know of any such performances 
under our practice, except at the outset, preliminary 
hearing. But in the Borden case this was months 
after she had been arrested. 

It was in the T'refethen trial where one of the jury- 
men, as he afterward admitted, first voted to acquit, 
and then, in order to reach a verdict, deliberately 
voted for conviction, thus condemning the prisoner to 
the gallows, and showing that the juryman had no se- 
rious conception of the awful responsibilities of his 
office. 

Here are the facts: About December, 1891, Deltena 
Davis, a girl of good reputation, disappeared from her 
home in Everett, asuburb, one night. She was found 
the next dayin the river. James A. Trefethen, of the 
same place, and of good reputation, was intimate with 
her—in fact it was claimed that she was in the family 
way—and was out with his team the evening in ques- 
tion during the hours when the girl disappeared. He 
failed to account very satisfactorily for his time while 
out that night; and it was claimed that he sent the 
girl’s mother a letter, purporting to be from the girl— 
which the mother promptly pronounced a forgery, and 
acted suspiciously. So he was arrested, and held for 
trial. ‘Theevidence was entirely circumstantial. No 
witness saw the girl with him or in the carriage the 
night in question, or saw the girl at the scene of the 
drowning. The State said he had a motive for getting 
rid of the girl on account of her condition. The fact 
is, the State could not show how death was caused; so 
some one had to bear the burden, innocent or guilty. 
This is a point in favor of the abolition of the death 
penalty. Defendant offered to prove that before the 
girl died, a girl answering to her appearance consulted 
a clairvoyant inthe city, and being unable to obtain 
any relief, declared she was about to commit suicide. 
This was excluded by the trial court, and the defend- 
ant was convicted in the first degree. But the Su- 
preme Court held that the evidence of the clairvoyant 
wus naterial as showing the condition of the girl’s 
mind, and granted the defendant a new trial, which 
he will in all probability get when the attorney-gene- 
ral becomes strong enough, and gets a vast amount of 
work off of bis hands. But this may be next winter. The 
new trial was granted last fall. I think the attorney- 
general sent acommunication to the Legislature lately, 
complaining that he was overworked, and unable to 
attend to his onerous duties and attend all the capital 
trials. 

Yours very truly, 
Boston, MaAss., May 9, 1893. Geo. A. BENHAM. 


——$_$— 


NEW BOOKS AND NEW EDITIONS. 


BEACH ON PUBLIC CORPORATIONS. 

Company Law.- Commentaries on the Law of Public Corpo- 
rations, including Municipal Corporations and Political 
or Governmental Corporations of every class. By Charles 
Fisk beach, Jr. Indianapolis: Bowen-Merrill Co., 1893. 

Mr. Beach fairly puts a reviewer out of breath by 
the frequency and the dimensions of his publications. 
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He is what may be called—to adopt the phrase of ‘‘ the 
fancy "—a “slugger’’ rather than ‘‘ scientific.’’ Here 
we have—we dare not say his closing contribution to 
legal literature—two huge volumes on a topic that has 
been recently and exhaustively treated by others, ex- 
tending to sixteen hundred pages of text, prefaced by 
a table of cases cited covering two hundred and sixty 
pages, and concluded by an index of one hundred 
pages. And yet the work bas the merit, which all Mr. 
Beach’s works have, of practicality. It is a valuable 
museum of authorities, which are generally well ar- 
ranged and readily traceable. 

It is a failing that leans to virtue’sside that an au- 
thorgives too much rather than too little. There is 
apparent here however an occasional lack of discrimi- 
nation in determining what to omit—a tendency to 
bolt and switch off. For example, here is achapter of 
above one hundred pages on highways, a good deal of 
which is devoted to the consideration of the traveller's 
negligence. ‘This seems to be a point of negligence law 
rather than of corporation law. The book is full of in- 
stances of this kind, more or less extended. 

In this characteristic we imagine can be seen the ef- 
fect of the author’s dependence, confessed in his pref- 
ace, on ‘‘several young men in his office,” without 
whose assistance it would have been impossible for 
him, “in view of his other engagements, to prepare the 
work in its present shape.’’ Possibly it would have 
been as well to prepare the work in a different 
“shape,’’ dispensing with the help of the said young 
men. We are old-fashioned enough to believe that the 
best commentaries are written by a single hand, with- 
out much dependence on the researches of young men 
in the office. It must always be with a struggle that 
the author consents to omitany large part of what his 
assistants have so laboriously and expensively heaped 
up. 
Another criticism to which this treatise seems evi- 
dently open is that the text does not always stick 
closely enough to the trunk and stem, but runs off into 
twigs and tendrils which should be represented, if at 
all, by the notes. For example: Sections 1311 to 1822, 
inclusive, treat exclusively of the procedure of police 
boards against policemen. Section 1318 is devoted ex- 
clusively to “‘ evidence of intoxication,” and half of it 
to the details of the case of the unfortunate Officer 
French, who was dismissed for his first drink, which 
the text says he “‘had drank’’ for malaria. Now if 
Brother Beach thought it advisable to go so much into 
these trivial details, why did not he put them into a 
note, and add the poetical version of the same case, 
“His First Offense,’ from the March Green Bag? 
This is only one instance of many of a failure to dis- 
criminate between the proper dignity of text and the 
gossip of notes. In another case, where the officer's 
“ breath smelt,” he puts him down in a note. After 
all, it seems to us that this particularity in a text-book 
is a good deal like *‘ pleading the evidence” in a com- 
plaint. 

In these remarks we give Mr. Beach the bene- 
fit of his assumption that such boards are “‘ public cor- 
porations.”” The criticism probably goes to what the 
American Law Review would call the “ technique’”’ of 
the work rather than its intrinsic merits. 

Now after this indulgence of our critical tendency, 
we wish to be distinctly understood that Mr. Beach 
has produced a work of very considerable value, and 
that the purchaser will get a great deal of law for his 
money. It is just the sort of book to sell well (which 
the acute author probably had an eye to), and we do 
not say it ought not to sell well. On the contrary, it 
is a book to be recommended, and we can con- 
scientiously say that the practitioner will find it a 
good investment. The volumes are handsomely 
printed. 








NOTES. 


\ E quoted last week from the excellent address of 

Mr. John F. Dillon to the New York Bar Asso- 
ciation. More than once we have stated what noble 
sentiments and what lofty themes fill these American 
expositions—a striking contrast to the miserable bar- 
renuess of English lawyers. Would that we could take 
a lesson.—London Law Times. 


Mr. Justice Brown, of the Supreme Court of the 
United States, delivered an address before the Ohio 
Bar Association at its last annual meeting, in July, 
1892, at Put-in Bay. Speaking of the usefulness of bar 
associations, he said: ‘I, for one, share the general 
apathy with regard to them; and Iam ashamed to say, 
while I have been in the habit of attending sessions of 
the American Bar Association, this is the first State 
Bar Association at which I have ever been present. I 
think the public is beginning to recognize in them a 
great factor, not only in the promotion of good fellow- 
ship among the members of the bar, but in their possi- 
ble influence upon legislation, and upon the selection 
of competent men for judicial offices. I can bardly im- 
agine the Legislature of Ohio refusing to act upon the 
unanimous recommendation of this association, or 
passing a law which it shall adjudge to be ill-timed and 
unnecessary. ‘The time has been, and 1 think still is, 
when the members of the bar are the leading members 
of the State Legislatures, and 1 think that an official 
representation of the nembers of the bar, such as this 
association is, ought to have a very great influence 
upon legislation. In fact I believe that the demand of 
this age is for manly and fearless men, who have the 
interest of the profession and of the public at heart— 
who have the moral courage to call a spade a spade.” 
How long shall we cry aloud before we can impress 
these truths upon theEnglish bar.—London Law Times. 


The case of Green v. Green and Sedgwick, decided by 
Mr. Justice Barnes on January 31, raises a very re- 
markable point of private international law. See also 
Brown v. Brown and Taylor, April 20. A woman who 
is an American citizen marries an Englishman in Lon- 
don in 1890, and leaves him three months after mar- 
riage to visit her sick mother in Pennsylvnia. Under 
the provisions of astatute of Pennsylvania of June, 
1891, she obtains a divorce against him. This statute 
confers jurisdiction in divorce in cases where a former 
citizen of a State, having married a citizen of an- 
other State, American or foreign, is compelled 
by cruelty or other misbehavior of her husband to 
leave him. Mr. Justice Barnes held that the Ameri- 
can court unjustly held the charge of cruelty estab- 
lished, and (whether as a consequence, or independ- 
ently, does not appear) had no jurisdiction. The judge 
further held that the wife’s remarriage in America, 
although valid there, is invalid here, and granted the 
husband a decree nisi on account of the ‘* bigamy”’ 
and ‘“‘adultery ”’ of his wife. It is difficult to follow 
the reasoning of the learned judge on the point of ju- 
risdiction. As he states, no previous English case is 
exactly in point, Shaw v. Attorney-General, 2 P. & D. 
156, being the nearest. But the absence of precedent 
furnishes the occasion to recur to general principles. 
Jurisdiction as regards a foreign decree means jurisdic- 
tion under international law—not municipal statute. 
Even if an English court is entitled to review a decis- 
ion of fact in a foreign judgment on status, and even if 
the non-existence of the fact alleged would be fatal to 
the jurisdiction under the act of Pennsylvania, it is 
clear that the international jurisdiction of the Ameri- 
can court cannot beimpeached. Every State is enti- 
tled to legislate on the status of its citizens, and to 
confer jurisdiction therein on its tribunals.—London 
Law Journal. 
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ALBANY, Ma y 27, 1898, 


CURRENT TOPICS. 





T is only a fortnight since a reviving blast of law 
reform blew on us from Maine, and now on one 
red-letter day three potent utterances of a similar 
character reach us from Vermont, Illinois and 
Michigan. It is seldom that the editor gets so 
much good news in one mail — not news of perfected 
reform, but of influential suggestion showing that 
the wind blows and the tide sets in that direction. 
Let us consider these proposals, and make a kind 
of Columbus number of this journal in imitation of 
the Chicago hustlers. First, there is the annual ad- 
dress before the Vermont Bar Association, by the 
president, Hon. Joel C. Barker, of Rutland. After 
paying his disrespect to the lying common-law 
theory of pleading in trover and assumpsit and its 
absurd fictions in real actions, the president attacks 
the dual system of courts as follows: 

“The verbose forms and fictions that have grown 
up, and through which courts of law have toadminister 
justice, are not the only defects in the system of legal 
remedies that embarrass the work of our courts and 
render justice tardy and expensive. We inherited 
from the mother country our system of legal practice, 
and there came with the doctrines of the common law 
and the procedure of the common-law courts, the extra- 
ordinary jurisdiction of Chancery. * * * We have 
lived and been contented and happy among the green 
hills of Vermont, under the old and antiquated bar- 
barism of common-law prceoedure in our courts, because 
of the control which the Court of Chancery has had 
over the administration of justice, and its ability and 
jurisdiction to so temper the halting, antiquated pro- 
cedure and harsh denials of justice under the common 
law, ‘by the application to the affairs of life and busi- 
ness, of the enlightened precepts of equity and good 
conscience. The necessity for a Court of Chancery 
has however always been a reproach to the law and its 
administration. If we had not been familiar with our 
own system, it would have shocked our sense of right 
and decency to be told that it was necessary that a 
judge of the Supreme Court of this State should bea 
chancellor in order that he might by injunction re- 
strain a suitor in his court,from compelling him as 
judge to commit manifest injustice and wrong. There 
should never be any question in any court, that its 
judgments would be consonant with right, justice and 
equity, and when a final judgment is to be pronounced 
it should be the same in all courts. A given state of 
facts, when applied to the affairs of men, leads the 
judicial mind naturally and necessarily to the same 
conclusion, and when the law says a certain judgment 
must be rendered in a given case, it is a disgrace to the 
law that a Court of Chancery must say that that judg- 
ment would be so unjust, so improper, so wicked, that 
the party entitled to it in the court of law must not 
take it. In Vermont, where the same man presides 
over the County Court and Court of Chancery in the 
same county, we often have the judge saying from his 
high seat of honor and of justice toa suitor: ‘The law 
compels me to decide this case in your favor, and to 
award you a sum in damages, but such a judgment 
would be an insult to God’s justice, you have taken a 
wicked and mean advantage of your opponent, and 
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your recovery is a wrong and asin, but your adversary 
has no legal defense to your iniquitous persecution of 
him, therefore, as chancellor, I hereby restrain and en- 
join you from proceeding further in your action, and 
forcing me to do such manifest wrong to your victim.’ 
How does this phase of legal practice strike the mind 
of ajust man, who has not been educated in legal 
schools where the injustice of the law is made to hide 
under the sheltering wing of the Court of Chancery, 
and the jurisdiction of equity is held up as the counter- 
part and corrector of the deficiencies of the common 
law? Such a man would be thankful that there was a 
court of equity, but he would be shocked that there 
were courts that were so antagonistic to the adminis- 
tration of justice, that the supervision of an equity 
tribunal should ever be necessary to protect men from 
injustice in court. We should be grateful for our 
courts of equity, but we have no need of any other. 
There are cases where courts of law can do full justice, 
and there ought to be no cases where they cannot. 
One of the reasons given for the necessity of a Court 
of Chancery is that the procedure at law is too rigid to 
admit of the special remedies that equity requires; a 
reason that would never be uttered were it not that 
man’s ingenuity hand been taxed to assign a reason 
where none existed in the logic of the subject. If the 
forms of law are an impediment to justice in the first 
and second stages of development as arranged by Sir 
Henry Maine, these forms should be so changed and 
improved that they become suitable and proper in- 
strumentalities through which courts can do what is 
right in all cases. Instead of requiring a special tri- 
bunal to correct the deficiencies of a judicial system, 
the system itself might be reformed. 

‘*For many years the people of our State, in common 
with those of other States and nations that follow the 
course of the common law, have been complaining of 
the expense and vexatious delays incident to proceed- 
ings in the courts, and those complaints are not with- 
out cause. There arises from this same dual system 
of law and equity one of the most fruitful and un- 
necessary subjects of reproach that can be found inthe 
whole field of jurisprudence. [tis a controlling maxim 
of the courts of equity that chaucery bas no jurisdic- 
tion where there is an adequate remedy at law, and 
upon the other hand, that the law cannot give relief 
where the subject is a proper matter for equity cogni- 
zance. The suitor brings his bill to the Court of Chan- 
cery, gets his trial and bears the expense of it, and at 
last is told on appeal, that he has a remedy at law, and 
his suit is dismissed with costs. Upon the other hand, 
he brings his action at law, days and weeks are spent 
in a trial, he prevails before the jury, his right to relief 
is undoubted, but the Supreme Court holds that his 
remedy is in equity, and judgmeut is rendered against 
him for costs. It appears of record that at one time 
in aw adjoining State, having the same system that we 
enjoy, the owner of a lot of land brought a bill for in- 
junction against some damage threatened and con- 
summated in part. The chancellor dismissed the bill 
upon the ground that the remedy was at law, the de- 
cree was affirmed upon appeal; thereupon the orator 
commenced his action at law, and went through a pro- 
tracted and expensive jury trial, and in the end the 
court of last resort rendered a judgment against him 
because he must go into equity to get the relief which 
his case warranted. Such cases, of course, are not 
common, but one such ought to be sufficient to over- 
throw the possibility of such a travesty of justice.” 

‘These expensive and vexatious conflicts and inter- 
dependence of jurisdiction, with their uncertain re- 
sults—every suit being more or less a voyage of dis- 
covery, where adverse storms drive the mariner from 
his point of destina$ion back to the starting point to 
begin over again, because the name of his vessel is 
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Law instead of Equity, or vice versa—demand some 
relief.”’ 

“The remedy for these evils which I suggest is no 
new experiment. Old England, the mother of the 
common law, adopted it in 1873. New York, the 
pioneer in the field, has used it exclusively since 1848, 
and to-day, more than one-half the States in this 
Union have raised themselves out of the mire and are 
prospering in the business of their courts, and the busi- 
ness of commerce, because the law gives simple and 
adequate remedies, without the friction and clogs to 
which I have referred.’”’ 

“It would seem in the reason of things that his 
honor, the chief justice, or either of his learned as- 
sociates, ought to be able to administer justice with 
the same ability, impartiality and fairness upon a given 
state of facts when sitting asa judge of the County 
Court, as when occupying the seat of a chancellor, but 
such is not the case.”’ 

“It is only in jurisprudence and its application to 
the active business of life that we forget the age in 
which we live, and look back to the musty sages of the 
English law of special pleading for guidance in our 
struggles to divorce the practice of law from the prac- 
tice in equity, and make the temple of justice dark, 
uncertain and unwholesome, keeping guards along its 
halls and in its chambers, armed and paid to throw 
out the pleading suitor who has entered by the wrong 
door, or who has neglected to state his claim in lan- 
guage that is formal but untrue. It cannot tend to 
any advantage to make falsehood and uncertainty an 
absolute requisite in a pleading, or keep people tremb- 
ling lest they have come to the court-house along the 
wrong path. Vermont isa good place in which to live, 
but verily its law and practice ought to be reformed.” 

We commend this caustic arraignment of Ver- 
mont’s Janus-faced judiciary to that eminent son of 


Vermont, Mr. Phelps. 


The next voice comes from Illinois, in the form 
of an article in the Northwestern Law Review for 
April, by Mr. John Barton Payne, entitled ‘‘ Shall 
the form of Procedure in Illinois be changed?” He 
sings the same tune as Mr. Baker. He says, among 
other things: 

“Why not make it possible to come at once to the 
point of difference between suitors without unneces- 
sary legal verbiage, and require a simple statement of 
the facts which constitute the cause of action or de- 
fense, aud spend the valuable time now wasted upon 
the form of the pleadings in the determination of the 
substantial rights of the suitors?”’ 

“It is proposed to abolish all distinctions between 
forms of actions at law and suits in chancery; to de- 
clare by competent enactment that only one form of 
action shall be required; that the plaintiff shall state 
the facts upon which he relies in a plain, straight-for- 
ward manner, and the defendant in like manner shall 
state his defense; and that a general form shall be pre- 
scribed by statute for the complaint and the reply ap- 
plicable to all actions.” 

“Many members of our profession favor what is 
called common-law pleading because they do not un- 
derstand it. How many members of the Chicago bar 
are really good special pleaders? Scarcely twenty. 
Others like it, because they know less of other systems, 
and because, when they meet a lawyer froma so-called 
‘code State,’ they find he does not understand our 
system, and they conclude that therefore our system 
must be better than his or he would understand it; on 
the principle no doubt that mystery is wisdom. 

“Others object to a change because they knowa 
little of our system, and nothing of any other; and, 





having been told that under the code any man can 
practice law, they conclude that the common law sys- 
tem of pleading is the one thing required to make good 
lawyers. 

“They forget that the so-called common law plead- 
ing, as understood by Chitty and the old common law 
lawyers, now exists nowhere on earth. They forget 
that the so-called system now in force in Illinois is 
chiefly conspicuous in that itis no system; that the 
numerous changes in the law of procedure made by 
statute, and the right to amend allowed by our statute 
of amendments, have deprived the system of both its 
substance, and its logic; and now we have common 
law pleading in the form, but such changes have been 
made in it, that its best friend of the time of William 
IV would not recognize it. * * * A lawyer may 
file a sheet of blank paper and indorse upon it the 
number and style of the case, and the word ‘declara- 
tion;’ afterward, by a system of amendments, he 
may by degrees develop a declaration in any form of 
action known to law. And no matter what he seeks 
on the law side of the court, he may file any paper 
which he may be pleased to term a declaration, and 
wait until by asuitable number of demurrers and argu- 
ments, the lawyer for the defendant, aided by the 
court, shall at great labor and expense educate him to 
a knowledge of what his case requires. 

“Ifthelawyer or the defense does not know whether 
to confess and avoid, to plead the general issue or to 
plead specially, to conclude with a verification or to the 
country, his client may be denied the right of making 
a defense, or the lawyer may, as sometimes happens, 
be educated by his opponent. 

‘*But what is the use of all this? What good does it 
subserve ? 

“Tf the suitor has acase and the facts are plainly 
stated to the court, or if the defendant has a defense 
either upon the merits or otherwise, why may he not 
state plainly the facts constituting the same? The 
form is not material. The question is, do the facts set 
out make such a case as to entitle him to relief? If so, 
the relief should be granted. 

“Tt will doubtless be said, What need of change when 
the statute of amendments allows any change to be 
made in furtherance of justice? 

“The answer is: why consume the time of the courts 
in making amendments, when, by a simple statement 
of the facts of the case, the court can at once get at the 
issue? Why pretend to be following a system of plead- 
ing, when we have long outgrown the substance of the 
system?”’ 

‘It seems strange that in [llinois we refuse to accept 
a system which is now in successful operation in many 
States and countries; that we adhere to asystem which 
few defend, and which is nearly everywhere else re- 
jected; that many deem the simple direct method 
without merit, when no State or country, having once 
accepted it, could by possibility be induced to return 
to the so-called system to which we yet cling. 

“Tt is objected however that if achange shall be 
made, the courts will be required to occupy much time 
in construing the new method. ‘This cannot be true. 
Formerly there was a refined distinction between the 
actions of trespass, and the action of case. The Legis- 
lature, by this simple statement, abolished the distinc- 
tion: ‘The distinctions between the actions of trespass 
and trespass on the case are hereby abolished, and in 
all cases where trespass or trespass on the case has 
been the proper form of action, either may be used.’ 
The courts have had no difficulty with this breaking 
down of barriers. Nor has any difficulty or confusion 
resulted therefrom. 

‘““Why may not the Legislature abolish all distine- 
tions between actions, and allow the parties respect- 
ively to state their cause of action and defense in the 
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form of a petition and reply, setting out clearly and 
succinctly the facts on which they rely ? 

“The common law lawyer assumes the same air of 
superiority over the so-called ‘code lawyer,’ that Lord 
Coke, and the common law lawyers of his day as- 
sumed over the equity lawyer, and with no better 
reason. 

“The bar of Illinois, while possessing many great 
lawyers, can scarcely claim superiority to the bar of 
Ohio or the bar of New York.” 


These are strong, plain, sensjble words, and they 
cannot be refuted. Nothing but the laziness of 
lawyers at present stands in the way of adopting 
the inevitable reform. One way to further it would 
be to advocate it in our law schools, so that the 
coming lawyers should have better information and 
broader education on the subject. Judge Harris, 
in our State, a generation ago, did a great work for 
practice-reform by his practice-lectures at the Al- 
bany Law School, and the present writer, one of his 
admiring pupils, is following in his path —non 
passibus aquis —at the Buffalo Law School. 


The spirit of codification is alert in Michigan also, 
and does not propose to be laid by the frowns of 
the lazy old lawyers. The Michigan Law Journal 
says very acutely and very correctly on this subject: 

“Stated in plain Anglo-Saxon, the adoption of a 
code of civil procedure will be fought only by lawyers 
who are advanced in years, who have spent the best 
years of their professional careers practicing under the 
common law and who are familiar witb its every pe- 
culiarity, absurdity, and technicality. The adoption 
of a code means that they will be placed on a footing, 
in many respects, with the younger members of the 
bar. Their years will then afford them no handicap 
over youth. Say what you may, this will be the un- 
derlying cause of the opposition to the code, and it can 
possibly do no harm to say sofrankly. To be sure the 
opponents of codification will ostensibly base their 
antagonism to achange upon other grounds, such as 
their ingenuity can trump up for the occasion, but the 
rigid fact remains that their oppositiou will really arise 
from an aversion to learning an entirely new system 
of procedure.”’ 


And Mr. David Dudley Field, in a letter to the 
editor of that journal, says: 


“You mention Mr. Alfred Russell as the head of 
your bar, and as opposed toacode of procedure. I 
am used to arguments pronounced ex cathedra. They 
go but little way with me. I remember that Mr. Cave 
Johnson in congress moved an amendment to the grant 
in aid of Morse’s telegraph, providing for an investiga- 
tion of animal magnetism. I remember that a learned 
English professor proved in the Edinburgh Review, 
scarce a month before a steamer crossed the Atlantic, 
that such a feat was an impossibility. I remember 
that a West-Point professor, within a week or two of 
a telegraph acruss the Atlantic, showed conclusively 
to an admiring audience, that the telegraph was a 
myth, and the promoters of it under an insane delu- 
sion. I remember that when the New York code of 
civil procedure was first published, that really great 
novelist, Mr. Fenimore Cooper, made it the butt of one 
of his romances, the ‘ Ways of the Hour.’ I remem- 
ber, that another great New Yorker, a judge of our 
Supreme Court, waived argument away, by saying that 
the code would be all gone within twenty years. I re- 
member, that when this code first appeared, a brilliant 
banquet of the New York City Bar resounded with the 





toast, ‘Jack Cade and Jack Code,’ as fit companion 
pieces in the gallery of things to be shunned and 
scorned.” 

That toast was given by Mr. Evarts, who like Mr. 
Russell, was afraid that Jack Code would carry out 
Jack Cade’s threat to ‘‘ Kill all the lawyers.” Mr. 
Russell is a very clever and estimable man, but he 
cannot stop codification. 


Another demand for legal reform comes from 
Maryland. It is in respect merely toa reform in 
the matter of costs. It comes in a pamphlet by 
Mr. Frederick J. Brown, entitled ‘Costs in the 
Court of Appeals, explained for the benefit of 
Lawyers and Laymen.” It seems that in Maryland, 
on appeal to the ultimate court, the clerk makes up 
the paper book and has it printed, and is authorized 
by law to charge acertain amount per folio therefor 
for his service and for printing. The result is that 
he stuffs and swells the record, and gets an ex- 
orbitant amount for both. In this State the clerk 
has not the monopoly of the printing, but it is done 
by the appellant, and if he succeeds he can tax its 
cost and no more. The clerk does not make up the 
appeal-book. That also is done by the appellant. 
Formerly the clerk was supposed to furnish and 
certify a written copy of the record and was entitled 
to a fixed folio charge therefor and for certifying it. 
But as he never furnished it, he merely certified one 
of the printed copies furnished by the appellant, 
and generally charged, not his legal fee, but a reason- 
able amount agreed upon by the appellant and him- 
self. (He knew that if he insisted on his legal fee 
he would never be re-elected!) Now this matter is 
fixed by rule of court, which permits the respective 
attorneys to stipulate that the printed record is a 
correct copy of that on file, and so get rid of the 
clerk altogether. But the judges in Maryland seem 
to be in league with the clerk, according to Mr. 
Brown, and the clerk has a lucrative monopoly. 
The cost of getting the appellate record up to the 
Court of Appeals is something monstrous. In re- 
spect to a case in Mr. Brown’s practice, in which 
the record was only one hundred and thirty-one 
pages, he says: 

“To sum up, the costs of transcript of record and 
‘copies’ of record would have been (had it not been 
for my unusual efforts to save costs, and if the clerk of 
the Court of Appeals had not relented a little in his 
counting and charging) as follows: 

Unabridged ‘transcript of record’ below, say.. $240 
Printing same (really worth $360, charge by 
clerk of Court of Appeals, at usual rates of 
overcharging)........ oe ccccccecccecccccecccccce 900 


Total... cccorccccccccocccceccssccscccocecsess GRAD 
~—while a Pennsylvania lawyer’s paper-book or a New 
York lawyer’s record of the case (that is to say, a prop- 
erly condensed and abbreviated record of the case, 
printed at current rates) would have cost, printed, say 
$196.50, or only about 22 per cent of the formidable 
total.” ; 


It is quite usual in this State to get long records 
printed for one dollar, and sometimes even for 
seventy-five cents a page. There is evidently some- 
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thing rotten in the clerk’s office in Maryland. It is 
pobable that the clerk is driven to resort to this 
species of extortion in order to eke out a meager 
salary. But let not Mr. Brown labor under the de- 
lusion that the appellate records in this State are 
‘*properly condensed and abbreviated.” On the 
contrary they are ridiculously diffuse, with no at- 
tempt at condensation or abbreviation — mere 
copies in full of documents and of the stenograph- 
er’s minutes. This is contrary to rule, but the 
courts have never had backbone enough to enforce 
their rule by mulcting the offending party in costs. 


a 
NOTES OF CASES. 

N Metcalf v. Kincaid, Supreme Court of Iowa, 
January 30, 1893, it was held that an assign- 
ment of wages to be earned is valid if accepted, if 
at the time of such assignment there is an existing 
employment by virtue of which wages are being, 
and in the future may reasonably be expected to be, 
earned, though there is no contract or fixed time of 
employment. The court said: ‘‘ The first question 
certified, in substance, is whether one can assign 
his future earnings so as to vest the same in his as- 
signee, free from the claims of attaching creditors; 
and, if so, can a valid assignment be made of wages 
in the absence of a contract under which the wages 
are to be earned? A great many cases have been 
decided touching this question. We shall refer toa 
few of them to show that the conclusion we have 
reached finds abundant support. It has been held 
that a school teacher who was indebted to another 
had the legal right to make an assignment of his 
wages to accrue under his contract with the dis- 
trict, and when he drew an order on the district 
treasurer in favor of his creditor, which was ac- 
cepted by the proper officers of the district, con- 
ditioned on his completing his contract, and the 
creditor authorized the district secretary to draw 
the money for him, which he did before he was 
garnished, that the fund was not subject to garnish- 
ment by creditors of the teacher. Johnson v. Puce, 
78 Ill. 143; Ruple v. Bindley, 91 Penn, St. 296. So 
it has often been held that when one assigns wages 
to be earned under an engagement then existing, 
and when he was actually at work thereunder, at a 
fixed price, payable at a certain time, though no 
contract of tmployment existed for any stipulated 
time, yet such an assignment, if accepted, would be 
good as against a garnishment by creditors of the 
assignor. Taylor v. Lynch, 5 Gray, 49; Lannan v. 
Smith, 7 id. 150; Hartley v. Tupley, 2 id. 566; 
Weed v. Jewett, 7 Metc. (Mass.) 608; Brackett v. 
Blake, id. 3385; Emery v. Lawrence, 8 Cush. 152; 
Thayer v. Kelley, 28 Vt. 19; Augur v. Packing Co., 
39 Conn. 536; Garland v. Harrington, 51 N. H, 409; 
Wallace v. Chair Co., 16 Gray, 209; 3 Pom. Eq. 
Jur., § 1286; Drake Attachm., § 612; 1 Am. & Eng. 
Enc. Law, 828. And it has been held that such an 
assignment is good in the absence of an express con- 
tract fixing a time of employment, as where the as- 





signor, when he executed the assignment, was em- 
ployed at piece work or by the day. Lannan v. 
Smith, 7 Gray, 150; Kane v. Clough, 36 Mich. 436, 
It is equally well setted that an assignment of wages 
expected to be earned in the future, and not based 
upon an existing contract, engagement, or employ- 
ment, is void. Mulhall v. Quinn, 1 Gray, 105; 
Jermyn v. Moffitt, 75 Penn. St. 402; Ruple v. Bind- 
ley, 91 id. 296; Morrill v. Noyes, 56 Me. 458; Run- 
nells v. Bosquet, 60 N. H. 38; Railroad Co. v. Wood- 
ring, 116 Penn. St. 513. The distinction between 
the two classes of cases is this: In the one an attempt 
is made to assign something which exists in expect- 
ancy only. In such a case it is apparent that there 
is nothing to assign. The expectancy may never 
become a reality. The earning of wages or the ac- 
cumulation of property in such a case will depend 
on the ability of the assignor to procure employ- 
ment in the future. There is no present employment 
which may reasonably be expected to result in the 
-arning of wages. In the other class of cases one 
has entered into a contract or upon an employment 
whereby, in the ordinary course of events, wages 
will be earned or property acquired as the direct 
result of the contract, employment or engagement. 
The true rule is that an assignment of wages to be 
earned is good if accepted, and if at the time it is 
made there is an existing engagement or employ- 
ment by virtue of which wages are being, and in 
future may reasonably be expected to be, earned, 
even though there is no contract or fixed time of 
employment. ‘And in the case of a contract for 
work or labor an assignment of the fruits of it may 
be good though the labor to be performed under it 
has not yet been commenced.” 


a 


NOTES ON THE LAW RELATING TO BI- 
CYCLES IN NEW YORK. 





‘iw bicycle, as a means of locomotion for pleasure 

and utility, is of universal use, and a knowledge 
of at least some of the rights and liabilities which at- 
tach to them under the law is important and interest- 
ing to the wheelmen and others concerned. It will be 
the object of this brief paper therefore to present a 
few desultory notes which suggest themselves to the 
writer in the matter of the laws pertaining to this in- 
creasingly important subject. 

In the United States the law of the road is well 
known, and its rules differ in probably but one respect 
from those established in England. The courts in sev- 
eral States of the Union have held that the rules of the 
road do not apply to pedestrians or to equestrians, and 
that they are not so peremptory in their nature that 
they must always be observed by drivers of wagons 
and carriages. When two vehicles meet, each must turn 
to the right instead of to the left, as the English rule 
prescribes, or, as the law is stated in the Revised Stat- 
utes of New York (§ 1, chap. 20, tit. XTX, part I, after- 
ward incorporated in § 157 of the General Highway 
Law of 1890), ‘‘ whenever any persons travelling with 
any carriages shall meet on any turnpike road or high- 
way, the persons so meeting shall seasonably turn 
their carriages to the right of the center of the road, so 
as to permit such carriages to pass without interference 
or interruption.” For every neglect to observe this 
rule the party offending is subject to a penalty of $5, 
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to be recovered by the party injured, and the law is 
applicable alike to bicycles, tricycles and all other ve- 
hicles propelled by manumotive or pedomotive power 
as to carriages and vehicles used for the transportation 
of persons and goods. Section 162 of the aforesaid 
Highway Law, being ‘“‘an act in relation to highways, 
constituting chapter 19 of the General Laws,’’ and 
which chapter is known as the Highway Law, and took 
effect on March 1, 1891, defined and construed the term 
“carriage,’’ as used in article 6 of the said Highway 
Law, *‘ to include stage-coaches, wagons, carts, sleighs, 
sleds and every other carriage or vehicle used for the 
transportation of persons and goods, or either of them, 
and bicycles, tricycles and all other vehicles propelled 
by manumotive or pedomotive power.” In 1887 the 
Legislature of New York had passed ‘‘an act in rela- 
tion to the use of bicycles and tricycles,” and the act is 
known and designated in the statute book as chapter 
704 of the Laws of 1887. That statute however was ab- 
sorbed and repealed by the General Highway Law of 
1890, before cited. 

Although this paper does not pretend to be a legal 
monograph, but simply a series of notes hastily and at 
random penned, it may not be considered as beyond 
its province in this place to state that the general un- 
derstanding of a highway is that it is a road or way 
leading from one town to another. Chancellor Kent 
thus defines the term: ‘‘ Every thoroughfare which is 
used by the public and is, in the language of the Eng- 
lish books, ‘common to all the king's subjects,’ is a 
highway, whether it be a carriageway, a horseway, a 
footway, or a navigable river. It is, says Lord Holt, 
the genus of all public ways.” Com. III, 482. Such is 
the common-law definition of a highway, and in the 
State of New York, under its Revised Statutes, all 
roads used as public highways for twenty years may be 
deemed highways. A public highway is required to be 
of the statutory width of two rods at least. It has 
been held that a public pier in the city of New York is 
a part of the public streets, and that the public have a 
right to enter upon it in the same manner as upon the 
streets, and cannot be considered trespassers in so 
doing. Wells v. Sibley (Sup. Ct.)}, 31 N.Y. State Rep. 40. 

It will be noticed that the statute itself (Highway 
Law of 1890) does not say what shall be regarded as the 
center of the road, but a definition has been supplied 
by the Supreme Court in adjudicating upon the sec- 
tion. Inthe case of Faring v. Lansingh, 7 Wend. 185, 
the court defined it to mean the center of the worked 
part, irrespective of the smooth or travelled part, and 
it was observed that persons meeting on the highway 
are required to turn their vehicles to the right of that 
dividing line, although attended with inconvenience, 
resulting from roughness of the road. This rule of the 
road must be strictly observed, unless obstacles in- 
superable or extremely difficult to overcome intervene. 
In the later case of Smith v. Dygert, 12 Barb. 615, how- 
ever, it was observed that the rule requiring persons 
meeting each other on any turnpike road or public 
highway to keep their vehicles to the right of the center 
of the worked part of the road does not apply to the 
winter season, when the depth of the snow renders it 
difficult, if not impossible, to ascertain the center of 
the worked part of the road, and the court accordingly 
held that it was a general and reasonable construction 
of the statute to define the center of the road, when 
obscured by snow, to be the center of the beaten or 
travelled track, without reference to the worked part. 
The case of Smith v. Dygert was a prosecution under 
the statute to recover the penalty therein prescribed 
against one who had violated the law while driving a 
sleigh; and the question is certainly not likely to arise 
in the case of a bicycle, for such vehicle could scarcely 
be propelled along a highway which was ,covered by a 
mantle of snow. 


We have seen that the driver of a bicycle is equally 
subject with the driver of any other carriage or vehicle 
to the law of the road, and by the General High- 
way Law of this State, before cited, the commis- 
sioners, trustees or other authorities having charge or 
control of any highway, public street, parkway, drive- 
way or place, shall have no power or authority to pass, 
enforce or maintain any ordinance, rule or regulation, 
by which any person using a bicycle or tricycle shall be 
excluded or prohibited from the free use of any high- 
way, public street, avenue, roadway, driveway, park- 
way or place at any time when the same is open to the 
free use of persons having and using other pleasure 
carriages. § 163. The General Highway Law however 
does not prevent the passage, enforcement or mainte- 
nance of any regulation, ordinance or rule regulating 
the use of bicycles or tricycles in highways, public 
streets, driveways, parkways and places, in such man- 
ner as to limit and determine the proper rate of speed 
with which such vehicles may be propelled, nor in such 
Manner as to require, direct or prohibit the use of 
bells, lamps and other appurtenances, nor to prohibit 
the use of any vehicle upon that part of the highway, 
street or parkway, commonly known as the footpath 
or sidewalk. § 163. While the wheelman therefore 
cannot be debarred under the law from the free use of 
the highway or public street, subject only to reasonable 
regulations as to the rate of speed and other uecessary 
precautions, he may be, and he is, debarred from the 
use of the sidewalk, and may be subjected to other and 
further restrictions. It will behoove him accordingly 
to consult the ordinances of his town before running 
the risk of incurring any possible penalties from un- 
known and unthought of infractions of local laws. 

Again, under the Highway Law, if he rides faster than 
a walk over any bridge, upon which notice shall have 
been placed, and shall then be, the cyclist is equally 
liable with the driver of a carriage or other vehicle to 
the forfeiture for every such offense of the penalty 
fixed by the highway commissioners and specified in 
the notice. §144. As nothing in the Highway Law is 
to be construed as amending or repealing any provis- 
ion of the Penal or Criminal Code, section 652 of the 
Penal Code of the State of New York, providing that 
a person who willfully and without authority drives any 
team, vehicle, cattle sheep, horse, swine or other animal 
along upon a sidewalk is punishable by a fine of $50, or 
imprisonment in the county jail not exceeding thirty 
days, or both, must be held to apply to and include 
“bicycles, tricycles and all other vehicles propelled by 
manumotive or pedomotive power.’’ In fact the 
present tendency of legislators and of courts is to give 
to the wheelman the same rights and to subject him to 
the same liabilities and obligations as the driver of any 
other carriage, conveyance or vehicle, and he is en- 
titled to no further or greater immunities than the 
drivers of such vehicles. 

For the general dealer in bicycles and for the vendor 
of such vehicles, as well as for the pleasure rider, the 
law has something of interest. Bicycles are now placed 
on the same footing with household goods, musical in- 
struments and farm utensils so far as relates to their 
exemption from the operation of the statutes requir- 
ing contracts for the conditional sale of personal prop- 
erty to be filed. The statute of this State governing 
and prescribing the filing of contracts for conditional 
sales of personal property directs that in every con- 
tract for the conditional sale of goods and chattels 
which shall be accompanied by an immediate delivery 
and be followed by an actual and continued change of 
possession of the things contracted to be sold, all con- 
ditions and reservations which provide that the owner- 
ship of such goods and chattels is to remain in the 
person 80 contracting to sell the same, or other person 





than the one so coutracting to buy them, until said 
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any future event or contingency, shall be absolutely 
void as against subsequent purchasers and mortgagees 
in good faith, and as to them the sale shall be deemed 
absolute, unless such contract for sale, with such con- 
ditions and reservations therein, or a true copy thereof, 
shall be filed as in said statute directed. Chap. 315, 
Laws 1884. By an act of the Legislature passed on 
May 16, 1892, and known as chapter 632 of the Laws of 
1892, ** bicycles and tricycles of all kinds and any other 
device for locomotion by human power” were ex- 
cepted from the operation of the aforesaid statute, 
“provided that the contract for the sale of the same 
be executed in duplicate, and one duplicate shall be 
delivered to the purchaser."’ The act of 1892 further 
provided that in case bicycles and tricycles of all kinds, 
and any other device for locomotion by human power, 
are sold upon condition that the title shall remain in the 
vendor, or some other person than the purchaser, until 
the payment of the purcbase-price, or until the occur- 
ring of any future event or contingency, and the same 
are retaken by the vendor or his successor in interest, 
such property so retaken shall be retained for thirty 
days by the person by whom or on whose behalf the 
same has been so taken, during which time the purchaser 
or his successor in interest may fulfill such contract or 
purchase, and shull be entitled thereupon to receive 
such property. After the expiration of such time all 
interest of the purchaser or his successor in interest in 
such property lawfully retaken under such contract 
shall cease. 

Numerous and very interesting questions of law are 
ever ‘liable to arise in the course of litigation conse- 
quent upon injuries inflicted by or upon bicyclists 
while travelling the ‘public highway; but as before 
stated, it is not the purpose of this paper to touch 
upon these questions, and indeed to do so to any ex- 
tent would demand a treatise instead of a few maga- 
zine pages. A case however touching the rights and 
liabilities of bicyclists upon the public highway has re- 
cently been decided by the General Term of the New 
York Supreme Court in and for the third judicial de- 
partment; and as the opinion of the court is both in- 
teresting and instructive for all wheelmen, as well as 
for drivers of carriages in geveral, a brief reference to 
it will form a fitting and pardonable conclusion to this 
essay. 1 refer to the case of Schimpf v. Sliter, 46 N. Y. 
State Rep. 225. The facts of the case very briefly were 
these: The plaintiff, while riding on his bicycle on the 
driveway in Washington park, in the city of Albany, 
and going at the rate of three miles an hour, met the 
defendant driving a buggy, going at a rate exceeding 
six miles an hour in the opposite direction. The plain- 
tiff was on the right side of the road near to its western 
margin when the defendant came up on the same side 
and ran into him, causing the injury for which the ac- 
tion was brought. A judgment had been entered upon 
the report of a referee at the Special Term in favor 
of the plaintiff, the injured bicyclist, and from that 
judgment the defendant has appealed to the General 
Term. There was no serious controversy in the case 
as to the plaintiff being on the proper side of the road 
and defendant *being on the wrong side, and hence as 
to the negligence of the latter. But the defendant, 
the driver of the buggy, insisted that the plaintiff, 
going at the rate of three miles au hour on his bicycle 
and seeing that defendant was about to run into him, 
could easily have turned to the left and avoided the 
collision, but on the contrary, he voluntarily ran his 
bicycle into defendant's buggy and thus caused the in- 
jury complained of. Justice Putnam, in delivering 
the opinion of the court at General Term, remarked 
that the defendant would only be compelled to turn 
out for a bicycle a short distance, a foot or two, to 
have avoided the collision, and could have done so ina 





moment, and that plaintiff, being on the right side of the 
road, was justified in supposing that the defendant 
would obey the law and turn out, until the last mo- 
ment. Hence no negligence could be imputed to the 
bicyclist-plaintiff in not himself going to the left until 
the defendant, the driver of the buggy, was right upon 
him, because until that time he could have no reason 
to believe that the latter would not give way to him. 
Had the plaintiff, when the horse and bicycle were 
near each otber, violated the law by turning to the 
left, and the defendant at the same time turned to the 
right, and a collision occurred, the former would have 
been legally liable for all damage. The plaintiff was 
not bound to put himself into that position, and the 
court accordingly unanimously held that the bicyclist 
was not guilty of negligence in assuming, until the last 
moment, that the driver of the buggy would turn out 
and give way to him, nor in not running the risk of 
turning to the left when to do so would have subjected 
him to the risk of collision if the defendant should 
turn the same way. The court were further of opin- 
ion that even if, as contended by the defendant, the 
plaintiff did not act with good judgment in the matter, 
he was nevertheless entitled to recover, for, said the 
court (citing numerous authorities), *‘it is well settled 
that when a party, by negligence of another, is placed 
in a position of danger and is compelled to act sud- 
denly, the law does not demand that accuracy of judg- 
ment which would be called for under other circum- 
stances, and in such acase, even if he makes a mistake, 
he will not be deemed negligent.’’ Hence, in the case 
at bar, if the rider of the bicycle found at the last mo- 
ment that the driver of the buggy did not turn to his 
right, and he did make a mistake in not turning to his 
(the bicyclist’s) left, yet, being called on to act sud- 
denly, his mistake, under the circumstances, was not 
negligent. 

The liability of persons driving on the wrong side of 
the roadway entirely depends upon and is to be deter- 
mined by the rules of law applicable to cases of negli- 
gence. Newman v. Ernst, 3i N. Y. State Rep. 1. 

R. McKInLay Power. 

New York. 





WATER-COU RSES—DIVERSION. 


WISCONSIN SUPREME COURT, MARCH 21, 1893. 


CASE v. HOFFMAN.* 


North of plaintiff's land there are springs which, by a well- 
defined stream, discharge their waters into a natural lake 
about sixty acres in extent. From the lake the waters 
flow upon and beneath the lands south-east of the lake, to 
and across the land of plaintiff; thence easterly, until 
they are collected in a creek a few miles from the lake. 
The natural flow of the water from the lake is well defined, 
and in places, one of which is on plaintiff's land, it has 
made for itself a plainly-marked channel. Held, that 
though the water spreads over wide reaches of marsh and 
swamp lands, and percolates the soil in many places 
between the lake and the creek, it is still a water-course, 
and an owner above cannot divert it as mere surface 
water. 


La Follette Harper and Roe & Zimmerman (H. W. 
Chynoweth, of counsel), for appellant. 


Bushnell, Rogers & Hall (Gardner & Gaynor, of coun- 
sel), for respondent. 


Orton, J. This is an appeal from the order of the 
Circuit Court sustaining a demurrer to the complaint, 
on the ground that it did not state a cause of action. 
The facts stated in the complaint are substantially as 
follows: The plaintiff is the owner of four hundred 


* 54 N. W. Rep. 793. 
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and forty acres of land in sections 21 and 22, town 20, 
range 1 EK, purchased and suitable for the cultivation 
of cranberries. ‘ There is a natural stream of water 
known as ‘ Beaver Creek,’ with clearly-defined banks 
and a fixed channel, varying in depth, but always with 
a steady flow of the waters in an easterly direction, 
bearing south, through the northern portion of said 
town 20, at a distance of about two miles from the 
plaintiff's said lands, and after passing the eastern line 
of the town, bends its course so as tu flow in a south- 
erly and south-westerly direction for a considerable 
distance below the south line of said town. There 
were always and still are in the north-western portion 
of said town living springs, which continuously flow 
and discharge their waters by a well-defined stream 
into a natural lake, of about sixty acres in extent, situ- 
ated in seetion 8 of said town, known as ‘ Big Lake.’ 
From said lake the waters so gathered flowed under 
natural conditions upon the surface and beneath the 
surface of the lands lying to the south-east of said lake 
toand across the said lands of the plaintiff, and thence 
easterly, until they discharged themselves and were 
again collected in said Beaver creek. The said natural 
flow or stream of water from said lake in section 8 was 
well defined and established, and in places, one of 
which was upon the land of the plaintiff, had made for 
itself a distinct and plainly-marked channel, pointing 
and showing the natural flow of the water; and said 
stream was known and called by the name of the ‘ West 
Branch of Beaver Creek.’ At the time of the purchase 
by the plaintiff of his said lands in section 22, the act- 
ual flow and source of the water above described from 
said Big lake still continued as in a state of nature 
across the lands of the plaintiff as aforesaid, discharg- 
ing to and upon the lands lying to the east of the 
plaintiff, and to some extent to the south of the lands 
of the plaintiff, and were to considerable extent dis- 
persed over a large area of land drained by Beaver 
creek. The plaintiff's lands were also supplied with 
water from surface springs, northward therefrom, in 
large numbers, constant in their supply, furnishing a 
large quantity of living water, moving in a south-east- 
erly direction through and across the lands lying 
between said springs and plaintiff's land, and over, 
through and across said lands, though pot usually in 
perfectly-defined channels. At the time of the pur- 
chase of said lands in section 22 by the plaintiff aa 
aforesaid, immemorially theretofore and thereafter 
continuously, until about the year 1885, the waters of 
said West Branch, together with the other waters last 
aforesaid, were sufficient in volume adequately to irri- 
gate and supply waters sufficient to moisten said lands, 
and make them suitable to the cultivation of cranber- 
ries.” Immediately after the purchase of the lands in 
section 22 the plaintiff began the cultivation of cran- 
berries on said land, and cut ditches across the same to 
make available the natural flow of said waters, and has 
continued to improve said lands for such purpose by an 
expenditure of a large sum of money; and that the im- 
provements so made are of the value of $12,000, and 
the lands, with said improvements, are now of the 
value of $20,000. The complaint then states in sub- 
stance as follows: About 1883 D. A. and C. A. Good- 
year built a saw-mill about a mile south of plaintiff's 
land, and for the purpose of getting logs from near said 
Big lake to their mill, they obtained an act of the Lez- 
islature, by chapter 271 of the Laws of 1883, and claimed 
to act in accordance with the same, and made a ditch 
or canal from six to twelve feet wide, and four feet 
deep, from Big lake along the general course of the 
West Branch aforesaid, down through a portion of 
the plaintiff's lands, and to said saw-mill, and floated 
logs to said mill; but they conducted their busi- 
hess and managed their ditch so as to greatly injure 
the lands of the plaintiff and others. They then 





entered into a contract with the plaintiff to make such 
ditches on his land with supply-gates, so that he 
could make the same use of the waters of said West 
Branch as before said large ditch was made. The 
cutting of this ditch not only used all the waters of 
said West Branch along their natural channel and bed, 
but diverted the same as it left the plaintiff's land into 
another direction to said mill, and south-eastwardly to 
a stream called ‘‘ Silver Creek,’’ a long distance from 
Beaver creek, into which it formerly ran and was a 
tributary thereof. A branch ditch was also cut into 
Beaver creek northwardly, which diverted a portion of 
its waters also to the said mill and into Silver creek. 
The plaintiff continued to enjoy the advantages of said 
contract until the said mill and the floating of logs to 
it through said big ditch were abandoned, and the 
Goodyears sold out all their interest in the same to the 
defendants in 1889. The defendants then closed up the 
plaintiff's gates by which he was wont to obtain suf- 
ficient water for his cranberry culture, and cut ditches 
from the main ditch outside of plaintiff's lands and 
around the same, and diverted all the water of said 
West Branch and of said main ditch around and away 
from the same to said mill and Silver creek, and 
thereby nearly destroyed the use of the lands and im- 
provements of the plaintiff. But some water escaped 
through the east banks out of repair and beneath the 
broken gates, which he used to irrigate his lands toa 
limited extent. The defendants then constructed 
ditches, dams and embankments solely for the pur- 
pose of removing and diverting said water-course 
wholly from and off the plaintiff's lands, intending 
thereby to deprive the plaintiff from receiving a sup- 
ply of living water from any source whatever for 
his lands. The plaintiff's cranberry crop is now liable 
to destruction from the want of water. The plaintiff 
prays that his rights may be established to said water; 
that the Goodyear contract be specifically performed ; 
that the defendants be enjoined from diverting said 
waters, and be required to remove said obstructions to 
the natural flow thereof; and that the plaintiff be per- 
mitted by the order of the court to cut through said 
dam, and allow the waters to pass through the plain- 
tiff’s land; and finally for damages of $3,500, and for 
other relief. 

The principal contention of the learned counsel of 
the respondent in support of the demurrer is that the 
waters coming to the plaintiff's lands, and for the di- 
version of which the plaintiff complains, are mere sur- 
face waters, which the defendants had the right to deal 
with on their own land and for their own benefit, as 
they saw fit, and that their alleged diversion thereof 
from the plaintiff's lands does not give him any right 
of action therefor. The learned counsel of the appel- 
lant contends that such waters are of a natural water- 
course and living stream, in which he has the right of 
a riparian proprietor, and that therefore he has in this 
action the right to recover for the diversion thereof by 
the defendants. The distinction between surface 
waters and a natural water-course is wide enough to 
be readily discerned, and to determine which the com- 
plaint describes is not difficult. We will first briefly 
examine the law and the authorities as to the peculiar 
and indispensable elements and characteristics of each, 
and then make application of them to the complaint. 

First. Surface water is such as its name indicates. 
It spreads over the surface of the ground. It has its 
origin most commonly in rains and meited snow. It 
may stand in swamps, or it may percolate through or 
under the soil. It is as well defined, and the law ap- 
plicable to it stated as well, in Hoyt v. Hudson, 27 
Wis. 656, as in any case in the books. ‘The doctrine 
of the common law,” says Chief Justice Dixon, ‘is 
that there exists no such natural easement or servitude 
in favor of the owner of the superior or higher ground 
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or fields as to mere surface water, or such as falls or ac- 
cumulates by rain or the melting of snow; and that 
the proprietor of the inferior or lower tenement or 
estate may, if he chouse, lawfully obstruct or hinder the 
natural flow of such water thereon, and in so doing 
may turn the same back upon or off onto or over the 
lands of other proprietors, without liability for injuries 
ensuing from said obstruction or diversion.’’ Nearly 
the same language is used by the same learned chief 
justice in Pettigrew v. Evansville, 25 Wis. 223. It is 
further described as *‘ waters flowing in hollows or 
ravines, from rain or melting snow;”’ or “drainage 
over the land occasioned by unusual freshets or other 
extraordinary causes,”’ and are not permanent, but soon 
pass off or dry up when the cause ceases. Fryer v. 
Warne, 29 Wis. 511; Eulrich v. Richter, 37 id. 226; 
Allen v. City of Chippewa Falls, 52 id. 434; O'Connor 
v. Railway Co., id. 530; Hanlin v. Railway Co., 61 id. 
515; Lessard v. Stram, 62 id. 112. ‘Surface water lies 
upon or spreads over the surface, or percolates the soil, 
as in swamps, and does not flow in a particular chan- 
nel. The owner may expel surface water from his own 
land to that of another without wrong.’’ Gould 
Waterg, § 263. ‘But one may do so only to protect 
himself, or to benefit his own land, but no further. 
But even surface water becomes a natural water-course 
at the point where it begins to form a reasonably well- 
defined channel, with bed and banks or sides, and cur- 
rent with nearly constant flow.’’ Gould Waters, § 263. 

Second. A natural water-course is also as well de- 
fined and the law that governs it stated in our own 
cases as anywhere. Says Chief Justice Dixon, in Hoyt 
v. Hudson, supra: “The term ‘ water-course’ is well 
defined. There must bea stream usually flowing in a 
particular direction, though it need not flow continu- 
ally. It may sometimes be dry. It must flow in a 
definite channel, having a bed, sides or banks, and 
usually discharge itself into some other stream or 
body of water.’’ The following streams are held to 
come within this definition. In Spelman v. City of 
Portage, 41 Wis. 144, the streams held to be water- 
courses were across the low grounds of considerable 
extent between said rivers, which had their origin in 
the overflow of the Wisconsin river to the Baraboo 
river, caused by unusual freshets. ‘They had no well- 
defined channels or banks, but spread widely over the 
intervening ground. They came from one unquestion- 
able water-course and passed into another one, and did 
not lose their character as water-courses by passing 
and spreading over the intervening low ground. In 
Gillett v. Johnson, 30 Conn. 392, there was a living 
spring about sixteen rods from the dividing line on the 
land of the defendant. It ran off in a stream that 
would fill a half-inch pipe. The supply was constant, 
except ina very dry time. For six or eight rods it ran 
rapidly between abrupt banks, and in a well-defined 
channel. It then came to marshy ground, where it 
spread out, so that its flow was slight ina sluggish cur- 
rent, but in a natural bed or depression to a watering 
place on the plaintiff's land. The defendant diverted 
the stream on his own land from the watering place of 
the plaintiff. It was held to be a water-course, and 
the defendant liable. In Macomber v. Godfrey, 108 
Mass. 219, the stream came across a road onto the de- 
fendant’s land, in a well-defined channel, but when 
within five rods of the plaintiff's land, below it, spread 
out several rods in width, and so it ran upon the plain- 
tiff’s land, which was a flat and level meadow, where it 
irrigated it ina valuable manner, and there was no de- 
fined channel on the plaintiff's land; but a short dis- 
tance below his land it again formed into a brook, with 
a channel and current, and so ran on and emptied into 
ariver. Held to be « water-course, which the defend- 
ant could not divert from the plaintiff's land. In Mil- 
ler v. Laubach, 47 Penn. St. 154, the waters came from 








winter springs on defendant’s land, and soon spread 
out and made his land wet and boggy, and they were 
wont to pass onto the plaintiff's land, and there soon 
dry up by evaporation. The defendant cut a ditch on 
his own land, which gathered the waters together, and 
discharged them on the plaintiffs land in such a man- 
ner as to cause him great injury, by making his land 
wet and useless. The defendant was held liable. In 
Kauffman v. Griesemer, 26 Penn. St. 407, the stream 
came from springs on the plaintiff's land, which, in- 
creased by rains and suow, ran down on and through 
the defendant’s land and emptied into a creek. They 
ran ina general cbannel, bat their flow was not con- 
tinuous. The defendant made a sod dam at his line, 
and thereby turned the waters back onto the plaintiff's 
land, tohis injury. It was held that this stream was a 
water-course, and governed by the maxim of the com- 
mon law, “aqua currit et debet currere,”’ and the plain- 
tiff recovered. In Rhoads v. Davidheiser, 133 Penn. 
St. 226, it is held that even surface water, if it run ina 
channel with banks and current, and in a certain di- 
rection where there is water, although not continuously, 
is a water-course, and governed by the same law. In 
Earl v. De Hart, 12 N. J. Eq. 280, it is held that when 
the country is such that the water from rains and melt- 
ing snow is necessarily collected into one body, so large 
as to require an outlet, and is discharged through it in 
a well-defined channel, where it is accustomed to flow, 
and has flowed from time immemorial, such channel 
is an ancient natural water-course. The common- 
law doctrine prevails in New Jersey. A spring with- 
out an outlet or inlet is not a water-course, but if it 
have an outlet through a well-defined channel, it isa 
water-course. Village of Delhi v. Youmans, 50 Barb. 
316. Where a spring rises on one man’s land, and from 
it astream runs with acurrent and in a well-defined 
channel onto the land of another below, although it 
furnished no more water than the superior proprietor 
could use for domestic purposes and to water his land, 
he cannot divert or wholly consume it to the detriment 
of the inferior owner. Arnold v. Foot, 12 Wend. 330, 
and Smith v. Adams, 6 Paige, 435, are to the same ef- 
fect. ‘*A spring, to be protected by the law, must be 
one which issues out of the earth by natural forces.” 
Gould Waters, § 286. A spring becomes a water-course 
at the point where the water comes to the surface, and 
flows off in a defined channel or bed, with banks or 
shores, which confine the water, and cause it to run 
in a certain direction. Gould Waters, § 41. It must 
have a current, or it cannot be obstructed or diverted 
to any one’s injury. If a water-course is lost in a 
swamp or lake, it is still a water-course if it emerges 
therefrom in a well-defined channel, or if it spreads 
over a meadow, and it can be identified or traced as 
the same stream, it is still a water-course. Gould 
Waters, § 264; Briscoe v. Drought, 11 [r. C. L. 250; 
Munkres v. Railroad Co., 72 Mo. 514; Road Co. v. Har- 
vey, 90 Ind. 192; Robinson v. Shanks, 118 id. 125. “If 
the channel and banks formed by running water 
present to the eye at a casual glance the unmistakable 
evidence of the frequent action of running water, then 
it is a natural water-course.’’ Gould Waters, § 264. 

will close these citations by a very strong case in favor 
of the plaintiffs right in this court. The plaintiff 
owned a mill at Cross Plains, on Black Earth creek. 
The creek had its rise in Mud lake, in another town, 
which lake was partially fed by springs, but mainly by 
rains and surface waters and out of it the waters 
flowed through an outlet into Black Earth creek, but 
the outlet had been considerably filled up. The de- 
fendant sought to excavate an outlet on the opposite 
side of said lake, and draw off the water into a big 
marsh, and so eastwardly by Pheasant Branch into 
Lake Mendota, and wholly divert them from Black 
Earth creek, to injury of the plaintiff’s mill power. In 
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Mohr v. Gault, 10 Wis. 513, Chief Justice Dixon said in 
passing upon the above facts: **The owners along the 
creek have a legal right to the natural and usual flow of 
the waters of the lake through it.’’ It is said also in 
the opinion, as it was also found by the trial court, 
“that there was no perceptible fall or difference in the 
height of the surface of the lake from one end to the 
other. The depth of this lake was from two to seven 
feet, and the main body was covered by vegetation. The 
waters had been raised one and a half feet by the fill- 
ing up of this outlet, and more than that by surface 
waters running into it from the adjacent country.” 
The defendant sought to divert the waters of the lake 
in the proposed direction, in order to drain his own 
land covered by its waters to the depth of from a few 
inches to three feet. From this it appears that this 
lake is protected as a natural water-course. Applica- 
tion may now readily be made of these principles and 
authorities to the waters described in the complaint. 

1. North of the plaintiff's land ‘there were always, 
and are yet, living springs, which continuously flow 
and discharge their waters by a well-defined stream into 
a unatural lake, of about sixty acres in extent, known 
as ‘Big Lake.’”” This being the source of the waters, 
it is material to inquire whether, so far as described, 
they constitute a natural water-course. ‘A well-de- 
fined stream,” that has flowed continuously forever 
from everlasting springs, and made a lake of such ex- 
tent, must have had a well-defined ‘‘ channel,” strong 
“current” and “bed and banks,’’—all the characteris- 
tics of a water-course. From the words of description 
used, common reason supplies every element of such a 
natural stream as to make it a water-course in law and 
fact. The springs had been gathered into one stream, 
which made a water-course to all intents and purposes; 
and ‘‘ Big Lake” was certainly a water-course, accord- 
ing to the above decision. What becomes of it after- 
ward? 

2. From the lake the waters so gathered flowed un- 
der natural conditions upon and beneath the surface of 
the lands lying to the south-east of said lake, to and 
across the land of the plaintiff; and thence easterly, 
until they discharged themselves <nd were again col- 
lected in the ‘“‘ Beaver Creek.’’ This distance is but a 
few miles. Did this natural water-course Jose its es- 
sential character by its course from Big lake to Beaver 
creek? Did it become mere surface waters? There is 
not one word descriptive of ‘‘surface waters” in the 
complaint. The waters all go in the same direction 
aud are tributary to Beaver creek. 

3. ‘The said natural flow or stream of water from 
the lake was well defined and established, and in places, 
one of which was upon the land of this plaintiff, had 
made for itself a distinct and plainly-marked channel, 
pointing and showing the natural flow of the water, 
and that said stream was known and commonly called 
by the name of the ‘ West Branch of Beaver Creek.’”’ 
Would it not be idle and hypercritical to say: 
“ But this description does not use the words ‘ bed and 
banks’ and ‘current,’—the language of the books in 
describing a water-course?’’ These waters, in such 
volume, could not flow continuously, always in a dis- 
tinet and plainly-marked channel, well defined and 
established, without making for themselves a bed and 
banks or sides to the stream in the places mentioned, 
one of which is on the land of the plaintiff. It isa 
most reasonable, necessary and inevitable consequence 
by the laws of nature. Such a body of water, gathered 
into a stream, and flowing in one channel continu- 
ously, could not help from cutting for itself in suitable 
soil or high ground a water-course, with banks, bed and 
current, any more than it could help from running 
down an inclined plane. Admit that the complaint 
shows that this stream spreads over wide reaches of 
marsh and swamp lands, aud percolates the soil in 





many and most places between Big lake and Beaver 
creek, or in all places except those mentioned, where 
the ground was suitable for cutting a well-defined 
channel, as above described; according to the above 
authorities, such spreading of a stream through marshes 
and swamps, on or below the surface, does not militate 
against its being a water-course in every essential par- 
ticular, if it can be traced or identified as the same 
stream, and its identity is alleged in the complaint in 
this case, and it is a fact to be proved and established 
on the trial. A stream that can be utilized by confin- 
ing its waters in a ditch or canal, wide and deep 
enough for floating logs down from Big lake past the 
plaintiff's land, is not small or inconsiderable. Even 
where it widely spreads over or under intervening 
marshes it must have considerable current, and a con- 
stant flow toward Beaver creek, across the lands of the 
plaintiff. In view of the above authorities, and on 
well-established principles, there would seem to be no 
question but that these waters constitute a water- 
course over the lands of the plaintiff, and that he has 
an ‘“‘equal right inseparably annexed to the soil to 
their use for every useful purpose to which they can 
be applied as they are wont to run without diversion, 
alteration or diminution.’’ Wadsworth v. Tillotson, 15 
Conn. 866; Perker v. Dow, 1 Root, 535. This stream 
being so clearly and unquestionably a water-course in 
which the plaintift’s rights are protected by the law, 
and this being the main and material ground of the 
plaintiff's complaint and cause of action, and sufficient 
to sustain the complaint as against the demurrer, other 
matters alleged therein as grounds of the action, such 
as the plaintiff's rights under the Goodyear contract, 
and his rights in these waters upon his land, even if 
they do not technically constitute a water-course, will 
not be considered any further than to say that they do 
not constitute several and inconsistent causes of ac- 
tion, but are different grounds of the same action. 
The jurisdiction of a court of equity to take cognizance 
of the matters of the complaint, and to grant the relief 
demanded, has been sustained by this court in many 
cases. Sheldon v. Rockwell, 9 Wis. 166; Patten v. 
Marden, 14 id. 473; Wood-Pulp Co. v. Bensley, 70 id. 
477; Patten Paper Co. v. Kaukauna Water-Power Co., 
id. 659; Cedar Lake Hotel Co. v. Cedar Creek Hydrau- 
lic Co., 79 id. 302; Kimberly & Clark Co. v. Hewitt, 75 
id. 371. The order of the Circuit Court is reversed, 
and the cause remanded for further proceedings ac- 
cording to law. 


Wiuslow and Pinney, JJ., dissent. 


——__>____—_ 


NEGOTIABLE INSTRUMENTS — PART PAY- 
MENT BY INDORSER — ACTION BY IN- 
DORSEE AGAINST MAKER— AMOUNT OF 
RECOVERY. 


NEW YORK COURT OF APPEALS, MARCH 21, 1893. 


MADISON SQUARE BANK v. PIERCE. 
Defendant made his note payable to his own order, and in- 
dorsed it to B., who indorsed it to plaintiff. The re- 
ceiver of B. paid part of the amount due on the note to 
plaintiff. Held, that plaintiff was entitled to recover the 
full amount of the note, partly in his own right and partly 
as trustee for the receiver. 


PPEAL from Supreme Court, General Term, First 
Department. 

From a judgment of the General Term (17 N. Y. 
Supp. 270) affirming a judgment entered on an agreed 
statement of facts in favor of plaintiff, defendant ap- 
peals. 


Coudert Bros. (David Keane, of counsel), for appel- 
lant. 
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John Delahunty, for respondent. 


Fincnu, J. We havea novel and interesting question 
before us on this appeal, although its apparent import- 
ance will lessen as we pass from first impressions to 
some slower reflection. It arises upon facts which are 
very brief and simple, and may at once be stated. The 
defendant, Pierse, made his promissory note payable 
to his own order, and indorsed it to the Bates Com- 
pany, Limited, which indorsed it to the plaintiff bank; 
the latter discounting it, and paying the proceeds over 
to the immediate indorser. Thereafter the Bates 
Company became insolvent, and passed into the hands 
of a receiver, who paid to the bank upon the liability 
of the indorser seventy-three and one-fourth per cent 
of the amount secured by the note. Later the bank 
sued Pierce, the maker, and recovered judgment for 
the full amount of the note, in spite of the proof show- 
ing the payment made by the receiver, and in disregard 
of the claim asserted by the defendant that he should 
only be held liable for the balance remaining unpaid. 
That judgment has been affirmed by the General Term, 
Judges Daniels and Barrett each writing very strong 
and valuable opinions in support of their doctrine, and 
relying upon the authority of Jones v. Broadhurst, 9 
Man., G. & 8. 177; 67 E. C. L. 175, which fully warrants 
their conclusion. The question doves not seem ever be- 
fore to have arisen in this country, and we are left at 
liberty to examine the English rule, and to follow it or 
not, as we approve or disapprove its logic and its con- 
sequences. 

We are not to regard the note as being accommoda- 
tiou paper, but must assume its transfer for value. 
The form of the transaction is equivalent to what it 
would have been if the Bates Company had been 
named as payee, and loses none of its force by the in- 
tervention of the maker as first indorser. That in- 
dorsement, in the form adopted, was needed for the 
regular transfer of title, but does not change or affect 
the nature and character of the maker's liability. He 
remains the ultimate debtor, the person who ought to 
pay the debt, in preference to and in exoneration of 
all the other parties to the paper, who in some form or 
other are entitled to have final recourse to him; and it 
is to the case of such a maker of the note or such an ac- 
ceptor of the bill of exchange that the English rule 
alone applies, and it is explicitly declared inapplicable 
where the indorser or drawer is the real debtor, al- 
though in form only secondarily liable. Pierce there- 
fore was the ultimate debtor, and the party who 
ought to pay the note, both in discharge of the obliga- 
tion to the holder and in exoneration of the indorser. 
When the bank sued on the note it was the legal 
holder and the legal party in interest. Upon produc- 
tion of the paper and the usual proof, judgment against 
the maker for the full amount was inevitable, unless 
some defense should be interposed. The only possible 
one for Pierce was part payment, and he was com- 
pelled to assert, and his counsel are compelled to 
argue, that the money paid by the indorser to the 
holder inured to the benefit of the maker as a payment 
on his debt. But that doctrine cannot prevail, for 
very obvious reasons. The indorser’s payment did not 
in the least lessen or satisfy the maker's debt. He 
owed it all exactly as before. What had happened 
possibly changed somewhat the real creditor, but left 
the whole debt due and unpaid. To whom he should 
pay might become a new question, but how much he 
should pay in discharge of the note was not made 
doubtful in any degree. What the receiver advanced 
to the holder is familiarly described as a payment, but 
it was such relatively to the indorser’s liability alone; 
while relatively to the obligation of the maker it was 
an equitable purchase, instead of a payment. That 
view of it was taken in a very early case, the decision 








of which depended necessarily upon it. In Callow vy. 
Lawrence, 3 Maule & S. 95, it appeared that one Py well 
drew a bill upon Lawrence to his own order, which 
Lawrence accepted. The drawer indorsed the bill to 
Taylor, who discounted it, a..d thereafter indorsed it 
to Barnett. It was protested for non-payment. The 
drawer paid Barnett the full amount and took the 
bill, and striking off the indorsements of Taylor and 
Barnett, transferred the bill to Callow, who sued the 
acceptor upon it. The latter claimed that the bill was 
paid and extinguished, which the court denied, saying 
that the drawer “ became the purchaser of the bill” 
when he paid and took it up out of Barnett’s hands; 
that it was not paid by the drawer animo solvendi, in 
order to extinguish it, but only to redeem himself 
from the situation in which he stood. That must al- 
ways be true of payment by indorser to holder, where 
the maker is the ultimate debtor. To the extent of 
the money paid the indorser becomes equitably en- 
titled to be substituted to the rights and remedies of 
the holder, and becomes pro tanto the beneficial owner 
of the debt; so that the maker’s obligation to pay the 
note in full, at first due to the holder solely in his own 
right, becomes, after the part payment by the indorser, 
still wholly due to the holder, but partly in his own 
right and partly as trustee for the indorser. A court 
of law cannot split the note into parts, and must act 
upon the legal interest and ownership. In the present 
case there was no privity between maker and indorser 
as respects the action of the latter. He paid, not as 
the agent of the maker, not at his request, not for his 
benefit, and under no duty to relieve him, but inde- 
pendently, upon his own obligation, to lessen his own 
responsibility, and not at all to discharge the ultimate 
debt which it was the maker's duty to pay. It seems 
very clear therefore that the maker cannot utilize for 
his own benefit a payment which, as to him, is not a 
payment upon the debt. It becomes, as I have said, 
merely a question to whom he siall pay, and who may 
sue for and collect the whole unpaid sum. In that 
question the maker has no concern beyond the inquiry 
whether he may become liable to different persons for 
the same debt, and encounter the danger of paying it 
twice. LIcan discover no such peril. The judgment 
in favor of the holder is a bar to any other suit on the 
same note, and payment to the holder discharges the 
note utterly. Ordinarily the indorser cannot recover 
except upon the note, and as holder, and in accord- 
ance with the law merchant. If he ever has any other 
right of action against the maker, it is either in equity 
or by force of some facts beyond the bare relation 
established by the paper. And where the note is 
merged in the holder’s judgment, or paid in full to 
him by the maker, the indorser’s only right is through 
the judgment or against the proceeds, if he has made 
a partial payment to the holder. That does the in- 
dorser no wrong. If he is not content that the holder 
shall collect to some extent as his trustee he may pre- 
vent it by payment in full to the holder, and so entitle 
himself to the possession of the note on which to sue, 
or if judgment has been obtained, to be subrogated to 
all of the rights of the plaintiff therein, 

T think this result is clearly indicated by our own 
decisions. In Bank v. Hazard, 13 Johns. 353, the 
maker of the note had been arrested in an action upon 
it, and his bail sought to relieve themselves by force of 
a payment made by the indorser to the holder; but 
such effect was denied to it, the court saying that it 
was not a payment by or on behalf of the maker, or of 
which he or his bail could avail themselves. And in 
Guernsey v. Burns, 24 Wend. 410, where the suit was 
by the holder, representing the legal title and interest, 
it was said to be no defense to the maker, and no con- 
cern of his, that some property in the note was in 
another. It thus becomes apparent that there is no 
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very great importance in the question which method 
of securing payment from the maker is adopted, since 
the same result follows from each, and that it narrows 
down to the inquiry whether, as matter of correct doc- 
trineand of convenience in practice, the holder may re- 
cover the whole debt against maker or acceptor for 
himself and as trustee for the indorser to the extent of 
his acquired interest, or whether he shall take judg- 
ment only for the balance, leaving the indorser to sue 
in some way and on some theory, which apparently 
could not be upon the note, because already merged in 
the judgment, but might be for money paid for the use 
of the maker, since he gets the benefit of it in the re- 
duction of the judgment, as was held in Pownal v. 
Ferrand, 6 Barn. & C. 439, where the holder deducted 
the indorser’s payment from the levy against the 
maker. The former seems to me to be the logical and 
convenient method, and sol think we should follow 
the English doctrine. 

I have not underrated the assault made upon it by 
the appellant. He asserts that Jones v. Broadhurst is 
contrary to the earlier cases, and has been criticised 
and shaken by the later ones. I have examined them 
all, with some wonder at the amount of learning and 
ingenuity expended upon the subject. Pierson v. 
Dunlop, Cowp. 571; Walwyn v. St. Quintin, 1 Bos. & 
P. 652; Bacon v. Searles, 1 H. Bl. 88; Hemming v. 
Brook, 1 Car. & M. 57; Randall v. Moon, 12 C. B. 261; 
Cook v. Lister, 13 C. B. (N. 8.) 543; Solomon v. Davis, 
1 Cababe & E. 83; Thornton v. Maynard, L. R., 10 C. 
P. 695. The prior cases were very fully and carefully 
reviewed by Baron Creswell in the opinion rendered in 
Jones v. Broadhurst, and of the subsequent cases I 
deem it only necessary to say that along with some 
criticism and occasional doubt, the doctrine has re- 
mained substantially unshaken, and the last cited was 
declared by Lord Coleridge to be the accepted law. It 
must not be forgotten however, and I may prudently 
repeat, that the doctrine has no application to accom- 
modation paper, and rests wholly upon the actual and 
ultimate indebtedness of maker or acceptor as the 
party who ought to pay. In such a case as that, which 
correctly describes the one now before us, and where 
no disturbing facts affect the relations of the parties as 
fixed by the paper itself, 1 think the holder may sue 
and recover the full amount, receiving so much of the 
proceeds as represents a part payment by the indorser 
as trustee for him. It follows that the judgment 
should be affirmed, with costs. 

All concur except MAYNARD, J., dissenting. 


—___.2____— 


NUISANCE— TRAMWAY COMPANY — DIS- 
CHARGE OF ELECTRICITY — INTERFER- 
ENCE WITH TELEPHONIC CURRENTS. 


HIGH COURT OF JUSTICE, CHANCERY DIVISION, 
FEBRUARY 4, 1893. 


NATIONAL TELEPHONE Co., LIMITED, Vv. BAKER.* 


A provisional order, duly confirmed by statute, authorized the 
construction of a tramway, and the use, with the consent 
of the board of trade, of electrical power, pneumatic 
power, steam power, or any mechanical power as the 
motive power. The lessee of the tramway, having duly 
obtained the consent of the board of trade, worked the 
same by electrical power upon the single-wire trolley sys- 
tem. Under that system the electric current passes from 
the generating station along a single overhead wire above 
the tramway rails, and returns, after passing through the 
motors in the cars, by means of the rails and an insulated 
copper wire connected thereto. The current employed 
was of considerable strength, and of varying intensity, 
and acted, whilst passing through the overhead conduc- 





*68 L. T. Rep. (N. 8.) 283. 





tor, upon the current passing along the neighboring wires 
of a telephone company, and also acted by leakage from 
the uninsulated wire to the ‘earth returns” of the tele- 
phone company, upon the apparatus of the company. 
The effect of this disturbance was to seriously interfere 
with and impair the efficiency of part of the system of 
the telephone company, the currents employed by them 
being very weak as compared with the tramway currents, 
and their apparatus being peculiarly susceptible to elec- 
trical influence. 

In an action by the telephone company and a subscriber 
against the lessee of the tramway for an injunction to re- 
strain him from working the tramway so as to occasion a 
nuisance to the plaintiffs, as owners or users of telephonic 
lines and electric circuits, or so as to interfere with their 
property or business, held, that the action was maintain- 
able on the ground that the defendant was using his prop- 
erty for a non-natural or extraordinary purpose, and was 
responsible for the damage caused thereby to a neighbor- 
ing proprietor; that the plaintiffs were not bound to pro- 
tect themselves against the consequences of the non- 
natural use by the defendant of his property; that the 
board of trade, in giving their consent to the use of elec- 
tric motive power, acted as the delegates of legislative 
authority, and that the defendant had therefore statutory 
powers to use electric motive power; that the system of 
electric traction adopted by the defendant was as good as 
any other which had come into practical use, and as 
likely to meet the requirements of traffic upon the tram- 
way and the public streets as any other system, and that 
its use was therefore a reasonable exercise of his statu- 
tory powers, and that the defendant was not bound to 
adopt the latest improvements or inventions. 

Held, therefore, that the action must be dismissed, with costs, 
upon the higher scale, the defendant paying the costs of 
the issue of disturbance to the telephonic system of the 
plaintiffs, 


Sir R. Webster, Q. C., Moulton, Q. C., Warmington, 
Q. C., Micklem, and R. W. Wallace, for plaintiffs. 


Sir J. Rigby, Q. C. (S.-G.), Bousfield, Q. C., and Dun- 
ham, for defendant. 


KEKEWICH, J. As between the National Telephone 
Company, whom I shall treat as the sole plaintiffs, al- 
though another is associated with them, and the Leeds 
Corporation,whom I shall treat as the real defendants, 
although not appearing ou the record, there is no ques- 
tion of title and no question but that each is lawfully 
exercising undoubted rights. Nor is there any ques- 
tion but that the acts of the defendants interfere with 
the exercise by the plaintiffs of their lawful rights. 
This would, 1 believe, have been undoubtedly true if 
the case had been thrashed out on evidence without 
the advantage of Mr. Macrory’s report; but that re- 
port renders it unnecessary to deal with the evidence 
on this point. Aud the interference is of a serious 
character, so that, if actionable, the remedy would 
properly be by injunction rather than by damages. 
The realand only question in the case is whether the 
interference is actionable. It was practically admitted 
by the plaintiffs, and my own view certainly is, that if 
they can maintain the action against the defendants at 
all, it must be on the application of the principle now 
well known as that of Fletcher v. Rylands, L. R., 3 H. 
L. 330. That principle, forthe purposes of application 
to the case in hand, may conveniently be stated by 
reference to the second of four propositions set out in 
the fifth chapter of Mr. Garrett's book on the Law of 
Nuisance, which I have consulted in connection with 
more than one point in this case, and gladly take this 
opportunity of mentioning as a work of uncommon 
merit. The proposition is, I think, capable of im- 
provement by the substitution for ‘‘ non-natural” of 
‘*extraordinary,’’ which is the term applied by Lord 
Kingsdown in defining somewhat analogous water 
rights in his well-known judgment in Miner v. Gil- 
mour, 12 Moore P. C. Cas. 181. The land into which the 
plaintiffs and defendants alike discharge their electric 
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current does not belong to eitherof them; but for the 
reasons above indicated, there cannot, as between 
them, be any question that the principle ought to be 
applied (if it be applicable at all) on the basis of their 
being absolute owners. ‘hat principle has never yet 
been applied in English law to such a matter as is nuw 
under consideration; and perhaps it would not be tuo 
much to say that those who enunciated the law in 
Fletcher v. Rylands, ubi supra, and have commented 
on and followed it in other cases, never had present to 
their minds the application of the doctrine to an elec- 
tric current and the possible consequences of its dis- 
charge into the earth. 

The question has been carefully considered in Amer- 
ica, and I have studied with deep interest the case of 
Cumberland Telephone & Telegraph Co. v. United 
Electric Railway, 42 Fed. Rep. 273. The judgment of 
the court in that case, though in no wise binding on 
me, has commanded my earnest attention and respect, 
and but for one circumstance I should not hesitate to 
allow my own conclusion to be guided by the power- 
ful arguments there set forth. That one circumstance 
isthe want of full adoption of the principle of Fletcher 
v. Rvlands, whi supra. American law apparently holds 
the owner of land used for a non-natural or extraordi- 
nary purpose responsible for the consequences of such 
user to his neighbor only when they result from that 
owner’s negligence, and if he can satisfy the court that 
he has not been guilty of negligence, the resulting 
damage to his neighbor is not actionable. It seems to 
me that if the principle of Fletcher v. Rylands, ubi su- 
pra, had been fully adopted in America, the conclu- 
sion of the court in the case just cited must have been 
different. 

I believe that in Scotland too the principle of 
Fletcher v. Rylands has not been accepted, and it 
is not regarded as consistent with justice be- 
tween man and man. It does not fall to me to con- 
sider so large a proposition. The principle is thor- 
oughly well settled here, and my duty is merely to 
consider whether it isapplicable. It would be easy, of 
course, to point out differences between all the cases to 
which it has hitherto been applied and the present; 
and [ have already said that injury arising from such a 
case as the discharge of electric current can scarcely 
have been contemplated by any judge in previous 
cases. But after reflecting much on the novelty of the 
case, on the arguments addressed to me, and on the 
peculiarity of an electric current as distinguished from 
every other power, I fail to see any reason why the prin- 
ciple should not be applied to it. I cannot see my way to 
holding that a man who has created, or if that be inac- 
curate, called into special existence, an electric cur- 
rent for his own purposes, and who discharges it into 
the earth beyond his control, is not as responsible for 
damage which that current dues to his neighbor as he 
would have been if instead he had discharged a stream 
of water. The electric current may be more erratic 
than water, and it may be more difficult to calculate 
or to control its direction or force; but when once it is 
established that the particular current is the creation 
of, or owes its special existence to, the defendant, and 
is discharged by him, I hold that if it finds its way on 
toa neighbor’s land, and there damages the neighbor, 
the latter has a cause of action. At any rate, I think 
that if a distinction isto be taken between this and 
other forces for this purpose, that distinction must be 
made by a higher tribunal, and not by a judge of first 
instance. 

It was endeavored to be argued on behalf of the de- 
fendants that the current injuring the plaintiffs was 
only part of the general body of electricity which may 
be now suid to exist everywhere, and to be proceeding 
in every direction; but the effect of the defendants’ 
operatious is to collect a particular portion of this body 





and to discharge it into the earth at a particular spot, 
and there can be no doubt but that the disturbance of 
the plaintiffs’ telephonic system is caused by the par- 
ticular quantity thus discharged. Assuming the action 
to be maintainable on the principle of Fletcher v. Ry- 
lands, the defendants rely on two answers to the plain- 
tiffs’ claim. First, they say that the plaintiffs might by 
an alteration of their system—that is, by the adoption 
of what is known as ‘‘the metallic return’’—prevent 
the disturbance complained of; and, secondly, they 
say that they (the defendants) are acting under statu- 
tory powers, aud that if, in the proper exercise of 
those powers, they injure the plaintiffs, they are free 
from blame. The first answer is, to my mind, with- 
out foundation. The man who complains of his land 
being thrown out of cultivation by the incursion of 
water escaping from his neighbor's reservoir must not 
be told that he has no right of action, because if he 
had interposed a wall, or otherwise taken care to pro- 
tect himself, the water would not have reached his 
land. He who is using his land in a natural way is not 
bound to take extraordinary precautions, and is enti- 
tled to rely on his neighbor also using his land in a 
natural way, or if he does it otherwise, taking extra- 
ordinary precautions to prevent damage to others 
therefrom. There is no doubt a body of evidence to 
show that a system different from that adopted by the 
plaintiffs had been adopted elsewhere with advantage, 
and may possibly prove to be the most convenient, 
though more expensive, for them; but the evidence 
also proves that their present system has been largely 
adopted, and is received with favor by many compe- 
tent to form an opinion. It also has the merit of econ- 
omy. They are carrying on their own business law- 
fully, and in the mode which they deem best, and I 
cannot oblige them to change their system because 
they might thereby possibly enable the defendants to 
conduct their business without the mischievous con- 
sequences now ensuing. 

True it is that the analogy introduced above fails to 
this extent, that the plaintiffs are using their land for 
an extraordinary purpose, but admittedly it is a law- 
ful purpose, and though under an obligation to obvi- 
ate mischief from their own operations to their neigh- 
bors, they are under none, in my judgment, to protect 
themselves from the defendants or others. The out- 
flow from the reservoir might easily destroy another, 
but so faras Il am aware, there is no principle or au- 
thority in English law for rejecting a claim for dam- 
age by the owner of the latter on the ground that his 
user, as well as that of his neighbor, is extraordinary. 
The second auswer of the defendants to the plaintiffs’ 
claim has required more examination. Having re- 
cently had occasion, in Allison v. City & South Lon- 
don Ry. Co., ‘‘ Times,” 24th Feb., 1892, and again in 
Rapier v. London Tramways Co., 9 L. T. Rep. 59, to 
consider such a plea as is here put forward, and to 
consider many authorities,and in particular the cases of 
Metropolitan Asylum District v. Hill, 6 App. Cas. 193, 
and London, Brighton & South Coast Ry. Co. v. Tru- 
man, 11 id. 45, and theirapplication to different pro- 
visions and circumstances, | do not find it necessary 
again to state my view of the law, or of the lines by 
which I ought to be guided in applying it to a particu- 
lar case. Therefore I shall but briefly explain the rea- 
sons for my conclusion that the defendants’ plea is 
good in law, and that they are not responsible to the 
plaintiffs for the mischief caused by their works. The 
defendants’ authority is derived under a provisional 
order confirmed by act of Parliament. Such provis- 
ional orders in connection with tramways and many 
other undertakings of a public character are now com- 
mon, and I think must be treated as ‘‘a well-known 
and recognized class of legislation” equally as much 
as the Railway Acts, which were referred to in those 
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terms by the lord chancellor in London, Brighton & 
South Coast Ry. Co. v. Truman, ubi supra. The Rail- 
way Acts (again using the language of the lord chan- 
cellor in the same case) were assumed to establish the 
proposition that the railway might be made und used, 
whether a nuisance were created or not; and in my 
judgment a like proposition must be assumed to be es- 
tablished by the provisional orders, one of which is 
here under consideration. ‘The defendants are ex- 
pressly authorized to use electrical power; aud the 
Legislature must be taken to have contemplated, and 
to have condoned by anticipation any mischief arising 
from the reasonable use of such power. A distinction 
was endeavored to be made between cases where ex- 
traordinary powers are directly sanctioned by the Leg- 
islature, and those where it is left to some other au- 
thority (in this instance the board of trade) to deter- 
mine whether, if at all, they may be brought into ope- 
ration. It is within the competence of the Legislature 
to delegate its authority; and when once that dele- 
gated authority has been properly exercised by the 
agent to whom it is intrusted, the sanction is that of 
the Legislature itself just as much as if it had been ex- 
pressed in the first instance in an act of Parliament. 
The defendants relied on section 51 of the provisional 


‘order. They argue that the exception there made in 


favor of the telegraphic, which would include tele- 
phonic, lines of the postmaster-general indicates that 
interference with any other like lines was intended to 
be permitted. The reference supports the more gene- 
ral argument, and I have therefore mentioned it; but 
[rest my decision more on the established principle 
laid down in many cases, and ultimately ratified by 
the House of Lords in London, Brighton & South Coast 
Ry. Co. v. Truman. To this plea of statutory power 
the plaintiffs have a rejoinder. They say that such 
power cannot avail the defendants, unless they have 
acted reasonably in the exercise thereof, and have 
done their best to avoid injury to their neighbors, The 
argument being sound in law, one is compelled to ex 
amine the facts. The defendants work their tramways 
on what is called the “single-trolley system.’’ There 
are other systems which have from time to time been 
used, and, it seems, are still in use elsewhere, and there 
are at least some good reasons for the conclusion that, 
by the adoption of one or other of these systems, the 
defendants might wholly or partially avoid the mis- 
chief which they now occasion. There is a contest on 
the evidence whether any of these other systems can 
be regarded as good, apart from comparison with that 
of the defendants; and there is a further conflict of 
evidence whether, if good, they are comparable in 
merit with that of the defendants. My conclusion from 
the evidence is that the defendants’ system is, on the 
whole, the best which practical science has yet discov- 
ered, but there is no occasion really to go as far as 
this. It is enough to say—and about this I entertain 
no doubt—that it is at least as good as any other, and 
has been proved by experience, especially in the Uni- 
ted States, where there have been large opportunities 
for experiment and consideration, to be as likely as 
any other to meet the requirements of traffic, and the 
convenience of all concerned in the protection of the 
site of tramways for the use of legitimate purposes 
other than those of the tramway undertaking. It can- 
not be that, in the application of the law which I am 
now considering, the court is bound to hold a railway 
or other company liable for the consequences of acts 
done under statutory powers because it has not adopted 
the last inventions of ever-changing, ever-advancing 
scientific discovery. It is surely impossible, with any 
regard to that common sense which, after all, is the 
foundation of this and many other branches of law, to 
say that a railway company which was not liable last 
year, last mouth, or even yesterday, because until they 





its undertaking was carried on according to the rules 
acknowledged to be the best, is liable now, not be- 
cause those rules have been proved to be altogether 
wrong in practice or unscientific in principle, but be- 
cause some diligent worker in this department has dis- 
covered what is held for the moment to be a large im- 
provement, but may to-morrow turn out to be only a 
step in the progress of farther advance; and yet this 
might be the necessary conclusion in many cases, and 
indeed might be the necessary conclusion here, if I 
were driven to support the plaintiffs’ claim on the 
ground that the single-trolley system, so largely ap- 
proved where it has been largely tried, does not avail 
the defendants as a proper exercise of their statutory 
powers because another system is in use,and appar- 
ently successful use, at Buda-Pesth or elsewhere. Ido 
not wish to prejudice the question whether a charge of 
negligence in the exercise of statutory powers can be 
supported by cogent evidence that the company exer- 
cising those powers had failed to adopt alterations or 
precautions which sufficient experience has shown to 
be of large, indisputable and permanent value. That 
question may easily arise in many of the disputes which 
are likely enough from time to time to occur between 
public companies and those whom their operations in- 
juriously affect ; and it may even arise between the par- 
ties to this litigation. Suffice it to say that it does not 
arise now. 

Holding on the above grounds that the plaintiffs can- 
not maintain an action, either for an injunction or for 
damages, against the defendants, I must order them to 
pay the general costs. If ever there has been or ean 
be acase to which the distinction between the two 
scales of costs is properly applicable, this is the one; 
and the costs must be taxed on the higher scale. But 
it remains to make an exception, and that to some ex- 
tent. [have already stated that the interference with 
the plaintiffs by the defendants is beyond doubt. I do 
not think that this ought to have been litigated. Mr. 
Macrory’s report shows that one fair experiment 
would have proved the facts about which there really 
was very little doubt independent of his report, and 
that much time was uselessly spent on evidence. Not 
only must the plaintiffs be excused payment of the de- 
fendants’ costs of this issue, which must be defined to 
be the issue whether the plaintiffs’ telephonic system 
was in fact interfered with by the defendants’ opera- 
tions, but the costs thus excepted from the general 
costs of the action must be borne by the defendants 
and set off. These costs will, of course, include those 
incurred in the experiments conducted at Leeds under 
Mr. Macrory’s superintendence. 

There will be judgment for the defendants, with 
costs modified in the manner above expressed. 


(Hudson River Telephone Co. v. Watervliet T. & R. 
Co., 135 N. Y. 393; 8. C.,46 Alb. L. J. 485, is somewhat 
analogous to and in harmony with this decision.—Eb.] 





EXTRADITION —INTERSTATE — TRIAL FOR 
DIFFERENT OFFENSE. 


UNITED STATES SUPREME COURT, APRIL 3, 1893. 


LASCELLES V. STATE OF GEORGIA.* 


As between the States of the Union, fugitives from justice 
have no right of asylum, in the international sense; and 
a fugitive who has been returned by interstate rendition 
may be tried for other offenses than that for which his 
return was demanded, without violating any right secured 
by the Constitution or laws of the United States. 16S. E. 
Rep. 945, affirmed. 


*13 Sup. Ct. Rep. 687. 
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N error to the Supreme Court of the State of Geor- 

gia. 

Indictment of Sidney Lascelles in the Superior Court 
of Floyd county, Ga., for forgery. Defendant was con- 
victed, and the judgment was affirmed by the Supreme 
Court of the State, whereupon he sued out a writ of 
error from this court. 


W. W. Vandiver, for plaintiff in error. 
J. M. Terrell and D. B. Hamilton, for the State. 


Jackson, J. This case is brought here by writ of 
error to the Supreme Court of the State of. Georgia. 
The single Federal question presented by the record, 
and relied on to confer upon this court the jurisdic- 
tion to review the judgment of the Supreme Court of 
Georgia, complained of by the plaintiff in error, is 
whether a fugitive from justice, who has been surren- 
dered by one State of the Union to another State 
thereof upon requisition charging him with the com- 
mission of a specitic crime, has, under the Constitu- 
tion and laws of the United States, a right, privilege or 
immunity to be exempt from indictment and trial in 
the State to which he is returned for any other or dif- 
ferent offense than that designated and described in 
the requisition proceedings under which he was de- 
manded by and restored to such State, without first 
having an opportunity to return to the State from 
which he was extradited. 

The facts of the case on which this question is raised 
are briefly these: In July, 1891, two iudictments were 
regularly found by the grand jury of the county of 
Floyd, State of Georgia, against the plaintiff in error, 
under the name of WalterS. Beresford, which respect- 
ively charged bim with the offense “ of being a common 
cheat and swindler,” and with the crime of “ larceny 
after trust delegated,” both being criminal acts by 
the lawa of Georgia, and alleged to have been commit- 
ted in the county of Floyd. At the time these indict- 
ments were found the plaintiff in error was residing in 
the State of New York. In September, 1891, the gov- 
ernor of the State of Georgia made a requisition on 
the governor of the State of New York for the arrest 
and surrender of the plaintiff in error to designated 
officials of the former State, naming him, as he was 
named in the indictment, Walter S. Beresford. In the 
requisition, as well asin the warrant for his arrest, 
the offenses for which his rendition was demanded 
were stated and designated as charged in the indict- 
ment. 

After being arrested in pursuance of the warrant, he 
was duly delivered tothe agent of the State of Geor- 
gia, was brought to the county of Floyd, in said State, 
and there delivered to the sheriff of the county, by 
whom he was detained in the county jail. While so 
held, and before trial upon either of the indictments 
on which the requisition proceedings were based, the 
grand jury of the county, on October 6, 1891, found a 
new indictment against him for the crime of forgery, 
naming him therein as Sidney Lascelles, which was his 
true and proper name. Thereafter he was put upon 
his trial in the Superior Court of the county of Floyd 
upon this last indictment. Before arraignment he 
moved the court to quash said indictment “on the 
ground that he was being tried for a separate and dif- 
ferent offense from that for which he was extradited 
from the State of New York to the State of Georgia, 
without first being allowed a reasonable opportunity 
to return to the State of New York.’’ This motion was 
overruled, and he was put upon trial. Thereupon he 
filed aspecial plea setting forth the foregoing facts, 
and averring that he could not be lawfully tried for a 
separate and different crime from that for which he 
was extradited. This plea was overruled, and having 
been put upon his trial under the indictment, he was 





found guilty of the offense charged. His motion for a 
new trial being overruled and refused, he filed a bill of 
exceptions, and carried the case to the Supreme Court 
of Georgia, the court of highest and last resort in that 
State, before which he again asserted his exemption 
from trial upon the indictment upon the grounds 
stated in his motion to quash, and in his special plea; 
but the Supreme Court of Georgia sustained the ac- 
tion of the lower court therein, and in all respects af- 
firmed the judgment of the Superior Court. 

The plaintiff in error prosecutes the present writ of 
error to review and reverse this decision of the Su- 
preme Court of Georgia, claiming that in its rendition 
aright, privilege or immunity secured to him under 
the Constitution and laws of the United States, spe- 
cially set up and insisted on, was denied. The particu- 
lar right claimed to have been denied is the alleged 
exemption from indictment and trial except for the 
specific offenses on which he had been surrendered. 

The question presented for our consideration and 
determination is whether the Constitution and laws of 
the United States impose any such limitation or re- 
striction upon the power and authority of a State to 
indict and try persons charged with offenses against 
its laws, who are brought within its jurisdiction under 
interstate rendition proceedings. 

While cases involving questions of international ex- 
tradition and interstate rendition of fugitives from 
justice have frequently been before this court for de- 
cision, this court has not passed upon the precise point 
here presented. The second clause of section 2, arti- 
cle 4, of the Constitution of the United States, declares 
that “‘a person charged in any State with treason, fel- 
ony or other crime, who shall flee from justice, and be 
found in another State, shall on demand of the execu- 
tive authority of the State from which he fled, be de- 
livered up, to be removed tothe State having juris- 
diction of thecrime.’’ To carry this provision into 
effect, Congress passed the act of February 12, 1793, the 
first and second sections of which have been re-enacted 
and embodied in sections 5278 and 5279 of the Revised 
Statutes of the United States, prescribing the methods 
of procedure on the part of the State demanding the 
surrender of the fugitive, and providing that ‘‘it shall 
be the duty of the executive authority of the State or 
Territory to which such person has fled to cause him 
to be arrested and secured, and cause notice of the ar- 
rest to be given to the executive authority making 
such demand, orto the agent of such authority ap- 
pointed to receive the fugitive, and to cause the fugi- 
tive to be delivered tosuch agent when he shall ap- 
pear,”’ and providing further that the agent “so ap- 
pointed, who shall receive the fugitive into his cus- 
tody, shall be empowered to transport him to the State 
or Territory from which he has fled.”’ 

Upon these provisions of the organic and statutory 
law of the United States rest exclusively the right of 
one State to demand, and the obligation of the other 
State upon which the demand is made to surrender, a 
fugitive from justicet Now the proposition advanced 
on behalf of the plaintiff in error in support of the 
Federal right claimed to have been denied him is that 
inasmuch as interstate rendition can only be effected 
when the person demanded as a fugitive from justice 
isduly charged with some particular offense or of- 
fenses, his surrender upon such demand carries with 
it the implied condition that he is to be tried alone for 
the designated crime, and that in respect to all of- 
fenses other than those specified in the demand for his 
surrender, he has the same right of exemption as a ftu- 
gitive from justice extradited from a foreign Nation. 
This proposition assumes, as is broadly claimed, that 
the States of the Union are independent governments, 
having the full prerogatives and powers of Nations, ex- 
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ernment, and not only have the right to grant, but do 
in fact afford, to ail persons within their boundaries, 
an asylum as broad and secure as that which independ- 
ent Nations extend over their citizens and inhabit- 
ants. Having reached, upon this assumption, or by 
this process of reasoning, the conclusion that the same 
rule should be recognized and applied in interstate 
rendition as in foreign extradition of fugitives from 
justice, the decision of this court in U. 8. v. Rauscher, 
119 U.S. 407 et seq., is invoked as acontrolling avthor- 
ity on the question under cousideration. If the prem- 
iseson which this argument is based were sound, the 
conclusion might be correct. But the fallacy of the 
argument lies in the assumption that the States of the 
Uniou occupy toward each other, in respect to fugi- 
tives from justice, the relation of foreign Nations, in 
the same sense in which the general government stands 
toward independent sovereignties on that subject; and 
in the further assumption thata fugitive from justice 
acquires in the State to which he may flee some State 
or personal right of protection, improperly called a 
“right of asylum,’’ which secures to him exemption 
from trial and punishment for acrime committed in 
another State, unless such crime is made the special 
object or ground of his rendition. 

This latter position is only a restatement in another 
form of the question presented for our determination. 
The sole object of the provision of the Constitution, 
and the act of Congress to carry it into effect, is to se- 
cure the surrender of persons accused of crime, who 
have fled from the justice of the State whose laws they 
are charged with violating. Neither the Constitution 
nor the act of Congress providing for the rendition of 
fugitives upon proper requisition being made confers, 
either expressly or by implication,any right or privilege 
upon such fugitives, under and by virtue of which they 
can assert, in the State to which they are returned, ex- 
emption from trial forany criminal act done therein. 
No purpose or intention is manifested to afford them 
any immunity or protection from trial and punish- 
ment for any offenses committed in the State from 
which they flee. On the contrary, the provisions of 
both the Constitution and the statute extends to all 
crimes and offenses punishable by the laws of the State 
where the act is done. Kentucky v. Dennison, 24 How. 
66, 101, 102; Ex parte Reggel, 114 U. S. 642. 

The case of U. S. v. Rauscher, 119 U. S. 407, has no 
application to the question under consideration, be- 
cause it proceeded upon the ground of a right given 
impliedly by the terms of a treaty between the United 
States and Great Britain, as well as expressly by the 
acts of Congress in the case of a fugitive surrendered 
to the United States by a foreign Nation. That treaty, 
which specified the offenses that were extraditable, 
and the statutes of the United States passed to carry 
it and other like treaties into effect, constituted the 
supreme law of the land, and were construed to ex- 
empt the extradited fugitive from trial for any other 
offense than that mentioned in the demand for his sur- 
render. There is nothing in the Constitution or stat- 
utes of the United States in reference to interstate 
rendition of fugitives from justice which can be re- 
garded as establishing any compact between the States 
of the Union, such as the Ashburton treaty contains, 
limiting their operation to particular or designated of- 
fenses. On the contrary, the provisions of the organic 
and statutory law embrace crimes and offenses of every 
character and description, punishable by the laws of 
the State where the forbidden acts are committed. It 
is questionable whether the States could constitution- 
ally enter into any agreement or stipulation with each 
other for the purpose of defining or limiting the of- 
fenses for which fugitives would or should be surren- 
dered. But it is settled by the decisions of this court 
that, except in the case of a fugitive surrendered by a 





foreign government, there is nothing in the Constitu- 
tion, treaties or laws of the United States which ex- 
empts an offender, brought before the courts of a State 
for an offense against its laws, from trial and punish- 
ment, even though brought from another State by un- 
lawful violence, or by abuse of legal process. Ker v. 
Illinois, 119 U. S. 436, 444; Mahon v. Justice, 127 id. 
700, 707, 708, 712; Cook v. Hart, 146 id. 183, 190, 192. 

In the case of Mahon v. Justice, 137 U. S. 700, a fugi- 
tive from the justice of Kentucky was kidnapped in 
West Virginia, and forcibly carried back to Kentucky, 
where he was held for trial on a criminal charge. The 
governor of West Virginia demanded his restoration 
to the jurisdiction of that State, which being refused, 
his release was sought by habeas corpus; and it was 
there contended, that under the Constitution and laws 
of the United States, the fugitive had a right of asy- 
lum in the State to which he fled, which the courts of 
the United States should recognize and enforce, except 
when removed in accordance with regular proceedings 
authorized by law. Instead of acceding to this propo- 
sition, this court said: ‘‘ But the plain answer to this 
contention is that the laws of the United States do not 
recognize any such right of asylum as is here claimed, 
on the part of the fugitive from justice in any State to 
which he has fled; nor have they, as already stated, 
made any provision for the return of parties who, 
by violence, and without lawful authority, have been 
abducted froma State.’’ And the court further said: 
“As tothe removal from the State of the fugitive 
from justice ina way other than that which is pro- 
vided by the second section of the fourth article of the 
Constitution, which declares that ‘a person charged in 
any State with treason, felony or other crime, who 
shall flee from justice, and be found in another State, 
shall, on demand of the executive authority of the 
State from which he fled, be delivered up to be re- 
moved to the State having jurisdiction of the crime,’ 
and the laws passed by Congress to carry tho same 
into effect, it is not perceived how that fact can affect 
his detention upon a warrant for the commission of a 
crime within the State to which he is carried. The ju- 
risdiction of the court in which the indictment is 
found is not impaired by the manner in which the ac- 
cused is brought beforeit. There are many adjudica- 
tions to this purport cited by counsel on the argu- 
ment, tosome of which we will refer.’’ Pages 707, 708, 
127 U. S. 

After reviewing a number of cases on this question, 
the court proceeded: ‘*Other cases might be cited 
from the same courts holding similar views. There is 
indeed an entire concurrence of opinion as to the 
ground upon which a release of the appellant in the 
present case is asked, namely, that his forcible abduc- 
tion from another State, and conveyance within the 
jurisdiction of the court holding him, is no objection 
to the detention and trial for the offense charged. 
They all proceed upon the obvious ground that the of- 
fender against the law of the State is not relieved 
from liability because of personal injuries received 
from private parties, or because of indignities commit- 
ted against another State. It would indeed be a strange 
conciusion if a party charged with a criminal offense 
could be excused from answering to the government 
whose laws he had violated because other parties had 
done violence to him, and also committed an offense 
against the laws of another State.” Page 712, 127 U.S. 
The same principle was applied in the case of Ker v. 
Illinois, 119 U.S. 436. 

If a fugitive may be kidnapped or unlawfully ‘ab- 
ducted from the State or country of refuge, and be 
thereafter tried in the State to which he is forcibly car- 
ried, without violating any right or immunity secured 
to him by the Constitution and laws of the United 
States, it is difficult to understand upon what sound 
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principle can be rested the denial of a State’s author- 
ity or jurisdiction to try him for another or different 
offense than that for which he was surrendered. If the 
fugitive be regarded as not lawfully within the limits of 
the State in respect to any other crime than the one on 
which his surrender was effected, still that fact does 
not defeat the jurisdiction of its courts to try him for 
other offenses, any more than if he had been brought 
within such jurisdiction forcibly, and without any le- 
gal process whatever. 

We are not called upon in the present case to con- 
sider what, if any, authority the surrendering State 
has over the subject of the fugitive’s rendition, beyond 
ascertaining that he is charged with crime in the State 
from which he has fled, nor whether the States have 
any jurisdiction to legislate upon the subject, and we 
express no opinion on these questions. 

To apply the rule of international or foreign extradi- 
tion, as announced in U.S. v. Rauscher, 119 U. S. 407, 
to interstate rendition, involves the confusion of two 
essentially different things, which rest upon entirely 
different principles. In the former the extradition de- 
pends upon treaty contract or stipulation, which rests 
upon good faith, and in respect to which the sovereign 
upon whom the demand is made can exercise discre- 
tion as well as investigate the charge on which the 
surrender is demanded; there being no rule of comity 
under and by virtue of which independent Nations are 
required or expected to withhold from fugitives within 
their jurisdiction the right of asylum. In the matter of 
interstate rendition however there is the binding force 
and obligation, not of contract, but of the supreme law 
of the land, which imposes no conditions or limitations 
upon the jurisdiction and authority of the State to 
which the fugitive is returned. 

There are decisions in the State courts, and in some 
of the lower Federal courts, which have applied the 
rule laid down in U. S. v. Rauscher, supra, to inter- 
state rendition of fugitives under the Constitution and 
laws of the United States; butin our opinion they do 
not rest upon sound principle, and are not supported 
by the weight of judicial authority. 

The cases holding the other and sounder view, thata 
fugitive from justice, surrendered by one State upon 
the demand of another, is not protected from prosecu- 
tion for offenses other than that for which he was ren- 
dered up, but may, after being restored to the de- 
manding State, be lawfully tried and punished for any 
and all crimes committed within its territorial juris- 
diction, either before or after extradition, are the fol- 
lowing: Jn re Noyes, 17 Alb. L. J. 407; Ham vy. State, 
4 ‘lex. App. 645; State v. Stewart, 60 Wis. 587; S. C., 
50 Am. Rep. 388; People v. Cross, 185 N. Y. 536; Com. 
v. Wright (Mass.), 33 N. FE. Rep. 82; and /n re Mills, 52 
Vt. 609. 

These authorities are followed by the Supreme Court 
of Georgia in the clear opinion pronounced by Lump- 
kin, J., in the present case. 

The highest courts of the two States immediately or 
more directly interested in the case under considera- 
tion hold the same rule on this subject. The plaintiff 
in error does not bear in his person the alleged sover- 
eignty of the State of New York, from which he was 
remanded (Dow’s Case, 18 Penn. St. 37); but if he did, 
that State properly recognizes the jurisdiction of the 
State of Georgia to try and punish him for any and all 
crimes committed within its territory. But aside 
from this, it would be a useless and idle procedure to 
require the State having custody of the alleged crimi- 
nal to return him to the State by which he was ren- 
dered up in order to go through the formality of again 
demanding his extradition for the new or additional 
offenses on which it desired to prosecute him. 
The Constitution and laws of the United States im- 
pose no such condition or requirement upon the State. 





Our conclusion is, that upon a fugitive’s surrendering 
to the State demanding his return in pursuance of Na- 
tional law, he may be tried in the State to which he is 
returned for any other offense than that specified in 
the requisition for his rendition, and that in so trying 
him against his objection no right, privilege or immu- 
nity secured to him by the Constitution and laws of 
the United States is thereby denied. 

It follows therefore that the judgment in the pres- 
ent case should be affirmed. 


——_e__—_ 


THE FIRST UNCONSTITUTIONAL ACT OF 
CONGRESS. 
ONGRESS, on March 23, 1792, passed an act con- 
ferring on the Circuit Courts of the United States 
duties that were not judicial. Some of the courts did 
nothing toward carrying out the act while the others 
merely acted in the capacity of commissioners. The 
judges of these courts all by letter informed the presi- 
dent of the invalidity of the law. 

At the next term of the Supreme Court the attorney- 
general, at the instance of Hayburn, an interested 
party, moved that a mandamus be directed to the Cir- 
cuit Court for the district of Pennsylvania, a court 
that did nothing concerning the execution of the law. 
This motion was held under advisement until the next 
term, butin the meantime the objectionable part of 
the act was repealed and otherwise amended by Con- 
gress so that further action in the case was unneces- 
sary. Inthe letters of the justices, Jay, Cushing, Wil- 
son, Blair and [redell, it plainly appears that they 
thought the act was unconstitutional. 

Under the act, as amended, all rights to pensioners 
were saved that were based on a legal adjudication. The 
question now arose, were the acts of the judges, acting 
as commissioners, lawful adjudications? 

Yale Todd, a pensioner whose claim had been al- 
lowed in accordance with the action of the judges sit- 
ting as commissioners, was sued by the United States 
for the sum of $172.91, the amount of money received 
by himas his pension. The parties agreed that if the 
judges, sitting as commissioners, and not as a court, 
had full power and authority by virtue of the act, then 
the defendant should prevail, but if they had not that 
power, then the plaintiff should recover. Judgment 
was given for the plaintiff. Chief Justice Jay, Justices 
Cushing, Wilson, Blair and Patterson were present. 
They stated no grounds of the decision. 

See foot-note by Chief Justice Taney in 13 How. 52. 

This case has a peculiar historical value as it is, | 
think, the first casein which the Supreme Court of the 
United States declared an act of Congress unconstitu- 
tional. It was decided February 17, 1794, almost a 
decade before Marbury v. Madison, which is usually 
regarded as the first case. Thus do we see that the 
Supreme Court, so early as this, knowing its duty did 
not hesitate to assert it. In accordance with this prin- 
ciple, again and again, it has been the guardian of the 
people’s rights to such an extent that it is held with 
the greatest possible reverence at home and an unpar- 


alleled respect abroad. 
M. T. KEnNpIG. 
ANN ARBOR, MIcH., May 19, 1893. 





NEW YORK COURT OF APPEALS AB- 
STRACTS. 

AGENCY—FRAUD OF AGENT.— Plaintiffs alleged that 
they employed defendant to purchase for them an in- 
terest in afirm of which he was a member; that he 
purchased it for $45,750, which was $6,000 less than 








RICE Ae ash aE re 


THE ALBANY LAW JOURNAL. 417 








canna 





they paid for it, and kept the 36,000 himself. Defend- 
ant claimed that he sold for his partner, under an 
agreement with him that he should have 36,000 for his 
services and for his consent to accept plaintiffs as part- 
ners. The seller and several other witnesses testified 
in favor of plaintiffs, while defendant denied their 
statements, and gave evidence in support of his claim. 
Held, that it was material error to charge the jury 
that before they could find a verdict against defendant 
they must find that $51,750 was not the seller’s lowest 
price, in view of the sum he was to pay defendant; 
since, if defendant was plaintiffs’ agent, it was his duty 
to inform them of the exact facts. April 25, 1895. 
Duryea v. Vosburgh. Opinion per Curiam. 


APPEAL—PRESUMPTIONS ON—RECORD—NEW TRIAL 
—QUESTIONS OF FACT—DECISION OF GENERAL TERM.— 
(1) Where on appeal the General Term reverses an or- 
der denying a motion for a new trial ou the minutes, 
and the order of reversal does not show whether the 
reversal was on the law or facts, or both, the Court of 
Appeals will assume, in order to sustain the latter 
order, that it was on the facts. (2) On appeal to the 
Court of Appeals by the party who was successful in 
the trial court, from a judgment of reversal of the 
General Term, such successful party cannot avail him- 
self of any alleged errors in adverse rulings on the 
trial, though erroneous, and conclusive of his rights. 
(3) In such case, if such party desires such rulings re- 
viwed, he should go back under the order for a new 
trial, and raise them on the retrial, and if defeated, 
present them on appeal from the judgment. (4) In an 
action for the price of an engine sold defendant there 
was conflicting evidence, which was regarded by the 
trial court as material, and which, under the rulings of 
such court, raised a material issue of fact, in respect to 
which opposing conclusions might be reached. Held 
that a judgment of the General Term, reversing an 
order denying a motion for a new trial on the facts, 
was conclusive. April 11, 1893. Cooke v. Underhill 
Manuf'g Co. Opinion by Andrews, C. J. 


CRIMINAL LAW — HOMICIDE — EVIDENCE—INSTRUC- 
TIONS.— (1) Defendant, after his discharge from prison 
fur larceuy, boarded with a friend, being out of work 
and having no money. He left his friend’s house to go 
to the city for the avowed purpose of obtaining work, 
and was seen going up to deceased’s rvom by persons 
living in the same house, and shortly after leaving the 
house running. Soon afterward deceased was found to 
be dying froma fracture of the skull. Defendant, who 
had bought drinks during the day at different saloons 
on credit, went to other saloons and spent money 
freely, and on being arrested was found to have 
watches which belonged to deceased. A hatchet stained 
with blood was also taken from him. At the time of 
the arrest he denied any knowledge of deceased, and 
claimed that the watches were his property. On trial 
he admitted being acquainted with deceased, claimed 
to have killed him in self-defense, and accounted for 
his possession of the watches by saying that deceased 
had asked him to sell them for him. Held, sufficient 
to support a conviction of murder in the first degree. 
(2) The court, in reciting in his charge the defendant’s 
story as to his having to kill deceased in self-defense, 
said: ‘‘ Which of course is not gainsaid, and no one 
lives toyainsay it.’’ Held not erroneous, in that it was 
proper to call the attention of the jury to the fact that 
defendant’s story was uncorroborated, as one of the 
facts to be determined in the case. (3) The court 
charged that the prosecution claimed that there was 
ample evidence of premeditation, and added: “Of 
course if the defendant had had in mind, when he 
took the axe in hand, the killing of the deceased, and 
carried that design out, that is ample deliberation and 
premeditation.” Held unobjectionable, in that it left 





to the jury to decide whether the evidence made out a 
case of justifiable homicide. (4) A witness called to 
prove that the watches belonged to deceased was asked 
as to his acquaintance with deceased, whether he and 
deceased belonged to the same post in the G. A. R., 
and whether he served with him in the war in the 
same regiment. Held proper evidence, as tending to 
show witness’ opportunities to become acquainted 
with deceased’s affairs, and furnishing a basis on which 
the jury might estimate the weight to be given to his 
testimony. (5) Defendant testified that deceased had 
made an insulting remark about defendant’s wife, and 
the district attorney, in his address to the jury, refer- 
red to deceased ‘‘as a veteran in the late war, who ren- 
dered meritorious service to the government, went to 
war, and would be the last man to call a womana 
whore.”’ Held, that such language did not pass the 
legitimate limit of debate. April 25, 1893. People v. 
Rohl. Opinion by Andrews, C. J. 


CRIMINAL LAW — HOMICIDE — EVIDENCE — INSTRUC- 
TIONS.— (1) On a trial for murder, where the court ac- 
curately, but briefly, instructs the jury as to the law 
concerning the different degrees of homicide, and de- 
fendant, represented by competent counsel, asks no 
further or fuller instruction, a judgment of conviction 
will not be reversed simply because there was not a 
more elaborate presentation of the law by the trial 
court. (2) A premeditated and deliberate intention to 
kill deceased is shown by evidence that defendant was 
jeslous of deceased on account of a supposed intimacy 
between deceased and defendant’s mistress; that de- 
fendant had made threats to kill him; and that on 
meeting deceased he began the encounter, and struck 
him repeatedly with a deadly weapon, while during the 
whole time deceased was attempting to escape. (3) 
Under the Code of Criminal Procedure, section 376, 
prescribing what shall be causes of challenge to jurors, 
and providing that the previous expression or forma- 
tion of an opinion as to the guilt or innocence of de- 
fendant is not ground of challenge for actual bias toa 
person otherwise legally qualified, if he declare on 
oath that he ‘“believes’* such opinion will not in- 
fluence his verdict, it is sufficient for a juror to swear 
that he “ thinks”’ such opinion will not influence such 
verdict; the words “ think”’’ and “ believe ”’ being sub- 
stantially equivalent. (4) The admission of a declara- 
tion by defendant’s mistress, in his absence, that there 
would be a fight when defendant and deceased met, 
because defendant was jealous of him, though errone- 
ous, a8 being the declaration of athird person in the 
absence of the party, was error without prejudice, in 
that it tended to show jealousy to be his motive, which 
fact would probably have been taken by the jury in 
extenuation of the crime. April 11, 1893. People v. 
Martell. Opinion by Andrews, C. J. 


HOMICIDE — SELF-DEFENSE — INSTRUCTION — 
EVIDENCE.—(1) On a triai for murder, where it ap- 
peared that defendant and deceased became involved 
in a fight, defendant testified that he had been chased 
into a store by deceased and his companions; that he 
went out and told them that he would have them ar- 
rested, and would follow them for that purpose; that 
they then attacked him; and that he used his knife, 
without knowing what he did. It was shown that de- 
fendant, immediately after the fight, went and armed 
himself with a knife, went back to attack the party of 
men, and commenced striking right and left, killing 
deceased and wounding another. Held, that defendant 
was not entitled to a charge that he had a right to fol- 
low deceased for the purpose of having him arrested, 
and if when assaulted by deceased while so engaged 
defendant apprehended, or had reasonable ground to 
apprehend, that deceased would do him some great 
bodily injury, defendant was justified in killing de- 
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ceased. (2) There was no error in refusing defendant’s 
request that the burden of proof was on the prosecu- 
tion, and if, from the whole evidence, the jury enter- 
tain a reasonable doubt of defendant's guilt, be is en- 
titled to the benefit thereof, where the recorder, in his 
general charge, said that defendant was entitled to ‘the 
benefit of every reasonable doubt arising out of the 
evidence,” and that he is presumed to be innocent 
“until that presumption is overcome by proof satis- 
factory to”’ the jury. (3) Evidence was admissible 
that defendant stabbed a companion of deceased in the 
same affray, as it was one of the surrounding circum- 
stances which related to and illustrated the principal 
fact. April 11, 1893. People v. Pallister. Opinion by 
Gray, J. 


GAS COMPANIES — EXTENSION OF POWERS — ELEC- 
TRIicITy.— Under the Laws of 1890, chapter 566, article 
6, section 60, which authorizes the formation of corpo- 
rations for manufacturing and supplying gas for illu- 
minating purposes, * or’ for manufacturing electricity 
for producing light, heat or power, both the powers of 
a gas company and an electric light company may 
be combined in one corporation, and expressed in 
one certificate; and therefore a gas company existing 
before the passage of such law may extend and enlarge 
its corporate powers sv as to enable it to manufacture 
and use electricity for producing light, heat and 
power, under the Laws of 1892, chapter 688, section 32, 
which authorizes corporations to so enlarge their 
powers as to include any purpose and power which at 
the time of such extension might properly be included 
in the certificate for the formation of a corporation of 
the same general character under any general law. 
April 18, 1893. People, ex rel. Municipal Gas Co. of 
Citu of Albuny, v. Rice. Opinion by O’Brien, J. 


INSANITY—APPLICATION TO BE ADJUDGED SANE— 
HOW TRIED.— (1) Code of Civil Procedure, section 2343, 
which provides that where an alleged lunatic becomes 
competent to manage himself and his affairs, the court 
must make an order terminating the committee of his 
person and property, vests the court with a discretion 
us to the manner in which he will ascertain whether 
the alleged lunatic has become sane; and the presiding 
justice may cause the lunatic to be brought before him 
for his personal examination, or he may appoint an 
expert to examine and report, or he may cause wit- 
nesses to be brought before him and examined in open 
court, or he may refer the matter to a referee to take 
the evidence of witnesses and report thereon, or he 
may hear the application on affidavits, or he may 
order the question to be tried before a jury. In 
re Hanks, 3 Johns. Ch. 568; In re Weis, 16 N. J. Eq. 
318. (2) Where an adjudged lunatic has refused to 
avail himself of two opportunities given him to have 
the question of his sanity tried by a jury, his third ap- 
plication for a supersedeas of the commission on sub- 
stantially the same affidavits as on his prior applica- 
tions, again asking for a hearing before a jury, is prop- 
erly denied. April 18, 1893. Jn re Blewitt. Opinion 
by Earl, J. 


MORTGAGE — STRICT FORECLOSURE — RIGHTS OF 
PRIOR MORTGAGEE--DEFECTIVE FORECLOSURE—NEC- 
ESSARY PARTIES ~ APPEALABLE JUDGMENT.— (1) A 
prior mortgagee, who becomes the purchaser of a part 
of the mortgaged property on foreclosure sale, with 
full knowledge of the existence of a junior mortgage, 
which was not affected by the foreclosure because the 
junior mortgagee was not made a party, is not entitled 
to the exceptional remedy of strict foreclosure, com- 
pelling the junior mortgagee to redeem within a speci- 
fied time, or be forever barred or foreclosed of the 
right of redemption. 16 N. Y. Supp. 267, reversed. (2) 


The prior mortgagee is however entitled to an ordi- 
nary decree foreclosing her mortgage as against the 





junior mortgagee, notwithstanding the prior defective 
foreclosure. (3) In an action by the prior mortgagee, 
who has foreclosed her mortgage, and purchased a part 
of the mortgaged premises, to again foreclose her 
mortgage, as against a junior mortgagee, not made a 
party to the first action, the purchasers on foreclosure 
of the other portions of the mortgaged premises are 
necessary parties, so that the liens of the two mort- 
gages may be determined and adjudicated as against 
their respective portions. (4) Where a complete deter- 
mination of an equitable action cannot be had without 
the presence of other parties, the objection of a defect 
of parties is available on appeal, though not raised by 
demurrer or answer. (5) A judgment that a junior 
mortgagee, not made a party to the foreclosure of a 
prior mortgage, give the prior mortgagee notice, within 
a specified time, of his desire and intention to redeem 
the lands purchased by the prior mortgagee on fore- 
closure, or be forever barred of his right of redemp- 
tion, is a final judgment, and appealable, though, in 
case notice of redemption is given, the judgment fur- 
ther provides for the taking and stating of an account 
before a referee, and the payment of the amount 
found due, before the junior mortgagee is entitled toa 
conveyance. April 18, 1893. Moulton v. Cornish. 
Opinion by Maynard, J. 


PUBLIC LANDS—RESERVATION IN GRANT—RIPARIAN 
RIGHTS—COMPTROLLER’S SALE—ADVERSE POSSESSION. 
—(1) A patent from the crown of lands bounded by 
navigable tide-water conveys no title to land below 
high-water mark, though such patent was also a grant 
of a manorial franchise with governmental powers, in 
that such franchise, being of a public character, to be 
held and exercised by the grantee as a representative 
of the crown, could not enlarge the property rights of 
the patentee. (2) Where a patent of land under water 
reserved a yearly rent forever, but contained no pro- 
vision for forfeiture or reservation of a right of entry, 
the payment of rent was a condition subsequent to the 
vesting of the estate, and the grantor could enforce 
forfeiture for non-payment. 17 N. Y. Supp. 681, af- 
firmed. (3) Where such grant is forfeited and sold for 
non-payment of rent, the comptroller’s deed thereof, 
reciting 2 compliance with all the provisions of the 
law, and being regular and valid on its face, is prima 
fucie evidence of the existence of the jurisdictional 
facts authorizing a sale. 3 Washb. Real Prop. (5th ed.) 
205; People v. Mauran, 5 Den. 389; People v. Living- 
ston, 8 Barb. 277; Steiner v. Coxe, 4 Penn. St. 28; Hill 
v. Miller, 36 Mo. 182; U. S. v. Arrendo, 6 Pet. 691; 
Bagnell v. Broderick, 13 Pet. 463; E. G. Blakslee 
Manuf’g Co. v. E. G. Blakslee’s Sons Iron Works, 129 
N. Y. 155, 160. (4) Laws of 1819, chapter 222, section 
22, provides that the purchaser of lands so sold must 
give written notice thereof to occupants, stating the 
consideration, and that unless paid to the purchaser, 
with fifty per cent interest, within six months after 
notice, such occupants’ title thereto shall be forever 
barred; and that the purchaser, to complete title, must 
show proof of notice, and the payment requested 
thereby had been made. Held, that the fact that at 
the date of the comptroller’s deed there were two 
stone piers covering a few square rods of a tract of one 
hundred and forty-five acres of land below high-water 
mark, which were used by the owners of the upland 
for landing boats and convenient fishing, and also as 
water fences, does not show such occupancy by the 
upland owner as would require a purchaser of the tract 
below high-water mark to give him the notice re- 
quired by section 22. Smith v. Sanger, 4 N. Y. 577; 
Miller v. Railroad Co., 71id. 385; Roberts v. Baumgar- 
ten, 110 id. 385; Roe v. Strong, 107 id. 850; McFarlane 
v. Kerr, 10 Bosw. 249; Drake v. Curtis, 1 Cush. 411. 
(5) The construction by the owner of land bounded by 
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into the water for the purpose of hauling up boats is 
not an adverse possession of the Jand below high- 
water mark, within the Code of Civil Procedure, sec- 
tion 368, providing that where plaintiff in ejectment 
has shown legal title to be in himself, defendant must 
prove actual adverse use of the property during the 
statutory period, and a title in fee will never be im- 
plied from user where an easement only will secure the 
privilege enjoyed. Roe v. Strong, 107 N. Y. 350. (6) 
Where the deed to plaintiff's ancestor contained a pro- 
vision that it should not prevent others from fishing 
on the premises or anchoring any ship thereon except 
on such parts as may be covered by wharves erected 
thereon by the grantee, plaintiff, though recovering 
such premises, could take no better title than her an- 
cestor, and a judgment awarding plaintiff the fee 
therein should be modified by inserting such proviso. 
April 11, 1893. DeLancey v. Piepgras. Opinion by 
Maynard, J. 


RAILROADS—ELEVATED—INJURY TO ABUTTERS.— 
(1) In an action against an elevated railroad company 
for damages to abutting property caused by the con- 
struction of a station and side tracks in the street in 
front thereof it is proper to refuse to find defendant’s 
requests (1) that the proximity of the station to plain- 
tiff’s premises tended to make them more desirable as 
places of residence; (2) that the station was used by 
thousands of passengers daily; and (3) that many per- 
sons were caused thereby to pass plaintiff's store; and 
that the business was benefitted thereby and the rental 
value increased,—since the first two requests relate to 
evidence bearing on the ultimate fact of plaintiff's 
benefits, and where the third request is not supported 
by uncontradict2d evidence. Bohm v. Railway Co., 
129 N. Y. 576, distinguished. (2) Though the company 
constructs a station projecting into a side street, in- 
fringing on the public right therein, the abutting 
owner, in his capacity as a citizen merely, cannot 
maiutain an equitable action for its removal, nor can 
he maintain it as the abutting owner, where it does 
not appear that he owns the soil occupied by the sta- 
tion, or that he has sustained any substantial injury, 
by the encroachment, to any right appurtenant to his 
premises. 18 N. Y. Supp. 858, reversed. April 25, 1893. 
Adler vy. Metropolitan El. Ry. Co. Opinion by An- 
drews, C. J. 


TAXATION—PLACE—WAIVER.— A corporation taxed 
in the city of New York on its personal property, 
which appears before the taxing officers, applies for a 
reduction of its assessment, and admits in its applica- 
tion for such reduction that its principal office and 
place for the transaction of its financial affairs is in the 
city of New York, thereby voluntarily subjects itself 
to the jurisdiction of the taxing officers, and elects to 
have a taxable residence for that year in the city of 
New York; and it cannot afterward attack the va- 
lidity of the tax on the ground that its certificate of 
incorporation specifies another city as the place in 
which its operations are to be carried on, and that in 
fact the greater part of its business is done there. 
Hilton v. Fonda, 86 N. Y. 339. April 18, 1893. Mc- 
Lean v. Wyandance Brick & Terra-Cotta Co. Opinion 
by Maynard, J. 20 N. Y. Supp. 821, affirmed. 


ABSTRACTS OF VARIOUS RECENT 
DECISIONS. 


CARRIER—NEGLIGENCE—ROBBERY OF PASSENGER— 
REFUSAL TO DETAIN TRAIN.—A statement of claim 
stated in substance that the plaintiff, while a passen. 
ger in one of the defendants’ trains, which was then 
stopping at a railway station, was robbed by a gang of 
men who entered the carriage in which he was seated ; 
that there was a force of police at the station at the 








time; that the plaintiff complained to the station-mas- 
ter of the robbery, but he refused to detain the train to 
permit the plaintiff to give the said men into custody, 
and have them searched ; that upon the plaintiff's com- 
plaint being made to him, the station-master gave the 
signal to start the train, which was accordingly started ; 
that the plaintiff was thereby prevented from baving 
the said men searched and his property recovered, and 
that the stolen property was in the carriage when the 
plaintiff complained to the station-master, and might 
and would have been recovered if he had afforded time 
for the necessary search. Held, that the statement of 
claim disclosed no cause of action. A passenger 
claimed to recover as damages from a railway com- 
pany a sum of money, of which he had been robbed, in 
consequence, as he alleged, of the company’s negli- 
gence in allowing their carriage to be overcrowded. 
Held, that the damage claimed for was too remote. 1 
Q. B., 1893, 549. Cobb v. Great Western Ry. Co. 


CARRIERS OF PASSENGERS—-LIA BILITY—ELEVATORS. 
—A landlord who runs an elevator for the use of his ten- 
ants and their visitors thereby becomes a common car- 
rier, and is charged with the highest degree of care 
which human foresight can suggest, both as to the ma- 
chinery and the conduct of his servants; and an in- 
struction that he owes to persons thus put completely 


under his control ‘‘ the highest degree of care 
consistent with the possibility of injury, is no 
ground for reversal.” On the first point I am 


of opinion that the language used by the court 
was not fortunate. The highest degree of care con- 
sistent with the possibility of injury is rather a blind 
expression, but it seems to me that it was sufficiently 
explained by the context in the charge, and that itdid 
not therefore mislead the jury. ‘‘ Consistent with the 
possibility of injury,” as thus explained, meant “ com- 
mensurate with or proportionate to the possibility of 
injury in the use of the elevator.”” The theory of the 
court was that the liability of Mitchell in the running 
of a passenger elevator was the same as that of a com- 
mon carrier, and the standard for a common carrier is 
the highest degree of care which human foresight can 
suggest. This view is sustained by the case of Good- 
sell v. Taylor, a decision of the Supreme Court of Min- 
nesota, reported in 42 N. W. Rep. 873, and by the case of 
Treadwell v. Whittier, a decision of the Supreme Court 
of California, reported in 22 Pac. Rep. 266. It is con- 
tended that such a rule applies to the machinery used, 
but does not apply to the conduct of the employees of 
a common carrier. No case has been cited which makes 
this distinction. On the contrary, the opinion of the 
Supreme Court of the United States in Stokes v. Sal- 
tonstall, 13 Pet. 181, considered in connection with the 
facts of that case, seems to refute the contention. Sec- 
ondly, I think it should be, and is, the rule of law, 
that where a person undertakes to run an elevator 
which is to carry passengers who intrust their bodies 
entirely to his care and control, he shall provide care- 
ful and skilled operatives to discharge the obligation 
thus assumed. I therefore think that the court prop- 
erly defined the standard of due care for the elevator 
man. U.S. Cire. Ct.,8. D. Ohio, W. D., March 24, 
1893. Marker v. Mitchell. Opinion by Taft, Circ. J. 


DAMAGES—EXCESSIVE.—In an action of damages by 
negligence, it appeared that plaintiff was a physi- 
cian, sixty years old, and earned about $2,500 a year; 
that his nose and three ribs were broken, and his spine 
and hip were injured; that he is permanently para- 
lyzed on one side; that some of his teeth were broken 
and knocked out; and that he is an invalid for life, so 
that his earnings are much reduced. Held, that a ver- 
dict for $10,175 was not excessive. Mo. Sup. Ct., March 
20, 1893. Graliot v. Missouri Pac. Ry. Co. Opinion by 
Burgess, J. Black, C. J., aud Gantt, J., dissenting. 
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NEW BOOKS AND NEW EDITIONS. 


Rosrnson’s FORENSIC ORATORY. 


The subtitle of this little number of the ** Students’ 
Series” is ‘‘A Manual for Advocates,” and the author 
is Mr. William C. Robinson, of Yale Law School. It 
contains much good advice upon elecution, rhetoric, 
treatment of witnesses, etc.; indeed it may be said 
that it contains none thatis not good. As to its useful- 
ness, “‘that is another story’’—to use Mr. Kipling’s 
formula. It is impossible to make orators or advo- 
cates by rule. The greatest have frequently—one 
might almost say, always—violated all the rules. Rufus 
Choate was a very poor elocutionist, according to the 
rules. The great advocate is born, not made. Who 
taught Erskine oratory or advocacy? As to the school 
rules for gesture, we are unable to read them with any 
patience. Who taught Red Jacket or Henry Clay 
gesture? Gesture is part of the man, and cannot be 
taught him without detrimentto him. At all events, 
gesture goes for nothing in courts. Sometimes one is 
inclined to think that graceful gesture, as prescribed 
by elocutionists, is a positive damage. Any appear- 
ance of artificiality is fatal to an advocate before a 
jury. Think of Edward Everett addressing a jury! — 
and yet he was a princely elocutionist, and had all the 
intonations and gestures of the schools. The weak- 
ness of most books of this kind is that they consist 
mainly in exhortation. ‘ Be virtuous and you will be 
happy,” isa sound maxim, but theory can never ren- 
der a man virtuous. He can only learn the value of 
virtue by experience. So it is of most things said in 
this book. It essays to teach what can be taught only 
by experience and observation. The most practical 
and valuable part of it, in our judgment, is the forty 
pages on cross-examination. Published by Little, 
Brown & Co., Boston. 


BUSWELL ON PERSONAL INJURIES. 
The Civil Liability for Personal Injuries arising out of Negli- 
gence. By Henry F. Buswell. Boston: Little, Brown & 
Co.,, 1893. 1lvol. Pp. lxxxv, 463. 


This is a very well considered and discreet treatise 
on a very impurtant branch of law. The author has 
done well to give it an independent and enlarged treat- 
ment, separating it from the larger topics of negli- 
gence, master and servant, carriers, railroads, land- 
lord and tenant, municipal corporations, animals, 
highways, infaucy, etc., in which it has been custom- 
arily included. The work is in every way commend- 
able, and the result is a convenient and trustworthy 
commentary on the topic dissociated from other con- 
siderations. The references to authorities are suffi- 
cient, pertinent and discriminating, and the latest are 
generally noted, although it seems that the author 
treats the doctrine of Thoroughgood v. Bryan as still 
prevailing in England, whereas it was explicitly over- 
ruled there several years ago. The volume is printed 
with the invariable perfection which distinguishes the 
publications of this house. 


—__>—___—_- 
NOTES. 
IR EDWARD CLARK is a victim of excessive men- 
tal work. He has been overworking his scull. He 
has strained his back while rowing. 


Mr. Carter, the counsel for the United States in the 
Behring Sea arbitration, received the compliments of 
the president at the conclusion of a forty hours’ speech. 
Magnificent,” and ‘‘characterized by loftiness of 
view,’’ were the expressions used by Baron De Courcel. 
A correspondent writes of the speech that it was char- 








acterized throughout by great eloquence and the high- 
est forensic ability. English advocates must look to 
their laurels.—London Law Times. 


Our amiable friends, Judge and Mrs. Bradwell, of 
the Chicago Legul News, publish a beautiful little pic- 
ture of their little grandchildren, boy and girl. We 
believe the mother of the little girl is a lawyer. We 
want it distinctly understood that in the character of 
grandfather we take water from nobody, and challenge 
all comers, at catch weights, bar none, not exceeding 
three years old and three munths old respectively, boy 
and girl. The parties can be interviewed at Buffalo. 
Now, by St. Paul, the work goes bravely on! But we 
grow afraid of kidnappers. 


The famous donkey of Mr. Davies was the subject of 
serious consideration by the Court of Errors of New 
Jersey at the last term. Nodonkey, except Balaam’s 
ass, has ever been the subject of so much discussion as 
this one, so carelessly tethered by the forefeet and left 
to its fate in the public highway. And now it appears 
that the case so unfortunate for the donkey has not 
bad the effect of settling the law. The Court of Errors 
has thrown discredit on the time-honored case of Da- 
vies v. Mann, 10 M. & W. 546, or has at least limited 
the effect of the decision so that it is no longer of 
much avail to plaintiffs who have put their donkeys or 
other property into places where they are likely to be 
run into. In State v. Lauer (the name isan awkward 
one), 26 Atl. Rep. 180, the plaintiff, a surveyor, set up 
his tripod and telescope in a public street, and the de- 
fendant, driving slowly along the street, and not look- 
ing where he was going, drove into it and knocked it 
down. It was held that the plaintiff, being guilty of 
negligence which contributed directly to the injury, 
wus not entitled to recover, it appearing that the de- 
fendant did not see the instrument, and had no reason 
to expect such an obstruction of the road. After a 
careful examination of the authorities it was held that 
Davies v. Mann does not in fact support the doctrine 
that the negligence of the plaintiff will not disentitle 
bim to recover if the defendant might, by the exercise 
of ordinary care on his part, have avoided the conse- 
quences of the neglect or carelessness of the plaintiff. 
This qualification, the court said, must be taken in 
connection with the charge of the court below, which 
was affirmed, and which assumed that the mere fact 
that the donkey was on the roadside was not the proxi- 
mate cause of the injury, so that the decision was in 
fact that the plaintiff's negligence was not the proxi- 
mate cause of the injury. In that case the defend- 
ant’s team was being driven at ‘‘a smartish pace,” 
without the driver in immediate charge of the team. 
“As construed by Mr. Justice Blackburn in Radley v, 
Railway Co., L. R., 10 Exch. 107, the defendant’s neg- 
ligence was in driving furiously in a way which would 
have been negligent if there had been no donkey there. 
because he had every reason to expect that other peo- 
ple would have come there.’’ In the present case the 
court said (and it weakens the force of the decision) 
there was little, ifany, negligence on the part of the 
defendant. He was driving slowly, and had no reason 
to expect any obstruction in the highway. ‘In this 
State,” the court said, “ the established rule is that if 
the plaintiff's negligence contributed to the injury, eo 
that if he had not been negligent, he would have re- 
ceived no injury from the defendant’s negligence—the 
plaintiff's negligence being proximately a cause of the 
injury—he is without redress unless the defendant's 
act was a willful trespass or amounted to an inten- 
tional wrong, and in such a case the comparative de- 
gree of the negligence of the parties will not be consid- 
ered.”’ Express Co. v. Nichols, 33 N. J. Law (4 Vr.), 
435; Pennsylvania R. Co. v. Righter, 42 id. (13 Vr.) 
180.—New Jersey Law Journal. 
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CURRENT TOPICS. 





T is well known that last December the State of 
South Carolina went into the great industry of 
rum-selling on its own account. There has been 
much recent advocacy of the policy of having all 
the telegraphs and railroads owned and managed 
by the general government, and of having street 
railroads, telephones, gas works, etc., owned and 
managed by the municipalities, but we believe that 
this is the first instance of a sovereign State’s taking 
the rum business out of the hands of citizens and 
dandling it in its own paternal hands. We have 
nothing to say against it. It is an experiment. It 
may eventuate beneficially. At all events it seems 
not unwise to try it. Our present interest in the 
matter arises from the fact that the constitutionality 
of the law has already been argued, and determined 
favorably to the act, in Cantini v. Tillman, 54 Fed. 
Rep. 969, by the Federal Circuit Court, and the 
question is thus promptly sent on its way to the 
United States Supreme Court. This decision ad- 
judges that there is no inherent right in the citizen 
to sell intoxicating liquors at retail; that the act in 
question does not impair the obligation of contracts 
nor levy imposts or duties, nor discriminate against 
citizens of other States, nor take property without 
due process, nor take private property for public 
use without just compensation, nor impair treaty 
rights — (the plaintiff is an Italian) —and is an au- 
thorized exercise of the police power. The meat of 
the extraordinary act in question is contained in the 
first two sections, the first prohibiting the manu- 
facture, sale, etc., of any intoxicating liquors within 
the State, except as otherwise provided, and the 
second providing that the governor shall appoint a 
commissioner (a ‘‘ total abstainer”) who under the 
regulation of the State board of control, shall pur 
chase all intoxicating liquors for sale in the State, 
giving preference to home manufacturers. The im- 
mediate supply of the exciting beverages is to be 
made through ‘‘county dispensers” alone (under 
county boards of control), who are to take oath 
and give bonds, and may not sell to any person ex- 
cept upon the observance of prescribed formalities. 
The act is long and carefully drawn, and its pur- 
pose is praiseworthy. If it shall be finally held valid 
and its working shall be successful and shall in any 
degree diminish the evils of intemperance, it will 
go far toward solving the gravest problem of modern 
society. Therefore all lovers of social order should 
wish it well. 


Of a very different complexion was a bill enacted 
by the Legislature of this State last winter to 
diminish the evils of intemperance. If practicable 
and lawful it would have proved even more efficient 
than the South Carolina scheme, for it proposed 
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nothing less than to eradicate the base appetite. 
It proposed to compel all persons arrested for drunk- 
enness to be subjected to medical treatment under 
a prescribed method to take away the desire for 
strong drink. That method, as we understand, was 
the so-called ‘‘Gold Cure.” No means were pre- 
scribed to compel the offender to take the prescrip- 
tion, but perhaps they were implied. It may be re- 
garded asa singular prostitution of legislation in 
the interests of quackery. Society would have just 
as much constitutional right to compel the citizen 
who had been bitten by a mad dog, and who might 
at some day choke his nurses and smash the furni- 
ture, to submit himself to Doctor Pasteur’s method, 
although there is probably more virtue in that than 
in the other. If society should propose to confine 
arrested drunkards in State asylums and treat them 
there as persons diseased, as it does in case of in- 
sane persons, there would be some sense in it, but 
the lending of the legal process of the State to pro- 
mote private inventions in this direction is too pre- 
posterous for serious consideration. And so Gov- 
ernor Flower thought it, and he promptly vetoed 
the bill. This scheme may safely be accounted one 
of the most curious exhibitions of crank-legislation 
ever shown in this country. 


It seems that under the law providing for the 
holding of a constitutional convention in this State, 
women are eligible as delegates. Some may regard 
this as an exhibition of the crank spirit, but we do 
not. It seems to us eminently proper that the female 
half of the population of this State should have 
some voice at least in proposing the fundamental 
law under which they are to live, even if they shall 
not be permitted a voice in enacting it. It is to be 
hoped that some women will find a place on the 
floor of that convention. Crowds of them attended 
and evinced great interest in the sessions of the 
famous convention of 1846, which reformed the ad- 
ministration of the law of this State, and set the 
copy for many other of the States and for England, 
but it was as mere spectators. There was a sharp 
contest whether they should be allowed a separate 
gallery and a door-keeper to keep men out, and 
there was an amusing debate on the point, but after 
a good deal of cheap fun and some high-sounding 
gallantry they were accorded their gallery and 
guardian. Then the delegates, after unanimous 
and the most fulsome compliments to the fair sex, 
proceeded to vote down the proposition to give 
them the rights of person and property which were 
accorded to them two years later by the Legislature, 
and which now prevail in most of the States. Mr. 
O’Conor waxed very eloquent in opposition, called 
the common-law notion of marriage an ‘* Eden” — 
(could he have been thinking of the ‘‘Eden” in 
‘*Martin Chuzzlewit?”) —and shed copious tears of 
prophetic woe over the prospect of woman’s ejection 
from it. A lawyer-delegate from the northern part 
of the State denounced the proposition as a ‘‘ strum- 
pet proposition!” He may still be alive, and so we 
suppress his name out of mercy to him or of tender-. 
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ness toward his family if he has gone to that ‘‘un- 
discovered country * where probably a large majority 
of the inhabitants are women. By all means let us 
have some women delegates in the coming conven- 
tion. 


A gentleman from California sends us a copy of a 
printed argument delivered by him in the Supreme 
Court of that State, in vindication of his client, an 
editor, against a charge of contempt of court. We 
read as far as his own statement of the question, at 
page 7, as follows: ‘‘ The question broadly stated, 
then, is briefly this: When, in this State, a Superior 
Court is trying a divorce case in private, and has 
made an order that no public orother report or publi- 
cation of any character of the testimony in said cause 
be made, does the mere fact that an editor, in con- 
scious disregard of the order of the court, causes to be 
published in his paper the testimony given by wit- 
nesses upon the trial, constitute acontempt?” “ That 
day we read no more,” as Dante observes. For if 
that is not contempt it ought to be. We mean to 
say, we read no more of his argument. But we did 
turn to his peroration, as we are in the habit of 


> 


doing in such cases, for this class of arguments | 


generally wind up ina blaze of glory, and so does 
this, and here it is: 

**Why should we pause, then, curiously to trace the 
course of judicial decisions of bygone generations? 
The stride of the full-grown man is not to be cramped 
into the footprints of the child. The flight of the 
eagle soaring above the clouds, and measuring the dis- 
tance from mountain peak to mountain peak, is not to 
be circumscribed within the bounds of the nest which 
limited the first fluttering of its callow pinions. We 
are dealing here with a question of liberty under our 
Constitution and form of government. You cannot 
gauge it by the rules of an age when constitutions were 
unknown and personal liberty was adelusion. The 
light which is to guide your footsteps is not the light 
of the past, but of the present. Vain would be all at- 
tempt to ignore it. You might as weil bid the com- 
mauder who, by the flash-light at his mast-head, steers 
the stately ironclad through the darkness, and, with 
the rapidity of thought, throws its dazzling splendor 
upon the outermost bound of the horizon, discard the 
lightning which he bas torn from the clouds and trace 
his course by the rays of the pine torch with which the 
Indian guides his canoe through the rapids of the 
Truckee; you might as well bid the astronomer who, 
from the heights of Hamilton, scans the heavens, ex- 
plores the configuration of the planets, determines the 
composition and measures the distance of the stars, 
throw aside the glass which the genius of modern 
science has given him, and take up instead the rude 
instrument with which, before the birth of Christ, 
Egyptian priests or Chaldean shepherds watched Orion 
and the Pleiades, as tell us that, standing to-day upon 
the threshold of the twentieth century, we are to shut 
our eyes to the effulgence which the spirit of liberty 
throws around us, and guide our footsteps by the lamp 
of the dead past, snatched from the charnel-house 
where the forgotten judges of Plantagenet, or Tudor, 
or Stuart dynasties lie buried.” 

This is truly eloquent, but it does not convince us 
that a trial court has no efficient means of suppress- 
ing the publication in newspapers of the details of 
obscene cases, 








The Buffalo Law School made a very commend- 
able showing at its commencement exercises last 
week. Twenty-three young men were graduated. 
This school is unique in one respect, we believe, 
For the five years of its existence, its teachers have 
been the leaders of the Buffalo bar, and with a very 
few exceptions they have received no compensation, 
but for this labor of love have postponed or sacri- 
ficed business. Judge Daniels is the dean and 
Judge Lewis is among the lecturers. One of these 
gentlemen wittily says that the arrangement ought 
to be satisfactory to the lecturers, for in this office 
they learn the law in which they instruct their 
pupils! The address to the graduates last week was 
delivered by Mr. John G. Milburn, a thinker and an 
orator of rare power and persuasion. It would seem 
that such addresses are usually purchased at the 
law-blank stationer’s and filled up for the occasion, 
The printed part of the blank may be substantially 
stated thus: ‘‘ Young gentlemen, if you would win 
success in your chosen profession, it will be quite 
essential for you to keep out of the State prison. 
Murder of course is out of the question, for that 
would end your career, if not your life, at once. 
But you should eschew such minor short-comings 


| as larceny, robbery, perjury, false pretenses, lying, 





etc. You must be strictly honest, not too avari- 
cious, and very industrious. In short, you should 
form and cherish the highest ideal of your profes- 
sion!” We shall soon publish Mr. Milburn’s address, 
and it will be seen that he did not procure it at the 
stationer’s shop. The Daniels prizes, of $100 and 
$75, for the best thesis, and the Clinton prizes, of 
the same amounts, for the best general scholarship, 
were awarded, and one gentleman carried off both 
the first prizes. After the exercises the faculty 
met the present graduates and some older graduates, 
at a dinner, and an Alumni association was formed. 
Mr. Tracy C. Becker presided, and remarks were made 
by Mr. A. C. Sprague, chancellor of the university, 
and others. We feel moved, in conclusion, to offer 
one word of kindly advice to graduate-orators on 
such occasion. Don’t commit to memory, but read 
unaffectedly like your seniors, and then you will 
not be nervous and need prompting; and eschew 
the Constitution. We are deadly tired of the Con- 
stitution on these occasions. Also just now of 
Columbus, 


es 


NOTES OF CASES. 

|* Lowenthal v. Lowenthal (to appear in Hun’s Re- 

ports), it was held that it is improper to impose, 
as a condition of granting temporary alimony in an 
action for divorce on the ground of adultery, that 
the wife waive a jury trial and consent to a trial of 
the action before the court or areferee. The court, 
by Haight, J., said: ‘‘ The reason for imposing this 
condition, we are told, is that in the county in 
which the venue is laid it will take nearly a year to 
reach the case on the Circuit calendar. The right 
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to a trial by jury of the question of adultery when 
put in issue has existed ever since the power was 
given to the courts of this State to grant divorces. 
This power was transferred from the Legislature to 
the Court of Chancery by the Laws of 1787, chapter 


69, and was continued in the revision of the statutes, 


2R. S. 145, § 40; Batzel v. Batzel, 42 N. Y. Super. 
Ct. 561; Conderman v. Conderman, 44 Hun, 181. 

The right to such a trial existed at the time of 
the adoption of the Constitution of 1846, and is 
therefore continued by the provision, ‘The trial 
by jury in all cases in which it has been heretofore 
used shall remain inviolate forever.’ This right is 
also preserved by the Code. CodeCiv. Pro., § 1757. 
Temporary alimony, although discretionary, is, 
under the practice of our courts, granted in proper 
cases, If the courts can properly impose a condition 
of the nature of this appealed from, it follows that 
in counties where there is an accumulation of work 
in the Circuits, wives in divorce cases may be de- 
prived either of their right to alimony, or of their 
constitutional right to a trial by jury, whilst in other 
counties their right to both is still preserved to 
them. We cannot sanction such a practice as just 
and equitable. It introduces a species of coercion 
which ought not to be tolerated. If the defendant 
is guilty of misconduct, or improperly delays the 
trial, the court may deprive her of alimony, but if 
her only fault is that she resides in a county where 
the courts are behind with their work, she ought 
not to be punished therefor, by either being deprived 
of her support or of her right to a trial in the forum 
secured to her by the Constitution. Our attention 
has been called to the case of Sigel v. Sigel, 19 N. 
Y. Supp. 906. But in so far as that case is in con- 
flict with the views above expressed, we think it 
ought not to be followed.” 


In Mawhinney v. Southern Ins. Co, (82 Pac. Rep. 
945), Supreme Court of California, April 24, 1893, 
an action on a fire insurance policy on a harvesting 
machine while ‘‘ operating in the grain fields, and 
in transit from place to place in connection with 
harvesting, in’’ a certain county, it appeared that 
the machine was moved, the day after the policy 
was issued, from the place where it had been stored 
since the previous harvesting season, to a blacksmith 
shop, to be repaired in order to fill contracts for 
cutting grain. While near such shop, eight days 
after being taken thereto, and about the day the 
harvesting season commenced, the machine was 
burned, eld, that it was not ‘‘operating in grain 
fields,” or ‘‘in transit from place to place in connec- 
tion with harvesting,” at the time it was destroyed. 
The court said, by Harrison, J.: ‘‘ The harvester was 
not ‘operating in the grain fields,’ or ‘in transit 
from place to place in connection with harvesting,’ 
at the time it was destroyed. It had not been used 
at all in connection with harvesting during that 
season, and the testimony of Barrett that it required 
about two weeks to make such repairs as would put 
it in a condition to be used shows that it could not 
have been, at the time of the loss, in transit from 


place to place ‘in connection with harvesting.’ The 
policy purported to be on a ‘threshing outfit in the 
field,’ and its terms did not cover the harvester 
while it was at a blacksmith shop for repairs, and 
it cannot be said that while it was at the shop in 
Fresno, to which it had been taken for the purpose 
of putting it in repairs for the season, it was in 
transit ‘from place to place, in connection with 
harvesting,’ any more than if it had been sent to 
San Francisco for repairs, and had been there de- 
stroyed., An insurer is not liable except upon proof 
that the loss has occurred within the terms of the 
policy, and when making the policy he is at liberty 
to select the character of the risk he will assume. 
If the terms of this risk are distinct, and without 
ambiguity, the assured cannot complain if the risk 
assumed does not cover the loss, The locality of 
the property, as well as its custody, and the inci- 
dental care that, by reason of such locality and 
custody, the property will naturally receive, are 
elements which enter into a consideration of the risk 
to be assumed; and, if they are made a part of the 
conditions of the policy they must be observed by 
the assured, as fully as any other conditions, before 
the insurer can be made liable for aloss. In the 
present case the insurer would reasonably assume 
that the harvester would be under greater care and 
watchfulness while it was actually operating in the 
fields, or in transit from place to place for such pur- 
pose, than if left standing, unhoused and uncared 
for, in open grounds near a blacksmith shop. But 
whatever may have been the motives for limiting 
the extent of his risk, he cannot be made liable for 
a loss that was not covered by the risk assumed in 
the policy.” Beatty, C. J., De Haven, J., Fitz- 
gerald, J., concurred. Paterson, J., dissenting, 
said: ‘‘The taking of the machine from the place 
where it was housed to the shop, and the work done 
upon it there, were acts done ‘in connection with 
harvesting,’— as much so as if the machine had 
already been in operation, and had been returned to 
the shop for repairs. The plaintiff, when he took it 
out for repairs, intended, not to return it to the place 
where it had been stored, but to continue on to the 
field of operations as soon as the necessary repairs 
were completed. If the plaintiff had actually entered 
the field he was to harvest, although he knew that 
the machine needed repair, and had returned to the 
blacksmith shop, there would be no question what- 
ever of his right to recover herein. The law did 
not require of him such a vain thing. Contracts 
had been made for the harvesting of crops, and the 
machine was ‘in transit from place to place, in con- 
nection with harvesting,’ within the meaning of 
that language, as used in the policy, when it was 
destroyed by fire. It is evident that by the terms 
of the provision of the policy quoted the parties in- 
tended, that so long as the machine remained in the 
house or shed on plaintiff's place where it had been 
stored for the winter, the company should not be 
liable, but that as soon as it was removed there- 
from, and started out to operate in the grain fields, 





the company should become liable. A machine is 
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not so likely to be burned when in the hands of a 
crew of threshers as when stored in a hay barn, nor 
is it so likely to be burned when on the road, or 
when standing in front of a blacksmith shop for re- 
pairs. When plaintiff took the machine from its 
storehouse, his intention was to commence opera- 
tions in the grain fields he had promised to harvest. 
The stop made at the shop for repairs was merely 
incidental to the main object, viz., actual work in 
the harvest field toward which they were headed.” 


In Foster v. State (12 South. Rep. 822), Supreme 
Court of Mississippi, April 17, 1893, it was held that 
a view of premises by the jury, in the absence of 
the prisoner, although by order of the court, is error, 
The court said: ‘‘ Acting under the authority of 
section 2391, Code 1892, and being of opinion that 
‘on the trial’ of this cause it was proper for the 
jury to have a view of the car in which the offense 
was charged to have been committed, the court be- 
low ordered the jurors to be conducted in a body, 
under the charge of an officer, to the car. Why are 
the jurors sent to the scene of the offense? Because, 
in the opinion of the court, it became proper to do 
so on the trial of the cause. Proper in what sense? 
There can be but one reply. It became proper in 
one or two views. The jury may be better able to 
understand and apply the evidence by examining 
the ground or scene of the offense, or the jury may 
receive evidence from inanimate witnesses which 
otherwise they would not have. Without attempt- 
ing to elaborate our views on this point, we remark 
that the reported cases in which some courts of last 
resort have held that the prisoner was not entitled 
to be present at a view of the premises on which 
the offense was alleged to have been committed, for 
the reason that in such inspection the jury is not 
taking or receiving evidence in the absence of the 
accused, but is, during a suspension of the trial, 
and while absent and separated from the court, 
merely receiving impressions from silent, inanimate 
objects, that will enable them better to comprehend 
and apply the testimony in the case, are inconsistent, 
and beg the question. They assume that the court 
is composed of the judge, the clerk, the sheriff, and 
overlook the great fact that the jury is the right 
arm of the court in the administration of the law. 
They assert that the jury is not receiving evidence, 
because absent from the court, and cannot take 
testimony except in the presence of the judge and 
the accused, overlooking the painful fact that illegal 
evidence may be taken, and unlawful methods may 
be employed for its introduction. They declare 
that only impressions are received by the jurors, on 
such inspection, which will enable them to under- 
stand and apply the testimony offered. But this 
concedes the proposition in dispute. Impressions 
are made on the minds of the jury by dumb wit- 
nesses. They do have evidence of inanimate things. 


They are receiving impressions, evidence, enlight- 
enment, from voiceless things, call it by whatever 
name you will; and they are themselves being made 








silent witnesses for or against the accused. They 
return to the court-room with impressions, opinions, 
formed by an examination of dumb, inanimate wit- 
nesses; and if erroneous impressions and opinions 
have been made and formed, their hurt is beyond 
all cure, for the jurors may not speak out what may 
weigh on their minds, but are become themselves 
dumb, passive witnesses. To say the jury cannot 
receive evidence by simply viewing the scene is to 
insult common sense. The most convincing evidence 
is made by the sense of sight. The juror, on the 
view, sees, and thinks he knows what he sees, with 
all the conclusions flowing therefrom. He sees, or 
may see, more than a mere railway car, or a naked 
room, or a piece of senseless earth. And no matter 
what he sees, and falsely sees, he cannot speak, and 
have his mistaken conclusions corrected or removed. 
The impressions, the evidence, made by the mute 
witnesses, may be more potent in fixing the jury's 
verdict than the living witnesses speaking under 
oath to tell the truth, Let us suppose an extreme 
case to illustrate the discussion—an illustration 
drawn from the case at bar. In the case at bar 
there is the evidence of two or three witnesses to 
the effect that there were mirrors on each side of 
the car door, reflecting the interior of the car. 
Looking in the mirror, these witnesses saw the ac- 
cused coming down the car aisle, in the direction 
of where the deceased sat. When near the deceased 
he too saw the accused’s reflection in the mirror, 
and turned his head, and threw his band to his hip 
pocket, and thereupon the accused sprang back a 
step, and fired. Now suppose, after the homicide, 
and before the view by the jury, for some reason 
the car had been overhauled, and the mirrors re- 
moved. The jury, we will suppose, are ignorant of 
such removal. They are sent by the court to make 
an inspection, and they see, not only where the de- 
ceased sat, and the hole made by the bullet in the 
side of the car, but they see, with astonished and 
indignant eyes, that there are no mirrors. They 
naturally conclude that the witnesses who testified 
as to what they saw in them have committed per- 
jury, and all their testimony is unceremoniously 
thrust away, as unworthy of examination or con- 
sideration. And the jurors thus, themselves, are 
converted into silent witnesses; have made up a 
case which never could have been fabricated if the 
view had been had before the whole court, and in 
the presence of the accused. We are only supposing 
a case, to illustrate the proposition that the jury is 
receiving evidence on a view of the scene of the 
offense, and the illustration perfectly demonstrates 
the soundness of our view. The constitutional right 
warranted to every person charged with crime, to 
be confronted by the witnesses against him, will 
require the production of all evidence from all wit- 
nesses, animate or inanimate, in his presence. But 
not alone must all evidence be had in the presence 
of the accused, but it must likewise be had and 
taken in the presence of the court trying the cause. 
The accused must be tricd in court, before the 
court, and not before the jury sent out by the yudge 
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to gather evidence away from the court, and away 
from the accused. ‘The statute undertakes to confer 
authority upon triai courts, in criminal cases, to dis- 
member the court in the midst of, and on, the trial, 
and to send the jury out of the presence of the 
court, and, in the absence of the accused, to receive 
impressions, and to draw conclusions, and form 
opinions, from and by reason of the evidence of in- 
animate witnesses. As a step in the progress of the 
trial, the judge remains in the court-room, sends 
the jury out to take the testimony, and the accused 
is forbidden even to know what the evidence so 
gathered is. A trial conducted in part away from 
the place appointed for the holding of the court, in 
the absence of the judge and of the accused, is not 
that trial to which every man accused is constitu- 
tionally entitled. To the extent indicated the law 
is unconstitutional.” 
seinem 


SOME QUEBEC CASES. 


escape yore L disputes and litigation and dis- 
4 putes and litigation with ecclesiastics seem as 
common in the Province of Quebec as lynchings are in 
some of the Southern States. For the sake of the 
legal profession we are glad to see this, but as Christians 
and peace-loving citizens we regret it, although our 
risible faculties are ofttimes exercised thereby. The 
‘‘ habitants”? seem to be desirous of revenging them- 
selves upon the curés, to whom by the law of the land 
they have to pay tithes, by taking them before the 
civil courts, a foreign power, as the clerical party ex- 
press it, on every possible occasion; and the French 
Canadian Roman Catholic appears to be as anxious to 
get up quarrels with his spiritual master, pastor or fel- 
low-parishioner as was the proverbial Irishman at 
Donnybrook fair, or as are the rival prima-donnas of a 
volunteer church choir. 

The case of the man who would not kneel when he 
said his prayers in church was fully stated in the thirty- 
fourth volume of the ALBANY LAW JOURNAL, page 
507, and in 33 Alb. L. J. 200, there is a note of the 
action brought by Prineau against the warden of 
Notre Dame Cathedral, Montreal, because the latter 
passed him by without handing the collection plate. 
(We never heard of a Protestant being so excessively 
anxious to contribute to church funds.) The poor 
warden had to pay $20 damages and over $200 costs. 

Within the present year the Court of Appeal of the 
Province gave judgment in the case of Gendreau v. 
Hardy. “It was an action for damage taken by the 
appellant, an hotel-keeper of St. Pie, Quebec, against 
his curé, Rev. Abbe Hardy, claiming damages on the 
ground that the curé had personally, from the pulpit 
and in private conversation, and also through the min- 
istry of a missionary who preached in the parish, re- 
ferred in injurious terms to plaintiff's business, stating 
that no good liquor was sold in the parish; that the 
stuff furnished was fit to poison animals; that terrible 
disorders took place in some taverns; and that the 
council would be only doing its duty by putting a stop 
to this scandalous state of affairs. The Superior Court 
dismissed the action, and this decision was upheld by 
the Court of Appeal, which held that the evidence 
went to show that the curé had only delivered a gen- 
eral temperance sermon, fully justified by his position 
as a pastor. 

Moise Lefebvre was the happy father of an eight-year 
old boy who went to a school taught by Les Petits 
Freres de Marie. During school hours Master Lefeb- 
vre having interfered with another boy, was ordered 











by Brother Ethelberte to step forward and kneel on 
the platform; as he refused to obey, the teacher took 
him by the ear, and repeated his command. The boy 
being obstinate, the brother, remaining all the while 
perfectly calm (according to his own evidence) sought 
to lead him to the platform by the ear; the foolish lad, 
seeking to free himself, jerked his head and kept pull- 
ing back. The brother maintained his hold and 
brought the boy to the desired spot, and after adminis- 
tering one or two taps on the back of the head, made 
the young rebel kneel; when the boy got home his ear 
was wounded and bleeding and the medical man found 
that the cartilage had been injured, and it did not heal 
for weeks. The father brought an action against Les 
Petits Freres for the damayes to his son, and recovered 
$50 and costs. Judge Davidson, in giving his decision, 
remarked that he believed that “the reasonable and 
moderate correction” (which, according to article 245 
of the Code, could be delegated by the parents to the 
instructors of minors) had been exceeded. He said 
that the ear was too delicate an organ to be seized 
upon and, in spite of resistance, used to bring an of- 
fending pupil to the place of punishment, especially in 
the case of a pupil of such a tenderage. He added: 
“There are parts of the body to which, as experience 
has taught us all, the master may apply himself with 
absolute safety.” 

M. Jodoin was a member of the choir of the Roman 
Catholic Church at Cote St. Paul. F. X. Paquette was 
the organist. Before Christmas it was decided that 
members who did not attend the practices should not 
take part in singing at the services. Jodoin failed to 
attend practice, aud when he presented himself as a 
singer at the service, the organist compelled him to 
leave. He then brought an action for damages against 
Paquette; but he failed completely and had to pay costs. 

In December last, before the Superior Court of the 
Province of Quebec, one Davignon sought to recover 
damages from Lesage, the curé of Chambly, on the 
ground that the curé refused to baptize his child be- 
cause the unfortunate father was in arrears in his 
church dues. The evidence was that the father and 
godparents went to the church to have the infant 
christened, that the vicar, Rev. Abbe Dequay, opened 
the register to make the necessary entries but shut it 
again when he heard that Solime Daviguon was the 
father, and said that he could not proceed with the 
ceremony until Solime had seen the curé, as he (Solime) 
had not paid up his dues. Davignon went off to see 
Curé Lesage, and instead of asking to have his child 
baptized, asked to have the name of the person who 
had told the curé be would not pay his church dues; 
he said he would come back to the curé, but returning 
to the vicar offered $10 to have his child baptized: this 
being refused, he went to another parish where the curé 
administered the rite. Curé Lesage did not think that 
his action caused any injury to Davignon, but consid- 
ered that the latter’s stubbornness was of a nature to 
cause him damage. 

Judge Tellier, in rendering judgment, held that the 
question of baptism is one entirely within the sole ju- 
risdiction of the religious authorities and one with 
which the civil power cannot interfere unless there be 
oppression, scandal or injury, and he dismissed the 
action, considering that in this case none of the condi- 
tions were shown to exist. 

Mr. J. Tarte, M. P., and one of the cleverest of 
French Canadians, after the trial and before the judg- 
ment, in ** Le Canadien”’ fired a broadside into Mon- 
sieur Le Curé. He says: *‘I would like to know from 
Curé Lesage, his vicar and all those whom it may con- 
cern, if they have given to the Catholic population of 
this country an example of faith in the necessity of 
baptism, by coolly allowing to go away without this 
sacrament the new-born infant who claimed from them 
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to be made a Christian? The tithes due by Davignuon 
could have been paid the next day, or later on, or not at 
all, without any thing being disturbed in heaven or on 
earth. This sacrameut was never instituted, so far as 
we know, for the use and intention of curés who have 
accounts to settle with their parishioners.” 

Some years ago in the Province of Ontario an Angli- 
can layman brought an action against his spiritual pas- 
tor to compel him to desist from refusing to allow him 
to partake of the Lord’s Supper; but the Court of 
Chaucery in that Province held also that the position 
of members of the church and the right to participate 
in its ordinances are purely ecclesiastical and that the 
court had no jurisdiction in the premises. Dunnett 
v. Forneri, 25 Grant. 199. 

Some five years ago Fabien Pichette was married; 
since then until last summer he and his loved one 
lived happily together and in the interval she bore him 
six children, so that he need not to be ashamed when 
he spoke with the enemy in the gate. A few months 
ago Madam Pichette went to confession and there con- 
fided to Father Desjardins that she was the fourth 
cousin of her spouse. The priest inquired and found 
thet no dispensation had been procured prior to this 
marriage, which was within the prohibited degrees; so 
he told the woman that she was living in sin, and that 
her children were illegitimate. He then called upon 
Mr. Pichette and used violent language toward that 
gentleman and somewhat severe and exaggerated ex- 
pressions with regard to the position of the members 
of the family, suggesting as a remedy an acknowledg- 
ment of tbe wickedness of the father and mother, the 
obtaining special permission to marry and a second 
wedding. Although Mrs. Pichette was much moved 
by the reverend gentleman’s arguments and language, 
Mr. Pichette could not see things in the same light, 
considering that he had done no wrong when the 
church had solemnized his marriage and the law of the 
land said it was valid. The priest insisted upon Mrs. 
Pichette leaving her husband; this she did, poor 
woman, and went back to her parents. Pichette how- 
ever went to a lawyer and issued a writ against Father 
Desjardins claiming $5,000, for the priest’s using unbe- 
coming language toward him, disturbing the peace and 
harmony of his household and inducing his wife to 
leave him. Judge Loranger, of the Supreme Court, 
has given judgment. The court held that by making 
efforts to have the plaintiff's marriage renewed the de- 
fendant simply performed his duty as a priest, and the 
fact being established that Pichette and his wife, being 
relatives, had been married without obtaining the re- 
quired dispensation, it became the duty of the plaintiff, 
who is a Roman Catholic, to comply with the request 
and advice of the defendant in this matter, and if the 
defendant showed himself somewhat persistent in the 
matter, it was due to the plaintiff's own persisteucy in 
refusing to comply with the request. However, the 
defendant on one occasion used as a means of persua- 
sion expressions and terms of comparison uselessly 
severe and exaggerated, which hurt the plaintiff in his 
feelings; but no offense or injury was intended on the 
part of the defendant, and no damage being done, none 
could be claimed. Under the,circumstances the action 
must be dismissed but without costs. The court also 
disposed of the plea by which the defendant invoked 
the privilege of one mouth’s notice, as being a public 
officer, and dismissed this plea on the ground that in 
this instance he had acted, not as a public officer, but 
as a minister of religion and a spiritual adviser. 

From what we know of the charges of the members 
of the Quebec bar a second wedding, even with the six 
little Pichettes as bridesmaids, best men, pages and 
ushers, would have been on the whole cheaper than 
this fight. But de gustibus, et cetera, woman-like, Mrs. 


Pichette preferred the idea of a second wedding. 
But the cause celebre of the present decade is that of 


. 
the *‘ Canada Revue’’ against Monseigneur Edouard 








Charles Fabre, archbishop of Montreal; of this the 
end is not yet. This action is called by the French 
Canadian press “a mighty scandal, the mightiest per- 
haps that has ever caused Catholic Canada to groan.” 
The plaintiff's case, as appears from the declaration 
served, is that up to November last the publishers of 
the Revue drew a considerable income from the paper; 
that then the archbishop, without any plausible rea- 
son, without warning to the plaintiffs, acting arbi- 
trarily, without right and exceeding his powers, wrote 
and issued a mandement throughout his diocese in 
which, after speaking of the improper and insulting 
conduct toward religion and the discipline of the 
church and its ministers of certain papers, “in the 
holy name of God ” he condemned *‘ Le Canada Revue ” 
and ‘*L’Echo des Deux Montagnes,’’ and prohibited 
until further notice ‘‘all the faithful, under the pen- 
alty of the refusal of sacraments, to print, to sell, 
distribute, read, receive or keep in their possession 
these two dangerous and unhealthy sheets, to co-ope- 
rate with or encourage them in any way. The plaintift 
goes on coolly to state that the mandement contains 
““imputations false, lying and injurious;”’ that the 
condemnation and censure are arbitrary, unjust, il- 
legal and contrary to the civil and canonical law, and 
the rules of the Catholic Church; that the proper for- 
malities had not been complied with; that this con- 
duct of the defendant has seriously injured the circu- 
lation of the paper and that the damages cannot be 
estimated at less than $50,000, and so the publishing 
company demands $50,000, interest and costs from the 
poor archbishop. 

Montreal is in an uproar over this and bewails the 
‘*suing the archbishop before the civil tribunals, for an 
episcopal act, which in its very essence is beyond the 
jurisdiction of earthly courts of justice.”’ The poor 
bailiff who had to serve the papers bowed the knee, 
kissed his Grace’s ring and begged pardon for perform- 
ing so disagreeable a task; the ultramontane press 
rails at the impious journal that has caused the 
trouble; says that the editors thereof are no longer 
Catholics, upbraids them for inviting a foreign power 
(the lay tribunal) to interfere with the discipline and 
teaching of the church; a monster meeting was held 
in St. Peter’s Cathedral; the premier of the Province, 
the mayor of Montreal, cabinet ministers and other 
lay leaders in the church tendered, in eloquent terms, 
to his Grace their sympathy with bim in this the hour 
of his trial. 

However, the naughty little newspaper still appears 
and talks to the remnant of its original three thousand 
five hundred subscribers of this meeting being a con- 
tempt of court, of fanatics, of brawlers who proclaim 
that there is a power above the law, a State within the 
State, a man who is not responsible for his actions to 
the Code, the protector of rights and guide to duties; 
and concludes by a reference to the petty traitors of 
Tooley street. We must not say too much about the 
case while it is sub judice. [Iu view of the possibility 
of annexation boys in the kindergartens of the United 
States who intend to practice before the Supreme 
Court at Washington might do well to make a specialty 
of the ecclesiastical law and lore of Quebec. 

R. V. R. 


—_—___—_ 


JUDGMENT — INTERNATIONAL LAW — 
PENAL ACTION—LAW OF NEW YORK. 


PRIVY COUNCIL, FEB. 17, 1892. 


HUNTINGTON v. ATTRILL.* 


The New York statute, chapter 611 of 1875, section 21, provides 
that “if any certificate * * * given by the officers of 
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any corporation” to which the statute applies “shall be 
false in any material representation, all the officers who 
shall have signed the same shall be jointly and severally 
liable for all the debts of the corporation contracted while 
they are officers thereof.” Held, that a judgment in an 
action on this section, brought in the Supreme Court of 
New York, could be enforced by proceedings in the courts 
in Canada. 


Sir H. Davey, Q. C., Finlay, Q. C., and Pollard, for 
appellant. 


The Attorney-General (Sir R. Webster, Q. C.), Gore 
and G. R. Askwith, for respondent. 


Lorp Watson. The appellant, in June, 1880, be- 
came a creditor for money lent to the Rockaway 
Beach Improvement Company, Limited, which carried 
on business in the State of New York, being incorpo- 
rated pursuant to chapter 611 of the State laws of 1875. 
Section 21 of the act provides that ‘if any certificate 
or report made, or public notice given, by the officers 
of any such corporation, shall be false in any material 
representation, all the officers who shall have signed 
the same sball be jointly and severally liable for all the 
debts of the corporation contracted while they are of- 
ficers thereof.” The respondent was, in June, 1880, a 
director, and in that capacity an officer of the com- 
pany within the meaning of the statute. On the 30th 
of that month he, along with other officers of the com- 
pany, signed and verified on oath, as prescribed by sec- 
tion 37, a certificate setting forth that the whole capital 
stock had, at its date, been paid up in cash. In the 
year 1883 the appellant instituted a suit against the re- 
spondent before the Supreme Court of New York State 
for the unpaid balance of his loan to the company, al- 
leging that the certificate contained representations 
which were material and false and that the respondent 
had incurred personal responsibility for the debt as 
provided by section 21. The respondent defended the 
action, but a verdict having been found against him, 
the court, on the 15th of June, 1886, gave final judg- 
ment, ordering him to pay to the appellant the sum of 
$100,240. Having failed to recover payment, the appel- 
lant, in September, 1886, brought an action upon his 
decree in the Common Pleas Division of the High 
Court of Justice for the Province of Ontario, where 
the respondent resided. The only plea stated in de- 
fense was to the effect that the judgment sued on was 
for a penalty inflicted by the municipal law of New 
York; and that the action being one of a penal char- 
acter, ought not to be entertained by the courts of a 
foreign State. Street, J., who tried the case, being of 
opinion that the enactments of section 21 were strictly 
punitive and not remedial, dismissed the action with 
costs. The judges of the Appeal Court were equally 
divided in opinion, the result being that the appeal 
aken from his decision was dismissed. Hagarty, C. 
J., and Osler, J., were of opinion that the statutory 
remedy given to the appellant as a creditor of the com- 
pany being civil only, and not enforceable by the State 
or by the public, was not a penal matter in the sense of 
international law. Burton, J., was of the same opin- 
ion, but held himself precluded from giving effect to it 
for reasons which he thus explains: ‘‘The courts of 
the State of New York have placed an interpretation 
upon this particular statute in which I should not have 
agreed, but those decisions are the law of the State of 
New York, and with that we are dealing. I am of 
opinion therefore that on that undisputed expert testi- 
mony this is a penal statute there, and the judgment 
obtained upon it cannot be enforced here.” In the 
conclusion thus stated Maclennan, J., expressed his 
concurrence. But the learned judge in that respect 
agreeing with the court of first instance and differing 
from the other members of the Court of Appeal, held 
that the enactment was in itself undoubtedly penal, 





inasmuch as it was ‘‘ passed in the public interest, pro- 
viding a punishment for an offense,’’ and that ‘it 
makes no difference that what it exacts from the of- 
fender is given to persons who are ordinary creditors 
of a company in payment of their respective debts.” 
Their lordships cannot assent to the proposition that 
in considering whether the present action was penal in 
such sense as to oust their jurisdiction, the courts of 
Ontario were bound to pay absolute deference to any 
interpretation which might have been put upon the 
statute of 1875 in the State of New York. They had 
to construe and apply an international rule, which is a 
matter of law entirely within the cognizance of the 
foreign court whose jurisdiction is invoked. Judicial 
decisions in tho State where the cause of action arose 
are not precedents which must be followed, although 
the reasoning upon which they are founded must al- 
ways receive careful consideration, and may be conclu- 
sive. The court appealed to must determine for itself, 
in the first place, the substance of the right sought to 
be enforced; and in the second place, whether its en- 
forcement would, either directly or indirectly, involve 
the execution of the penal law of another State. Were 
any other principle to guide its decision, a court might 
find itself in the position of giving effect in one case 
and denying effect in another, to suits of the same 
character, in consequence of the causes of action having 
arisen in diflerent countries; or in the predicament of 
being constrained to give effect to laws which were, in 
its own judgment, strictly penal. The general law 
upon this point has been correctly stated by Story, J., 
in bis ‘* Conflict of Laws,’’ and by other text-writers; 
but their lordships do not think it necessary to quote 
from these authorities in explanation of the reasons 
which have induced courts of justice to decline juris- 
diction in suits somewhat loosely described as penal, 
when these have their origin in a foreign country. 
The rule has its foundation in the well-recognized 
principle that crimes, including in that term all 
breaches of public law punishable by pecuniary mulct 
or otherwise, at the instance of the State government, 
or of some one representing the public, are local in this 
sense, that they are only cognizable and punishable in 
the country where they were committed. Accordingly 
no proceeding, even in the shape of a civil suit, which 
has for its object the enforcement by the State, 
whether directly or indirectly, of punishment imposed 
for such breaches by the lea fori, ought to be admitted 
in the courts of any other country. Their lordships 
have already indicated that in their opinion the phrase 
‘penal actions,’’ which is so frequently used to desig- 
nate that class of actions which, by the law of nations, 
are exclusively assigned to their domestic forum, doves 
not afford an accurate definition. In its ordinary ac- 
ceptation the word ‘‘ penal”? may embrace penalties for 
infractions of general law which do not constitute of- 
fenses against the State; it may for many legal pur- 
poses be applied with perfect propriety to penalties 
created by contract; and it therefore, when taken by 
itself, fails to mark that distinction between civil 
rights and criminal wrongs which is the very essence 
of the international rule. The phrase was used by 
Lord Loughborough, C. J., and by Buller, J., ina well- 
known case (Folliott v. Ogden, 1 H. Bi. 123; and Ogden 
v. Folliott, 3 T. R. 726), and also by Marshall, C. J., 
who, in The Antelope, 10 Wheat. 66, at page 123, 
thus stated the rule with uo less brevity than force: 
‘The courts of no country execute the penal laws of 
another.’”’ Read in the light of the context the lan- 
guage used by these eminent lawyers is quite intelligi- 
ble, because they were dealing with the consequences 
of violations of public law and order, which were un- 
mistakably of a criminal complexion. But the expres- 
sions *‘penal” and “ penalty,’’ when employed with- 
out any qualification, express or implied, are calculated 
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to mislead because they are capable of being construed 
so as to extend the rule to all proceedings for the re- 
covery of penalties, whether exigible by the State in 
the interest of the community, or by private persons 
in their own interest. The Supreme Court of the 
United States had occasion to consider the interna- 
tional rule in Wisconsin v. Pelican [Insurance Com- 
pany, 127 U. S. (20 Davis) 265. By the statute law of 
the State of Wisconsin a pecuniary penalty was im- 
posed upon corporations carrying on business under it 
who failed to comply with one of its enactments. The 
penalty was recoverable by the commissioner of insur- 
ance, an official intrusted with the administration of 
the act in the public interest, one-half of it being pay- 
able into the State treasury and the other to the com- 
missioner, who was to defray the costs of prosecution. 
Tt was held that the penalty could not be enforced by 
the Federal court or the judiciary of any other State. 
In delivering the judgment of the bench, Gray, J., 
after referring to the text-books, and the dictum by 
Marshall, C. J., already cited, went on to say: “The 
rule that the courts of no country execute the law of 
another applies not only to prosecutions and sentences 
for crimes and misdemeanors, but to all suits in favor 
of the State for the recovery of pecuniary penalties for 
any violation of statutes for the protection of its reve- 
nue or other municipal laws, and to all judgments for 
such penalties.’ Their lordships do not hesitate to ac- 
cept that exposition of the law which, in their opinion, 
discloses the proper test for ascertaining whether an 
action is penal within the meaning of the rule. A pro- 
ceeding, in order to come within the scope of the rule, 
must bein the nature of a suit in favor of the State 
whose law has been infringed. All the provisions of 
municipal statutes for the regulation of trade and 
trading companies are presumably enacted in the in- 
terest and for the benefit of the community at large; 
and persons who violate these provisions are, in a cer- 
tain sense, offenders against the State law, as well as 
against individuals who may be injured by their mis- 
conduct. But foreign tribunals do not regard these 
violations of statute law as offenses against the State, 
unless their vindication rests with the State itself, or 
with the community which it represents. Penalties 
may be attached to them, but that circumstance will 
not bring them within the rule, except in cases where 
these penalties are recoverable at the instance of the 
State, or of an official duly authorized to prosecute on 
its behalf, or of a member of the public in the char- 
acter of acommon informer. An action by the latter 
is regarded as an actio popularis pursued, not in his in- 
dividual interest, but in the interest of the whole com- 
munity. The New York statute of 1875 provides for 
the organization and regulation of corporations formed 
for the purpose of carrying on all kinds of lawful busi- 
ness with the exception of certain branches therein 
specified. It confers rights and privileges upon persons 
who choose to form a trading association, and to be- 
come incorporated under its provisions, with fall or 
with limited liability; and in either case it varies and 
limits the rights and remedies which, under the com- 
mon law, would have been available to creditors of the 
association, as against its individual members. Ou the 
other hand, for the protection of those members of the 
public who may deal with the corporation, the act im- 
poses upon its directors and officers various stringent 
obligations, the plain object of which is to make 
kaown, from time to time, to all concerned, the true 
condition of its finances. Thus they are required (sec- 
tion 18) to publish an annual report, stating the amount 
of capital, the proportion actually paid in, the amount 
and nature of existing assets and debts, the names of the 
shareholders and the dividends, if any, declared since 
last report; and (section 37) to certify the amount of 
capital stock paid in within thirty days after payment 
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of the last installment. In both cases the consequence 
of the report or certificate being false in any material 
representation is that every director or officer who 
vouched its accuracy becomes, under section 21, liable 
personally for all the debts of the corporation con- 
tracted during his period of office. The provisions of 
section 21 are in striking contrast to the enactments of 
section 34, which inflict a penalty of $100 upon every 
director or officer of a corporation with limited liabil- 
ity, who authorizes or permits the omission of the 
word “limited "’ from its seal, official publications or 
business documents. In that case the penalty is recoy- 
erable ‘‘in the name of the people of the State of New 
York by the district attorney of the county in which 
the principal office of such corporation is located, and 
the amounts recovered shall be paid over to the proper, 
authorities for the support of the poor of such county.’ 
It does not admit of doubt that an action by the dis- 
trict attorney would be a suit in favor of the State, 
and that neither the penalty, nor the decree of a New 
York court for its amount, could be enforced in a 
foreign country. In one aspect of them the provisions 
of section 21 are penal in the wider sense in which the 
term is used. They impose heavy liabilities upon di- 
rectors, in respect of failure to observe statutory regu- 
lations for the protection of persons who have become 
or may become creditors of the corporation. But in 
so fur as they concern creditors, these provisions are in 
their nature protective and remedial. To use the lan- 
guage of Osler, J., they give ‘‘a civil remedy only to 
creditors whose rights the conduct of the company’s 
officers may have been calculated to injure, which is 
not enforceable by the State or the public.’”’ In the 
opinion of their lordships these enactments are simply 
conditions upon which the Legislature permits associa- 
tions to trade with corporate privileges, and constitute 
an implied term of every contract between the corpo- 
ration and its creditors. A number of American au- 
thorities were cited in the course of the argument, 
which may be briefly noticed, seeing that they were 
made the subject of comment in both courts below. 
With one exception they do not appear to their lord- 
ships to have a direct or material bearing upon the 
point raised in this appeal. In Steam Engine Com- 
pany v. Hubbard, 101 U. S. (11 Otto) 188, the facts were 
these: The law of Connecticut, in the event of the 
president and secretary of a corporation intentionally 
neglecting to issue a certain certificate, made them 
jointly and severally liable ‘* for all debts contracted 
during the period of such neglect.’’ Under that pro- 
vision an action was brought by a creditor of a corpo- 
ration against its president, for a debt contracted 
before the period of neglect began, which remained 
unpaid during its continuance. There was no question 
as to enforcing the claim in another State. The Su- 
preme Court of the States held that the enactment was 
penal, and therefore to be strictly construed; and also 
that the president was not liable, inasmuch as the debt 
was not contracted during the period of his default. 
The decision appears to be absolutely right; but their 
lordships apprehend that the canon of construction ap- 
plied in that case would be equally applicable to the 
case of a penalty stipulated by bond, or in a mercantile 
contract. Flash v. Conn, 10) U. 8. (2 Davis) 371, 
another decision of the Supreme Federal Court, was 
relied on by the appellant. In that case a New York 
statute of 1848 had provided that until the whole capi- 
tal stock of the corporation was paid up, every stock- 
holder should be liable to its creditors to an amount 
equal to the amount of stock held by them. It was de- 
cided that the claim of a creditor under that provision 
was contractual and not penal, and might therefore be 
enforced by an action at law. The result appears to 
be inevitable, because the liability was not imposed in 
respect of failure to perform any duty prescribed by 
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the act; but it throws no light upon the present ques- 
tion. The respondent in his argument placed great re- 
liance upon Merchants’ Bank v. Bliss, 35 N. Y. (8 Tif- 
fany) 412, which was decided in 1866. The statute of 
1848, already referred to, required the trustees of the 
corporation to make a report at a stated period, and in 
the event of their failure to do so, rendered them 
jointly and severally liable for all its debts then exist- 
ing, or which might be contracted before the report was 
actually made. The suit was by a creditor against a 
defaulting trustee, and the only question raised was 
this—whether the action was for a “liability created 
by statute, other than penalty or forfeiture,” within 
the meaning of the statute of limitations, or “for a 
penalty or forfeiture, when action is given tothe party 
aggrieved?” The Supreme Court of New York de- 
cided that the liability belonged to the second cate- 
gory, and that suit was consequently barred by the 
lapse of three years. In another case (Wiles v. Suy- 
dam, 64 N. Y. 173), the same court held that a similar 
claim by a creditor, being for a statutory penalty or 
forfeiture, could not be joined in a declaration with a 
claim upon contract. Their lordships see no reason to 
question the propriety of these decisions, but it is 
hardly necessary to suy that a delict may give rise to a 
purely civil remedy, as well as to criminal punish- 
ment. Although a right of action is given to the party 
aggrieved, it does not follow that the law of nations 
must regard his action as a suit in favor of the State. 
Attrill v. Huntington, 70 Md. 191, is however an au- 
thority upon the very point raised in this appeal. 
During the dependence of the present action the ap- 
pellant preferred a bill in equity, before the Su- 
preme Court of the State of Maryland, te set aside 
certain transfers of stock by the respondent, upon 
the allegation that they were fraudulently made in 
order to defeat his claims under the decree in June, 
1866. The primary judge granted the relief craved, 
but the Court of Appeal, by a majority of five judges 
against two, reversed his decision and dismissed the 
bill, holding that the decree, being for a penalty, could 
not be enforced beyond the limits of the State of New 
York. Their lordships are constrained to differ from 
the reasons assigned by Bryan, J., in delivering the 
judgment of the majority which do not appear to 
them sufficiently to recognize the distinction, from an 
international point of view, between a suit for penalty 
by a private individual in his own interest, and a suit 
brought by the government or people of a State for the 
vindication of public law. The distinction is clearly 
pointed out in the opinion of the dissentient judges as 
expressed by Stone, J., in whose reasoning their lord- 
ships concur. Being of opinion that the present action 
is not, in the sense of international law, penal, or in 
other words, au action on behalf of the government or 
community of the State of New York for punishment 
of an offense against their municipal law, their lord- 
ships will humbly advise her majesty to reverse the 
judgments appealed from, and to give decree in favor 
of the appellant, with costs in both courts below. The 
appellant must have the costs of this appeal. 


——_e—__—— 


DAMAGES— ACTION ON POLICY — REMOTE 
AND PROXIMATE CAUSE— INSURANCE. 


MASSACHUSETTS SUPREME JUDICIAL COURT, APRIL 
4, 1893. 
Lynn Gas & Exvectrric Co. v. MERIDEN Fire INsu- 
RANCE Co.* 
In an action upon a policy insuring building, machinery and 


dynamos and other electrical fixtures of an electric com- 
pany, it appeared that the fire produced a short circuit in 


* 33 N. E. Rep. 690. 








the wires connecting with machinery in a part of ihe 
building remote from the fire, and that such short circuit 
caused such a strain on the machinery as to break it to 
pieces. Held, that the fire was the direct cause of the 
damage to the machinery. 


— by the Lynn Gas & Electric Company 
against the Meriden Fire Insurance Company and 

twenty-two other insurance companies upon concur- 

rent policies of insurance. Verdicts for plaintiff. 


William H. Niles and George J. Carr, for plaintiff. 


John D. Bryant (Solomon Lincoln, of counsel), for 
defendants. 


KNOWLTON, J. The only exceptions relied on by the 
defendants in these cases is that relating to the claim 
for damage to the machinery used in generating elec- 
tricity, and to the building from a disruption of the 
machinery. This machinery was in a part of the build- 
ing remote from the fire, and none of it was burned. 
In his charge to the jury the judge stated the theory 
of the plaintiff as follows: ** The plaintiff says the po- 
sitions of the lightning arresters in the vicinity of the 
fire was such, that by reason of the fire in the tower, a 
connection was made between them called a ‘short 
circuit;’ that the short circuit resulted in keeping 
back or in bringing into the dynamo below an increase 
of electric current that made it more difficult for this 
armature to revolve than before, and caused a higher 
power to be exerted upon it, or at least caused greater 
resistance to the machinery; that this resistance was 
transmitted to the pulley by which this armature was 
run through a belt; that that shock destroyed that pul- 
ley; that by the destruction of that pulley, the main 
shaft was disturbed, and the succeeding pulleys up to 
the jack pulley were ruptured; that by reason of pieces 
flying from the jack pulley, or from some other cause, 
the fly wheel of the engine was destroyed, the gover- 
nor broken, and every thing crushed—in a word, that 
the short circuit in the tower, by reason of the fire, 
caused an extra strain upon the belt through the ac- 
tion of electricity, and that caused the damage.”’ The 
plaintiff contended that the short circuit was produced 
by the fire, either by means of heat on the horns of 
the lightning arresters, or by a flame acting as a con- 
ductor between the two horns, or in some other way. 
The jury found that the plaintiff's theory of the cause 
of the damage was correct, and the question is whether 
the judge was right in ruling that an injury to the ma- 
chinery caused in this way was a ‘‘loss or damage by 
fire,’ within the meaning of the policy. 

The subject-matter of the insurance was the build- 
ing, machinery, dynamos and other electrical fixtures, 
besides tools, furniture and supplies used in the busi- 
ness of furnishing electricity for electric lighting. 
The defendants, when they made their contracts, un- 
derstood that the building contained a large quantity 
of electrical machinery, and that electricity would be 
transmitted from the dynamos, and would be a power- 
ful force in and about the building. They must be 
presumed to have contemplated such effects as fire 
might naturally produce in connection with machin- 
ery used in generating and transmitting strong currents 
of electricity. The subject involves a consideration of 
the causes to which an effect should be ascribed when 
several conditions, agencies or authors contribute to 
produce an effect. The defendants contend that the 
application of the principle which is expressed by the 
maxim “Jn jure non remota causa sed proxima specta- 
tur,”’ relieves them from liability in these cases. It 
has often been necessary to determine in trials in court 
what is to be deemed the responsible cause which fur- 
nishes a foundation for a claim when several agencies 
and conditions have a share in causing damage, and 
the best rule that can be formulated is often difficult of 
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application. When it is said that the cause to be 
sought is the direct and proximate cause, it is not 
meant that the cause or agency which is nearest in 
time or place to the result is necessarily to be chosen. 
Freeman v. Association, 156 Mass. —-. The active, 
efficient cause that sets in motion a train of events 
which brings about a result without the intervention 
of any force started and working actively from a new 
and independent source is the direct and proximate 
cause referred to in the cases. McDonald v. Snelling, 
14 Allen, 200; Perley v. Railroad Co., 98 Mass. 414, 419; 
Gibney v. State (N. Y. App.), 33 N. E. Rep. 142. 

In Railway Co. v. Kellogg, 94 U. S. 469, 474, Mr. Jus- 
tice Strong, who also wrote the opinions in Howard 
Fire Insurance Co. v. Norwich & N. Y. Transp. Co., 12 
Wall. 194, and in Western Mass. Insuranee Co. v. Nor- 
wich & N. Y. Transp. Co., id. 201, note, whieh are 
much relied on by the defendants, used the following 
language in the opinion of the court: “The primary 
cause may be the proximate cause of the disaster, 
though it may operate through successive instruments, 
asan article at the end of a train may be moved by a 
forces applied to the other end, that force being the 
proximate cause of the movement, or as in the oft- 
cited case of the squib thrown in the market place. 
Scott v. Shepherd, 2 W. Bl. 892. The question always 
is, was there an unbroken connection between the 
wrongful act and the injury—a continuous operation ? 
Did the facts constitute a continuous succession of 
events, so linked together as to make a natural whole, 
or Was there some new and independent cause inter- 
vening between the wrong and the injury?’’ If this 
were an action against one who negligently set the fire 
in the tower, and thus caused the injury to the ma- 
chinery, it is clear, on the theory of the plaintiff, that 
the negligent act of setting the fire would be deemed 
the active, efficient cause of the disruption of the ma- 
chinery and the consequent injury to the building. It 
remains to inquire whether there is a different rule in 
an action on a policy of fire insurance. 

Under our statute creating a liability for damages 
received for defects in highways, it is held that the 
general rule is so far modified that there can be no re- 
covery unless the defectis the sole cause of the acci- 
dent; but this doctrine rests on the construction of 
the statute. Tisdale v. Norton, 8 Mete. (Mass.) 388; 
Marble v. Worcester, 4 Gray, 395; Jenks v. Wilbra- 
ham, 11 id. 142; McDonald vy. Snelling, 14 Allen, 290; 
Babson v. Rockport, 101 Mass. 93. 

In suits brought on policies of fire insurance it is 
held that the intention of the parties must have been 
to insure against losses where the cause insured against 
wis a means or agency in causing the loss, even though 
it was entirely due to some other active, efficient 
cause which made use of it, or set it in motion, if the 
original, efficient cause was not itself made a subject 
of separate insurance. For instance, where the negli- 
gent act of the insured or of anybody else causes a 
fire, and so causes damage, although the negligent act 
is the direct, proximate cause of the damage, through 
the fire, which was the passive agency, the insurer is 
held liable for a Joss caused by the fire. Johnson v. 
Insurance Co., 4 Allen, 388; Walker v. Maitland, 5 
Barn. & Ald. 171; Waters v. Insurance Co., 11 Pet. 213; 
Peters v. Insurance Co., 14 id. 99; Insurance Co. v. 
Sherwood, 14 How. 351; Insurance Co. v. Tweed, 7 
Wall. 44. 

This is theonly particular in which the rule in re- 
gard to remote and proximate causes is applied differ- 
ently im actions on fire insurance policies from its ap- 
plication in other actions. A failure sometimes to 


recognize this rule as standing on independent grounds, 
and established to carry out the intention of the par- 
ties to the contracts of insurance, has led to confusion 
The difficulty in 


ofstatement in some of the cases. 








applying the general rule in complicated cases has 
made the interpretation of some of the decisions 
doubtful; but on principle, and by the weight of au- 
thority in many well-considered cases, we think it 
clear that apart from the single exception above stated, 
tiie question, what is a cause which creates a liability ? 
is to be determined in the same way in actions on poli- 
cies of fire insurance as in other actions. Scripture v. 
Insurance Co., 10 Cush. 356; New York & B. Despatch 
Exp. Co. v. Traders’ & M. Insurance Co., 132 Mass. 377; 
St. John v. Insurance Co., 11 N. Y. 516; Insurance Co. 
v. Sherwood, 14 How. 351; Insurance Co. v. Tweed, 7 
Wall. 44; Waters v. Insurance Co., 11 Pet. 213, 225: 
Livie v. Janson, 12 East, 648; Ionides v. Insurance Co., 
14 C. B. (N. S.) 259; Insurance Co. v. Dorsey, 56 Md. 
70; Insurance Co. v. Foote, 22 Ohio St. 340. 

In the present case the electricity was one of the 
forces of nature—a passive agent working under natu- 
ral laws—whose existence was known when the insu- 
rance policies were issued. Upon the theory adopted 
by the jury, the fire worked through agencies in the 
building, the atmosphere, the metallic machinery, 
electricity, and other things, and working precisely as 
the defendants would have expected it to work if they 
had thoroughly understood the situation and the laws 
applicable to the existing conditions, it put a great 
strain on the machinery, aud did great damage. No 
new cause acting from an independent source inter- 
vened. The fire was the direct, proximate cause of 
the damage, according to the meaning of the words 
“ direct and proximate cause,”’ as interpreted by the 
best authorities. The instructions to the jury were 
full, clear and correct, and the defendants’ requests 
for instructions were rightly refused. 

Exceptions overruled. 


—_—_—__>_—_—_ 

CONSTITUTIONAL LAW — INTOXICATING 
LIQUORS— MANUFACTURE AND SALE— 
STATE REGULATIONS. 





UNITED STATES CIRCUIT COURT, DISTRICT OF SOUTH 
CAROLINA, MARCH 1, 1893. 


CANTINI Vv. TILLMAN.* 


There is no inherent right of a citizen to sell intoxicating 
liquors by retail, and the South Carolina statute of De- 
cember 24, 1892, entitled ““An act to prohibit the manufac- 
ture and sale of intoxicating liquors as a beverage within 
this State, except as herein permitted,” is in its general 
scope and purpose within the police power of the State. 

The act isnot in contravention of the Constitution of the Uni- 
ted States, article 1, section 10, forbidding the States to 
pass any laws impairing the obligation of contracts, or 
without the consent of Congress, to levy any imposts or 
duties onimports or exports, except such as are neces- 
sary for executing its inspection laws. 

Nor is the act in contravention of the constitutional provis- 
ions (article 4, section 2, and the fourteenth amendment), 
forbidding any State to discriminate against citizens of 
other States or citizens of the United States. 

Nor is the act in contravention of the provision of the fifth 
amendment, forbidding the taking of property without 
due process of law, and the taking of private property for 
public use without just compensation. 

Under articles 1 and 2 of the treaty between the United States 
and Italy, Italian subjects have no greater rights to carry 
on trade and traffic in liquors within the State than a citi- 
zen of the United States has. 

The act does not violate section 20, article 2, of the Constitu- 
tion of South Carolina, that every act or resolution shall 
relate to but one subject, and that shall be expressed in 
its title. 

li is a settled rule of parliamentary law in South Carolina, that 
so long as the enacting words remain in a bill, it can be 
amended to any extent, even by striking out all after the 
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enacting words, and by inserting other words; and when 
a bill passed by the House is thus amended by the Senate 
such amendment may be concurred in by the House with- 
out the three readings required on the original passage. 


N Equity. Bill by Geromio Cantini and Anania 
Cantini against Benjamin R. Tillman and W. T. C. 
Bates, governor and treasurer, respectively, of South 
Carolina, to enjoin them from carrying out and exe- 
cuting the provisions of the law relating to the manu- 
facture and sale of intoxicating liquors, passed August 
8, 1890, by the State Legislature. 


Von Kolnitz & Bacot, for complainants. 


SrmonTon, Dist. J. This is a proceeding to test the 
constitutionality of an act of the General Assembly of 
South Carolina, commonly known as the *‘ Dispensary 
Act.’’ The purpose of the act, as expressed in its title, 
is to prohibit the manufacture and sale of intoxicating 
liquors as a beverage within this State, except as 
herein provided. There can be no doubt thatthe pur- 
pose thus expressed in this actislawful. The Supreme 
Court of the United States, in Crowley v. Christensen, 
137 U.S. 91, say: “ By the general concurrence of 
opinion of every civilized community, there are few 
sources of crime and misery to society equal to the 
dramshop, where intoxicating liquors in small quanti- 
ties, to be drunk at the time, are sold indiscriminately 
to all parties applying. The statistics of every State 
show a greater amount of crime and misery attributa- 
ble to the use of ardent spirits obtained at these retail 
liquor saloons than to any other source. The sale of 
such liquors in this way has therefore been at all times, 
by the courts of every State, considered as the proper 
subject of legislative regulation. Not only may a li- 
cenuse be exacted from the keeper of a saloon before a 
glass of his liquors can be thus disposed of, but restric- 
tions may be imposed as to the class of persons to 
whom they may be sold, and the hours of the day and 
the daysof the week on which the saloons may be 
opened. Their sale in that form may be absolutely 
prohibited. It is a question of public expediency and 
public morality, and not of Federallaw. The police 
power of the State is fully competent to regulate the 
business, to investigate the evils, or to suppress it en- 
tirely. There is no inherent right in a citizen to thus 
sell intoxicating liquors by retail. It is not a privi- 
lege of a citizen of the State, or of a citizen of the Uni- 
ted States. As it isa business attended with danger 
to the community, it may, as has been already said, be 
entirely prohibited, or be permitted under such condi- 
tions as will limit to the utmost its evils. The manner 
and extent of regulation restsin the discretion of the 
governing power. * * * It is a matter of legislative 
will only.” 

The act in question, in its first section, declares 
“That from and after the first day of July, A. D. 1893, 
the manufacture, sale, barter or exchange, or keeping 
or offering for sale, barter or exchange, within this 
State, of any spirituous, malt, vinous, fermented or 
other intoxicating liquors, or any compound or mix- 
tures thereof, by whatever name called, which will 
produce intoxication, by any person, business firm, 
corporation or association, shall be regulated and con- 
ducted as provided in this act.’’ 

As we have seen, this is within the police power of 
the State, and is a matter of legislative will only. The 
general scope and purpose of the act being thus lawful, 
are any of its provisions in violation of the Constitu- 
tion of the United States? 

The proceedings alleged that the act is in viola- 
tion of, and repugnant to, section 10, article 1, of the 
Constitution of the United States. This section has 
numerous provisions. Those which are sought to be 
applied to this case are the clauses forbidding any 





State to pass any ex post fucto law, or law impairing 
the obligation of contracts, and the provisions forbid- 
ding a State, without the consent of Congress, to levy 
uny imposts or duties on imports or exports, except 
what may be absolutely necessary for executing its 
inspection laws. The prohibition as to ea post fucto 
laws applies only to crimes. Watson v. Mercer, 8 Pet. 
88; Railroad Co. vy. Nesbit, 10 How. 395; Locke v. 
New Orleans, 4 Wall. 172; Carpenter v. Com., 17 How. 
456. 

There is no provision of this act open to this objec- 
tion. The question on the other provisions stated was 
made before the Supreme Court in Re Rahrer, 140 U.S. 
545. On the 8th of August, 1890 (26 Stat. 313), Congress 
had enacted: ‘** That all fermented, distilled or other 
intoxicating liquors or liquids transported into any 
State or Territory, or remaining therein, for use, con- 
sumption, sale or storage therein, shall, upon arrival 
in such State or Territory, be subject to the operation 
and effect of the laws of such State or Territory, en- 
acted in the exercise of its police powers, to the same 
extent and in the same manner as though such liquids 
or liquors had been produced in such State or Terri- 
tory, and shall not be exempt therefrom by reason of 
being introduced in original packages or otherwise.” 

The petitioner had imported liquor into the State of 
Kansas in separate packages, and sold a part of it in 
the original package. The law of Kansas forbade the sale 
of liquors except for medical purposes, and forbade any 
one to sell for these purposes without first having pro- 
cured a druggist’s permit therefor from the probate 
judge of the county. The Supreme Court, after an 
exhaustive argument, sustained the constitutionality 
of this act of Congress, and declared that under its 
operation the law of Kansas was not in conflict with 
section 10, article 1, of the Constitution. 

Another objection to the act is that it is in violation 
of section 2, articl: 4, of the Constitution of the United 
States, and of the fourteenth amendment, in that this 
act discriminates both as to persons and products. 
Section 2, article 4, declares that the citizens of each 
State shall be entitled to all the privileges and inimu- 
nities of the citizens of the several States; and the 
fourteenth amendment declares that no State shall 
make or enforce any law which shall abridge the privi- 
leges or immunities of citizens of the United States. 
But we have seen that the Supreme Court, in Crowley 
v. Christensen, 137 U. 8. 91, has declared that there is 
no inherent right in a citizen to sell intoxicating 
liquors by retail. Lt is nota privilege of a citizen of a 
State or of acitizen of the United States. 

In Mugler v. Kansas, 125 U. 8. 659, the court say: 
* Prior to the adoption of the fourteenth amendment, 
State enactments regulating or prohibiting the traffic 
in intoxicating liquors raised no question under the 
Constitution of the United States. Such legislation 
was left to the discretion of the respective States, sub- 
ject to no other limitations than those imposed by 
their own Constitutions, or by the general principles 
supposed to limit all legislative power. Bartemeyer v. 
Iowa, 18 Wall. 129.”’ 

Referring to the contention that the right to sell in-; 
toxicating liquors was secured by the fourteenth! 
amendment, that case says: *‘So far as such a right 
exists, it is not one of the rights growing out of citi- 
zenship of the United States.” 

In Beer Co. v. Massachusetts, 97 U. S. 25, it was said 
that as ameasure of police regulation, looking to the 
preservation of public morals, a State law prohibiting 
the manufacture and sale of intoxicating liquors is not 
repugnant to any clause of the Constitution of the 
United States. And in Foster v. Kansas, 112 U. 8. 201, 
it is declared to be no longer an open question. All 
these cases are quoted and reaffirmed in the case of 
Mugler v. Kansas. Therubric of that case is as fol- 
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lows: ‘‘ State legislation which prohibits the manu- 
facture of spirituous, malt, vinous, fermented or other 
intoxicating liquors within the limits of the State, to 
‘be there sold or bartered for general use as a bever- 
age, does not necessarily infringe any right, privilege 
or immunity secured by the Constitution of the Uni- 
ted States, or by the amendments thereto. The pro- 
hibition of the State of Kansas, in its Constitution 
and laws, of the manufacture or sale within the limits 
ofthe State of intoxicating liquors for general use 
there as a beverage, is fairly adapted to the end of pro- 
tecting the community against the evils which result 
from excessive use of ardent spirits, and is not sub- 
ject to the objection, that under the guise of police 
regulations, the State is aiming to deprive the 
citizen of his constitutional rights. Lawful State leg- 
islation, in the exercise of the police powers of the 
State, to prohibit the manufacture and sale within the 
State of spirituous, malt, vinous, fermented or other 
intoxicating liquors, to be used as a beverage, may be 
enforced against persons who at the time happen to 
own property whose chief value consists in its fitness 
for such manufacturing purposes, without compensat- 
ing them forthe diminution in its value resulting from 
such prohibitory enactments.” 

The fourteenth amendment is not designed to inter- 
fere with the power of the State, sometimes termed its 
“ police power,’’ to prescribe regulations to promote 
health, peace, morals, education and good order of the 
people. Barbier v. Connolly, 113 U. 8.27. Now every 
greater includes the less. If the manufacture and sale 
can be entirely prohibited, they can be prohibited un- 
less certain rules are complied with. 

Another objection tothe act is that it is repugnant 
to the third clause of section 8, article 1, of the Consti- 
tution of the United States, giving Congress the power 
to regulate commerce with foreign Nations. We have 
seen however that by the act of 1890 Congress has ex- 
pressly recognized and affirmed the right of the States 
to pass an act like this; and this act of Congress there- 
fore is a regulation by it of commerce. 

The last objection, because of the repugnancy to the 
Constitution of the United States, is that the act is in 
violation of the fifth amendment, which forbids the 
tuking of property without due process of law, and the 
taking of private property for public use without just 
compensation. With regard to this last objection, it is 
disposed of by two cases from the Supreme Court. In 
Transportation Co. v. Chicago, 89 U. 8. 635: ‘Acts 
done in the proper exchange of governmental powers, 
and not directly encroaching on private property, al- 
though their consequences may impair its use, do not 
entitle the owner of such property to compensation 
from the State or its agents, or give him a right of ac- 
tion.’’ And in Mugler v. Kansas, above quoted: 
‘* Lawful State legislation, in the exercise of the police 
power of the State, to prohibit the manufacture and 
sale within the State of spirituous, malt, vinous, fer- 
mented or other intoxicating liquors to be used as a 
beverage, may be enforced against persons who at the 
time happen to own property whose chief value con- 
sists in its fitness for such manufacturing purposes, 
without compensating them for the diminution in its 
value resulting from such prohibitory enactments. A 
prohibition upon the use of property for purposes de- 
clared to be injurious to the health, morals or safety 
of the community is not an appropriation of property 

for the public benefit, in the sense in which the taking 
of property by the exercise of eminent domain is such 
taking or appropriation.”’ 

Is it without due process of law? Every section of 
this act in which penalties are imposed provides for a 
judicial examination and conviction in a court of jus- 
tice. ‘Law, in its regular course of administration 


through courts of justice, is due process, and when se- 





cured by the laws of the State, the constitutional re- 
quisition is satisfied. Due process is so secured by 
laws operating on all alike, and not subjecting the in- 
dividual to the arbitrary exercise of the powers of the 
government, unrestrained by the established princi- 
ples of private right and distributive justice.” Cald- 
well v. Texas, 137 U. 8. 692. See also Freeland v. Wil- 
liams, 131 id. 406. Even the destruction of property 
in the exercise of the police power of a State, when 
such property is used in the violation of law, in main- 
taining a public nuisance, is not taking of property for 
public use, and does not deprive the owner of it with- 
out due process of law. Mugler v. Kansas, 123 U. S. 
623. 

The complainants object to the act: Because it vio- 
lates the Constitution of the State of South Carolina 
($21, art. 1), which forbids any ex post facto law, or law 
impairing the obligation of contracts. This has been 
disposed of. Because it is repugnant to sections 21 
and 20 of the Constitution of South Carolina. Section 
21, article 2, requires that every act or resolution shall 
relate to but one subject, and that shall be expressed 
in its title. The title of the act is, “To prohibit the 
manufacture and sale of intoxicating liquors as a bev- 
erage within this State, except as herein provided.”’ I 
have read the act through carefully, and cannot see 
how this objection can prevail. See San Autonio v. 
Mehaffy, 96 U. 8S. 312; Woodson v. Murdock, 22 Wall. 
351. Regulating a thing is the prohibition of it, except 
in accordance with certain rules. This act prohibits 
the sale and manufacture of intoxicating liquors, ex- 
cept under certain regulations therein provided. 

The twenty-first sectiop and the eighteenth will be 
considered together. They both go to this point. The 
House of Representatives had duly passed a billon the 
subject of the sale of intoxicating liquors, and had 
sent it to the Senate. The Senate amended this bill 
by striking out allafter the enacting words, and by 
substituting the contents of this act. When the bill so 
amended went into the House, it concurred in the 
amendment, but did not read it three times on three 
several days. It isasettled principle of parliament- 
ary law in this State, that so long as the enacting words 
remain in a vill, it can be amended to any extent, 
even by striking out all after the enacting words, and 
by inserting other words as a substitute. The Consti- 
tution does not require every word in an act to have 
received three readings on three several days. If it 
did, no important bill ever became or can become a 
law. Very few important bills are not amended on 
their second reading, and such amendments, when 
adopted, are not read three times on three severa! 
days. Sometimes in the House, by unanimous con- 
sent, and in the Senate, upon notice, bills are amended 
on the third reading. Nothing is morecommon than 
to amend by striking out one section or by inserting 
another, or by striking out several sections and by in- 
serting one or several; and if it be competent to amend 
by striking out and inserting one, two, three, four sec- 
tions, clearly it is competent to strike out all the sec- 
tions, and toinsert others, in pari materia. Striking 
out all after the enacting words, and inserting, is noth- 
ing bet an amendment, and is governed by the same 
rules as other amendments. I do not see any repug- 
nancy of this act with the Constitution of the State of 
South Carolina. 

Even if upon close examination it should be discov- 
ered that one section, the twenty-fifth, is in conflict 
with the Interstate Commerce Law, and on this point 
no opinion is expressed, still this would not affect the 
other sections of the act, and its main scope and pur- 
pose—the suppression of sales of intoxicating liquors, 
except by and through the agency of the State. Hills 
v. Bank, 105 U. 8.319. And it is clear that the rule 
asked for could not be granted. 
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It is urged in behalf of these complainants that they 


are Italian subjects, and are protected by the treaty 
stipulations between Italy and the United States. The 
language of the treaty on this point is as follows: 

“Art. 2. The citizens of each of the high contracting 
parties shall have liberty to travel in the States and 
‘Territories of the other; to carry on trade, wholesale 
and retail; to hireand occupy houses and warehouses; 
to employ agents of their choice; aud generally to do 
any thing incident to or necessary for trade, upon the 
same terms as the natives of the country, submitting 
themselves to the laws there established. 

“Art. 3. The citizens of each of the high contracting 
parties shall receive in the States and Territories of 
the other the most constant protection and security 
for their persons and property, and shall eajoy in this 
respect the same rights and privilegesas are or shall be 
granted to the natives, on their submitting themselves 
to the conditions imposed upon the natives.” 

Under these articles the complainants have the same 
rights as citizens of the United States. It would be 
absurd to say that they had greater rights. We have 
seen that the right to sell intoxicating liquors is not a 
right inherent ina citizen, and is not one of the privi- 
leges of American citizenship; that it is not within the 
protection of the fourteenth amendment; that it is 
within the police power. The police power is a right 
reserved by the States, and has not been delegated to 
the general government. In its lawful exercise, the 
States are absolutely sovereign. Such exercise cannot 
be affected by any treaty stipulations. ‘Salus populi 
suprema lex.” 

There are other and much more grave questions in 
this case, affecting the jurisdiction of this court. The 
conclusions reached render the discussion of them at 
this time unnecessary. It is best to come at once toa 
final decree. Let one be entered, refusing the rule, 
and dismissing the bill for want of equity. 


——_+—____—_——_ 


MUNICIPAL CORPORATIONS—CEMETERIES 
—POWER OF LEGISLATURE TO COMPEL 
TRANSFER. 


MASSACHUSETTS SUPREME JUDICIAL COURT, APRIL 
38, 1893. 


Proprietors of Mt. Hope CEMETERY V. CITY OF 
Boston.* 

Mt. Hope Cemetery, in West Roxbury, which has been pur- 
chased and improved by the city of Boston under legisla- 
tive authority, and which it holds, not only for the burial 
of poor persons, as required by statute, but with the right 
to make sales of burial rights to any person who may wish 
to purchase them, whether residents or non-residents, is 
not held by the city for purposes strictly public, but is 
held in its private or proprietary character; and it may 
not be compelled to transfer the same, without compen- 
sation, to a new corporation, formed for the purpose, as 
required by statute 1889, chapter 265. 

Evenif the city held the cemetery as a strictly public corpora- 
tion, the act is still invalid, as it requires the city to trans- 
fer the cemetery without also transferring the duty im- 
posed upon it by statute, to provide a place for the burial 
of persons dying within its limits, for the purpose of per- 
forming which duty it has purchased the property. 

The statute is invalid for the further reason that the corpora- 
tion, the Proprietors of Mt. Hope Cemetery, thereby 
created, and to which the city is thereby directed to 
transfer the cemetery, is a private corporation, and the 
legislative power over municipal property does not extend 
so far as to enable the Legislature to require a transfer 
without compensation to a private person or corporation. 

The mere fact that the corporation created by the act owes 
duties to the public imposed by the Legislature, and is 
subject to rules and regulations established in the exercise 
of the police power, does not constitute it a public cor- 
poration. 





* 33 N. E. Rep. 695. 


| in Dill. Mun. Corp. (4th ed.), §$ 66-68, and notes. 





| ggpecnagenns by the Proprietors of Mt. Hope Ceme- 
tery, a corporation organized under chapter 265 
of the Acts of 1889, for a writ of mandamus to compel 
the city of Boston to transfer to it the Mt. Hope 
Cemetery property as required by saidact. The case 
was heard by asingle justice, and reported for the 
full court. ‘ 


William Gaston, J. B. Richardson and Samuel W. 
Creech, Jr., for petitioner. 


Thomas M. Babson, for city of Boston. 
John Taylor, for respondent. 


ALLEN, J. Over property which a city or town has 
acquired and holds exclusively for purposes deemed 
strictly public—that is, which the city or town holds 
merely as an agency of the State government for the 
performance of the strictly public duties devolved 
upon it—the Legislature may exercise a control, to the 
extent of requiring the city or town, without receiv- 
ing compensation therefor, to transfer such property 
to some other agency of the government, appointed to 
perform similar duties, and to be used for similar pur- 
poses, or perhaps for other purposes strictly public in 
their character. Thus much is admitted on behalf of 
the city, and the doctrine is stated and illustrated in 
many decisions. Weymouth & B. Fire Dist. v. County 
Comrs., 108 Mass. 142; Whitney v. Stow, 111 id. 368; 
Rawson v. Spencer, 113 id. 40; Stone v. Charlestown, 
114 id. 214; Kingman, Petitioner, 153 id. 566, 573; Meri- 
weather v. Garrett, 102 U. S. 472; Mayor, etc., of 
Baltimore v. State, 15 Md. 376. By a pretty general 
concurrence of opinion however this legislative power 
of control is not universal, and does not extend to 
property acquired by acity or town for special pur- 
poses, not deemed strictly and exclusively public and 
political, but in respect to which acity or town is 
deemed rather to have a right of private ownership, of 
which it cannot be deprived against its will, save by 
the right of eminent domain, with payment of com- 
pensation. This distinction we deem to be well 
founded, but no exact or full enumeration can be 
made of the kinds of property which will fall within 
it, because, in different States, similar kinds of prop- 
erty may be held under different laws, and with dif- 
ferent duties and obligations, so that a kind of prop- 
erty might in one State be held strictly for public uses, 
while in another State it might not be. But the 
general doctrine that cities and towns may have a pri- 
vate ownership of property, which cannot be wholly 
controlled by the State government, though the uses 
of it may be in part for the benefit of the community 
as a community, and not merely as individuals, is now 
well established in most of the jurisdictions where the 
question bag arisen. Commissioners v. Lucas, 93 U.S. 
108, 114, 115; Mt. Pleasant v. Beckwith, 100 id. 514, 
533; Railroad Co. v. Ellerman, 105 id. 166, 172; Cannon 
v. New Orleans, 20 Wall. 577; Mayor, etc., of New 
York v. Second Ave. R., 32 N. Y. 261; People v. 
Batchellor, 53 id. 128; People v. O’Brien, 111 id. 1, 42; 
Webb v. Mayor, etc., 64 How. Pr. 10; Montpelier v. 
East Montpelier, 29 Vt. 12; Western Sav. Fund Soc. 
v. Philadelphia, 31 Penn. St. 175; Park Comrs. v. De- 
troit, 28 Mich. 228, 235, 236, 238; People v. Hurlbut, 24 
id. 44; Detroit v. Detroit & H. P. R. Co., 43 id. 140; 
Mayor v. Park Comrs., 44 id. 602; Louisville v. Presi- 
dent, etc., 15 B. Monr. 642; Richland Co. v. Lawrence 
Co., 12 LIL. 1; People v. Mayor, etc., of Chicago, 51 id. 
17; Grogan v. San Francisco, 18 Cal. 590; Hewison v. 
New Haven, 37 Conn. 475. The same conclusion is ar- 
rived at, aftera full-and clear discussion of the subject, 
See, 
also, Cooley Tax’n, 688. 

In this Commonwealth the question has not directly 
arisen in reference to the power of the Legislature to 
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compel a transfer of the property of a city or town, 
but the double character of cities and towns, in refer- 
ence to their duties and liabilities, has very often been 
audverted to. When acity or town acts merely as an 
agent of the State government in performing duties 
for the general benefit, it is usually held free from lia- 
bility to persons who sustain injuries through negli- 
gence, except in the case of defective highways, which 
constitute an exception to the general rule. But in 
other cases, where an element partly commercial 
comes in, a liability is usually enforced. Tindley v. 
Salem, 137 Mass. 171, 172, and cases cited; Worden v. 
New Bedford, 131 id. 23; Bailey v. Mayor, etce., 3 Hill, 
531. In such cases the ultimate question usually is, 
did the Legislature mean that the city or town, or 
other creature of statute, should be liable for negli- 
gence, or did it not? Howard v. City of Worcester, 
153 Mass. 426; Southampton, etc., Bridge Co. v. Local 
Board, 8 El. & BI. 801, 812; Cowley v. Mayor, ete., 6 
Hurl. & N. 565, 573; Mersey Docks v. Gibbs, 11 H. L. 
Cas. 686, 707, 709, 710, 721. But, in determining this 
question, courts make a discrimination in respect to 
the character of the duties and of the property which 
are involved. Nowhere else has this ground of dis. 
tinction been more often or more strongly insisted on 
than in Massachusetts. See cases cited in 137 Mass. 
174; Pratt v. Weymouth, 147 id. 245, 254; Neff v. In- 
habitants of Wellesley, 148 id. 487, 493; Lincoln v. City 
of Boston, 148 id. 578; Curran v. City of Boston, 151 
id. 505, 508. In the recent case of Merrimack River 
Sav. Bank v. City of Lowell, 152 id. 556, we had occa- 
sion to make an analogous discrimination between the 
general duty which the city of Lowell was under, to 
furnish water on equal terms to all its inhabitants, and 
the particular undertaking to furnish water for a year 
to an individual who had paid a yeur's rates in ad- 
vance. In the case before us, we have to determine 
whether the city of Boston’s title to the Mt. Hope 
Cemetery is subject to legislative control; and this in- 
volves an inquiry, to some extent, into the usages and 
laws in this Commonwealth relating to burying 
grounds, with a view of ascertaining whether, in the 
ownership of such property, towns have heretofore 
been regarded, or have acted, merely as agencies of the 
State government. 

In early times, when land was set apart fora burying 
ground, it was sometimes under the care and control 
of the town or district, and sometimes under that of 
the parish. Itis said in First Parish in Shrewsbury 
vy. Smith, 14 Pick. 297, 301: ‘‘The fact, probably, was 
that towns, parishes and proprietors often consisted 
so nearly of the same individuals that a grant or ap- 
propriation of one of these bodies to another was little 
more than an appropriation by themselves, in one ca- 
pacity, to the use of themselves in another.”’ And in 
Lakin v. Ames, 10 Cush. 198, 218: ‘‘ Although, in early 
times, the establishment, care and control of burial 
grounds, like the support of schools, might have been 
partly a parochial, and partly a municipal, duty, yet 
before the erection of @ new parish in the town of 
Pepperell, in 1851, they were regarded as appertaining 
rather to towns than to parishes.” We cannot find, 
either in the statutes or the history of Massachusetts, 
auy clear line of distinction between the duty or 
usages of towns and of parishes in this respect. Some- 
times land was set apart or bought and owned by 
the town or district for this purpose, and sometimes 
by the parish. Instances of ancient ownership by 


towns, by districts, and by parishes are referred to in 
First Parish in Shrewsbury v. Smith, 14 Pick. 297; 
Bachelder v. Wakefield, 8 Cush. 243; Lakin v. Ames, 
10 id. 198; and there appears to be no doubt that money 
for providing, enlarging and maintaining them was 
raised by each of these corporate bodies. More than 
two hundred years ago the town of Boston bought 
4 





land for burying grounds; the Chapel, Copp’s Hill, 
and the Granary Burying Grounds being the earliest. 
Shurtleff’s Topog. & Hist. Description of Boston, 182 
et seq.; 1 Memorial History of Boston, 554, 555; 2 id. 
528, 529. In the general legislation of the Common- 
wealth, burying places, whether belonging to towns, 
districts, parishes, or precincts, were early spoken of, 
in connection with other pieces of land, as “ appro- 
priated for the general use, ease, or convenience of 
the community,” and provision was made for defining 
their boundaries and protecting them from incum- 
brances. Stat. 1786, chap. 67, § 7, and Stat. 1786, chap. 
81, § 6, re-enacted in R. S., chap. 24, $$ 61, 65. By Stat. 
1829, chap. 141, § 1, the First Parish in Rowley was au- 
thorized to assess a tax for the enlargement of its 
burial ground, or to purchase a new one, on all polls 
within the territorial limits of the said parish, and on 
estates within said limits, for the use and benefit of 
all the inhabitants living within said limits, and their 
successors, forever. No general statute waich in ex- 
press terms authorizes the expenditure of money for 
the purchase and care of land for this purpose has been 
found, earlier than Statute 1829, chapter 107, in which 
towns, districts and parishes or religious societies are 
all put on the same footing. The statute is as follows: 
** Be it enacted,’ etc., “that the inhabitants of each 
town, district, parish or religious society within this 
Commonwealth, qualified to vote in town, district or 
parish meetings, shall have power, at any meeting 
called for that purpose, to raise, in the same manner 
that other town, district, or parish charges may now 
by law be raised, such sum or sums of money as they 
shall deem necessary for the purchase of lands for 
burial grounds, and for the care and preservation of 
the same.” This, as we believe, was merely giving the 
express sanction of law to what had long been a pre- 
vailing usage. The above statute, when incorporated 
into the Revised Statutes, was divided; the part re- 
lating to towns being contained in R. 8., chap. 15, § 12 
(which included districts—R. S., chap. 2, § 6, cl. 17), 
and that relating to parishes being found in R. 8., 
chap. 20, § 18. 

The time when exclusive rights of burial in particu- 
lar lots were first assigned or sold to families or indi- 
viduals is involved in some obscurity. The power to 
do this, also, was probably at first assumed by towns 
and parishes, and afterward had the sanction of ex- 
press legislation. Before the year 1715, private tombs 
were in use in the Chapel Burying Ground, and others 
were added from time to time in that and the other 
burying grounds of Boston. Shurtleff’s Hist. 186-193, 
200-205, 21%, 213, 233, 244, 249, 250. These tombs were 
sometimes built, it would seem, by individuals, and 
sometimes by the town, and sold to individuals. In 
au investigation before a committee of the city council 
of Boston, in 1879, concerning the expediency of pro- 
hibiting further interments in King’s Chapel and 
Granary Burying Grounds, much information as to 
the early usages in respect to burials and burial rights 
was brought out, as shown in City Documents of 1879, 
Nos. 47 and 96, where extracts from the town records 
are printed. It seems that as early as 1721, and in the 
succeeding years, the privilege of building a tomb in 
the Granary Burying Ground, and probably in the 
others, also, was usually granted by the town officers 
to any applicant, without direct compensation for the 
land, but upon certain prescribed conditions, as to 
making and maintaining the wall, and paying a pro- 
portion of the expense of a drain. In 1738 certain 
tombs appear to have been built for the town, and 
afterward disposed of by the selectmen. And in 1807 
a tomb was sold for $300, and the town assumed con- 
trol of tombs whose owners had failed to keep them in 
repair, and were out of reach, and voted to ‘‘sell them 
for the advantage of the town.’’ Tombs so held by in- 














THE ALBANY LAW JOURNAL. 


435 








dividuals were private property, and transferable as 
such. An instance of such a sale is found referred to 
in the town records in 1802, and another in 1807. By 
Stat. 1823, chap. 93, § 8, tombs in use were exempted 
from attachmentand execution, and in R. S., chap. 97, 
§ 22, cl. 7 this exemption was extended to rights of 
burial. This exemption was not limited to tombs and 
rights of burial in private soil, but clearly included 
rights possessed by individuals in the public or com- 
mon burying grounds. The first private incorporated 
cemetery company, so far as ascertained, was the 
Massachusetts Horticultural Society, which by Stat. 
1831, chap. 69, was authorized to appropriate a part of 
its land for a rural cemetery or burying ground, to lay 
out lots for family and other burying places, and to 
grant exclusive rights of burial. This was the origin 
of the cemetery at Mt. Auburn, and anew corporation 
was formed under Stat. 1835, chap. 96, by the name of 
the Proprietors of the Cemetery at Mt. Auburn, which 
succeeded to the property, powers and privileges of the 
Horticultural Society in respect to the cemetery, with 
the restriction, however, that all of the proceeds of 
sales of lots which said proprietors were allowed to re- 
tain should be forever devoted and applied to the pre- 
servation, improvement, embellishment, and enlarge- 
ment of the cemetery and garden, and the accidental 
expenses thereof, and for no other purpose whatsoever. 
This would effectually cut off all right to declare divi- 
dends. After this, charters for private cemetery com- 
panies were not infrequent. See Stat. 1836, chap. 46; 
Stat. 1837, chap. 130. By Stat. 1834, chap. 187, $1, re-en- 
acted in R.8., chap. 130, § 21, a penalty was imposed for 
making a road, canal, etc., over, through, in, or upon 
such part of any inclosure, being the property ofatown, 
parish, religious society, or of private proprietors, as 
may be used or appropriated for the burial of the dead,” 
without consent first obtained. The first general law 
auchorizing the organization of cemetery companies 
was Stat. 1841, chap. 114, under which any ten or more 
persons might organize as a corporation for the pur- 
pose of establishing a cemetery with power to take and 
hold real and personal estate, which should be applied 
exclusively to purposes connected with and appropriate 
to the objects of such organization, and with power to 
lay out lots, and to grant exclusive rights of burial. 
The cemeteries owned by towns and cities and parishes 
were called and considered to be public cemeteries, be- 
cause they were provided and maintained primarily 
at the expense of the public. In early times the 
parishes were virtually, if not strictly, public corpora- 
tions. The rights of individuals who were not owners 
of tombs or lots, or burial rights therein, must have 
been subject to such rules and regulations as were es- 
tablished in particular places. Av ancient burying 
ground, where persons of different families were 
buried, was easily inferred to be a public burying 
ground. Com. v. Viall, 2 Allen, 512; Com. v. Welling- 
ton, 7 Allen, 299. But the use of the word * public” 
by no means implied that exclusive rights to tombs, 
lots and burials did not exist therein by assignment 
or purchase. By Stat. 1848, chap. 79, relating toa ‘‘ pub- 
lic cemetery ” in the city of Roxbury, express author- 
ity was given tothe city council to grant exclusive 
rights of burial, the proceeds to be paid into the city 
treasury, and kept separate, and devoted to cemetery 
purposes. By Stat. 1855, chap. 44, and Stat. 1854, chap. 
390, the cities of Cambridge and Worcester, respectively, 
were authorized to manage cemeteries, with a right to 
sell lots, the proceeds to go in each instance into the 
city treasury. The use of the term “public burial 
places,’’ as applied to burial places owned by cities or 
towns, in which lots are sold to individuals, still con- 
tinues. Pub. Stat., chap. 82, $17. An example showing 
that towns were accustomed to sell burial lots to in- 
dividuals is found in Fay v. Milford, 124 Mass. 79. 





Such being the lawsand usages of the Commonwealth 
before the time when the city of Boston made its first 
purchase of the Mt. Hope Cemetery, the city, by Stat. 
1849, chap. 150, was * authorized to purchase and hold 
land for a public cemetery in any town in this Common- 
wealth, and to make and establish all suitable rules, 
orders and regulations for the interment of the dead 
therein, to the same extent that the said city of Boston 
is now authorized to make such rules, orders and regu- 
lations for the interment of the dead within the limits 
of the said city.”” Before any purchase under this 
statute was made, a general statute was passed, which 
included Boston (Stat. 1855, chap. 257), providing that 
“each city and town in the Commonwealth shall pro- 
vide one or more suitable places fora burial ground, 
within which the bodies of persons dying within their 
respective limits may be interred,” and forbidding the 
use, for the burial of the dead, ofany land in any city 
or town other than that already used or appropriated 
for that purpose, without permission. It also was, 
and long had been, the duty of the overseers of the 
poor of each town to bury paupers and indigent 
strangers dying therein. Stat. 1793, chap. 59, §$ 9,13; R. 
S., chap. 46, $815, 16. See, also, for later statutes on 
the same subject, Gen. Stat., chap. 76, $812, 15; Pub. 
Stat., chap. 84, §s 14, 17, enlarging theirduties. Being 
under these positive duties,and having authority,under 
Stat. 1849, chap. 150, to go outside of the city limits’ 
fora burial ground, the city of Boston purchased the 
largest portion of the land of the Mt. Hope Cemetery 
in West Roxbury in 1857, and has since added to the 
same at various times, and has received large sums 
from the sale of lots or burial rights, and has expended 
large sums in the care and management thereof, and 
about forty acres still remain unsold. There is no 
suggestion in argument that in any of these particulars 
it has acted beyond its powers. 

We are not aware that the sale of burial rights in 
this cemetery has ever been limited to inhabitants of 
Boston. No such limitation is expressed in the ordi- 
nance, but sales may be made to any person or persons. 
Rev. Ord. Boston (ed. 1885), chap. 47, § 4. By Stat. 1877, 
chap. 69, § 7 (re-enacted in Pub. Stat., chap. 82, § 15), 
towns may sell exclusive burial rights to any persons, 
whether residents of the town, or otherwise, in their 
cemeteries; and this rightextends to cities. Pub. Stat., 
chap. 3, $3, cl. 23. There can be no doubt that the city 
held this cemetery, not only for the burial of poor per- 
sons, but with the right to make sales of burial rights 
to any persons who might wish to purchase them, 
whether residents or non-residents. With these duties, 
and also with these rights and privileges, the city has 
acquired and improved this property. It is not as if 
the land had been procured and used exclusively asa 
place for the free burial of the poor, or of inhabitants 
of Boston. In addition to these purposes, the city has 
been enabled to provide a well-ordered cemetery, with 
lots open to purchase, under carefully prepared rules 
and regulations, and thus to afford to its inhabitants 
the opportunity to buy burial places, without being 
compelled to resort to private cemetery companies, 
where the expense would probably be greater, and it 
has done this upon such terms that the burial of its 
paupers has been practically without expense, in the 
past; and it has about forty acres remaining, the pro- 
ceeds of which, when sold, would go into the city treas- 
ury, but for the requirement of Stat. 1889, chap. 265. 
Stat. 1889, chap. 265, requires the city to transfer to the 
newly-formed corporation, called the Proprietors of 
Mt. Hope Cemetery, without compensation, this ceme- 
tery, with the- personal property pertaining thereto, 
and with the right to any unpaid balances remaining 
due for lots already sold, and the annual income of 
certain funds held for the perpetual care of lots. If 
such transfer is made, all that the city would retain 
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would be the right to bury such persons as it is or may 
be by law obliged to bury, in a certain prescribed por- 
tion of the cemetery. Its previous conveyances of lots 
and rights of burial are expressly confirmed. But it is 
apparent, from the cousiderations heretofore ex- 
pressed, that this is not property which is held exclu- 
sively fur purposes strictly public. The city of Boston 
is possessed of much other property which in a certain 
sense, and toacertain extent, is held for the benefit 
of the public, but in other respects is held more like 
the property of a private corporation. Notably among 
these may be mentioned its system of water-works, its 
system of parks, its market, its hospital, and its library. 
In establishing all of these, the city has not acted 
strictly asan agent of the State government, for the 
accomplishment of general public or political purposes, 
but rather with special reference to the benefit of its 
own inhabitants. If its cemetery is under legislative 
control, so that a transfer of it without compensation 
cun be required, it isnot easy to see why the other 
properties mentioned are not also, and all the other 
cities and towns which own cemeteries or other prop- 
erty of the kinds mentioned might be under a similar 
liability. In view of all these considerations, the con- 
clusion to which we have come is that the cemetery 
falls within the class of property which the city owns 
in its private or proprietary character, as a private cor- 
poration might own it, and that its ownership is pro- 
tected under the Constitution of Massachusetts and of 
the United States, so that the Legislature has no power 
to require its transfer without compensation. Const. 
Mass. (Declaration of Rights), art. 1; Const. U.S. 14th 
Amend. 

In judging of the validity of the particular statute 
under consideration (Stat. 1889, chap. 265), there are 
other reasons leading to the same result. The first is 
that the duties of the city in respect to providing a 
burial place for the poor, and for persons dying within 
its limits, are not taken away. The city is still bound 
to provide one or more suitable places for the inter- 
ment of persons dying within its limits (Pub. Stat., 
chap. 82, §9),and it is still bound to bury its paupers and 
indigent strangers (Pub. Stat., chap. 84, §3 14, 17). If 
this cemetery should be conveyed away under the pro- 
visions of Stat. 1889, chap. 265, the city would be bound 
to provide another. Certainly the mere continuance of 
the city’s right to bury, ina limited portion of the 
cemetery, such persons as the law requires it to bury, 
is nota provision adequate to meet the requirement 
of Pub. Stat., chap. 82, $9; and by the report of facts, 
the portion referred to is not likely to suffice, even for 
the burial of paupers, for any great length of time. 
The city is bound to provide a suitable place for the 
interment of persons dying within its limits—not poor 
persons, only—but all persons: and the burial of the 
dead in ground not sanctioned by the city authorities 
is strictly forbidden. So far as we know, it has never 
been held that the Legislature may require a city or 
town, without compensation, to transfer property 
which it bas bought in order to enable it to discharge 
its statutory obligations, while at the same time its 
duties and obligations continue to rest upon it. On 
the other hand, it is justly assumed that, if the prop- 
erty is to be transferred, the duties will be transferred, 
also. Rawson v. Spencer, 113 Mass. 40; Com. v. 
Plaisted, 148 id. 385, 386; Whitney v. Stow, 111 id. 368; 
Mayor, ete., of Baltimore v. State, 15 Md. 376. But the 
duty of burying paupers, and of providing a place for 
the interment of all persons dying in Boston, is not 
imposed upon the petitioner. The duties of the city, 
and the duties of the petitioner under Stat. 1889, chap. 
265, are not the same. 

Moreover, the legislative power over municipal prop- 
erty, when it exists, does not extend so far as to enable 
the Legislature to require a trausfer, without compen- 
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sation, to a private person or private corporation. The 
control which the Legislature may exercise is limited. 
It must act by public agencies, and for public uses, 
exclusively. If the city has purchased property for 
purposes which are strictly and purely public, as a 
mere instrumentality of the State, such property is so 
far subject to the control of the Legislature that other 
instrumentalities of the State may be substituted for 
its management and care; but even the State itself has 
no power to require the city to transfer the title from 
public to private ownership. Upon the division of 
counties, towns, school districts, public property, with 
the public duty connected with it, is often transferred 
from one public corporation to another public cor- 
poration. But it was never heard of, that the Legisla- 
ture could require the city, without compensation, to 
transfer its city hall toarailroad corporation, to be 
used for arailway station, merely because the latter 
corporation has a charter from the Legislature, aud 
owes certain duties to the public. 

It is contended in behalf of the petitioner that it is 
a public corporation, wholly under the control of the 
Legislature. But it isan error to suppose that a cor- 
poration becomes a public one merely by receiving a 
charter from the Legislature, by owing certain duties 
to the public, and by being subject to rules and regula- 
tions established in the exercise of the police power. 
There is nothing in the case cited (Woodlawn Cemetery 
v. Everett, 118 Mass. 354) to show that the Woodlawn 
Cemetery was regarded as a public corporation. It 
clearly was not so. It was said to be subject to the 
police power, like other cemetery corporations. Com. 
v. Fahey, 5 Cush. 408. But liability to the exercise of 
the police power rests on different considerations, aid 
that power does not extend so far as to include a right 
to require the transfer of property to another persou 
without compensation, The distinction between pub- 
lic and private corporations is well marked and clear. 
Public corporations are governmental and political, 
like counties, cities, towns, school districts; mere de- 
partments of the government, established by the 
Legislature, and modified and destroyed without their 
own consent. Private corporations are formed by the 
voluntary agreement of their members, and cannot be 
established without the consent of the corporators. 
Public corporations, as has been seen, may to some ex- 
tent, in relation to the ownership of property, partake 
of the character of private corporations; and, on the 
other hand, many private corporations are charged 
with some duties and obligations to the public, as in 
the case of railroad, telegraph, canal, bridge, gas, and 
water companies. Lumbard v. Stearns, 4 Cush. 60; 
Worcester v. Railroad Co., 4 Metc. (Mass.) 564; Com. 
v. Smith, 10 Allen, 448, 455. But the general line of 
distinction between the two classes of corporations is 
clear. Lineham vy. Cambridge, 109 Mass. 212; Rawson 
v. Spencer, 113 id. 40, 45; Mor. Corp., §§ 3, 24, 1114; 2 
Kent Com. 275; Dill. Mun. Corp., §819, 22, 44, 54, 56; 
Ang. & A. Corp., $$ 14, 30, et seq. ; Regents of University 
v. Williams, 9 Gill & J. 365, 397; Ten Eyck v. Canal 
Co., 18 N. J. Law, 200; Hanson v. Vernon, 27 Lowa, 28, 
53; Inve Deansville Cemetery Ass’n, 66 N. Y. 569. An 
examination of the provisions of Stat. 1889, chap. 265, 
leaves no doubt that the petitioner falls within the 
class of private corporations. Its corporate members 
are such of the proprietors of burial lots in the exist- 
ing cemetery as shall accept the act, and notify the 
clerk of the corporation of such acceptance. Member- 
ship is wholly voluntary, and, in point of fact, only 
about one person out of eight who were entitled to do 
so became members. The corporation is to be subject 
to all the provisions of Pub. Stat., chap. 82, so far as 
they can be applied thereto, and except so far as in- 
consistent with Stat. 1889, chap. 265. Chapter 82 of 
the Public Statutes relates mostly to private cemetery 
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companies, which may be organized by any ten or 
more persons. Jenkins v. Andover, 103 Mass. 94, 104. 
Such private cemetery corporation may lay out its real 
estate into lots, and, upon such terms, conditions, and 
regulations as it shall prescribe, may grant and convey 
the exclusive right of burial, ete. There is nothing in 
Stat. 1889, chap. 265, limiting this right, unless in sec- 
tion 5, providing that the city shall continue to have 
the right of burial, in a certain prescribed portion of 
the cemetery, of persons for whose burial it is or may 
be bound by law to provide, viz., paupers and indigent 
strangers. Subject to this, the petitioner may sell all 
the remaining lots, as fast as it can, to all applicants. 
It is true, under Pub. Stat., chap. 82, § 2, it cannot 
make dividends from the proceeds of sales; but the 
Proprietors of the Cemetery at Mt. Auburn, and many 
other private cemetery corporations, are under the 
like restriction. If the city retains the ownership, it 
may devote the proceeds of sales of lots, after provid- 
ing for the suitable maintenance of the cemetery, 
toward the purchase of a new burial place for its in- 
habitants, when occasion may require. If the peti- 
tioner owns it, the city will lose that advantage. No 
duty to the public is imposed upon the petitioner, by 
the terms of the statute, unless it is contained in the 
words in section 4, ‘‘to be held by said corporation, so 
far as consistent herewith, for the same uses and pur- 
poses, and charged with the same duties, trusts and 
liabilities, for and subject to which the same are now 
held by said city;” and the further words, ‘‘and the 
said corporation shall have, in respect to said cemetery, 
all rights, powers and privileges, and be subject to all 
duties, obligations and liabilities now had or sustained 
by said city in respect thereof.”’” What these duties 
toward the inhabitants of Boston are, it may be diffi- 
cult to say. Certainly, there appears to be nothing 
binding the corporation to give any preference to in- 
habitants of Boston in the sale of burial rights, or to 
prevent a substantial increase in the prices of such 
burial rights, at the will of the corporation. In short, 
there is nothing in the act to secure to the inhabitants 
of Boston those privileges in respect to burial rights 
which they might properly expect, even if they could 
not legally demand the same from the city itself. 
There is therefore no ground on which the petitioner 
can be said, in any just sense, to be a public corpora- 
tion; and its duties to the inhabitants of Boston are 
at best but vague and shadowy. 

The city further urges that the obligation of the con- 
tracts into which it has entered with purchasers of 
burial rights, for the perpetual care of their lots, would 
be impaired by the provisions of Stat. 1889, chap. 285. 
Since, for the reasons already given, we are of opinion 
that the statute was beyond the power of the Legisla- 
ture, it is not necessary to consider this ground of ob 
jection to its validity. Petition dismissed. 


—_——_>____ 


THE BEHRING SEA QUESTION — THE CASE 
FOR THE UNITED STATES. 

Na previous article (see Law Journal, April 1, 1893) 
weexplained the points submitted for the decis 
ion of the arbitrators. The court has now heard what 
the Americans have to say, and there is sufficient ma- 
terial to form some opinion of the strength of the oppo- 
nent with whom the British counsel have to contend. 
Mr. Carter, the eminent American counsel, who with 
Mr. Phelps, Mr. Coudert and Mr. Blodgett, has charge 
of the United States case, occupied eight, and Mr. 
Coudert four sittings. If the reply of Sir Charles Rus- 
sell, and the counter-reply of Mr. Phelps, last as long, 
the arbitrators will have plenty of matter to occupy 
the three months after the conclusion of the argu- 





ments within which, under the treaty, judgment 
should be rendered. 

Our readers will remember that the arbitrators have 
to decide on two alternative questions. The first is, 
whether the United States are entitled to impose regu- 
lations for the protection of these seals beyond the 
limits of territorial waters. Ifthe court decides that 
the United States huve no such right, it has then to 
determine what concurrent regulations outside the 
jurisdictional limits of the respective governments are 
necessary ‘for the proper protection and preservation 
of the fur seal in, or habitual resorts to, the Behring 
sea.’ 

Mr. Carter, in accordance with thetreaty of submis- 
sion, had to go over the now well-trodden ground of 
Russia’s original rights, under and without the famous 
ukase, and to back up Mr. Blaine’s preposterous asser- 
tion that the *‘ Pacific ocean” did not include Behring 
sea, the consequence of which would be that the An- 
glo-Russian treaty of 1825 did not apply to it, and left 
the ukase, as regards the claim to one hundred miles 
jurisdiction round the coast of Alaska, untouched. 
All this however Mr. Carter passed over without fer- 
vor, and as he himself intimated on passing to the 
question of the property of the United States in the 
seals, irrespectively of the limits of territorial waters. 
This latter part was the more interesting branch of 
his subject. He was glad, he said, to pass from these 
“questions of interpretation of treaties, concluded 
half acentury ago—from questions which involve dis- 
cussions as to acts of governments of which we have 
no certain evidence—in short,’’ he *‘ was glad to dis- 
miss things which call into consideration and debate 
doubtful questions, and recur to rights which rest on 
fundamental principles.”’ The ‘impregnable basis ’’ 
on which Mr. Carter was glad to put the claims 
of the United States was that of the property interest 
the United States possessed in the seals. 

The property interest he referred to is this—that the 
seals are not fere nature, but domestic animals; they 
are seal-herds, just like herds of cattle. hey leave 
the Pribiloff Islands at certain seasons of the year and 
return at certain other seasons, and this so punctually 
that their return can be counted upon with precision. 
They follow with calculable regularity the same course 
southward and northward, year in, year out. It is true 
that they are free-swimming animals; but are not 
pigeons and bees free-flying animals, and has the owner 
not an absolute right to run them independently of 
their location? The United States, he contended, had 
a property right in the seals wherever they might be. 
They were cared for on the island with a view to their 
return, and were treated just as cattle and sheep are 
treated on pastures of any civilized State. They were 
perfectly distinguishable from other “ seal-herds,” and 
the animus revertendi, which is the feature distin- 
guishing the tame from the wild animal, marked the 
Behring sea seal out as a domestic animal. However 
if even the seals were only the property of the United 
States while on the breeding islands, the United States 
contend they have aright to protect them from de- 
struction, as all States have a supreme right of self- 
defense overruling all considerations of international 
comity. * 

This is the American case. We should be greatly 
surprised if a court composed of eminent international 
jurists were to fiud that the preservation of seal-lifein 
Bebring sea was a matter of importance commensu- 
rate with the supreme right of self-defense; thata 
plentiful supply of sealskins for the upper thousands 
of Europeans was asufficieut justification for tamper- 
ing with the slowly but now safely-established rule of 
the common right of mankind to the produce of the 
high sea. Mr. Carter’s comparison of the seals to 
pigeons and bees is singularly unhappy. In the case of 
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the latter, apart from pursuit, immediate vicinity of 
the new place of settlement of the swarm is practically 
the only means of proving the property of the deserted 
owner, and as regards tame pigeons, their appearance, 
tame habits and location identify them as much as do 
those of any other domestic animal. Whereas in the 
case of the seals, the area and line of capture extends 
many thousands of miles from the American islands in 
question. 

As regards the alternative question of regulations, 
commissioners (Sir George Baden-Powell and Dr. G. 
M. Dawson for Great Britain, and Prof. T. C. Menden- 
hall and Dr. C. H. Merrian, for the United States) 
went together under the treaty to endeavor to draw up 
a joint report and a joint project of regulations in ac- 
cordance with the facts they should agree upon con- 
cerning seal life. The British and American commis- 
sioners however did not agree, and the result was that 
they drew up independent reports. The latter arrived 
at the conclusion that nothing but entire suppression 
of pelagic sealing would preserve seal life in the North 
Pacific. The United States counsel could hardly en- 
large on so simple a begging of the question, but ap- 
plied themselves to minimizing the careful and con- 
scientious report of the British commissioners, which 
they charged with being drawn up outside the spirit of 
the treaty. They (the British commissioners) had de- 
voted themselves, not to the question of preserving 
seal life, but to that of legalizing seal destruction. 
Their conclusion tended only to the preservation of 
Canadian pelagic sealing, whereas the treaty distinctly 
stated that the question for examination was the pre- 
servation of the seals, not of the sealing. 

The American reasoning as regards the regulations, 
as is seen, is ingenious, and it would not be difficult for 
a deliberately hostile tribunal to give an appearance of 
logical accuracy to a judgment bearing out the Ameri- 
can contention on this subject. Wemay assume how- 
ever that the men who sit as arbitrators will place an 
impartial construction on the words of the treaty. 
‘The object that treaty has in view is not the preserva- 
tion or protection of seal life per se, or for the use of 
the United States only, but the preservation of seal life 
for the industry of mankind generally. To kill seals 
is no more a destruction of seal life than to kill oxen 
is a destruction of bovine life. Regulated slaughter is 
the object of the alternative question of regulations; 
and the arbitrators are not likely to be beguiled by Mr. 
Carter’s solemn and Mr. Coudert’s facetious, exhorta- 
tions into either adopting their ex parte construction 
of the treaty or joining them in their novel views of 
international rights and duties.—London Law Journal. 


——_»—____—_- 


NEW YORK COURT OF APPEALS AB- 
STRACTS. 





ATTACHMENT—FOREIGN—J URISDICTION —DOMESTIC 
INSURANCE CORPORATLON—APPOINTMENT OF AGENT IN 
FOREIGN STATE—ACTION ON POLICY—ANSWER—PLEA 
IN ABATEMENT.— (1) Where an insurance company and 
its creditor both reside in New York, in which State 
the debt originated, the pendency of an attachment 
suit against such creditor by garnishment of the com- 
pany ina foreign State constitutes no defense to an ac- 
tion on such debt in New York by such creditor against 
the company, in the absence of any appearance by such 
creditor to the attachment suit, or personal service of 
process on him in such State. The pendency of a suit 
in personam in one State is not, according to the gen- 
eral rule, pleadable in abatement of a suit subsequently 
commenced in another State, between the same par- 
ties, on the same cause of action, although the courts 
of the State where the prior suit is pending had com- 
plete jurisdiction. The court, on application, may, in 








its discretion, grant a continuance by reason of the 
pendency of the first action; and a judgment once ob- 
tained in one of the actions would, on application of 
the court, be allowed to be set up in bar of the further 
prosecution of the other. But the pendency of an 
action in another State, between the same parties, and 
for the same cause, does not, according to the general 
rule, abate the second suit. Browne v. Joy, 9 Johus. 
221; Walsh v. Durkin, 12 id. 99; Bank v. Bonney, 101 
N. Y. 173; Cook v. Litchfield, 5 Sandf. 330. An excep- 
tion to this general doctrine was made in this State in 
the early case of Embree v. Hanna, 5 Johns. 101, in re- 
spect to prior attachment proceedings instituted in the 
State of Maryland, under the laws of that State, 
against a debtor of a New York creditor, by a creditor 
of the latter. The New York creditor subsequently 
commenced an action in this State against his Mary- 
land debtor to recover the debt, and the defendant 
pleaded in abatement the pendency of the attachment 
proceedings in Maryland; and the plea was held to be 
good, on the ground that the debtor might otherwise 
be compelled to pay the debt twice. But attachment 
suits partake of the nature of suits in rem, and are dis- 
tinctly such when they proceed without jurisdiction 
having been acquired of the person of the debtor in the 
attachment. Real and personal property may be sub- 
jected to seizure and sale for the payment of debts of 
the owner, according to the laws of the State or sover- 
eignty where the property is, having regard to the 
fundamental condition that due process of law shall pre- 
cede the appropriation. It is undeniable that a State 
may authorize the seizure and sale, by means of appro- 
priate judicial proceedings, of property of non-resi- 
dents within the jurisdiction, for the payment of their 
debts. There must be notice and an opportunity to be 
heard, either actual or constructive, in such way and 
form as the law may prescribe. But no State can sub- 
ject either real or personal property out of the juris- 
diction to its Jaws. It may, and often does, compel 
persons, through the process and judgment of its 
courts, to perform acts which affect their title and in- 
terest to property outside of the limits of the State. 
Having acquired jurisdiction of the person, the courts 
could compel observance of its decrees by proceedings 
i personam against the owner within the jurisdiction. 
But it is a fundameutal rule that in attachment pro- 
ceedings the res must be within the jurisdiction of the 
court issuing the process, in order to confer jurisdic- 
tion. Plimpton v. Bigelow, 93 N. Y. 593. In the case 
of movables, their seizure under the attachment shows 
that their actual situs is within the jurisdiction. But 
in respect to intangible interests, debts, choses in ac- 
tion, bonds, notes, accounts, interests in corporate 
stocks, and things of a similar nature, the question 
whether the res is witbin the jurisdiction of the sover- 
eignty where the process is issued is not so readily de- 
termined. The general rule is well settled that the 
situs of debts and obligations is at the domicile of the 
owner. But the attachment laws of our own and of 
other States recognize the right of a creditor of a non- 
resident to attach a debt or credit owing or due to the 
non-resident debtor by a person within the jurisdic- 
tion where the attachment issues; and to this extent 
the principle has been sanctioned that the laws of a 
State, for the purposes of attachment proceedings, 
may fix the situs of a debt at the domicile of the 
debtor. Embree v. Hanna, supra; Williams v. Inger- 
soll, 89 N. Y. 508, 526. (2) Where such insurance com- 
pany was organized under the laws of New York, the 
appointment of an agent in such foreign State, on 
whom service of process can be made, so as to enable it, 
under the laws of such State to do business therein, 
in no sense changes the domicile of such corporation, 
so as to make a debt owing by such company to a resi- 
dent of New York for a loss on a fire insurance policy, 
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occurring in the latter State, an indebtedness existing 
in such foreign State. (3) Though an answer setting up 
such attachment, in an action on such policy, suf- 
ficiently alleges that under the laws of such foreign 
State, and the attachment procecdings, the court of 
such State acquired jurisdiction of the parties and of 
the subject-matter, and of the debt owing by defend- 
ant to plaintiff, it is insufficient as a plea in abatement, 
since the courts of New York are bound to recognize 
judicial proceedings of another State only where juris- 
diction has been acquired according to the course of 
common law. April 25, 1893. Douglass v. Phenix Jns. 
Co. of Brooklyn. Opinion by Andrews, C. J. 


EMINENT DOMAIN — PROCEDURE — RES JUDICATA. 
— Where condemnation proceedings are instituted by 
an elevated railway company to acquire the property 
interests of a lot-owner in the avenue in front thereof, 
in which a final order of confirmation is made, both 
parties are concluded by the determination therein of 
the value of such interests, though a certified copy of 
such order has not been filed in the county clerk’s of- 
fice, as required by law. People v. Hall, 80 N. Y. 117. 
April 25, 1893. Oberfilder v. Metropolitun El. Ry. Co. 
Opinion by Earl, J. 





+ 
ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 


MUNICIPAL CORPORATION—ORDINANCE—SELLING IN 
STREETS—LICENSED PEDDLERS.—The Revised Ordi- 
nances of 1892, chapter 43, section 35, prohibiting pub- 
lic selling in the streets, is valid, and the fact that an 
exception is made in case the seller has a permit from 
the superintendent of streets does not affect its valid- 
ity. The fact that a person has a license as a peddler 
from the Commonwealth dves not authorize him to 
sell in the streets in violation of a city ordinance. The 
ouly question brought before us by the exceptions is 
whether the ordinance is valid. It must be construed 
in arational way. See Com. v. Plaisted, 148 Mass. 375, 
383. Of course it does not mean that two persons walk- 
ing together on the highway cannot make a bargain in 
their private conversation, and execute it on the spot. 
The sales referred to are sales in pursuance of an offer 
to the public; sales in the course of a business gener- 
ally conducted at a standstill, orat least with frequent 
stops, and tending to collect acrowd. Any one who has 
observed the obstruction to travel and general incon- 
venience which arecaused by a stationary object in 
our crowded and narrow streets would be slow to de- 
clare unreasonable a prohibition intended to prevent 
that inconvenience. We are of opinion, on both prin- 
ciple and authority, that for this purpose the city coun- 
cil lawfully may forbid public selling in the streets. 
Nightingale, Petitioner, 11 Pick. 168, 171; Com. vy. 
Brooks, 109 Mass. 355, 358; Com. v. Elliott, 121 id. 367; 
Com. v. McCafferty, 145 id. 384; 1 Dill. Mun. Corp, 
(4th ed.), $$ 387, 393, et seq. This being so, the ordi- 
nance is none the worse for the exception in case of a 
permit from the superintendent of streets. Com. v. 
Plaisted, 148 Mass. 375, 382; Quincy v. Kennard, 151 id. 
563; Com. v. Page, 155 id. 227; Com. v. Parks, id. 531, 
532. The fact that the defendant had a license as a 
peddler fromthe Commonwealth is not material in 
these exceptions. But the license did not authorize 
him to violate the ordinances of the city. Com. v. Fen- 
ton, 139 Mass. 195; Com. v. Lagorio, 141 id. 81. Mass. 
Sup. Jud. Ct., April 3, 1893. Commonwealth vy. Ellis. 
Opinion by Holmes, J. 

NEGLIGENCE—PROXIMATE CAUSE— CONTRIBUTORY. 
— Carrying plaintiff beyond her destination and leav- 
ing her at the next station was not the proximate 
cause of her injury, she being struck by a train while 
walking back to her station along the track, the only 
direct way. The real contention here is that defend- 





ant having carried her beyond her destination and left 
her, the defendant must be held to have intended that 
she should walk to the station, and there being no 
other obvious way, the wrong of the defendant was 
the proximate cause of the danger to which she was 
exposed; and asachild of six years cannot be guilty 
of contributory negligence, the defendant must be re- 
sponsible. When it is said that there was no other 
way back, it must be understood that there was no 
direct way. We cannot suppose that Emery station 
was entirely isolated from the general road system of 
the country. The testimony of plaintiff's father also 
shows that he knew that a return tra‘» ~as then ex- 
pected, upon which they could have (taken passage. 
‘The cases cited by counsel for appellant in support of 
this contention are cases where the common carrier 
violated another obligation imposed by his contract, 
that is, to furnish a safe place for alighting. Hutchin- 
son on Carriers, which is referred to, says (section 617): 
“Such carriers must be equally careful not to pass be- 
yond the alighting platform station, and thus to re- 
quire or nake it necessary for the passengers to alight 
without returning to it. When this has been done it 
is a breach of the carrier’s contract, aud the passenger 
may demand a return to the platform or station before 
leaving the train, and if the servant of the company in 
charge, without sufficient cause, refuse to return with 
him, but leaves him to get back by other means, the 
passenger will be entitled to an action and to the re- 
covery of damages. * * * If there should be no de- 
mand to be taken back or refusal to do so, and no at- 
tending circumstances of aggravation, and the passen- 
ger voluntarily leaves the car, all that the passenger 
could rightfully claim would be compensation for the 
inconvenience to which he has been put. * * * But 
nevertheless where the passenger is carried past the 
platform or usual alighting place, and is required, 
either expressly or impliedly, to leave the car without 
assistance and to find his way unaided to the station, 
during which time he receives injury, the carrier is 
liable.”” This is evidently because the passenger was 
left in an unsafe position. This is made evident by the 
cases cited in its support. Railroad Co. v. Doane, 115 
Ind. 435. A lady passenger was carried some forty 
rods beyond the station, and ordered to alight. The 
roadway was fenced by a wire fence. She discovered 
no way of getting out except to walk back to the sta- 
tion. In doing so she had to pass a cattle pit, into 
which she fell. It is said: “It is also the duty of a 
railroad company to provide suitable stations and plat- 
forms to enable persons to enter its cars, and passen- 
gers to safely alight when they have safely accom- 
plished their journey.” It is also said that when 
passengers are required to alight at any other place 
than the platform the company is liable for injuries re- 
ceived in leaving such place to the same extent as it~ 
would be for defects in its own premises. The facts in 
this case and the reasoning of the court clearly show 
that it can have no application to the case in hand. 
Adams v. Railway Co., 21 Mo. 555; Winkler v. Railway 
Co., 21 Mo. App. 99; and Franklin v. Motor Road Co., 
85 Cal. 63, are of the same character, and have only to 
be read to show their inapplicability to the case under 
consideration. Here the plaintiff was left at a different 
station from that to which the defendant had agreed to 
carry her, but she was not left in a position of danger. 
When she left the car without asking to be carried back 
and left where she ought to have been left, the contract 
relation between her and defendant ceased. She hada 
right of action against the company for the breach of 
theircontract, but they owed her no special care because 
of it. It must follow thut the failure to leave plaintiff at 
Watt’s station and carrying her to Emery station was 
not the proximate cause of her injury.’’ Cal. Sup. Ct., 
March 30, 1893. Benson v. Central Pac. R. Co. Opin- 
ion per Curiam. 





440 THE ALBANY LAW JOURNAL. 














CORRESPONDENCE. 
SUNDAY OBSERVANCE. 
Editor of the Albany Law Journal: 

In the ALBANY LAW JOURNAL of April 29, 1893, you 
do me the honor to speak of my paper in the American 
Law Review for March and April, 1893, on *‘ Chief Jus- 
tice Maxwell upon the Sunday Question,’’ and you say 
that Iargue “that people nowadays are under no obli- 
gation to observe Sunday, because God’s injunction 
ou the subject was addressed to the Jews alone.”’ Will 
you pardon me if I call your attention to the fact, that 
in my paper above referred to [argue for no such thing? 
I did not know, until [saw your criticism,that God ad- 
dressed any injunction on the subject of the observance 
of Sunday “ to the Jews alone,” or to anybody else, 
and even now I do not know when, how or to whom 
He addressed any injunction on that subject. It was 
my impression, and that is what I sought to show, that 
until the Puritans claimed to have discovered the con- 
trary, about three hundred years ago, the whole Chris- 
tian world concurred in the belief that the Sabbath 
was a ceremonial observance, and binding only upon 
the Hebrews, to whom only the fourth commandment 
was addressed. 

You will, I trust, pardon my confession that I can- 
not see what you seem tosee, that the concession that 
the fourth commandment enjoins the observance of a 
mere ceremonial, and is binding only upon the He- 
brews, to whom it purports to have been addressed, in- 
volves the abolition of all restrictions upon the com- 
mission of murder, theft, perjury, adultery, etc. 

I venture to suggest that you may have overlooked 
the distinction made by Luther and the other reform- 
ers between those commandments in the “ Decalogae ”’ 
which are binding upon all mankind, such as the com- 
mandment * Thou shalt not kill,” ete., and those like 
the fourth commandment, which, it was claimed, di- 
rected the observance of mere ceremonies, and which 
were binding only upon those to which they were spe- 
cially addressed. 

I ask your attention to the fact that you misrepre- 
sent my contention when you say that I infer that 
**we can afford to dispense with Sunday, because the 
whole Christian world managed to do without it,” ete. 
You will admit, [ trust, that you overlooked the fact 
that it was not “Sunday ’’ simply, but the “ Puritan 
Sunday,” which I thought we could afford to dispense 
with, because the Christian world had prospered fairly 
well without it, down to within about three hundred 
years. 

I confess I cannot see why the statement that I 
made,that the civilization which produced Shakespeare 
and Bacon did so without the help of the Puritan Sun- 
day, involves the conclusion, as you seem to say it 
does, that “‘we should return to the civilization of 
three centuries ago, when Bacon believed in witch- 
craft and took bribes.”’ [f any thing I have said leads 
to such a conclusion, | beg now and here to “take it 
back.’’ Nothing can be further from my purpose. 

I must protest that I would not be fairly in danger, 
even in California, on account of any thing I said in 
my paper respecting the Chinese. I never claimed, or 
even insinuated, that that orany other race was equal 
with ourown. Nor did I claim or insinuate, directly or 
indirectly, that we ought to live on rats and mice, be- 
cause, as you seem to claim, the Chinese do so. 

You say that in spite of my array of arguments, etc., 
you will ‘continue to believe that a reasonable ob- 
servance of one day in seven for rest has been and al- 
ways will be an attendant upon an enhancing civiliza- 
tion.”’ But allow me to ask you, in all candor, if I of- 
fered any argument at ail against “a reasonable ob- 
servance of one day in seven for rest,’’ ete., and if the 
very essence of my contention was not, that we ought 
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to adopt ‘amore reasonable observance of Sunday 
than our Puritan forefathers would have tolerated?” 

You say, in conclusion, that in so far as my paper 
“inculecates a more reasonable observance of Sunday 
than our Puritan forefathers would have tolerated,” 
you are heartily in accord with me. As that was the 
only end and purpose of my paper, I ought to be, and 
am, profoundly grateful for the approbation which 
you express for my effort. 

Very respectfully yours, 
WILLIAM E. CARTER. 

PLATTEVILLE, Wis., May 18, 1893. 

[We shall have to postpone our reply till vacation, 
as we do not work on Sunday, and just now are 
pressed,—Eb. } 

Pout Tax. 
Editor of the Albany Law Journal: 

In your issue of to-day (p. 381) you infer that a poll 
tax is madea condition for voting in Massachusetts. 
Allow me tocall your attention to the act of 1892, 
chapter 351, section 2. The poll tax still exists in this 
Commonwealth, but its payment is no longer a pre- 
requisite for voting. 

Yours truly, 
FRED. V. FULLER. 

TAUNTON, May 20, 1893. 





NOTES. 

'NHE jubilee of Dr. Hopkins, the distinguished organ- 

ist of the Temple Church, was celebrated last Sun- 
day in a manner well befitting so interesting an occa- 
sion. The venerable edifice was crowded at both ser- 
vices, many men of light and leading in the legal 
world being present; and in the course of the sermon 
he delivered in the morning, the master of the temple 
made an appropriately graceful reference to the vet- 
eran organist’s jubilee, saying that it was exactly fifty 
years to the day since the grand old organ of the noble 
church was first touched by the master hand which 
had given its fruitful years to the service of the sanc- 
tuary, and that whether at the organ, or directing the 
offices of the choir, Dr. Hopkins, the characteristic of 
whose genius was power without display, had enabled 
them to witness an art which could conceal art in pub- 
lic worship. The whole of the music at both services 
was by the organist thus eulogized, the anthem com- 
posed specially for the occasion, ‘‘The Lord is Full of 
Compassion,”’ being particularly admired by a congre- 
gation including several eminent musicians, and ex- 
quisitely rendered by Mr. Henry Piercy, the well- 
known vocalist, who is the leading tenor of the Tem- 
ple Church choir.—London Law Journal. 


In its conflicts with the law, Parliament has been 
very unfortunate. In 1794 certain voters at Aylesbury 
brought an action against the returning officer for de- 
clining to take their votes. The House thought this 
an evasion of its privileges, and passed an order declar- 
ing it to be penal in either judge, counsel or attorney 
te assist at the trial. The trial was nevertheless pro- 
ceeded with, and the House, extremely offended, sent 
its sergeant-at-arms to order the judge (Lord Chief 
Justice Holt) to appear before them. This he refused 
to do, whereupon the speaker ‘‘ went for him” in per- 
son, accompanied by many of the members. The judge 
replied to his message: ““Go back to your chair, Mr. 
Speaker, within these five minutes, or you may depend 
on it, I will send you to Newgate. You speak of your 
authority; but 1 tell you I sit here as an interpreter of 
the laws, and were the whole House of Commons in- 
side you [ would not stir one foot.’’ The matter drop- 
ped.—-James Payn in The /ndependent. 
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HE subject of dispensing with oaths in courts of 
justice was discussed in this journal some years 
ago. Judge Chalmers, of England, the well-known 
author of the act concerning bills and notes, has 
recently declared in his evidence before the House 
of Lords Committee on the working of the Debtors 
Act, his opinion that the prevalence of perjury is 
so great that an abolition of the oath would be de- 
sirable. ‘*This view coincides, in a remarkable 
manner,” says the London Law Times, ‘‘ with that 
taken by ‘J. M.’ ina pamphlet published at Cannes 
in 1884. ‘Profoundly convinced by a long judicial 
experience,’ wrote the author, who is generally be- 
lieved to have been the late Mr. Justice Mellor, ‘ of 
the general worthlessness of oaths, I have become 
an advocate of the abolition of oaths, as the test of 
truth; but I would retain the punishment for false 
declarations wherever at present the law prescribes 
a penalty for a false oath, * * * An honest 
man’s testimony will not be made more true under 
the sanction of an oath, and a dishonest man will 
only be affected by the dread of temporal punish- 
ment.’ There is very great force in these views. 
When the Oaths Act 1888 comes before Parliament 
for amendment, we hope that they may receive 
adequate expression. Meanwhile the power of com- 
mittal for trial, which is vested in all judges of 
every degree, ought surely to be more frequently 
exercised than it is at present. Since the celebrated 
committal of the plaintiff in the Tichborne case by 
the late Lord Chief Justice Bovill some twenty 
years ago, we doubt whether this power has been 
exercised a dozen times, and it has not been exer- 
cised at all within living memory by any judge of 
the Divorce Court.” We venture to disagree with 
these weighty authorities. Doubtless there is a 
great deal of perjury, but oaths do unquestionably 
bind and render more careful all religious and con- 
scientious persons, and certainly they do not in- 
crease false statements. Courts should very little 
concern themselves with undisclosed perjury. It 
should be left to the disposal of some other than an 
earthly tribunal. For a long course of years courts 
would not permit parties to suits to testify in their 
own behalf, through fear of their committing per- 
jury, but most communities, we believe, have out- 
grown this absurd notion, and left mankind at their 
own risk of their immortal welfare in this respect. 
But if oaths are not practically binding, why should 
‘*declarations” be binding; and if men are practi- 
cally not punished for perjury, will they be for 
mere lying? We do not believe the alteration in 
procedure would tend to diminish lying or elucidate 
the truth one whit. 
Vou. 47 — No. 238. 








that the law could not compel a person to accept 
office nor punish him for not accepting. Singularly 
enough, just now there comes a judicial opinion to 
fortify this view. In Regina v. Hutchinson, Queen’s 
Bench of Ireland, 27 Ir. L. T. Rep. 69, it was held 
that the court will not grant a mandamus or order 
to compel a person to be sworn in and accept the 
office of high sheriff to which he has been duly ap- 
pointed. The court said: 


“The solicitor-general had argued that this wasa 
public office, and that no reason had been shown why 
a person appointed to it, according to the doctrine 
that the subject was bound to give service to the 
queen, should not discharge the duty forthwith, and 
enable the business of the county to be carried on. 
The main argument on the other side was that this ap- 
plication was an entirely novel one; that there was 
no case stated in the books where the remedy which 
was now sought had been applied for, or granted by 
that court. That argument was strongly pressed, and 
the court was asked not to make a precedent, for the 
proper remedy, it was shown, had been adopted in 
other cases of a similar kind where proceedings were 
taken by information. It was argued that this wasa 
very pressing matter, that the sheriff should at once 
take up the duties of his office, that he was now sheriff 
if he would only take the oath, and that his obstinacy 
in not taking the oath had brought this deadlock about, 
and that a mandamus should issue to compel him to 
take up his duty. That appeared to be a plausible 
argument if it were not that exhaustive arguments 
had been used and careful inquiries had been made in 
this case. But when they saw that fora long series of 
years with an office of such importance as that of the 
sheriff this quasi civil remedy of mandamus had never 
been used, it certainly made the court pause before 
making a new remedy, and passing over the remedy 
hitherto adopted. It was said that the other remedy 
was not so quick, but the question of a peremptory 
mandamus would not apply in this case, for both the 
gentlemen were entitled to show the reasons why they 
should be excused from accepting the office. He did 
not say that the grounds advanced here were valid 
grounds, but these gentlemen should be allowed to 
explain the reasons of their refusal. There was no 
reason why the court should depart from the usual pro- 
ceeding adopted in these cases. <A great deal of learn- 
ing had been shown by the counsel on each side, but he 
did not intend to go any further than to say that the 
court stood on the old principles and adhered to them. 
If the crown thought they had a case against these two 
highly respectable gentlemen they could take the 
proper course.” 


It seems reasonable that a man shall not be com- 
pelled to act as thief-catcher or hangman against 
his will. 


The New Nation has a novel proposition concern- 
ing the administration of criminal justice, namely, 
‘*that in criminal trials except for treason against 
the State, the defense as well as the prosecution be 
a public function and that no privately hired attor- 
neys should be permitted to participate in the de- 
fense any more than in the prosecution.” In sup- 
port of this measure it says: 

“The first result of this plan would be that before 
the bar of justice, in trials involving life and liberty, 
poor and rich should be ona par. * * * Rich and 
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poor are unequal everywhere, but nowhere so unequal 
in these United States as before the bar when on trial 
for their lives and liberties. Under the proposed plan 
the poorest man in the State would be sure of a fair 
defense without cost, and the richest man in the State 
would not be able to get any thing more than a fair de- 
fense. Secondly, we should have short trials, few or 
no postponements and prompt executions of sentences. 
We should have these results because the attorneys on 
both sides being public officials, paid by fixed salaries 
and not according to the amount of work they made, 
time they consumed, or results they secured, would 
have no motive to urge or consent to frivolous or 
dilatory measures. The proverbial delay and common 
defeat of criminal justice in this country is the cause 
and justification of the growing practice of lynching, 
and the only cure for it is to be found in thrusting the 
hired attorney out of the criminal court, where his 
presence is indeed but an innovation upon ancient 
practice. We should thus put an end to the brutal 
and demoralizing spectacle now presented at every im- 
portant murder trial by the rivalry of the prosecution 
and the attorney for the defense, the one asking to 
convict, the other to acquit, without regard to the 
interests of justice. * * * Eliminate the motive of 
profit by making both prosecutor and defender public 
officials, and it would indeed be a depraved person 
who in the place of either would deliberately seek to 
thwart justice. To incura suspicion of trying to do 
so by taking any unfair advantage would indeed make 
the offending official the object of general odium. 
Prosecutors would not hush weak cases nor a weak 
defense seek to throw dustin the jury’seyes. Prompt 
convictions or acquittals would be the rule, justice 
would be done and the people would be satisfied.”’ 

There could not well be any thing more uncon- 
stitutional and unjust than this measure. The 
writer truly says the present custom is ‘‘but an 
innovation upon ancient practice;” and an ex- 
tremely abominable practice it was, by which no 
counsel was allowed to the accused but the judge, 
who was supposed to present his case; the result of 
which was that the prisoner had two counsel against 
him. A sufficient objection to the proposal is that 
no public functionary could possibly do justice to 
the defense of all the accused in his jurisdiction 
simply from lack of time. Another sufficient objec- 
tion is that the prisoner would have no choice of 
counsel, and the public defender might be prejudiced 
against or hostile tohim. Another sufficient objec- 
tion is that where only one man should defend all 
the criminals, if he did any thing like justice to 
them, the course of administration would inevitably 
be retarded instead of being accelerated. Certainly 
this must be a New Nation before the people will 
consent to any such barbarous retrogression as that 
proposed by this amazing reformer. 


The Green Bag of May presents an attractive 
portrait of Mr. Justice Jackson — handsome man — 
with a biographical sketch. It has a poem on ‘‘A 
Referee Case,” by Francis Dana, which is clever, 
although we doubt the legitimacy of ‘‘ partialness,” 
The third article,on the Supreme Court of Tennessee, 
is enriched with some very quaint old portraits of 
Yankee-looking judges. Our old friend, A. Oakey 
Hall, brilliant lawyer and writer, once more a 


dweller in his native land, contributes an exceed- 
ingly readable article on the ‘‘ English and American 
Bar in Contrast,” which seems to us at once very 
keen and very just. We hope to hear more of Mr. 
Hall in literature. The Green Bag is the most ‘ un- 
practical” law periodical in this country, and prob- 
ably it has the largest circulation. 


The Cornell Law School has issued a pamphlet 
concerning the dedication of Boardman Hall— the 
new law school building — and the presentation of 
the Moak Law Library to the school. It contains 
the address of Judge Finch, the Dean, on present- 
ing the books; that of President Schurman on ac- 
cepting them; and that of Judge Andrews on the 
Influence of American Jurisprudence. It also gives 
views of the exterior and interior of the hall. Judge 
Finch, in his exquisitely finished address, gives 
the following vivid portrait of the collector of this 
marvellous library: 


“His great strength and pronounced success lay in 
his marvellous and unflagging industry. I never knew 
such a lover of work. Every case he tried, every ap- 
peal he argued, manifested the completeness and 
thoroughness of his study. His preparations for a 
struggle were as broad and patient, as endless and far- 
sighted, in their humbler way, as those of the great 
field marshal who led the German armies to the capital 
of France. Brilliant he was not. Brillianey I think 
he despised. Brusque and abrupt and even sometimes 
rough in his speech; with a voice metallic and resonant 
and scorning all modulations; hating what was false 
and mean with a temper that had some dynamite in 
it; with a frame heavy and solid and almost massive 
in its structure; a born fighter at the bar and fearless 
of all adversaries; one would hardly have picked him 
out as the gentle student, dearly loving his books. 
And yet that he surely was. How early he began to 
gather them about him I do not know, but year by 
year the fruit of his industry and energy, in volume 
after volume, in choice editions and rare selections, 
crept along the shelves of his office and those of his 
library at home until his partuers and his wife envied 
him the room which his favorites absorbed. And this 
busy man put his chief fortune not into law books 
alone. Thousands of volumes of history and biography, 
of science and philosophy, of fiction and poetry, of the 
drama and of art, were steadily amassed, and as 
steadily read and studied. And with use of it all he 
began the work of author and annotator, and wore his 
life out in the labor he loved. His books were his 
friends. There are none more faithful and true, and he 
loved them dearly and guarded them well.” 


Restricting the application of the words which 
we have italicised to miscellaneous books, we 
heartily agree with the sentiment, but the fashion 
of common-law books passes away. 


Two recent pamphlets issued by the department 
of political science of Columbia College are of very 
considerable interest. These are ‘*The Economics 
of the Russian Village,” by Isaac A. Hourwich, and 
‘*Bankruptcy, a Study in Comparative Legislation,” 
by 8. Whitney Dunscomb, Jr. The former especially, 
we are sure, will open a novel field to students of 





political science in this country. 
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NOTES OF CASES. 


N De Ham v. Mexican Nat. R. COo., Tex. Ct. Civ. 
App., April 6, 1893, it was held that since the 
laws of Mexico do not give a right of action for 
death caused by the wrongful act of another, no 
action can be maintained in Texas for the negli- 
gence of a railroad within that country, which re- 
sulted in the death of one of its employees, though 
the death occurred within the State. The court 
said: ‘In each of the following cases decided by 
our Supreme Court: Willis v. Railway Co., 61 Tex. 
432- Railway Co.v. Richards, 68 id. 375; and Rail- 
way Co. v. McCormick, 71 id. 660, a demurrer was 
sustained to the petition, and the facts averred and 
relied on by the plaintiff in each of these cases 
differed not materially from the facts set up in the 
petition in this case. The only difference necessary 
to be noticed is that in this case the deceased was 
injured beyond the limits of this State, but died 
in the State, and in each of the other cases the in- 
juries were inflicted and the death occurred in an- 
other State than this. By article 2899 of the Revised 
Statutes of this State it is declared that the surviv- 
ing husband and wife and children and parents 
of any person whose death may result from injuries 
inflicted by the negligence of any railway corpora- 
tion may maintain an action for damages against 
such railway corporation; and it is insisted by ap- 
pellant’s counsel that it is the death, and not the 
injuries, which gives the right of action, and that 
therefore the petition shows a good cause of action; 
and in support of this proposition counsel cite sec- 
tion 4 of article 3202, page 115, Sayles’ Civil 
Statutes. This section of the statutes simply fixes 
the time when the statute of limitations shall begin 
to run against an action for injuries done to another, 
where death ensues, and we do not see that this 
section of the statute sustains the proposition of 
counsel. We are also referred by counsel to the 
case of Dennick v. Railroad Co., 103 U. 8. 11. In 
this case a wife brought suit in one of the courts of 
New York against a railway located and doing busi- 
ness in the State of New Jersey, to recover damages 
for injury to her husband which resulted in his death. 
The injury was inflicted by the negligence of the 
defendant company, upon the deceased, while a pas- 
senger upon its road, and under the statute of New 
Jersey the wife was given the right to recover dam- 
ages for such injuries to the husband. The case 
was removed to the United States Circuit Court, and 
judgment was rendered by that court, denying the 
right of plaintiff to maintain suit in the State of 
New York for the enforcement of a right conferred 
by the statute of another State by reason of injury 
inflicted in that State. This judgment was reversed 
by the Supreme Court of the United States. By 
the statute of New York alike right was given 
under the same facts as was given under the laws of 
New Jersey. This decision of the Supreme Court 
of the United States rests upon the fact that a right 
was conferred by the statute of New Jersey upon 
the plaintiff which the courts of New York could 





and should enforce. But here it is not contended 
that any such right was conferred upon the plain- 
tiff by the laws of Mexico as that which she is seek- 
ing to enforce in this State. There is no question, 
then, of comity in this case, asin that. In Railway 
Co. v. Richards, 68 Tex. 377, it is said ‘that whena 
right given by the statutes of one State is sought to 
be enforced in the court of another, in which laws 
exist giving a like right under the same facts; and 
in this class of cases, while there is some conflict of 
decision, it seems to be generally held that courts 
of the latter State will recognize and enforce the 
right given by the statutes of another State;’ and 
in support of this statement, among other cases 
cited by the judge delivering the opinion, is this 
case of Dennick v. Railroad Co. This decision then 
cannot, as we think, be held to sustain the proposi- 
tion of appellant. The statute by its terms, it 
seems to us, makes the right to recover damages to 
depend upon the negligence of the party against 
whom the action is given. The petition charges 
the appellee with negligence in the republic of 
Mexico, by which her son received the injury in 
said republic, which resulted in his death. Laws 
such as this statute are regarded as an exercise of 
the police power of the State, and are penal in their 
nature, and can ordinarily have no operation be 
yond the State. The State is not to be presumed, 
at least without express words to that effect, to 
prescribe what shall be the conduct of its citizens, 
or to impose penalties for their acts or omissions, 
when they are beyond its territory. We must give 
the statute an extraterritorial operation if we sustain 
the plaintiff's petition. The death of plaintiff's son 
in this State, resulting from the injuries inflicted 
in another, does not give plaintiff the right of action 
under the statute of this State. -Vide State v. Rail- 
road Co., 45 Md. 41, and McCarthy v. Railroad Co., 
18 Kans. 46.” See note, 58 Am. Rep. 143. 


In House v. Houston Water-works Co., Tex. Ct. Civ. 
App., March 16, 1893, it was held that a contract 
between a city and a water company, whereby the 
latter agrees to furnish water for the extinguish- 
ment of fires, does not give a private person, whose 
property is burned up through failure to furnish 
water, any right of action therefor against the com- 
pany, since he is no party to the contract. The 
court said: ‘‘In some sense, all contracts entered 
into by a municipal corporation may be considered 
as made for the benefit of its constituents. But 
this does not enable every individual who fails to 
reap the advantage intended to be secured to him 
and the other citizens of the municipality to sue 
the contractor for his failure to observe his con- 
tract. As was said by the Supreme Court of Iowa 
in a case like this: ‘One whom the law regards asa 
stranger to the contract cannot maintain an action 
thereon. Therule is founded in the plainest reason. 
The contracting parties control all interests, and 
are entitled to all rights, secured by the contract. 
If mere strangers may enforce the contract by ac- 
tions on the ground of benefits flowing therefrom to 
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them, there would be no certain limit to the num- 
ber and character of actions which would be 
brought thereon. The case before us is not an ex- 
ception to the rule we have stated. The city, in 
the exercise of its lawful authority to protect the 
property of the people, may cause water to be sup- 
plied for extinguishing fires, and for other objects 
demanded by the wants of the people. In the exer- 
cise of the authority it contracts with defendant to 
supply the water demanded for these purposes. 
The plaintiff received benefits from the water thus 
supplied, in common with all the people of the 
city. These benefits she receives just as she does 
other benefits from the municipal government, as 
the benefits enjoyed on account of improved streets, 
peace and order enforced by police regulations, and 
the like.’ Davis v. Water-works Co., 54 Iowa, 59. 
See also Becker v. Water-works, 79 id. 419; Fowler 
v. Water-works Co., 83 Ga. 219; Foster v. Water Co., 
3 Lea, 42; Ferris v. Water Co., 16 Nev. 44; Nicker- 
son Vv. Hydraulic Co., 46 Conn. 24; 46 Am. Rep. 24. 
In all of these cases the questions involved in this 
appeal were considered, and decided adversely to 
appellant. In Fowler v. Water-works Co., supra, the 
English cases, and some other authorities relied on 
by appellant’s counsel, were reviewed, and held not 
to apply to the questions involved in this class of 
cases. Of the authorities cited in appellant’s brief, 
the only ones which conflict with those above cited 
are two decisions of the Supreme Court of Kentucky, 
in which the questions involved in this case are 
directly decided in favor of appellant's position. 
Those opinions are somewhat elaborate, but contain 
no discussion of or reference to the other decisions 
announcing contrary views, and fail to convince us 
of the incorrectness of the general current of au- 
thority. Paducah Lumber Co. v. Paducah Water 
Supply Co. (Ky.), 128. W. Rep. 554; Duncan v. 
Water Co. (Ky.), id. 557. The subject has been so 
thoroughly considered in the decisions referred to 
that it would be a useless consumption of time to 
elaborate. We must therefore hold that, by its 
contract with the city, appellee did not become 
liable to suit upon such contract by appellant.” 


—\—>__——_ 


ADDRESS BY JOHN G. MILBURN TO THE 
GRADUATING CLASS OF THE BUFFALO 
LAW SCHOOL, MAY 26, 1893. 

ENTLEMEN—The tendency of speakers on an oc- 
casion like this is to draw an indeal of professional 

life which is quite unattainable. It isagood thing for 
us to have that ideal frequently held up before 
us as a vision of the possible, because the danger that 
besets us is rather that of losing sight of it altogether 
than being led by it into adreamy and impracticable 
way of life. Though experience brings that fact home 
to me with melancholy force, [ am not going to invite 
you to any inaccessible heights to-night. I choose, 
rather, a lower level—one somewhat above the average 
of actual attainment, but fairly within reach of it. In 
other words, my intention is to suggest to you a con- 
ception of the legal profession essential, as I believe, to 
true success, but which is not wisely accepted to the 
extent of being acted upon and carried out. In mak- 
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ing the choice I am governed by the fact that to those 
just about to enter the profession there must be a 
deeper and more practical interest in what can be ac- 
complished than in what is purely ideal. 

A young man with a taste for legal pursuits and en- 
dowed with fair abilities has a fine prospect before him 
at the dawn of his professional career. It offers him 
hard and difficult work, which will strain his faculties 
to the utmost. The gravity of its responsibilities is a 
constant stimulus. Its problems concern the affairs of 
men, and attract and interest the mind. It is, or may 
be, a distinctly intellectual pursuit. It is full of va- 
riety, and to those of controversial inclinations it is a 
battle-field on which the clash of arms is never stop- 
ped by any peace. Its specific tasks come to an end, 
and each one has its issue of success or defeat, satisfac- 
tion or dissatisfaction. Finally, its rewards are pub- 
lic attention and esteem, a certain personal distinction 
which success in business does not afford, and remu- 
neration on a scale ample to satisfy every reasonable 
want. Such is the prospect that lies before his eyes. 
But the beginning of his career is the most critical 
point in the life of our young man. He has then to 
decide certain questions of the deepest moment, be- 
cause his future is atstake. What is his profession to 
be to him? For what is he going to strive? What shall 
he esteem as the end and aim of hislabors? These are 
questions which then press for decision, and his con- 
clusions about them soon make him visible to the 
world just as he is, and for just what he is worth. If 
he fails to put these questions to himself, he lacks orig- 
inal force, and will be lost in the crowd. 

a . an + * * ~ 

Iam not going to say any thing about your moral 
duties and obligations. Whether a man shall be hon- 
est, truthful and straightforward or not; whether he 
shall be concerned about the reputation he is making 
or not; whether he shall employ his faculties in the 
service of crime and wrong or not; whether he shall 
be scrupulous in his choice of matter or not—are mat- 
ters which a man must decide for himself, face to face 
with his own conscience, and one who needs light 
thrown on them from without is in abad way. With- 
out inbred convictions about such matters early mani- 
fested, confidence in his integrity will be a plant of 
slow growth, if it ever grows, and without that confi- 
dence the sphere of his operations will be extremely 
limited. I assumethat you are clear on these points. 
At any rate, itis from another direction that I ap- 
proach you. 

It is quite a prevalent view of the profession that it 
is one of the ordinary means of making money; that 
is, that money is the finalend and aim of those who 
belong toit. Those who so regard it strain its oppor- 
tunities for pecuniary gain to the utmost. That rela- 
tion to it by degrees absorbs all others. The soul of 
man seems incapable of maintaining an equilibrium 
among the various motives and incentives which are, 
or should be, the spring of human action when the 
love of money has entered into it and taken possession. 
The man who begins by establishing money as nis chief 
end and aim is sure to make every thing bend to attain 
the success along that line, and what does not directly 
conduce to it will drop out of his estimation. The law- 
yer is no exception to that rule. The moment he ac- 
cepts that as his ambition his profession becomes, in 
his eyes, merely a means to that end; he values in it 
only those things which make for it; :t is thenceforth 
to him nothing more than a trade. I wonder if he ever 
stops to think what a foolish man he is? Aceepting 
money as the measure of success, does he realize that 
the emoluments of the profession, unlike the opportu- 
nities of business, can never raise up a great fortune? 
Business is the legitimate sphere of money-making on 
@ great scale, and not the law. The lawyer has no 
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place in the race for wealth, and he is a foolish man to 
make it his stake, because he is doomed to be out- 
stripped and beaten on every side. Why commit one's 
self to the pursuit of an ambition which at least can 
carry one only toarelatively insignificant result ? 

Do not misunderstand me. Money has a natural 
place in the human economy, and a duly proportioned 
regard for it is essential to well being and success. 
But that regard is different from making it the end 
and aim of your efforts. The fact that legal ser- 
vices are liberally paid should solve the problem for 
you. The pecuniary results of a lawyer’s labors are not 
uncertain or speculative. He is not engaged in ven- 
tures of which the outcome as to loss or gain is in 
doubt. He is steadily doing work followed by com- 
pensation more than sufficient to satisfy his needs, to 
enjoy life, and to accumulate a moderate fortune. If 
he will only realize that fact, and forego the ambition 
of great wealth, the matter of making money will find 
its true and natural place in his relation to his profes- 
sion, leaving him free to appreciate the other aspects 
and include them in his theory of life. It is the con- 
ception of that more comprehensive relation, realizing 
itself in his work and vearing, which is, to my mind, 
the true lawyer's mark of distinction. It is that rela- 
tion which I wish to emphasize to-night. 

The legitimate function of the lawyer is the subject 
of much misconception. [ am not referring now to 
those unintelligent people who look on himas a neces- 
sary evil. Neither am [ referring to the view of many 
laymen of a higher order of intelligence that it is only 
when things have gone wrong that heis necessary, and 
that his appearance is a sign that they have gone 
wrong. I make the observation from alawyer’s stand- 
point, not alayman’s. The misconception is, that all 
that is required of him is to be equal to the daily de- 
mands made upon him. It grows out of the fact that 
the average lawyer is satisfied if he can manage in 
some way or other to transact the business which falls 
to him from day today. His attention is absorbed 
by actual controversies or present questions, and the 
passage is easy to the conclusion that his function is 
exhausted by taking careof them. The result is that 
his equipment of skill and learning is jast sufficient to 
keep him on his feet, and somewhere in the race. He 
is in the position of a mechanical engineer who is sat- 
isfied if he keeps the machinery in a great factory go- 
ing insome way or other, without much reference to 
mechanical science or the progress of his art. This is 
a conception of the lawyer’s function to avoid, and all 
the more so because it is easy, prevalent and favorably 
regarded. Let us see how it may be expanded. 

From the time that communities began to grow and 
men ceased, as Homer tells us, to exercise jurisdiction 
over their wives and children and pay no regard to one 
another, to the present time, to complex states, with 
their elaborate political organization, the regulation of 
human conductand affairs has been a fact. Society can- 
not co-exist with the right of every man to do just as 
he pleases without reference to anybody else. Law has 
always been one of the great regulating agencies, de- 
fining men’s duties to each other in every sphere of 
human activity and enforcing them with all the power 
of the State; defining their rights and enforcing them 
with the same power, and providing adequate reme- 
dies and machinery forsuch enforcement. To this is 
due the fact that law has been one of the great instru- 
ments of civilization. Its operation and administra- 
tion area natural and necessary function of the body 
politic and social. It is essential to human happiness 


that every thing that is comprehended in the right of 
property should be defined, formulated and enforced. 
The business of the world could not be transacted unless 
rules existed annexing specific consequences to specific 
acts; for instance, that a bill of exchange represents 





an enforceable obligation to pay money at a certain 
time and place, and an agreement to sell goods im- 
poses an enforceable obligation to deliver them at the 
time stated and another to pay for them as agreed. 
The legal element in every transaction is that which 
makes it possible; it is the final basis of cause and ef- 
fect upon which all the other calculations of the trans- 
action are founded. When we look at the matter in 
this light we see ata glance that a knowledge of the 
vast body of rules which regulate human relations and 
conduct in so many departments must be the object 
and study of a special class, and that the reason for the 
existence of that special class is that it makes that 
knowledge its aim and object. Thus the primary as- 
sertion of a member of that class or profession is that 
he has devoted himself to a special branch of learning. 
Need I point out how much of an obligation that asser- 
tion imposes in the forum of conscience upon all hon- 
est men? Each one of you is capable of making the 
application for himself. 

Let us now advance another step. The application 
of this special knowledge to practical affairs, in other 
words, the practice of the law, is an art in the true 
sense. The prosecution of an action in the courts, and 
the drafting of acontract or any other legal instru- 
ment, require not only special knowledge, but special 
skill, and it is the application of that skill which isthe 
lawyer's art. Bearing in mind the close and intimate 
contact of law with human relations and transactions, 
the necessity of the special knowledge and special skill 
ofthe lawyer becomes obvious. Controversies arise 
which are settled by a legal battle and judicial decis- 
ion; but that is only one branch of the lawyer’s art. 
The great bulk of the business of the world may be 
done without disputes arising if the lawyer be assigned 
his proper place in the machinery of its transaction. 
His function under such conditions would be to keep 
the business elements of each transaction in harmony 
with the legal elements and to formulate its terms in 
clear and precise language. To beequal to that func- 
tion he must not only have the necessary special 
knowledge, but he must know men and have their re- 
spect; he must beacquainted with business methods, 
and must have quickness of mind and the art of clear 
expression. Thus—and this is what I want particu- 
arly to impress upon you—the lawyer is not merely 
concerned with the disputes and controversies of nen, 
but if he has a true conception of his work, and equips 
himself for it, his cooperation is necessary to the har- 
mouious and effective transaction of business. That, 
I need not say, isa position of dignity and influence 
commensurate with abilities of the highest order and 
a proper pride in one’s mission in life. But the equip- 
ment for such a position is no simple matter, and ca- 
pacity alone will not furnish it. More than a knowl- 
edge of law is required, and more than the skill of the 
legal art, for in that domain the lawyer has to asso- 
ciate with men who manage large enterprises and 
transact important business, and fituess for that asso- 
ciation depends to a greater extent than you may think 
on purely personal qualities, on the presence, manners, 
polish and standing of the man. Thus you must in- 
clude these factors iv your scheme of preparation and 
training if you are ambitious for professional emi- 
nence. 

We have still another step to take. We hear on all 
sides that this is an era of progress; but it is only one 
in succession to many such eras. Contrast the United 
States of to-day with Saxon England. What an im- 
mense gulf there is between the two, and yet one is the 
successor of the other in direct descent. We are the 
inheritors of its religion, language, manners, laws and 
political institutions, modified and expanded by the 
evolution of more than a thousand years. Open any 
book treating of the legal system sufficient for the 
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wants of the people at that time and compare it with 
our legal system of to-day, ministering to a complex 
society, an intricate system of government, highly de- 
veloped social relations, and a vast commerce. It is 
hard to realize that one has been developed out of the 
other, but that is the fact, and it has been effected by 
the labors of generations of judges, lawyers and legis- 
lators. It has been mainly through judicial decisions, 
following discussions at the bar, that the legal system 
has been brought from age to age up to the require- 
ments of advancing civilization. Can you view that 
immense achievement without being proud of your 
profession, and feeling that itis entitled to some vows 
from you? Can you be the successors of the men who 
accomplished it, and with the great work of legal ex- 
pansion going on not be conscious of it, and resolve to 
take some part in it, however small? For that work is 
going on, and must go onas long as social conditions 
change and civilization advances, and it is for you to 
say whether your conception of your profession shall 
include it or ignore it. Ifit does include it, as it must 
if you are to be ready to deal with new questions as 
they arise in a practical form, either in the courts or 
in your relations with your clients, you will have to 
equip yourself for it by seeking an acquaintance with 
legal and political science, with history and with eco- 
nomics. Into these domains the lawyer must go if he 
aspires tothe higher regions of the profession. He can- 
not, for instance, expect to grapple with the legal 
problems thrown out by the present aggressive efforts 
of labor to readjust its relations with capital; by the 
efforts of capital to avoid ruinous competition; by the 
tendency of legislation in the direction of regulating 
pretty nearly every thing, and by all the numerous in- 
dustrial changes that are going on, without some 
knowledge of history and economics, and a capacity 
for investigation which is not acquired by trying cases, 
examining titles, drafting law papers or speculating in 
land. The same is true of questions of a legal nature 
relating to matters of government, whether munici- 
pal, State or National, which follow in the wake of 
new political tendencies. To cope with them in an ef- 
fective way a man must be versed in political and legal 
science and have studied the history and workings of 
institutions. Allthis is before the man who intends 
to be equal to all the demands that are made upon a 
capable, broad-minded, well-equipped lawyer, and to 
shine in his profession. I return to what I said at the 
outset, and ask youif it isnot a fine prospect? Keep 
it before your eyes as a vision to which you have to be 
true. Follow it, and you will have the joy of feeling 
that your faculties are employed to their utmost, that 
every power you possess isin play, and that you are 
one of the productive forces of the community. You 
may grow weary, and sometimes perhaps faithless to 
the light that is in you; but hold on your way, be 
strong and of good courage, and all will be well. 

I have endeavored to present to you a conception of 
our profession, which combines in due proportions the 
practical and intellectual elements. [It embodies, I be- 
lieve, an attainable idea. The only obstacles to its reali- 
zation are indolence, sordidness, a lack of considera- 
tion, or a lack of mental capacity. With a fair endow- 
ment of mind and right feeling, it is indubitably within 
reach. But it is attained only by a careful use of time, 
by working to a plan, by the exclusion of outside in- 
terests or diversions, by training and storing the mind, 
and by cultivating the generous impulse of one’s na- 
ture. In this, asin every other intellectual pursuit, 
the essential thing is a love of one’s work for its own 
sake, high purposes, and an ardent desire for perfec- 
tion. With these success is sure if vou distribute your 
time between work and leisure in fair proportions and 
utilize both in areasonable way. As I look back now 
over close upon twenty years of an active professional 
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life, the last excuse I can offer for any shortcomings 
of mine is a lack of time. I, at any rate, have had time, 
if 1 cared toavail myself of it, fur all my work, and 
enough to spare for those employmeuts of the mind 
which expand, invigorate and ripen its talents, and fit 
it for the highest tasks of the profession. You will 
find the same true of yourselves. Do not be deterred 
from these employments by any suggestion or feeling 
that they are not practical enough for the busy lawyer, 
or that he has not the time for them. The fact that he 
is busy makes them the more necessary, for it shows 
that he is in the stream of business, and if it is to carry 
him onward he must grow in power and knowledge. 
How many get into it merely to be swept up on some 
little island, there tospend the rest of their days. But 
once in it, if he strikes out manfully, keeps his head 
above the waters, and makes headway against winds 
and waves and the fatal eddies of self-satisfaction, 
gathering force as he goes, he will finish his course if 
his life is spared—he will attain the ideal that I have 
drawn for your iuspiration and encouragement. 


——__@______—. 


CARRIER — SLEEPING-CARS — EJECTMENT 
OF PASSENGER FROM BERTH — DAM- 
AGES—PAROL EVIDENCE TO CONTRA- 
DICT—“BERTH CHECK.” 

UNITED STATES CIRCUIT COURT OF APPEALS, FIFTH 

CIRCUIT, FEBRUARY 27, 1893. 


MANN Bovuporr CAR Co. v. DupRE.* 


Where an unlawful expulsion from a berth of a sleeping-car 
is the proximate cause of a married woman's miscarriage, 
the sleeping-car company is liable for such injury, al- 
though its servants were ignorant of the woman’s condi- 
tion when they expelled her. 

Where a sleeping-car company has reserved certain berths for 
passengers getting on at a certain station, and before the 
train reaches the station its conductor erroneously sells 
one of the berths so reserved, the conductor may, a rea- 
sonable time before reaching such station, notify the pas- 
senger of his error, and tender another berth equal in ac- 
commodation, and the passenger has no cause of action if 
she refuses to accept this, and voluntarily leaves the car 

In an action against a sleeping-car company to recover dam- 
ages for being unlawfully ejected from a berth, the plain- 
tiff may contradict by parol evidence the recital on his 
“berth check ’’ as to the berth bought by him. 


N error to the Circuit Court of the United States for 

the Southern District of Mississippi. 

Action by Florence C. Dupre against the Mann Bou- 
doir Car Company to recover damages for illegal ex- 
pulsion from the berth of a sleeping-car. The Circuit 
Court gave judgment for plaintiff. Defendant brings 
error. 


Percy Roberts (Nugent & McWillie, of counsel), for 
plaintiff in error. 


Frank Johnson and M. Green (Culhoon & Green), for 
defendant in error. 


Before Pardee and McCormick, Circuit judges, and 
Locke, District judge. 


McCormick, Cire. J. On the 7th of August, 1890, 
Mrs. Florence C. Dupre, the defendant in error, ac- 
companied by her husband, got on the Meridian train 
of the Alabama & Vicksburg railway, a part of the 
Cincinnati, New Orleans & Texas Pacific Railway 
Company’s system, at Jackson, Mi-:., to go to Akron, 
Ala. They first entered the dev conch, but as Mrs. 
Dupre was enceinte, about two montis advanced, and 
had experienced one miscarriage. tuey concluded to 


* 54 Fed. Rep. 646. 
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take the sleeper, and went back to it, where they were 
met by the porter, seated, and told they would have to 
wait until the conductor came around. This was 
about 5:30 Pp. M., and the train on schedule time would 
arrive at Akron about 1:30 A. m., following. 

On May 27, 1891, to the June term of the Circuit 
Court for the State of Mississippi, Hinds county, first 
district of the Circuit Court, Mrs. Dupre, the defend- 
ant in error, brought her action against the plaintiff 
in error, the Mann Boudoir Car Company, alleging 
that on the occasion mentioned she, accompanied by 
her husband, went into the sleeping-cur and asked for 
a lower berth in said sleeper. That then and there the 
conductor sold her a lower berth for $2, which her hus- 
band paid the conductor, and the conductor assigned 
her a particular berth as the one designated and se- 
lected for her, and shortly after, the berth, by the con- 
ductor’s direction, was properly arranged so that she 
could retire, which she accordingly did, it having been 
explained to the conductor that she was unwell and 
delicate, as a reason why it was desired that her berth 
should be made down at an early hour. That when the 
train reached Meridian, about 11 o'clock that night, the 
conductor came to her compartment, and informed her 
and her husband that she must vacate and leave her 
berth at once, as it, with other berths, were needed for 
certain commercial travellers who came aboard the 
train at Meridian. It was protested that the conduc- 
tor had no right to eject her, but he in a rude and of- 
fensive manner ordered her to leave the berth, and in- 
sultingly pulled back the curtain that draped her 
berth, and declared in a loud tone that she must get 
out. ‘That the conductor insultingly refused to open 
the forward sleeper that they might walk through it to 
the day coach. That he curtly refused to permit the 
porter to carry her hand baggage to the day coach, and 
declined to assist in removing her hand baggage from 
the sleeper, or help her to descend from the platform. 
Thereupon, protesting against this denial of her legal 
and just rights, she, with her husband’s assistance, de- 
scended from the platform, and with great pain and 
discomfort walked, greatly hurried and agitated, to 
the day coach, about the moment the train was getting 
into motion, and sat up during the remainder of the 
night. That she had suffered alarm, agitation and dis- 
tress, from the offensive manner, language and con- 
duct of the conductor, which produced, or contrib- 
uted greatly to produce an illness of a serious and per- 
ilous character, from which she suffered great bodily 
pain and apprehension and distress of mind, for all of 
which she claims damages in the sum of $10,000. 

To which action the sleeping-car company, on June 
1, 1891, pleaded not guilty ; and the same day, by proper 
petition and bond, moved the case to the United States 
Circuit Court for the southern district of Mississippi. 
The testimony of the defendant in error and of her 
husband tended to prove all the material allegations of 
the declaration, and the testimony of a Dr. Hunter, 
who attended her as a physician, tended to prove that 
her fright, agitation, distress and discomfort that 
night, if as she and her husband represented it to have 
been, would tend to produce, and might have caused, 
the miscarriage which she suffered on the 3lst of Au- 
gust, 1890. For the defense there was proof tending to 
show that by a regulation of the railroad company the 
whole compartment in which was the berth occupied 
by Mrs. Dupre was reserved from sale by the conduc- 
tor until after the train should pass Meridian, when, if 
the berths in it were not sold at Meridian, or taken by 
persons getting on there, the conductor could dispose 
of them, but not before; that this regulation was fully 
explained to the husband of Mrs. Dupre in her pres- 
ence, and they were told they could occupy it until the 
train reached Meridian, but would have to surrender it 
then if it had been sold at Meridian; that some time 





before reaching Meridian the conductor learned that 
the compartment had been sold at Meridian, and told 
the husband of Mrs. Dupre that she would have to 
take the upper berth in another compartment, for 
which the conductor had given said husband a berth 
check when he sold him a berth; that said husband 
then became violent, and said they would not leave the 
berth Mrs. Dupre was in; that the conductor had no 
lower berth which he could let her have, except the 
lower berth in the buffet where he slept, and which im- 
mediately adjoined the compartment where Mrs. Du- 
pre was, and was every way as comfortable and sump- 
tuous, which he offered to let her occupy as far as she 
was going, and to give her the exclusive use of the buf- 
fet compartment to Akron, which she indignantly re- 
fused, because the negro porter ordinarily sat in the 
buffet, and slept in the upper berth in it. There was 
proof also tending to show that the regulation reserv- 
ing the compartment for passengers taking tbe train 
at Meridian was a reasonable one, and that on this day, 
7th of August, 1890, the lower berths in said compart- 
ment were taken at Meridian by parties who took the 
train at that point. 

The berth check delivered to Mrs. Dupre’s husband 
was attached by him to his deposition offered on the 
trial by her, and it shows that it designates an upper 
berth in another compartment. There was proof tend- 
ing to show that Mrs. Dupre’s husband was a very ex- 
citable man, and when he was informed that compart- 
ment B, in which his wife then was, had been taken at 
Meridian, and she would have to vacate it, his temper 
rose at once to fury, and that the fright, anxiety and 
distress of mind suffered by Mrs. Dupre was excited 
and caused by her husband’s violent language and 
conduct; that his rage was such as rendered him deaf 
to all explanation, and made him reject with scorn 
every offer of accommodation or assistance. The proof 
also tended to show that for sixteen or eighteen days 
Mrs. Dupre suffered with uterine pains without calling 
in medical aid, and that timely, skillful medical aid 
might have relieved them, and prevented the miscar- 
riage. 

The plaintiff in error, defendant below, requested 
the Circuit Court to give the jury what it calls ‘ In- 
struction No. 1,” “Instruction No. 2,’? aud ‘ Instruc- 
tion No. 3.”". Instruction No. 1 has three sections, No. 
2 has only one section, and No. 3 has six sections, and 
altogether they fill seven closely printed octuvo pages 
in the printed record, all of which the judge refused 
to give, and gave the jury acharge in writing, excepted 
to only ‘‘in so far as it failed to include the charges 
asked by defendant and refused.’’ There was a verdict 
and judgment for the plaintiff, motion for new trial re- 
fused, and the defendant prosecuted and perfected 
this writ of error, setting out separately and particu- 
larly thirteen errors in its assignment of errors. 

The distinguished counsel who appeared for the 
plaintiff in error in this court, and made an oral argu- 
ment, has in his priuted brief urged four proposi- 
tions: 

**(1) It was error in the lower court to admit the tes- 
timony of the plaintiff and her husband, contradicting 
the declarations appearing on the face of the berth 
check as to the berth bought by the plaintiff, and in 
refusing our instruction to return a verdict for the de- 
fendant. 

“(2) The Circuit Court erred in refusing our request 
to exclude from the consideration of the jury, as a 
basis of damages, the uterine pains and miscarriage 
suffered by the plaintiff after she left the car of the de- 
fendant at Meridian. 

“(3) The Circuit Court erred in refusing to give sec- 
tion 4 of instruction No. 3 asked for by the defendant 
company. 

“(4) The Circuit Court erred in refusing to give the 
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instruction asked by the defendant bearing on the 
contributive negligence of the plaintiff.” 

Only the first of these propositions relates to errors 
which were properly saved under the well-settled rules 
announced by the Supreme Court. The others all re- 
late to errors in refusing parts of instructions asked in 
the aggregate, which in our opinion should not have 
been given in the aggregate, on account of objection- 
able matter therein, and were therefore rightly re- 
fused. Railroad Co. v. Horst, 93 U. S. 291; Harvey v. 
Tyler, 2 Wall. 339, and many other cases. 

Sounding only this note of caution, we may waive 
this informality, and consider the four propositions 
urged by plaintiffin error in this court. The first of 
these propositions rests ou the theory that the berth 
check furnished a passenger by the conductor of a 
sleeping-car, so far as it designates a particular berth 
as the one assigned to the passenger, becomes, as soon 
as itis furnished to the passenger, and received with- 
out immediate objection, a written contract as to that 
subject-matter, and its terms cannot be varied or con- 
tradicted by parol testimony. It is common knowl- 
edge that in many cases, possibly in the majority of 
cases where the carriage begins at a terminal point, or 
in any large city or considerable town, the passenger 
receives a ‘“‘sleeper’”’ ticket at a ticket office, and sur- 
renders the ticket on entering the “sleeper,” and re- 
ceives a berth check from the conductor of the sleeping- 
car. Until only a very few years ago this berth check 
was taken up by the porter when he first prepared the 
berth to be occupied as a bed. It was then manifestly 
only a check on the employees of the company—not 
the evidence during the trip or afterward of a contract 
between the company and the passenger; for after it 
was surrendered there was nothing on it to identify it 
as the berth right of any individual passenger. We 
believe it is safe toassume that the great majority of 
travellers of middle age or past, who are familiar with 
the former practice in this respect, have not noted the 
change, and of those who have noted it, few, if any, 
have understood that the company’s purpose in dis- 
continuing the practice of having these berth checks 
tuken up by the porter, at the very beginning often of 
a several days’ journey, was to convert them into a 
written contract, which should show beyond contra- 
diction what berth the passenger had been allowed to 
select for the customary fare he hud paid. An expert 
railroad officer, employee or traveller may be familiar 
enough with the current forms of these berth checks 
to decipher, on a blue or other colored ground, by the 
lights in a sleeping-car at night, the marks of a lead 
pencil, made by the average conductor, standing in a 
car ona moving train onan average track in this cir- 
cuit, so as safely to accept it, as the only admissible 
evidence to him and to the courts, as to the berth he 
was allowed to select and did select, and had delivered 
to him, but speaking from an average experience and 
observation, it is safe to say that if it is, or ever be- 
comes, the sound and settled rule of law that such 
berth checks as are now commonly issued shall be 
conclusive evidence as to the berth contracted for, 
whenever any question arises between the company 
and the passenger as to that matter, the rule will put 
one of the parties largely, and in many instances 
wholly, in the power of the other. Why should it be 
the rule? Whatare the reasons which justify the rule 
that some contracts shall be proved only by a memo- 
randum in writing? Or the broader rule that requires, 
when parties do reduce their contracts to writing, the 
writing shall be conclusive between them as to all it 
clearly expresses that is material to the contract? The 
most accurate thinkers are the first to note, and the 
most careful to guard against, the liability of the mind 
to be misled by the use of terms and the application of 
analogies. Whatever answer may be correctly given 
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to the last question, it can hardly be such as to draw 
the berth check in question, within the meaning of the 
rule, and give to it that conclusive force claimed for 
it by the plaintiffin error. 

A transportation ticket from Boston to Chicago is 
issued for use on several different lines of road, or 
on different divisions or conductors’ runs on the same 
road, to be evidence to these several numerous con- 
ductors, and to be used necessarily more than one day 
before being regularly exhausted by complete execu- 
tion of the contract to carry, and yet in a case arising 
on sucha contract as a ticket for that carriage evi- 
denced, the United States Supreme Court say: ‘*While 
it may be admitted as a general rule that the contract 
between the passenger and the railroad company is 
made up of the ticket which he purchases and the rules 
and regulations of the road, yet it does not follow that 
parol evidence of what was said between the passenger 
and the ticket seller from which he purchased his 
ticket at the time of such purchase is inadmissible, as 
going to make up the contract of carriage, and forming 
apart of it. Inthe first place, passengers on railroad 
trains are not presumed to know the rules and regula- 
tions which are made for the guidance of the conduc- 
tors and of the employees of railroad companies, as to 
the internal affairs of the company, nor are they re- 
quired to know them.” Railroad Co. v. Winter's 
Adm’r, 143 U. S. 60. 

No more are they presumed to know the meaning of 
the detached words, abbreviations, figures, punches, 
blanks and pencil marks, that can only be correctly 
read or interpreted by the rules and regulations which 
are made forthe guidance of the conductors and of 
the employees of sleeping-car companies as to the af- 
fairs of the company, nor are they required to know 
them. The conductor of the sleeping-car does not 
need this berth check to evidence to him any thing ex- 
pressed on it with which the passenger has any con- 
cern. The conductor is the initial party to it, and re- 
mains constantly present with the other party, until 
its every function which affects the passenger should be 
completely discharged. ‘The parties necessarily re- 
main together during the whole period of the life of 
the berth check, and as, necessarily, not as much as a 
full legal day can intervene between the furnishing of 
it and that complete delivery of the berth itself, which 
surely should be as conclusive as the mystic symbols 
ou the berth check. Each car bas its conductor and 
porter that go with it through its whole trip, and it 
can receive only that limited number of passengers 
which an experienced conductor can readily identify 
and keep distinguished in his mind. In our opinion 
there is no necessity of the sleeping-car service, or suf- 
ficient reason shown or believed by us to exist, for giv- 
ing the berth check the conclusive force as evidence 
insisted on by the plaintiff in error. Its first proposi- 
tion therefore cannot be sustained. 

The plaintiff in error’s second proposition rests on 
the theory, that unless it was apparent to a casual ob- 
server that Mrs. Dupre was enceinte, or that fact was 
made known to the servants of the company, she could 
not recover damages for her subsequent miscarriage, 
though the jury might believe from the evidence the 
miscarriage was proximately caused by the unlawful 
conduct of the company’s servants in expelling her 
from the train. This theory, and the requested charge 
embodying it, would require every pregnant woman to 
refrain from travel; to take all the risks of the negli- 
gence of public carriers; or to proclaim her condition 
to the servants of the carriers. Weare not willing to 
sanction by our authority a rule that would so shock the 
delicacy, dignity and sense of justice of our ‘ honor- 
able women not a few.”’ The subject called for careful 
direction of the jury in order to exclude damages too 
remote; that is, such as were suffered from the action 
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of some intervening cause, or contributed to by the 
negligence of the plaintiff below. Where however the 
proof satisfactorily shows that the misconduct of the 
carrier’s servant to her while she was a passenger in 
the carrier’s car was the proximate cause of such an 
injury to amarried woman, the carrier should not be 
held exempt from liability on account of the fact that 
her condition was unknown to the servants of the 
company. We therefore do not sustain the second 
proposition of the plaintiff in error. 

The fourth proposition of plaintiff in error we cannot 
sustain because the requested charge to which it re- 
fers, if we have guessed correctly (we are left by the 
proposition to guess)—section 3 of instruction 3—is too 
broad to have been given as requested. It relates to a 
feature of the case calling for a proper charge—one not 
embraced in the court’s charge—and if it had been 
properly limited and freed from that coloring which 
the zeal of advocacy often gives to requested charges, 
should have been given. 

The third proposition must be sustained. Section 4 
of instruction No. 3, asked by the company, and re- 
fused, is as follows: 

‘Tf you find from the evidence that by the standing 
order of the railroad company, all of the berths in 
‘Letter B’ were reserved for Meridian passengers, and 
that the conductor of the defendant erroneously sold 
the lower berth in ‘ Letter B’ tothe plaintiff; and you 
further find that within a reasonable time before 
reaching Meridian, he notified the plaintiff of his error, 
and at the same time informed her that the berth was 
reserved for, and had been taken by, passengers at 
Meridian; and you further find that the conductor of- 
fered the plaintiff the occupation of another berth in 
the car equal to the berth in ‘ Letter B’ in accommo- 
dation; and you further find that the plaintiff refused 
to accept this other berth, and thereupon left the car 
without being compelled to do so by the conductor— 
then JT instruct you that the defendant was not guilty 
of such a breach of the contract with the plaintiff as 
would entitle the plaintiff to recover damages on that 
account.”’ 

This charge we consider substantially sound, and 
applicable to the issues of fact and the evidence in the 
case, and either it should have been given as requested 
or the judge of the Circuit Court should have charged 
the jury onthe point, and substantially to the effect of 
this request. For the error in refusing this requested 
charge, and in failing to charge on the point indicated 
by this request, the judgment of the lower court must 
be reversed. 

It is therefore ordered that the judgment of the Cir- 
cuit Court be reversed, and the cause remanded, with 
directions to that court to award a new trial. 


— —_ 


ASSEMBLY DISTRICTS— DIVISION OF 
COUNTY — POPULATION — SU PERV ISORS— 
DISCRETIONARY POWER—CONSTITU- 
TIONAL LAW—MANDAMUS. 


NEW YORK COURT OF APPEALS, APRIL 11, 1893. 


PEOPLE, EX REL. BAIRD, v. BOARD OF SUPERVISORS 
OF KINGS County. 


The Constitution of 1846, article 3, section 5, provided that 
‘*each Assembly district shall contain, as nearly as may 
be, an equal number of inhabitants, excluding aliens and 
persons of color not taxed,” and shall consist of conveni- 
ent and contiguous territory, but no town shall be divided 
in the formation of Assembly districts. This section, as 
amended in 1874, provides that * the General Assembly shall 
consist of one hundred and twenty-eight members, elected 
for one year. The members of Assembly shall be appor- 


tioned among the several counties of the State by the Leg- 





islature, as nearly as may be, according to the number of 
their respective inhabitants, excluding aliens, and shall be 
chosen by single districts;’’ and the board of supervisors 
of each county shall assemble as directed by the Legisla- 
ture, ‘‘and divide their respective counties into Assembly 
districts, each of which district shall consist of convenient 
and contiguous territory, equal to the number of members 
of Assembly to which such counties shall be entitled, and 
shall cause to be filed in the offices of the secretary of 
State and the clerks of their respective counties a descrip- 
tion of such districts, specifying the number of each dis- 
trict and the population thereof, according to the last pre- 
ceding enumeration, as near as can be ascertained, and the 
apportionment and districts shall remain unaltered until 
another enumeration shall be made as herein provided. 
No town shall be divided in the formation of Assembly 
districts.” Held, that the board of supervisors must divide 
the Assembly districts of its county so that they shall con- 
tain, as nearly as may be, an equal number of inhabitants, 
to be composed of convenient and contiguous territory, 
and in the formation of which no town shall be divided. 

In making such division, with reference to the facts of con- 
venience and contiguity of territory, the indivisibility of 
towns and the number of inhabitants in the various dis- 
tricts, as compared with each other, perfect equality is 
unattainable; and to justify interference by the courts the 
deviation from equality of population must be so grave, 
palpable and unreasonable that when the facts are pre- 
sented, argument would not be necessary to convince a 
fair man that very great and wholly unnecessary inequal- 
ity has been intentionally provided for. 

A division of a county into eighteen Assembly districts, one of 
which contains a population of thirty-one thousand and 
another one hundred and two thousand, and in others of 
which there are great variations in population, is not a 
compliance with the Constitution, and is void. 20N. Y. 
Supp. 470, reversed. 

Though such board of supervisors have a right to exercise 
their discretion in the manner of making such division, 
yet when an unconstitutional division is made, it is as 
though no division were made, and mandamus will lie, at 
the suit of electors of the county, to compel the board to 
perform its duty. 


_— from Supreme Court, 
Second Department. 

Petition by Andrew D. Baird and others for man- 
damus to compel G. Cochran Broom and others, con- 
stituting the board of supervisors of the county of 
Kings, to divide Kings county into Assembly districts 
according to the Constitution and laws of the State. 
From a judgment of the General Term (20 N. Y. Supp. 
470) affirming an order denying the writ, relators ap- 
peal. 

The relators, upon affidavits, moved before the 
Special Term of the Supreme Court held in Brooklyn 
in August, 1892, for a writ of mandamus against the 
defendants, commanding them to forthwith convene 
and divide the county of Kings into Assembly districts 
in the manner and form as required and contemplated 
by the Constitution and statutes of the State. The af- 
fidavits upon which the motion was founded showed, 
among other facts, that the relators were citizens of 
the United States, and for more than a year then past 
had been residents of the city of Brooklyn and of the 
county of Kings, designated as the ‘‘ Fifth Assembly 
district,” as thereinafter set forth, and that each was a 
duly qualified elector in that district, and had been 
duly registered and voted at the general election beld 
in November, 1891. The moving papers further showed 
that the defendants on or about the third Tuesday in 
July, 1892, had filed a certificate in the office of the 
secretary of State, and in that of the county clerk of 
the county of Kings, as provided for by the terms of 
the act chapter 397 of the Laws of 1892, by which cer- 
tificate it appeared they had divided the county of 
Kings into eighteen Assembly districts, as provided for 
in that act; but it was alleged that the defendants had 
not further done or performed the obligations imposed 
upon them by that act and the Constitution of the 
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State, than to make a division as already stated. The 
papers further showed that the fifth Assembly district, 
of which relators were residents, had been so consti- 
tuted by the defendants as to contain one hundred and 
two thousand eight hundred and five inbabitants, and 
entitled to but one member of Assembly, whereas 
other citizens, by action of the defendants, were made 
electors in other Assembly districts in Kings county, 
having a much smaller population—one of the districts 
having only thirty-one thousand six hundred and 
eighty-five and another only thirty-three thousand four 
hundred and sixteen, and that the first, sixth and 
ninth Assembly districts formed and constituted by 
defendants had an aggregate population of but ninety- 
nine thousand eight hundred and sixty-eight, or two 
thousand nine hundred and thirty-seven less than the 
fifth Assembly district, in which the relators resided. 
A copy of the certificate filed by the defendants in the 
office of the secretary of State and in the clerk's office 
of Kings county, was aunexed to the moving papers. 
The following is an abstract thereof, as to districts and 
population: 


Population. 
rare ding acecsrenseessune 31,685 9th dist. 
BD OR Be WORE icccccccs secrccestsscses oss 33,416 Ist dist. 
8th ward ...... .. b 6tedan cenbsebeessee cone 34,767 6th dist. 

\. Rik olbaes “Nailed! vanemekteaeebenmsas 36,258 7th dist. 
24th ward... hcehbe aes cee. ONRORCHOS lt ean 1% a 
Flatbush and New Utrecht... j 37,902 1ith dist. 
3d and 4th wards... 2d dist. 
5th and 11th wards ...... 3d dist. 
MN cc hptheesGONRSOKeRCss aeee 00s 13th dist. 
Gh ward .....<. 4th dist. 


8th dist. 
15th dist. 
12th dist. 
lith dist. 


22d ward ... 
Be WINE «00. sce ac 
15th and 18th wards 





13th and l4th wards..... . 10th dist. 
on 25th wards. . ’ 16th dist. 
26th and Wth wards...........ccc-cecccces i a dis 

Flatlands and Gravesend.. ........... net 88,703 18th dist. 
Biss GG BIG WAFGS.  ...cncccese cescccscce 91,751 14th dist. 
7th, 19th and 20th wards..............s.0e0+ 102.805 5th dist. 


There were other allegations in the moving papers, 
relating to certain proceedings of the supervisors and 
of the common council as to changing boundaries of 
wards, which it is not necessary to here repeat. The 
population of Kings county appeared by the last cen- 
sus (1892) to have been nine hundred and ninety-five 
thousand two hundred and seveuty-six, and the total 
citizen population eight hundred and sixty-eight thou- 
sand nine hundred and eighty-three. The defendants 
admitted that they filed in the office of the secretary of 
State, and in that of the clerk of the county of Kings, 
a certificate provided for by the Constitution and the 
statute, wherein they certified that they had divided 
the county of Kings into eighteen Assembly districts, 
giving the number, description and population of each 
district, and that a correct copy thereof was attached 
to relators’ moving papers. They also admitted that 
the population of the various wards in the city of 
Brooklyn, and of the various towns in the county of 
Kings, was correctly set forth in a document described 
as bearing date April 1, 1892, and marked ‘Senate 
Document No. 60,” and that a correct copy thereof, so 
far as it related to the population of Kings county and 
the city of Brooklyn, was also attached to the moving 
papers of the relators. The defendants denied any 
wrong-doing, or any failure to comply with all the pro- 
visions of the Constitution and the statutes of the 
State, and they alleged that they had properly and 
legally divided the county of Kings into the proper 
number of Assembly districts, and they asked that the 
motion for the writ be denied, with costs. After hear- 
ing the respective parties the Special ‘Term denied the 
motion of the relaturs for the writ of mandamus, but 
without costs, upon the ground stated in the opinion 
of the court. An appeal was taken by the relators to 
the General Term of the Supreme Court, and after 





motion for the writ. From the order of affirmance the 
relators have appealed to this court. 


F. E. Barnard (Jesse Johnson, B. F. Blair and E. H. 
Hobbs, of counsel), for appellants. 


John B. Meyenborg (Almet F. Jenks, Thomas E. 
Pearsall, Richard B. Greenwood, Jr., and William T. 
Gilbert, of counsel), for respondents. 


PeckHaM, J., after stating the facts. The first ques- 
tion which arises on this appeal is as to the proper con- 
struction of section 5 of article 3 of the Constitution, 
where it provides for dividing counties by the boards 
of supervisors into Assembly districts in those cases 
where the county is entitled to more than oue member 
of Assembly. The learned judge who heard and de- 
cided the case at Special Term said that he did not see 
how the motion for a mandamus could be granted 
without writing into the Constitution a provision 
which the people struck out of that instrument in 
1874. The General Term followed in an affirmance 
upon substantially the same ground. It is clear that if 
the Constitution do not in terms, or by necessary im- 
plication, provide for a reasonably equal division by 
population, as near as may be, then the subject of a 
division by the supervisors, so long as towns are not 
divided, and the districts are composed of convenient 
and contiguous territory, is left wholly to their abso- 
lute and uncontrolled discretion. In such a case as 
this, where the county is entitled to eighteen members 
of Assembly, there is nothing to control the discretion 
of the board, even though it should so divide the 
county that seventeen of the districts should have each 
a population of a hundred or less, while the balance of 
the population should be represented by one member 
of Assembly, only. This is an extreme case, I know, 
and such extreme illustrations are not always proof of 
error in a construction which admits their possibility. 
But long before an extreme case like this should be 
reached it is apparent that gross injustice might be 
practiced in constituting Assembly districts, and no 
redress would be possible unti] after the completion 
of another census, at which time a fresh opportunity 
for another act of injustice would also arise. While it 
may be impossible always to prevent injustice in mat- 
ters of government, yet it is manifestly not the policy 
of this State to commit irresponsible power to local ad- 
ministrative bodies; and nothing but the plainest lan- 
guage of the Constitution ought to be regarded as suf- 
ficient to remove such bodies from the supervising 
power of courts of justice, acting themselves in obedi- 
ence to the Constitution and the law. 

It must be admitted that inequality of members in 
representative districts is not incompatible with most 
advanced ideas and practices in a republican form of 
government, as witness the representation of the 
towns, instead of the people, in some portions of New 
England. That policy of representation by towns has 
never been adopted or practiced in this State. From 
the earliest period of our State history the leading idea 
has been that the Legislature was to directly represent 
the people, and not the towns or other quasi political 
corporations contained within the State itself. In 
cases of representation by towns the principle was 
equality among them. Each town was represented, 
and the number of the population upon such principle 
was not important. In this State however the princi- 
ple was never adopted. Here we have always had, as 
a State, the principle of the direct representation of 
the citizen, and not a representation of him through a 
corporate body, of which, by his residence, he might 
happen to bea member. With the exception of some 
slight property qualification as to the right to vote, the 
great body of the white citizens of the State have al- 


argument that court affirmed the order denying the | ways enjoyed precisely the same rights, and have been 
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subject to the same laws. There were no privileged 
classes among them, no class which enjoyed special 
civil rights or immunities; and therefore, when repre- 
sentatives were to be apportioned among the popula- 
tion represented, the fundamental and natural idea 
was, in this State, that such apportionment should be 
equal. It is true that in carrying such idea into prac- 
tice certain conditions have been made. Under the 
Constitution of 1846 it is provided that a county should 
have at least one member of Assembly. This is not in 
the slightest degree inconsistent with the theory of 
citizen, instead of corporate, representation. There 
was, with one exception, no county in the State so 
small as not to furnish a constituency respectable in 
numbers, as compared with the number necessary to 
entitle it to a representative on the basis of one hun- 
dred and twenty-eight members for the whole State. 
The exception was the county of Hamilton, which was 
to elect a member with Fulton county until the popu- 
lation of Hamilton should, according to the ratio, be en- 
titled toa member. This is another proof that it was the 
population contained in the county, and not the county 
itself, which was to be represented. There was too a 
certain community of interest among the inhabitants 
of acounty. They met together through their repre- 
sentatives in the local legislature constituting the 
board of supervisors. Courts of jastice were held for 
each county, and many officers were elected by county 
constituencies to perform official duties within the 
county borders. It was eminently proper that such a 
coustituency should have, in any event, one repre- 
sentative in the more popular branch of the Legisla- 
ture. It was not the county however which was thus 
represented. It was the inhabitants thereof, and it is 
certain they obtained this right to at least one repre- 
sentative, not because the county, as a corporation, 
was entitled to it, but because of the reasons above 
given. In no case was a county to be thereafter 
erected unless with a population sufficient to entitle it 
to one member of Assembly. I[t is impossible to give 
even a cursory reading to the Constitution of 1846, 
upon the subject of representation, without seeing that 
a representation of the people, as nearly as might be, 
in an equal manner, was contemplated and provided 
for. When therefore a county already was or there- 
after became entitled to more than one member, and a 
division into two or more Assembly districts became 
necessary, equality of population would naturally be 
the basis upon which the division would be made. I 
say naturally, because the policy of the State, as we 
have seen, has plainly been in that direction, and as 
each man or citizen was equal before the law, and en- 
titled to the same privileges as any other citizen, it is 
also plain that the basis of a division would naturally 
be according to members, and thus each citizen would 
obtain or retain an equal weight in the affairs of the 
State, so far as his civil rights or privileges were con- 
cerned. It was however provided that in the division 
of counties into Assembly districts, no town should be 
divided, and the districts should be formed of conveni- 
ent and contiguous territory. There is nothing in the 
provisions of the Constitution of 1777 or of 1821 which in 
any way advances the theory that the counties, as such, 
were originally represented in this State. Those con- 
stitutions simply provided for representation of elect- 
ors by county lines, and the members of Assembly 
were to be apportioned among the counties, as nearly 
as might be, according to the number of electors which 
were found in the county. In this way each county 
contained a proper number of representatives as com- 
pared with the number in any other county, and each 
elector in the county voted for all the members. In 
this way the privilege was preserved, and no one 
elector of a county had any greater or other right to 








whole number of electors of the State were, as nearly 
as might be, equally represented in the Legislature. 
By the Constitution of 1846 the choice of members of 
Assembly by single districts was introduced, and pro- 
vision was made for equality of members in each such 
district. Under this provision it is agreed that there 
was some duty laid upon the boards of supervisors of 
a county to make the Assembly districts, as nearly as 
might be, equal in the number of inhabitants. In 1874 
the fifth section of the third article of the Constitu- 
tion, as adopted in 1846, was recast under the supervis- 
ion of a constitutional commission, and the language 
of the section was altered to a considerable extent, 
and yet the general idea of both sections, with the ex- 
ception as to persons of color, is substantially the same. 

We had occasion in People v. Rice, 185 N. H. 473, 494, 
to state somewhat in detail that the circumstances at- 
tending the termination of the civil war and the aboli- 
tion of slavery throughout the country furnished rea- 
sons for recasting our Constitution in relation to the 
colored citizen, and bis right to vote, and to be counted 
as part of the population of the State. And it was un- 
doubtedly owing to these circumstances that the lan- 
guage of the fifth section of article third was recast. In 
the original section of the Constitution of 1846 the pro- 
vision in regard to the equality of the Assembly districts 
stood at the foot of the first paragraph of the section, 
and it was as follows: ‘‘ Each Assembly district shall 
contain, as vearly as may be, an equal number of in- 
habitants, excluding aliens and persons of color not 
taxed, and shall consist of convenient and contiguous 
territory; but no town shall be divided in the forma- 
tion of Assembly districts.” The amendment of 1874 
distributes the provisions of the section in a different 
order, and as to the division into Assembly districts 
the section now provides that the boards of super- 
visors shall assemble as directed by the Legislature, 
‘“‘and divide their respective counties into Assembly 
districts, each of which districts shall consist of con- 
venient and contiguous territory equal to the number 
of members of Assembly to which such counties shall 
be entitled, and shall cause to be filed in the offices of 
the secretary of State and the clerks of their respective 
counties a description of such districts, specifying the 
number of each district and the population thereof, 
according to the last preceding enumeration, as near as 
can be ascertained, and the apportionment and dis- 
tricts shall remain unaltered until another snumera- 
tion shall be made as herein provided. No town shall 
be divided in the formation of Assembly districts.” 
It is now argued that because of the simple omission 
of the affirmative provision that the Assembly districts 
shall contain, as nearly as may be, an equal number of 
inhabitants, the whole subject is within the jurisdic- 
tion of the supervisors, and that such board is granted 
absolute, uncontrolled and entire discretion over this 
matter. In this view we find ourselves unable to con- 
cur. We can perceive no reason for reversing, in the 
case of counties entitled to more than one member, the 
general principle upon which representation in the 
Legislature is governed by the Constitution of 1846. 
We recognize the fact already adverted to that there is 
in the Constitution a special direction to the Legisla- 
ture, in so many words, and upon certain conditions 
not here material, to form the Senate districts so that 
they shall contain, as nearly as may be, an equal num- 
ber of inhabitants; and there is also a like direction to 
apportion members of Assembly among the several 
counties of the State, as nearly as may be, according 
to their respective inhabitants, and that the direction, 
in specific terms, contained in the fifth section of arti- 
cle 3, as originally adopted in 1846, to so divide Assem- 
bly districts as that they shall contain an equal number 
of inhabitants, is omitted in the section as amended 
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all this however we still think that the language of the 
amendment does not substantially alter the meaning 
of the section before the amendment, except in the 
case of persons of color. By the amendment they are 
no longer to be excluded from the count in making up 
the number of inhabitants. We must bear in mind, 
when construing the meaning of the section as it now 
stands, that the policy of the State, ever since it has 
existed as a State, has been in the line of a direct rep- 
resentation of inhabitants, as distinguished from their 
representation through corporations of a quasi politi- 
cal character. In carrying out this idea of representa. 
tion by population we see that specific directions are 
given the Legislature in the Constitution, and we can 
never believe that it was ever the intention of the peo- 
ple that absolute discretion should be confided to an 
inferior body, like the board of supervisors, while the 
Legislature itself was to be bound, in set terms, to 
make divisions upon a recognized basis of population. 
Power to make a division being granted to the Legis- 
lature, it might be claimed that in the absence of any 
limitation it would have the power to divide according 
to its discretion. But in the case of inferior bodies, 
like boards of supervisors, who have no legislative 
power excepting what is specifically granted, the power 
to divide being given, the implication would be strong 
that it was only a power to divide equally; and if 
power to divide in the discretion of such a board were 
claimed, the grant would have to include such power 
in express terms, for it would not be implied froma 
general power to divide, or from the absence of some 
express limitation. This difference of construction 
would arise because of the difference in the nature of 
the powers of such different bodies as the Legislature 
of this State and the board of supervisors of a county. 
The one has all legislative power not limited or denied 
to it by the Constitution, while the other has no power 
whatever except such as is specially granted toit. In 
regard to a body like the board of supervisors, it would 
depend upon the proper and reasonable construction 
to be given the language of the grant of power, rather 
than upon the absence of some specific language of re- 
straint or limitation. In adverting to the effect of the 
amendment of 1874 we think some weight is due to 
the fact that the amendment does not purely consist 
of an omission of the words that *‘each Assembly dis- 
trict shall contain, as nearly as may be, an equal num- 
ber of inhabitants.’’ The whole section was recast, 
and the words omitted formed part of the sentence 
providing for the excluding of aliens and persons of 
color not taxed. There is no doubt the amendment 
was in fact proposed and adopted in order to do away 
with the exclusion of persons of color. If however the 
meaning of the section were thereby altered to the ex- 
tent of abrogating the necessity of dividing Assembly 
districts, as nearly as might be, equally with regard to 
population, it would be our duty to follow the Consti- 
tution, and to make no merely judicial amendment to 
it. Wedo not think this was the effect of the amend- 
ment. Upon an examination of the whole section we 
think that a construction of it which requires the 
board of supervisors to divide the Assembly districts 
so that they shall contain, as nearly as may be, an 
equal number of inhabitants, to be composed of con- 
venient and contiguous territory, and in the formation 
of which no town shall be divided, is not only author- 
ized, but required, by the’general sense of the language 
of the section. The section commences with these 
words: “The Assembly shall consist of one hundred 
and twenty-eight members, elected for one year. The 


members of Assembly shall be apportioned among the 

several counties of the State, by the Legislature, as 

nearly as may be, according to the number of their re- 

spective inhabitants, excluding aliens, and shall be 
chosen by single districts.” 





Stopping here the meaning would seem to be reason. 
ably plain. As the members of Assembly were to be 
apportioned among the several counties, as nearly as 
may be, according to their population, and were to be 
chosen by single districts, those districts, in the ab- 
sence of language making some other provision, would, 
by force of the language actually used, be subject to a 
division upon the principle of equality of population, 
as nearly as might be, so as to conform to the evident 
intent to be gathered from the language thus far con- 
tained in the section. This would be, as we think, the 
natural and plain implication; and in the absence of 
any other language, qualifying or affecting it, we think 
it would be just us effectual as if stated in so many 
words. Considering the manner in which our State 
has provided for representation in the past, and its 
continued adherence to the plan of representation by 
population, this implication becomes still stronger and 
clearer. The reading of the rest of the article confirms 
this view, and renders the implication a necessity. 
The Assembly districts are to remain as then (1874) 
organized until after the census of 1875, when the 
Legislature is to apportion the members of Assembly 
in the manner already stated, and the board of super- 
visors shall assemble on a day named by the Legisla- 
ture, and shall then *“‘ divide their respective counties 
into Assembly districts, each of which districts shall 
consist of convenient and contiguous territory equal 
to the number of members of Assembly to which such 
counties shall be entitled,’’ etc. Starting with the 
view that up to the point just quoted the article, in ef- 
fect, implies that these districts are to be, as nearly as 
may be, equal, we fiud here no word which gives color 
for a different conclusion. All its inhabitants having 
equal rights, a direction to divide a county into the 
number of districts to which it was entitled, an equal 
division as to population would be implied from the 
prior language of the Constitution, and in order to 
carry out a perfectly well known and recognized policy 
of the State. It would require special language, 
granting in terms the right to unequally divide the 
districts, before we should feel that in giving effect to 
such a division we did not run counter to the true 
meaning of the Constitution. In addition to this 
however the section provides for the making and filing 
by the board of supervisors of a description of the dis- 
tricts made by the board, specifying its number, and 
the population thereof according to the last preceding 
enumeration, as near as can be ascertained; and as 
thus constituted, they are to remain unaltered until 
another enumeration shall be made, and no town is to 
be divided in the formation of a district. This last 
condition might, and probably would, have the effect 
of preventing the equality in inhabitants which might 
otherwise be reached in these districts. There is noth- 
ing in the language thus far quoted which clothes the 
board with the right to divide these districts without 
the slightest reference to the question of population; 
and it would seem that by the provision for filing a de- 
scription of the districts as divided, with a statement 
of the population of each district, an official and con- 
clusive species of evidence was furnished by which to 
determine how, in fact, the constitutional mandate 
had been complied with. The opinion of the learned 
judges of the Supreme Court of Massachusetts, con- 
tained in a communication addressed by them to the 
House of Representatives of that State, and reported 
in 10 Gray, 615, has been referred to as an authority for 
the absolute discretion of the body forming the dis- 
tricts. The opinion does not include such a case as 
this. The question there was whether the House 
could question the election and return of members 
from districts divided by the proper authority, and it 
was stated that it could not, and that the action of the 
board making the division was conclusive. The ques- 
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tion there raised would exist in this State if the As- 
sembly should question the conclusive character of a 
division made by the supervisors, and under which 
members were elected to the Assembly, by question- 
ing the proper election and qualification of a member 
so elected—a very different question indeed from that 
under consideration, and one which, if before us, might 
readily be decided as the learned judges of Massachu- 
setts decided it. Persons elected under an apportion- 
ment such as appears in this case, and while such ap- 
portionment stands unvacated, we have no doubt, are 
legally elected members of the Assembly, and as such 
entitled to participate in all the business of that body. 
In any event the House is the judge of the election re- 
turns and qualifications of its own members, and those 
whom the House receives as duly elected must be re- 
garded as rightfully elected, and entitled to take part 
in the business of the House. 

We construe the present language of the section, for 
the reasons already given, as calling for a division into 
districts, as nearly as may be, of an equal number of 
inhabitants, regard being had to other provisions of 
the section. In redrawing the section for the purpose 
of making a different provision in regard to persons of 
color not taxed, the special provision as to the division 
of districts so that they should contain, as nearly as 
may be, an equal number of inhabitants, was omitted 
because, as we have no doubt, it was thought to be un- 
necessary, in consideration of the language of the rest 
of the section, and we agree in that conclusion. The 
omission remains therefore wholly without signifi- 
cance. We are unable to believe that there was any 
intention, by the adoption of the amendment of 1874, 
to inaugurate either a new theory of representation, 
by counties, or to leave an uncontrolled discretion in 
these local boards to form Assembly districts as they 
should choose, so long as they did not divide a town, 
and constituted a district of convenient and contigu- 
ous territory. We do not think this is the effect of the 
amendment as adopted. “What the people really struck 
out in 1874 was the necessity of excluding from the 
number of inhabitants persons of color not taxed, 
when forming Assembly districts, and the omission of 
the language only affected that question. We have no 
doubt that the boards of supervisors in the different 
counties are still bound to make divisions with refer- 
ence to the question of population of the respective 
Assembly districts in their counties. , 

2. Assuming that we have reached a correct conclu- 
sion as to the duty of the board to divide the county 
into Assembly districts in the manner just stated, the 
true meaning of the section still remains somewhat of a 
problem. It is very plain that a division simply by an 
arithmetical process is not contemplated, because the 
injunction to refrain from dividing a town would in 
many cases render such a process wholly impracticable. 
The further injunction to make the districts of con- 
venient and contiguous territory might render it still 
more impracticable to divide with relation merely to 
inhabitancy. The main duty which is imposed upon 
the board is to make the division equal as to popula- 
tion, so far as that is attainable, while making each 
district of convenient and contiguous territory, and 
keeping the town undivided. Perfect equality of popu- 
lation cannot, under these conditions, beattained. The 
proper discharge of the duty of division by the board im- 
plies considerable discretion in the formation of the 
various districts. The discretion exercised must be 
an honest and a fair discretion, arising out of the cir- 
cumstances of the case, and reasonably affecting the 
exercise of the power of equal division. Before exam- 


ining any division it would be a prima facie presump- 
tion that the division actually made in any case was a 
proper one, and a full compliance with the duty im- 
posed upon the board which made it. 


This would be 








in accordance with the presumption in favor of the due 
and proper discharge of official duty. Nor would the 
mere fact that the districts were to some extent un- 
equal in population necessarily rebut this presumption. 
The necessity of considering the other facts provided 
for by the section, and already alluded to, might rea- 
sonably account for many, and even somewhat large, 
aberrations from the initial point of equal representa- 
tion. While it is impossible, in the nature of the case, 
to accurately describe and closely limit the amount of 
deviation from an equal representation that the prao- 
tical working of the Constitution may in this respect 
permit, it is, on the other hand, sometimes quite pos- 
sible to say of a particular example that it does or does 
not violate the constitutional mandate. We have no 
trouble whatever in detecting the difference between 
noon and midnight, but the exact line of separation 
between the dusk of the evening and the darkness of ad- 
vancing night is not so easily drawn. A question of 
somewhat similar nature was before us in People v. 
Rice, cited supra. The question there related to the 
amount of discretion reposed in the Legislature in the 
creation of Senate districts, and in the apportioning of 
members of Assembly among the several counties. It 
was there stated that it was not intended to intimate by 
the decision then made that in no case could the action 
of the Legislature be reviewed by the courts, and that 
cases might easily be imagined where the action of the 
Legislature would be so gross a violation of the Consti- 
tution that it was plain that instrument had been en- 
tirely lost sight of, or intentional disregard of its com- 
mands, both in the letter and in the spirit, had been 
indulged in. If there were an abuse of the discretion 
so as to clearly show an open and intended violation 
of the Constitution, we held in that case that the 
courts might interfere. We did hold that the facts as 
presented contained no such features, and although 
there was no mathematical division, the court refused 
to interfere with the discretion that had actually been 
exercised by the Legislature. We think, in the case of 
Assembly districts, the duty is at least as plain which 
governs the boards of supervisors as that which rests 
upon the Legislature in the case mentioned. It is not 
every deparature from equality in the number of in- 
habitants that can be interfered with, or that ought to 
be the subject of review, by the courts. If the divis- 
ion with reference to the facts of convenience and con- 
tiguity of territory, the indivisibility of the town, and 
the number of inhabitants in the various districts, as 
compared with each other, do not lead most inevitably 
to the belief that the board has intentionally disre- 
garded the constitutional provision, we think, in such 
case, its action should be upheld. We do not intend 
by this decision to hold that every trifling deviation 
from equality of population would justify or warrant 
an application to a court for redress. Such we think is 
not the meaning of the provision. It must be a grave, 
palpable and unreasonable deviation from the stand- 
ard, so that when the facts are presented, argument 
would not be necessary to convince a fair man that 
very great and wholly unnecessary inequality has been 
intentionally provided for. This is as near an exact 
definition of the meaning of this section in this regard 
as I am able to now give. 

3. Tried by the rule just stated we have no difficulty 
in coming to the conclusion that the action of the de- 
fendants in dividing Kings county into Assembly dis- 
tricts cannot be regarded as a compliance with the 
Constitution. It is unnecessary to refer to the division 
in detail. It is plain that if the constitutional provis- 
ion were not in this case intentionally ignored, it was 
at least not regarded as an existing rule requiring at- 
tention and obedience. No such division could have 
been made by any public body that intended to be 
guided by the commands of the Constitution in this 
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particular. The variation in districts from a popula- 
tion of thirty-one thousand to that of one hundred 
and two thousand is entirely too great to sustain the 
claim, if it were made, that there was any attempt to 
comply with the Constitution. Between these two 
extremes there are many other and great variations. 
The whole division is so plainly in violation of the 
Constitution, as here interpreted, that we feel justified 
in the belief that no body of public officials would have 
made such a division if they had thought that, in re- 
spect to population, there was any constitutional pro- 
vision which would bind their action. They evidently 
proceeded upon a mistaken theory as to their power, 
and so thinking their action is explicable upon grounds 
consistent with their integrity, and intention to per- 
form a public duty. 

4. It is urged that even if the defendants were bound 
to divide the Assembly districts with reference to the 
question of population, yet as they have met and per- 
formed the duty of division, and have filed their cer- 
tificate, such action is in its nature judicial, or at any 
rate it is one which requires large discretion in its per- 
formance, and for these reasons it cannot be reviewed 
by the courts. Undoubtedly there is a discretion to 
be exercised in the division by the board, and with the 
exercise thereof this court bas as little inclination as 
right to interfere. By the action already taken the re- 
lators in these proceedings have been aggrieved. It is 
true they have suffered no more than any other citizen 
and resident in the fifth Assembly district. But the in- 
terest of the relators in the question at issue, although 
common to all the residents of that district, is never- 
theless sufficient to enable them to have a standing in 
court and to invoke its aid in this behalf. Mandamus 
is the only remedy in such acase. Where the thing to 
be done does not rest in discretion, and is to be per- 
formed by a public body or officer, and the act is of a 
public nature, in the execution of which the public is 
interested, its performance may be compelled by man- 
damus sued out upon the relation of any citizen of the 
community having an interest in the performance of 
the act. This has been the law of this State for many 
years. People v. Halsey, 37 N. Y. 344. The thing to 
be done in this case is to make a valid division of the 
county of Kings into Assembly districts. All the citi- 
zens are interested in the performance of that duty. 
Its performance does not involve any discretion. It 
must be done. The manner of its performance is to a 
large extent discretionary. The court only interferes 
to compel the performance. In this case we hold that 
the defendants have failed thus far to perform their 
duty to legally divide the county of Kings into eighteen 
Assembly districts. That duty still rests upon them, 
just the same as if they had never attempted its per- 
formance. What they have done is utterly void and 
of no effect. We can only interfere so far as to direct 
them to come together and perform their duty, and 
make a constitutional division of their county. We 
are not impressed with the correctness of the claim 
made by the counsel for the appellants, that the present 
division is void because of the alleged division of towns. 
They claim that certain wards in the city of Brooklyn 
must still be regarded as towns in the county of Kings 
and cannot be divided. We do not think, in this re- 
spect, there is just ground for the claim, yet, inasmuch 
as the question need not now be decided, because we 
hold the division void on other grounds, we do not 
further discuss the subject. The orders of the General 
and Special Terms must he reversed, and the motion 
fora mandamus must be granted, without costs against 
the defendants. The terms of the order, if not agreed 
upon, will be settled by this court upon motion. 

All concur. 





SALE— PAYMENT UNDER DURESS— PA ROL 
EVIDENCE TO EXPLAIN WRITTEN CON. 
TRACT. 


UNITED STATES SUPREME COURT, APRIL 10, 1893. 


LONERGAN Vv. BUFORD.* 


In asuit on a written contract to sell all defendant’s cattle on 
certain ranches, except two thousand head of steers al- 
ready sold to another purchaser, written and parol evi- 
dence of the contract with such other purchaser may be 
introduced to show that it called for steers two years old 
and upward, and therefore that the contract in dispute 
called for all steers on such ranches under that act. 

The purchaser under the disputed contract could recover for 
all steers under two years old delivered by the seller to the 
other purchaser to complete the number of two thousand 
sold under the prior contract of sale. 

Plaintiff contracted to buy certain cattle and paid $175,500, 
leaving a balance of $27,000 due. He then discovered that 
certain yearlings and other property covered by the con- 
tract, of the value of $14,110, had been delivered to other 
parties. Plaintiff could not get possession without com- 
pleting the stipulated payment, and unless he took pos- 
session the property would be at great risk of loss for 
want of care during the winter just then beginning. Held, 
that his payment of the balance under protest was ex 
torted by duress, and that he could maintain a suit to re- 
cover the value of the property wrongfully delivered to 
others. 22 Pac. Rep. 164, affirmed. 


} N error to the Supreme Court of the Territory of 
Utah. 

At law. Action in the District Court of Salt Lake 
county, Utah, by Marcus B. Buford, John W. Taylor 
and George Crocker, copartners under the firm name 
of the Promontory Stock Ranch Company, against 
Simon J. Lonergan and William Burke, to recover for 
breach of acontract of sale. Verdict and judgment 
were given for plaintiffs, and the judgment was af- 
firmed by the Supreme Court of the Territory of Utah. 
22 Pac. Rep. 164. Defendants bring error. 


John A. Marshall, for plaintiffs in error. 
Samuel A. Merritt, for defendants in error. 


Brewer, J. There was no error in admitting in evi- 
dence the contract of sale to Hawkes of the two thou- 
sand steers—that being, according to the testimony, 
unquestionably the sale referred to in the exception 
and reservation named in the contract in suit—nor the 
statements made by Lonergan, the defendant, in ref- 
erence to the ages of the steers which defendants had 
sold prior to such last contract, and which they were 
to except therefrom. This was not testimony varying 
or contradicting the terms of the written agreement 
between the parties; it only interpreted and made cer- 
tain those terms; it simply identified the property 
which was to pass thereunder to plaintiffs. The ex- 
ception was not one by quantity, and simply of two 
thousand steers—an exception which might or might 
not give to the defendants the right to select such 
steers as they saw fit—but it was an exception by de- 
scription, to-wit, of steers that had been sold, and it 
was necessary to prove what had been sold in order to 
determine what could be and were included within the 
contract. Until the exception was made certain, that 
which was conveyed could not be certain. Take a 
familiar illustration: A deed conveys a tract of land by 
metes and bounds, but in terms excepts therefrom a 
portion thereof theretofore conveyed by the grantor. 
The former deed is referred to and described, but the 
boundaries of the tract conveyed thereby are not speci- 
fied. Now in order that what is conveyed by the deed 
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in question may be known, the land excepted there- 
from must be known, and for that the deed referred 
to, containing the excepted land, must be produced. 
The production of such prior deed is no contradiction, 
an@ involves no variance, of the terms of the latter, 
but is necessary to make certain that which is in fact 
conveyed thereby. Or another illustration: Suppose 
a written contract is made for the sale of a herd of cat- 
tle at $30a head, excepting therefrom all yearling steers. 
Would not parol testimony of the number of yearling 
steers in the herd be necessary in order to show the 
number of cattle sold and the aggregate sum to be 
paid? Evidence that the herd contained one thousand 
head would not end the question, and parol testimony 
of the number of yearling steers would not be evidence 
contradicting the contract. On the contrary it would 
be in support thereof to make certain that which by 
the terms of the instrument was not certain. 

Again, it is objected that the plaintiffs were not in- 
jured by the failure of the defendants to deliver the 
four hundred and twenty-two yearling steers; the idea 
seeming to be that steers two years old and upward 
were delivered, instead of such yearlings. Of this 
however there was no evidence, and the court ex- 
pressly charged the jury that ‘‘the plaintiffs are en- 
titled to recover from the defendants, for such steers 
of the age called for in the contract so failed to be de- 
livered, the value thereof, as the testimony and the ad- 
mission in the answer shall justify you to determine, 
provided that you do not find that the defendants, in 
lieu of the steers under the age set forth in the con- 
tract so taken away, not delivered, left other steers of 
the age called for by the terms of the contract; and if 
so, then the plaintiffs are not entitled to recover for 
apy steers so left in the place of those taken away, pro- 
vided the value of the steers so left (if you find that to 
be the case) was equal to the value of the steers said to 
have been ‘taken away by the defendants, Lonergan 
and Burke.” ‘The defendants paid for the cattle at an 
estimate of three head of cattle for calves branded 
within a specified time. They were entitled to all the 
cattle belonging to defendants, ranging in the places 
named, excepting those specially reserved; and if 
there was not enough of steers in those herds of the 
kind described to satisfy the contract which they had 
made with Hawkes, they could not make good the de- 
ficiency by taking steers of a different description, all 
of which they had sold to plaintiffs before any attempt 
at delivery to Hawkes. There was no error in the rul- 
ing in this respect. 

Finally, it is objected that the last payment was vol- 
untary, and therefore cannot be recovered, either in 
whole or in part, although it was in terms made under 
protest. It appears from the testimony that the de- 
fendants refused to deliver any of the property with- 
out full payment. This was at the commencement of 
the winter. The plaintiffs bad already paid $175,500, 
and without payment of the balance they could not 
get possession of the property, and it might be exposed 
to great loss unless properly cared for during the winter 
season. Under those circumstances we think the pay- 
ment was one under duress. It was apparently the 
only way in which possession could be obtained, except 
at the end of a lawsuit, and in the meantime the prop- 
erty was in danger of loss or destruction. The case 
comes within the range of the case of Radich v. Hutch- 
ins, 95 U. S. 210, 213, in which the rule is thus stated: 
“To constitute the coercion or duress which will be 
regarded as sufficient to make the payment involun- 
tary, * * * there must be some actual or threat- 
ened exercise of power possessed, or believed to be 
possessed, by the party exacting or receiving the pay- 
ment over the person or property of another, from 
which the latter has no other means of immediate re- 
lief than by making the payment. As stated by the 





Court of Appeals of Maryland, the doctrine established 
by the authorities is that ‘a payment is not to be re- 
garded as compulsory unless made to emancipate the 
person or property from an actual and existing duress 
imposed upon it by the party to whom the money is 
paid.’ Mayor, ete., v. Lefferman, 4 Gill, 425; Bruma. 
gim v. Tillinghast, 18 Cal. 265; Mays v. Cincinnati, 1 
Ohio St. 268.”’ 

In Stenton v. Jerome, 54 N. Y. 480, the defendants, 
who were stock brokers, held two United States bonds 
belonging to the plaintiff, which they threatened to 
sell unless she paid a balance claimed by them on ace 
count. On page 485 the court says: ‘‘Great stress 
however is laid upon the payment by the plaintiff of 
the balance shown by the account, as rendered, to be 
due from her. This payment was in one sense volun- 
tary, as she was not compelled by physical duress to 
pay it, but the defendants held her two bonds, which 
they threatened at once to sell unless she would pay 
this balance. She had great need for the bonds, and 
could not well wait for the slow process of the law to 
restore them to her; and she paid this balance, not as- 
senting to the account, and not assenting that it was 
justly due, for the sole purpose of releasing her bonds. 
Under such circumstances it is well settled that the 
law does not regard a payment as voluntary.”’ 

In Harmony v. Bingham, 12 N. Y. 417, it is said: 
“Tf a party has in his possession goods or other prop- 
erty belonging to another, and refuses to deliver such 
property to that other unless the latter pays him a sum 
of money which he has no right to receive, and the 
latter, in order to obtain possession of his property, 
pays that sum, the money so paid is a payment by 
compulsion.’’ See also Baldwin v. Steamship Co., 74 
N. Y. 125; McPherson v. Cox, 86 id. 472; Spaids v. 
Barrett, 57 Ill. 289; Hackley v. Headley, 45 Mich. 569. 

These are all the questions in this case. We see no 
error in the proceedings below, and the judgment is 
affirmed. 








UNITED STATES SUPREME COURT AB- 
STRACT.* 

HABEAS CORPUS—F EDERAL COURTS—CONVICTION BY 
STATE COURT.—A_ prisoner was convicted in a State 
court of murder in the first degree, and sentenced to 
death. The State Supreme Court, considering the 
evidence insufficient to show murder in the first de- 
gree, reversed the judgment and remanded the case, 
with directions to allow the verdict to stand, and en- 
ter anew judgment thereon for murder in the second 
degree, which was done. The prisoner applied toa 
Federal court fora writ of habeas corpus on the ground 
that his confinement was without due process of law, 
und contrary to the provisions of the fourteenth 
amendment of the Constitution of the United States. 
Held, that the Federal court had a discretion either to 
grant the writ, or to require the prisoner to take a writ 
of error to the State Supreme Court, and in case its 
judgment was against him, to have the same reviewed 
on writ of error from the Supreme Court of the Uni- 
ted States, and that the court properly exercised its 
discretion in pursuing the latter course. 51 Fed. Rep. 
747, affirmed. While the writ of habeas corpus is one 
of the remedies for the enforcement of the right of 
personal freedom, it will not issue as a matter of 
course, and it should be cautiously used by the Fede- | 
ral courts in reference to State prisoners. Being a civil 
process, it cannot be converted into a remedy for the 
correction of errors of judgment or of procedure in the 
court having cognizance of the criminal offense. Un- 
der the writ of habeas corpus this court can exercise 
no appellate jurisdiction over the proceedings of the 
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trial court or courts of the State, nor review their con- 
clusions of law or fact, and pronounce them errone- 
ous. The writ of habeas corpus is not a proceeding for 
the correction of errors. La parte Lange, 18 Wall. 163; 
Ex parte Siebold, 100 U. 8. 371; Ex parte Curtis, 106 id. 
871; Ex parte Carll, id. 521; Ex parte Bigelow, 113 id. 
328; Ex parte Yarbrough, 110 id. 651; Ex parte Wilson, 
114 id. 417; Ex parte Royall, 117 id. 241; ln re Snow, 
120 id. 274; Imre Coy, 127 id. 731; In re Wight, 134 id. 
136; Stevens v. Fuller, 136 id. 468. As was said by this 
court, speaking by Mr. Justice Harlan, in Ex parte 
Royall, 117 U. S. 241, 252, 253, ‘‘where a person is in 
custody, under process from a State court of original 
jurisdiction, for an alleged offense against the laws of 
such State, and it is claimed that he is restrained of 
his liberty in violation of the Constitution of the Uni- 
ted States, the Circuit Court has a discretion whether 
it will discharge him upon habeas corpus, in advance 
of his trial in the court in which he is indicted; that 
discretion however to be subordinate to any special 
circumstances requiring immediate action. When the 
State court shall have finally acted upon the case, the 
Circuit Court has still a discretion whether, under all 
the circumstances then existing, the accused, if con- 
victed, shall be put to his writ of error from the high- 
est court of the State, or whether it will proceed by 
writ of habeas corpus summarily to determine whether 
the petitioner is restrained of his liberty in violation 
of the Constitution of the United States.” The office 
of a writ of habeas corpus, and the cases in which it 
will generally be awarded, was clearly stated by Mr. 
Justice Bradley, speaking for the court in Ex parte 
Siebold, 100 U. 8S. 371, 375, as follows: “The only 
ground on which this court, or any court, without 
some special statute authorizing it, will give relief on 
habeas corpus to a prisoner under conviction and sen- 
tence of another court, is the want of jurisdiction in 
such court over the person or the cause, or some other 
matter rendering its proceedings void. This distinc- 
tion between an erroneous judgment, and one that is 
illegal or void, is well illustrated by the two cases of 
Ex parte Lange, 18 Wall. 163, and Ex parte Parks, 93 
U. 8.18. In the former case we held that the judg- 
ment was void, and released the prisoner accordingly ; 
in the latter we held that the judgment, whether erro- 
neous or not, was not void, because the court had ju- 
risdiction of the cause, and we refused to interfere.”’ 
The reason of this rule lies in the fact that a habeas 
corpus proceeding is a collateral attack, of a civil na- 
ture, to impeach the validity of a judgment or sen- 
tence of another court in a criminal proceeding, and it 
should therefore be limited to cases in which the judg- 
ment or sentence attacked is clearly void, by reason of 
its having been rendered without jurisdiction, or by 
reason of the court’s having exceeded its jurisdiction 
in the premises. It is said in Ex parte Royall, supra, 
that after a prisoner is convicted of a orime in the 
highest court of the State in which a conviction could 
be had, if such conviction was obtained in disregard or 
in violation of rights secured to him by the Constitu- 
tion and laws of the United States, two remedies are 
open to him for relief in the Federal courts: He may 
either take his writ of error from this court, under sec- 
tion 709 of the Revised Statutes, and have his case re- 
examined in that way on the question of whether the 
State court has denied him any right, privilege or im- 
munity guaranteed bim by the Constitution and laws 
of the United States, or he may apply for a writ of 
habeas corpus to be discharged from custody after 
such conviction, on the ground that the State court 
had no jurisdiction of either his person or the offense 
charged against him, or had for some reason lost or 
exceeded its jurisdiction, so as to render its judgment 
a nullity, in which latter proceeding the Federal courts 
eould not review the action or rulings of the State 





court, which could be reviewed by this court upon a 
writ of error. But as already stated, the Circuit Court 
has a discretion as to which of these remedies it wil] 
require the petitioner to adopt. This was expressly 
ruled in Ex parte Royall, supra, and has been repeat- 
edly followed since that case. In the recent case of 
In re Wood, 140 U.S. 278, 290, after reaffirming the 
rule laid down in Ex parte Royall, the court added: 
“After the final disposition of the case by the highest 
court of the State, the Circuit Court, in its discretion, 
may put the party who has been denied a right, privi- 
lege or immunity claimed under the Constitution or 
laws of the United States to his writ of error from this 
court, rather than interfere by writ of habeas corpus.” 
We adhere to the views expressed in that case. It is 
certainly the better practice in cases of this kind to 
put the prisoner to his remedy by writ of error from 
this court, under section 709 of the Revised Statutes, 
than to award him a writ of habeas corpus; for under 
proceedings by writ of error, the validity of the judg- 
ment against him can be called in question, and the 
Federal court left in a position to correct the wrong, if 
any, done the petitioner, and at the same time leave 
the State authorities in a position to deal with him 
thereafter, within the limits of proper authority, in- 
stead of discharging him by habeus corpus proceedings, 
and thereby depriving the State of the opportunity of 
asserting further jurisdiction over his person in respect 
to the crime with which he is charged. In some in- 
stances, as in Medley, Petitioner, 154 U. S. 160, the 
proceeding by habeas corpus has been entertained, al- 
though a writ of error could be prosecuted; but the 
general rule and better practice, in the absence of spe- 
cial facts and circumstances, is to require a prisoner 
who claims that the judgment of a State court violates 
his rights under the Coustitution and laws of the Uni- 
ted States to secure a review thereof by writ of error, 
instead of resorting to the writ of habeas corpus. In 
the present case we agree with the court below that 
the petitioner had open to him the remedy by writ of 
error from this court for the correction of whatever 
injury may have been done to him by the action of the 
State courts, and that he should have been put to that 
remedy rather than given the remedy by writ of ha- 
beas corpus. The Circuit Court had authority to exer- 
cise its discretion in the premises, and we do not see 
that there was any improper exercise of that discre- 
tion under the facts and circumstances. April 24, 1893. 
Ex parte Frederich. Opinion by Jackson, J. 


‘ ” 7 


NEW YORK COURT OF APPEALS AB- 
STRACTS. 

APPEAL— FINDINGS OF FACT — REVIEW—EVIDENCE 
—PARTNERSHIP ACCOUNTING—BOOKS OF ACCOUNT.— 
(1) In the absence of exception the Court of Appeals 
will not review the findings of fact by a referee, or his 
refusal to find facts, even on the ground that the find- 
ings are not supported by the evidence, or that the un- 
contradicted evidence establishes the facts which he 
refused to find. (2) On an accounting between part- 
ners, statements drawn from the books of the firm by 
a book-keeper employed by defendant, and furnished 
to plaintiff by the book-keeper under authority of de- 
fendant, are competent evidence against defendant. 
(3) A partner who puts in evidence books of account, 
kept by his copartner, of firm transactions, is not 
bound by credits therein in favor of the latter. (4) In 
an action on the equitable side of the court, tried be- 
fore a referee, to establish a partnership and for an ac- 
counting, exceptions to evidence will be disregarded 
on appeal unless the rulings complained of were preju- 
dicial. May 5, 1893. Donovan v. Clark. Opinion per 
Curiam. 
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COMPROMISE — CONSTRUCTION OF AGREEMENT.— A 
compromise agreement by all parties to a controversy 
concerning the final settlement of executors’ and trus- 
tees’ accounts provided that appellant should pay to his 
sister, out of the income ‘which will become due to 
him to date’’ under the will of his mother, a bene- 
ficiary under the will in question, with power of ap- 
pointment, and out of his distributive share in the 
estate of his brother, another beneficiary, an amount 
sufficient to equalize distribution. The agreement 
further provided that no claim should be made for 
arrears of interest or income arising from any of the 
wills, and that appellant’s share under his brother's 
will should be put in trust to make the agreed pay- 
ments. Under her power of appointment the mother 
sought by will to create a trust in the residuary estate 
in favor of appellant, and directed that a certain rate 
of interest should be paid on the fund until a trust was 
established, to be applied *‘as if it had been income,” 
which trust was established by the agreement. Held, 
that under the agreement appellant was required to 
pay the sum to his sister out of his share in his 
brother’s estate and from the income which would 
thereafter accrue to him on the trust fund under his 
mother’s will, and had relinquished all claim for in- 
come or interest up to the date of the agreement’ 
April 11, 1893. Spofford v. Pearsall. Opinion by An- 
drews, C. J. 18 N. Y. Supp. 73, affirmed. 


CosTs—EXTRA ALLOWANCE—APPEAL.— (1) The Gen- 
eral Term of the Supreme Court, on appeal from the 
judgment, may review the discretion and the legal 
right of the Special Term to grant an extra allowance 
of costs, without any formal exception to the award; 
and the Court of Appeals, on an appeal from the Gen- 
eral Term, can pass on the question of legal right in- 
volved. (2) In an action between insurance companies 
involving the right to use the name New York Under- 
writers’ Agency, where the pecuniary value of the 
name in the answer is denied by the reply, and no evi- 
dence of value is introduced, no basis exists for an ex- 
tra allowance of costs under the Code of Civil Proced- 
ure, section 3253, authorizing the allowance of a per- 
centage on “the sum recovered or claimed, or the value 
of the subject-matter involved.”” May 2, 1893. Han- 
over Fire Ins. Co. v. Germania Fire Ins. Co. Opinion 
by Andrews, C. J. 18 N. Y. Supp. 50, affirmed. 


GUARDIAN AND WARD—SETTLEMENT—ACTION ON 
BOND—SURETIES~LACHES.— (1) A ward is competent, 
after he becomes of age, to settle with his guardian, 
and if such settlement is honestly made, it will dis- 
charge the guardian and his sureties; but where the 
ward is fraudulently induced to take a worthless note 
and mortgage in settlement of his guardian’s account, 
and the decree of the surrogate discharging the guar- 
dian, based on such settlement, is also obtained by 
fraud, the transactions have no effect on the rights of 
the ward, and he may repudiate them. (2) Where the 
ward elects to repudiate the transaction, and brings an 
action for that purpose, and the court declares it void, 
the effect is to make it void ab initio, so that in such a 
case there has in fact been no settlement or release of 
the guardian; and the acceptance of the fraudulent 
note was not an extension of time given the guardian 
for the payment of the money in his hands, so as to 
discharge the sureties. (3) The ward being obliged to 
bring his action in the Supreme Court to set aside the 
decree of the surrogate discharging the guardian, and 
also to set aside the fraudulent transaction on which 
that decree was based, which relief he could not have 
obtained in the Surrogate’s Court, the Supreme Court, 
having obtained jurisdiction for such purpose, could 
retain the whole case, and determine the amount due 
the ward on an honest accounting. (4) The judgment 
of the Supreme Court against the guardian for the 





amount due the ward had at least the same effect as 
the decree of the surrogate would have had; and since 
the sureties by their bond had bound themselves for a 
true accounting by the guardian, they were also bound 
by the judgment as to all questions necessarily in- 
volved; and in respect to such questions it was conclu. 
sive in asubsequent suit against them, either as evi- 
dence or by way of estoppel. (5) An omission by the 
ward to promptly rescind the fraudulent settlement 
by the guardian after kuowledge of the fact would be 
a good defense to the sureties, but it would also to the 
guardian; and the judgment against him having de- 
termined there was no lack of diligence on the part. of 
the ward in demanding rescission and tendering back 
what he had received, such determination is conclu- 
sive on the sureties in an action against them. (6) 
Where in an order to give the sureties any stauding at 
all in the action against them, it is necessary that they 
have the benefit of all the facts determined in the suit 
against the guardian, the facts not being otherwise es- 
tablished, they must also accept the legal result of 
such facts as expressed in, or necessarily implied from, 
the decision. (7) Where the answer of the sureties 
does not allege that the ward was chargeable with 
laches in delaying to prosecute the guardian, they can- 
not avail themselves of such defense on appeal, though 
the facts on which it is based may appear in the rec- 
ord. (8) The guardian committed the fraud against 
the ward in May, 1879, and it was discovered in No- 
vember, 1880. The ward immediately demanded that 
the transaction be rescinded,and offered to restore what 
he had received under it. The guardian promised to 
comply with the demand, and pay the claim, and in 
February, 1882, did pay a portion of it. The action 
against him for the balance was brought in October, 
1882. Held, that it could not be said, as a matter of 
law, that the ward was guilty of such laches as dis- 
charged the sureties. (9) Where a ward, on becoming 
of age, does not make a binding agreement with his 
guardian for extension of time for payment of the 
funds due him, and does not preclude himself in any 
way from instituting proper proceedings against the 
guardian, mere delay will not affect the obligation of 
the sureties on the bond, providing the right to pro- 
ceed is not barred by the statute of limitations. (10) 
The rule that the estate of a deceased surety on a 
guardian’s bond joint in form is discharged by the law 
as it existed in 1872, whenthe bond in suit was exe- 
cuted, does not apply where the bond was several as. 
wellas joint; butin such case the estate of a deceased 
surety continues liable, since under the Code of Civil 
Procedure, section 454, theparties could have been sued 
jointly or separately, and the action revived against the 
Personal representatives of the deceased defendant. 
(11) Though sureties may be liable for costs included 
in a decree adjudging the amount due the ward from 
his guardian, yet where, after the ward becomes of 
age, he assumes to settle with his guardian without 
any accounting, and to release him, costs subsequently 
incurred in an action to set aside such settlement, 
made by him after he had assumed control of the es- 
tate, are not within the conditions of the bond, and 
the sureties are not liable therefor, even though the 
ward was induced to make the settlement by fraud. 
18 N. Y. Supp. 685, reversed. April 25, 1893. Douglass 
vy. Ferris. Opinion by O’Brien, J. Andrews, C. J., 
dissenting. 


MARRIAGE—SEPA RATION—AGREEMENT—CANCELLA- 
TION—DIVORCE—PARTIES—JOINDER OF ACTIONS.— (1) 
By a separation agreement executed by a married 
couple and a trustee the husband agreed to pay to the 
wife a certain sum, to be hers absolutely, and also a 
mouthly sum for life. The wife agreed to accept the 
provision in full satisfaction for her support during 
life. The trustee covenanted with the husband that the 
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wife should support herself and perform the agree- 
ment, and that he would save the husband harmless 
from any claims for the maintenance. The wife agreed 
that the trustee should have a lien on the sum paid her 
by the husband when invested. Held, that the trustee 
was a necessary party to any suit to set aside the agree- 
ment. (2) A cause of action for an absolute divorce 
and one to annul a separation agreement do not belong 
to the same class, and do not affect the same parties, 
and therefore they cannot be joined under the Code of 
Civil Procedure, section 484. (3) The right to alimony 
need not be determined in a suit for divorce, provided 
the right to have it subsequently determined is re- 
served inthe judgment. (4) The allowance provided 
for a wife by a separation agreement entered into for 
life will not be changed on her obtaining a subsequent 
divorce, so long as the agreement is unimpeached. (5) 
Where a wife obtains a decree of divorce providing 
that the court may subsequently modify the decree as 
to alimony, and in another suit procures the cancella- 
tion of a prior deed of separation which fixed her al- 
lowance for life, the decree of divorce need not be 
opened in order to determine the question of a suitable 
alimony. (6) In order to set aside a deed of separation 
on the ground of duress, the wife need not return the 
sums received thereunder, since they were merely the 
equivalent of the support which the jusband was le- 
gally bound to provide. May 5, 1893. Galusha v. 
Galusha. Opinion by Maynard, J. 


TRADE-MARK—INFRINGEMENT—INJUNCTION.—(1) A 
dealer in merchandise may acquire an exclusive right 
to the use of packages of the shape, style and dimen- 
sions in which he exposes his goods for sale, with the 
emblems, devices and other distinctive features delin- 
eated or impressed on them, and the name which he 
has adopted to represent their contents; and a rival 
dealer will be enjoined from using similar packages, so 
closely resembling those of the first dealer that they 
are calculated to deceive, and do deceive the ordinary 
buyer, making his purchase under the ordinary condi- 
tions which prevail in the conduct of the particular 
traffic to which the controversy relates, though there 
is no single point of resemblance or imitation which 
could of itself be regarded as adequate ground for 
equitable relief. 19 N. Y. Supp. 65, affirmed. (2) An 
injunction restraining defendant from using an oblong 
form of package adopted by plaintiff is too broad, since 
that would prevent defendant from using such form, 
though of a different color from plaintiff's and entirely 
plain, and destitute of any of plaintiff's distinguishing 
marks and devices. Browne Trade-Murks, §§ 6, 89, 
137; Moorman v. Hoge, Cox Trade-Mark Cas. 373; 
Harrington v. Libby, id. 538. (3) The term “ Black 
Package Tea”’ is not such a distinctive appellation as 
will entitle the person first adopting it to its exclusive 
use in his business, since it manifestly has reference 
either to the quality of the article or the color of the 
package in which itis sold. Koehler v. Sanders, 122 
N. Y. 73. (4) An injunction prohibiting defendant 
from using disks, words and labels similar to those 
adopted by plaintiff, none of which, by themselves, are 
the subject of a trade-mark, should be restricted to 
packages similar to those used by plaintiff, and 
should not prohibit their use on different kinds of 
packages; nor should such injunction require the 
disks and labels to be destroyed, since defendant hasa 
lawful right to use them ina manner not injurious to 
plaintiff. Franks v. Weaver, 10 Beav. 297; Manufac- 
turing Co. v. Spear, 2 Sandf. 599; Colman v. Crump, 70 
N. Y. 573; McLean v. Fleming, 96 U. S. 245; Lawrence 
Manuf. Co. v. Tennessee Manuf. Co., 188 id. 537. May 
2, 1893. Fischer v. Blank. Opinion by Maynard, J. 


WILL—CONVERSION—VESTING OF LEGACIES—UNAU- 
THORIZED PAYMENTS.—(1) A will devising the residue 
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of testator’s property to trustees, with directions to 
convert it into money, and to divide it among desig- 
nated legatees, works a conversion of the realty into 
personalty, and in construing the will the rules govern- 
ing personal property are to beapplied. (2) A will gave 
the residue of testator’s property to trustees, with di- 
rections to convert it into money, and to distribute it, 
as fast as practicable, among the children of testator’s 
brothers and sisters ‘‘ who may be living at the time 
of my decease,”’ and to the descendants of such of said 
children as may be deceased when the said estate, or 
any part thereof, is distributed. Held, that the gift 
was, in substance, to the children living at testator’s 
decease, and it then vested, subject to be divested on 
the death of any child, and by the substitution of his 
or her descendants, if auy were left; but if there were 
no such descendants, then the property remained 
vested in the child, and passed to his next of kin or 
legatees, and not to the surviving residuary legatees 
designated in testator’s will. 17 N. Y. Supp. 281, 
modified. (3) Part payments of the residue, made by 
the trustee, on several past accountings, approved by 
the surrogate, to the surviving residuary legatees, in- 
stead of to the next of kin of deceased children, must 
remain unaffected by a decision holding the next of kin 
entitled thereto, since the approval of the accounts is 
conclusive on all past transactions, and payments cov- 
ered by them. 17 N. Y. Supp. 281, modified. April 
25, 18938. Bowditch v. Ayrault. Opinion by Peck- 
ham, J. 


a 


ABSTRACTS OF VARIOUS RECENT DE- 
CISIONS. 

CRIMINAL LAW—GRAND JURY—INDICTMENT—AFFI- 
DAVITS TO IMPEACH—-INTOXICATING LIQUOR.—Under 
Criminal Code, division 11, section 10, which declares 
that no grand juror shall state how any member of the 
jury voted, the affidavits of grand jurors ought not to 
be received for the purpose of showing that twelve of 
their number did not concur in finding an indictment 
that has been indorsed ‘A true bill’’ by their fore- 
man, especially where objection to the indictment on 
that ground is not made till after trial. When we 
recur to the authorities for an answer to this question, 
we find them conflicting. Greenleaf, in his work on 
Evidence, says: ‘‘Grand jurors may also be asked 
whether twelve of their number actually concurred iu 
the finding of a bill, the certificate of the foreman not 
being conclusive evidence of that fact.”’ 1 Greenl. Ev., 
§ 252, referring to 2 Hawk. P. C., bk. 2, chap. 25, § 15; 
MeoLellan v. Richardson, 13 Me. 82; Low’s Case, 4 
Greenl. 439; Com. v. Smith, 9 Mass. 107. The leading 
case in favor of the position that such testimony may 
be resorted to is Low's Case, 4 Greenl. 439, which has 
been followed in State v. Symonds, 36 Me. 128, and 
Territory v. Hart, 7 Mont. 42. To the same effect, also, 
are State v. Horton, 63 N. C. 595; People v. Shattuck, 
6 Abb. N. C. 33; Sparrenberger v. State, 53 Ala. 481. 
On the other hand, Wharton, in his work on American 
Criminal Law, says: “The better opinion is that an 
affidavit of a grand juror will not be received to im- 
peach or affect the finding of his fellows, even for the 
purpose of showing how many were present when the 
bill was found, or how many voted in its favor."" 1 
Whart. Am. Crim. Law (1868), §509. The same author 
makes the same statement in his work on Criminal 
Pleading and Practice (8th ed., § 379). He also says, 
in his work on Criminal Evidence: ‘“ A grand juror's 
testimony however will not be received to impeach 
the finding of his fellows, or even to show what was 
the vote of the finding.’”? Wharton Crim. Ev., § 510. 
In the American and English Encyclopedia of Law, in 
a note to the statement in the text that “ grand jurors 
may not be compelled to testify as to the proceedings 
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in the jury room unless it becomes necessary for pur- 
poses of public justice, or for the protection of private 
rights,’ itis said: ‘*Iu some States it has been held 
that a grand juror may not be compelled to testify as 
to whether twelve concurred in finding the indictment. 

* * * But courts have held differently elsewhere.” 
And the authorities on both sides of the question are 
referred to. 9 Am. & Eng. Enc. Law, p. 17, note 7. 
The cases quoted in the text-books as sustaining the 
position that such testimony cannot be resorted to are 
the following: State v. Baker, 20 Mo. 338; State v. 
Hamlin, 47 Conn. 114; State v. Gibbs, 39 Lowa, 318; 
State v. Davis, 41 id. 311; State v. Mewherter, 46 id. 
88; Creek v. State, 24 Ind. 151; Watts v. Washington, 
1 Wash. T. 409; State v. Oxford, 30 Tex. 428; Rex v. 
Marsh, 6 Adol. & El. 236; Zeigler v. Com. (Penn. Sup.), 
14 Atl. Rep. 237; State v. Fasset, 16 Conn. 457; State 
v. Wammack, 70 Mo. 410; State v. Beebe, 17 Minn. 241 
(Gil. 218); State v. Railroad Co., 15 W. Va. 362; Simms 
v. State, 60 Ga. 145. In the leading case of State v. 
Baker, supra, Low’s Case, and the authorities therein 
referred to, are commented upon and distinguished ; 
and it appears that the decision of the latter case was 
based mainly upon peculiar provisions of the Constitu- 
tion of Maine, as it existed in 1827. After a careful ex- 
amivation of the foregoing authorities, we are inclined 
to hold the safer rule to be that the affidavits of grand 
jurors ought not to be received for the purpose of 
showing that twelve of their members were not in 
favor of finding atrue bill against the accused. III. 
Sup. Ct., March 31, 1893. Gitchell v. People. Opinion 
by Magruder, J. 


EVIDENCE—ADMISSIONS OF AGENT—AUTHORITY TO 
MAKE.—When an agent of an elevator company has 
purchased wheat, and received it into the elevator, 
where it is mingled with other wheat in such elevator, 
his statements, declarations, or admissions made sub- 
sequently, toa third person, as to the party from whom 
the said wheat was purchased, the parties who de- 
livered the same, and the number of bushels delivered, 
are not admissible in evidence to bind his principal, in 
the absence of evidence that he was specially authorized 
to make such statements or admissions, or evidence of 
a general custom that such agents possessed such au- 
thority. At what time the statements of Dunn were 
made with reference tothe time of the purchase of 
and payment for the wheat does not appear, but it 
clearly appears that they were not madein connection 
with the transaction of the purchase, or in paying for 
the same, but were made subsequently thereto. It 
was a narrative by Dunn of a past transaction, not 
given in the line of his duty, so far as the evidence dis- 
closes, and not connected with any transaction then 
taking place in regard to the wheat. For whom 
Hinkley was acting in seeking information in regard 
to the wheat delivered does not appear, but it is quite 
clear he was not acting for Dove, the mortgagor. The 
law applicable to the admissions of an agent is stated 
by Mr. Mechem on Agency as follows: “ And (3) the 
statements, representations, or admissions must have 
been made by the agent at the time of the transaction, 
and either while he was actually engaged in the per- 
formance or so soon thereafter as to be in reality a part 
of the transaction; or, to use the common expression, 
they must have been a part of the ‘res geste.’ If on 
the other hand they were made before the perform- 
ance was undertaken, or after it was completed, or 
while the agent was not engaged in the performance, 
or after his authority had expired, they are not ad- 
missible. In such a case they amount to no more than 
a mere narration of a past transaction, and do not bind 
the principal. The reason is that, while the agent was 


authorized to act or speak at the time and within the 
scope of his authority, he is not authorized, at a sub- 








sequent time, to narrate what he had done, or how he 
did it.’ §714. Mr. Greenleaf, in his work on Evi- 
dence, states the rule as follows: “ The party’s own 
admission, whenever made, may be given in evidence 
against him; but the admission or declaration of his 
agent binds him only when it is made during the con- 
tinuance of the agency in regard to a transaction then 
depending ‘et dum fervet opus.’ It is because it isa 
verbal act, and part of the res gestae, that it is admissible 
at all; and therefore it is not necessary to call the 
agent himself to prove it, but, whenever what he did 
is admissible in evidence, there it is competent to 
prove what he said about the act while he was doing 
it; and it follows’that, when his right to act in the 
particular matter in question has ceased, the principal 
can no longer be affected by bis declarations, they 
being mere hearsay.’’ 1Greenl. Ev.,§113. The doc- 
trine thus stated seems firmly established by the au- 
thorities. Bank v. North, 6 Dak. 136; Short v. Rail- 
road Co. (N. D.), 45 N. W. Rep. 706; McDermott v. 
Railroad Co., 73 Mo. 516; Waldele v. Railroad Co., 95 
N. Y. 274; Randall v. Telegraph Co., 54 Wis. 140; 
Goetz v. Bank, 119 U. S. 551; Packet Co. v. Clough, 
20 Wall. 528; Insurance Co. v. Mahone, 21 id. 152; Rail- 
road Co. v. Riddle, 60 Ill. 534; Steamship Co. v. Land- 
reth, 102 Penn. St. 131; Clunie v. Lumber Co. (Cal.), 
7 Pac. Rep. 708. We are unable to discover any theory 
upon which the evidence of the witness as to the state- 
ment of Dunn and as to the contents of the books 
could have been admissible in this case. So far as the 
statements of Dunn were given by the witness, it was 
hearsay evidence. ‘The principle of the rule excluding 
such evidence is ‘‘ that such evidence requires credit 
to be given to a statement made by a person who is 
not subject to the ordinary tests enjoined by law for 
ascertaining the correctness and completeness of his 
testimony; namely, that oral testimony should be de- 
livered in presence of the court or a magistrate under 
the moral and legal sanctions of an oath, and where 
the moral and intellectual character, the motives and 
deportment, of the witness can be examined and his 
capacity aud opportunity for observation and his 
niemory can be tested by cross-examination.”’ 1Greenl. 
Ey., §124. The statement therefore of the agent as 
to transactions, closed and past, affecting the principal, 
whether made days, months, or years subsequently, is 
made without the sanction of an oath, without the 
benefit of a cross-examination, and without being sub- 
mitted to those tests the law has devised for the ascer- 
tainment of the facts in the case. The statementsand 
admissions of Dunn were not admissible as statements 
or admissions against his interest, which is the prin- 
ciple governing the admissions of a party, as the state- 
ments or admissions created no liability as to him, but 
did tend to create a liability as against his principal, 
the defendant in this action. Had the statements or 
admissions of Dunn given in evidence in this case been 
made by him months after the transaction, and after 
he had ceased to bean agent of the defendant, it would 
not be seriously claimed that they would have been 
admissible. If not admissible under such circum- 
stances, upon what principle of law were they admuis- 
sible in this case? The only ground suggested by the 
learned counsel for the respondent is that the wheat 
was delivered on September 30, and the statements 
of Hinkley were made October 1, being a time so 
closely connected with the delivery of the wheat as to 
constitute a part of the resgeste. But we cannot agree 
with the counsel inthis position. As the wheat had 
been delivered and received into the elevator, and the 
transaction closed, the authority of the agent to make 
any statements or admissions in regard to it had ter- 
minated. The agent Dunn was not shown by the evi- 
dence to have any special authority to give such infor- 
mation or to make statements as to the delivery of 
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wheat to the elevator, and no general custom of the 
authority of such agent to make such statements or 
admissions is shown. In the absence of proof of a 
special authority of the agent, or a custom authorizing 
him to make such a statement, we must presume that 
he had only such authority as was necessary to trans- 
act the business of his principal namely, to purchase 
and pay for wheat received into the elevator. To make 
statements or admissions in regard to such purchases, 
subsequently, to third persons, was not a power neces- 
sarily belonging to the duties of an agent of an elevator 
company. It was therefore immaterial whether the 
statement was made one day or one year after the 
transaction was closed. Weare of the opinion there- 
fore that the evidence of Hinkley as to the statements 
made to him by Dunn were clearly inadmissible, and 
that his statement of what the book or books at the 
elevator contained was equally inadmissible. Dak. 
Sup. Ct., April 4, 1893. La Rue v. St. Anthony & D. 
Elevator Co. Opinion by Corson, J. 


NEGOTIABLE INSTRUMENTS — TRANSFER—FRAUD.— 
When the note of athird person is taken as conditional 
payment, if the transferrer had actual knowledge of 
the insolvency of the maker of the note at the time of 
the transfer to plaintiff, and concealed such fact from 
plaintiff, even though he made no false representations 
as to the solvency of the maker, such conduct con- 
stituted a fraud on plaintiff, and was admissible to re- 
but defendant’s defense. While the appellee admits 
that he would be guilty of the charge of fraud if he 
had made any false representations as to the solvency 
of the maker of the note, yet he contends, in effect, 
that, having remained silent, and having thereby con- 
cealed the insolvency, nothing wrong morally, cer- 
tainly no fraud that will be regarded in a court of law, 
can be imputed to him. But we do not think sucha 
position is consistent either with good morals or good 
law. No doubt some authority can be found to sus- 
tain the view of the appellee as to the legal proposition 
(Bartle v. Saunders, 2 Grant Cas. 199; Smith v. Smith, 
21 Penn. St. 367); but we cannot give them our ap- 
proval. In Tobey v. Barber, 2 Am. Lead. Cas. 299, the 
annotations say: ‘It will make no difference in point 
of principle that the maker of the note was insolvent 
at the time, if there is no fraud or undue concealment 
on the part of the purchaser; ’’ and this is the general 
principle, stated in many different ways, which will be 
found in all the authorities. It ts reeognized in Mary- 
land in the case before cited (Phelan v. Crosby). In 
support of the rule as laid down in 2 Am. Lead Cas. 
the leading case, Bicknall v. Waterman, 5 R. I. 43, and 
Byles on Bills, are cited. In the case just mentioned 
it is said that ‘“‘ the well-known common-law principle, 
applicable alike to sales and exchanges of personal 
things, is that fraud or warranty is necessary to render 
the vendor or exchanger liable in any form for a de- 
fect in the quality of the thing sold or exchanged. 
Applying this principle to the sale or exchange of a 
note of a third person, transferred by indorsement, 
without recourse, or by delivery merely, the vendee 
or person taking it * * * takes the risk of the past 
or future insolvency of the maker, * * * unless 
indeed in case of past insolvency, the vendor or ex- 
changer is guilty of the fraud of passing it off with 
knowledge of that fact.’"’ And we assume that such 
conduct would be none the less a fraud, because the 
note happened to be passed in payment of merchandise 
then purchased. In Byles on Bills, page 257, it is said: 
“But in all cases, if notes or bids are transferred as 
valid when the transferrer knows they are good for 
nothing, the suppression of the truth is a fraud, and 
he is liable.”” “If,”’ says Justice Bayley in the case of 
Camidge v. Allenby, 6 Barn. & C. 382, “it could show 
fraud or knowledge of the maker's insolvency in the 
payer, then it would be wholly immaterial whether 


the notes were taken at the time of sale or afterward.” 
And in Popley v. Ashly, 6 Mod. 148, Lord Holt uses 
this language: “If a man give a note upon a third 
person in payment, and the other takes it absolutely 
in payment, yet if the party giving it knew the third 
person to be breaking or ina failing condition, and the 
receiver of the note use all reasonable diligence to get 
payment, but cannot, this is a fraud, and therefore no 
payment; and here is no laches in the plaintiff, for 
the party failed before the money was payable.” And 
this seems to be precisely the state of faets offered to 
be proved in this case. The case of Brown v. Mont- 
gomery, 20 N. Y. 287, was the case of the sale of com- 
mercial paper, but the principle there involved applies 
also to the case before us. In that case the court says: 
‘The case is as though, after hearing of the failure of 
the maker of the notes, they took the paper * * * 
into the street, and sold it to parties who bad not heard 
of that event.” “Suchanact,’’ says the court, ‘* could 
not be justified at law any more than in the forum of 
conscience.’’ And the same principle is recognized in 
Fisher v. Rieman, 12 Md. 497, where it was held that 
when a promissory note is bona fide sold by a public 
bill broker by delivery merely, without any express 
warranty or representation, and not for an existing 
debt or one created at the time, there is no implied 
warranty even of the genuineness of the note. But 
the court is careful in quoting authorities to sustain 
this position as applicable even to that case, that it 
must be assumed that the assignor was not guilty of 
any fraud in the transaction, and in connection with 
this necessary assumption it is stated as a fact that 
the assignor was ignorant of the defect in the note. 
Of course, if he had known of the forgery of the note, 
the conclusion in Fisher v. Rieman and Brown v. 
Montgomery would have been identical—that the as- 
signor was guilty of fraud. We refer tothese authori- 
ties to show that the facts offered to be proved in this 
case have been generally held to constitute fraud, 
whether the transaction be a sale or exchange of the 
note of athird person without recourse, or the transfer 
of the note itself in payment of adebt. Butindepend- 
ent of authority, we think there is no difficulty in 
reaching the same conclusion in this case, which, as 
we have said, is the sale of goods for the note of a third 
party. Where both parties are ignorant of the insolv- 
ency, other and different questions arise, with which 
we are not now concerned. Md. Ct. App., March 15, 
1893. Sebustian May Co. v. Codd. Opinion by Fow- 
Jer, J. 
——___>—___—— 


CORRESPONDENCE. 


PRINTING FEES ON APPEAL. 


Editor of the Albany Law Journal: 

I note in your issue of the 27th of May, page 403, what 
you say about the cost of printing transcript on appeal. 
It is somewhat of a revelation to me. The largest bill for 
printing “transcript on appeal’’ I have ever known 
taxed in this court was 342.60. And you will find it 
stated in Roberts v. Lewald, 108 N. C. 405, upon a re- 
port of the clerk of this court, that the “average cost 
of printing transcripts on appeal’’ is between $4 and 
$5 per case. The taxed rate here is 60 cents per printed 
page, but the appellant can get the case printed some- 
times for 40 cents per page. 

How can there be such a wide difference in the costs 
here and in Maryland? When at the bar I had “ cases 
on appeal ”’ to the Supreme Court of the United States 
printed for far lessthan the Maryland rate cited by 


you. 
Yours truly, 





WALTER CLARK. 
RateiGeH, N.C., June 1, 1893. 
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CURRENT TOPICS. 

[* an article entitled ‘‘Make Your Will,” The In- 

dependent inculcates this duty, but in our judg- 
ment, without a due sense of proportion. Thus 
under the head, ‘‘ First remember your family,” it 
gives nine lines of inculeation. Then as to poor rela- 
tives and faithful servants, six lines. Then it begins 
to warm up and stretch out in considering the claims 
of the public. As to local churches, academies, 
libraries and parks, it expands into twenty-two 
lines. Next as to ‘‘great institutions of philan- 
thropy, education and religion,” it requires twenty 
lines to express its longings. And finally, as to 
‘our great mission boards,” it becomes a little more 
terse in eleven lines, but still gives them more than 
the family or the poor relatives and servants. As 
‘* Advice to Millionaires and Other Enemies of So- 
ciety ” this proportion of advice would be very good, 
but hardly so as to citizens who leave but an ordi- 
nary amount of this world’s goods. In our humble 
judgment it is the first duty of a testator to provide 
for those of his own family who naturally cannot 
take care of themselves, as by reason of the weak- 
ness and inexperience of sex, and for those of the 
male sex whom he has brought up in reliance upon 
his fortune and to whom he has refused or neglected 
to afford any opportunity to learn to earn their own 
living. A reduced gentlewoman is a pitiable spec- 
tacle, but hardly more so than a poor fine gentle- 
man, who cannot dig and who is ashamed to beg. 
There are many men who try to atone for a life of 
comparative niggardliness and positive injustice by 
a provision for posthumous charity; who scantily 
provide for widow and daughters in their life-time, 
and let their sons come up in idleness and irreligion, 
and then ‘‘take it out” in tenderness for the 
heathen. Charity that costs a man nothing is the 
meanest kind. 


But The Independent hits it off better in its sar- 
casm on the spirit and administration of the Chinese 
Exclusion Act. Ny Look, a Chinaman brought be- 
fore Judge Lacombe, having failed to supply him- 
self with a certificate and sentenced to deporta- 
tion, has been thirty-six years in this country and 
served in the civil war on one of the government 
gunboats and was wounded. The Independent thus 
describes the Dogberrian scene in court: 

““ScENE—United States Court, New York. 

Judge—What, is Ny Look here? 

Marshal—Ready, so please your honor. 

Judge—Ny Look, I am sorry for thee; thou art come 
to answer an inhuman law, void of any point of mercy. 
It bears a lodged hate and testifies a certain loathing 
of thy race. 

Marshal—I have come hither for justice. If yon 
deny me, fie upon the law. 

Judge—If_you do insist upon your plea, this strict 
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court of justice must needs give sentence ‘gainst the 
Chinese there. Has he no certificate? 

Counsel—He hath not, your honor; we do beseech 
you give him one. 

Judge—It cannot be. There is no power in courts to 
change the sections of the law. ’Twould be recorded 
for a precedent, and lead to error. Whence came he 
to this court? 

Marshal—Y our honor, I found him in the street and 
brought him here to claim the forfeit of the law. 

Judge—’T were better to have left him to his tubs; 
for mercy is denied him by our Geary law. This 
Chinaman must be deported. The law requires it, and 
the court awards it. Therefore, Ny Look, prepare 
for deportation. 

Marshal—Most learned judge. A sentence. Come, 
prepare. 

Judge—Tarry a little; there is something else. This 
law doth give thee here no power of deportation. The 
words expressly are “deported from the United 
States.”’ Take then the order of the Court; but if in 
the executing‘of it thou dost deport this Chinaman, 
thou dost exceed the law, and must answer for it. 

Marshal—Is that the law? 

Judge—Thyself shall see the act. Let Ny Look be 
deported; but let no man deport him. HEweuwnt omnes.” 


Some more good literature on the latter topic may 
be found in Mr. Justice Field’s dissenting opinion 
in the Chinese Deportation Cases, That eminent 
and humane jurist says, among other things: 

“ Between legislation for the exclusion of Chinese per- 
sonus—thatis,to prevent them from entering the country 
—and legislation for the deportation of those who have 
acquired a residence in the country under a treaty 
with China, there is a wide and essential difference. 
The power of the government to exclude foreigners 
from this country, that is, to prevent them from en- 
tering it, whenever the public interests in its judg- 
ment require such exclusion, has been repeatedly as- 
serted by the legislative and executive departments of 
our government and never denied; but its power to 
deport from the country persons lawfully domiciled 
therein by its consent, and engaged in the ordinary 
pursuits of life, has never been asserted by the legisla- 
tive or executive departments except for crime, or as 
an act of warin view of existing or anticipated hos- 
tilities, unless the Alien Act of 1798 can be considered 
as recognizing that doctrine.” 

“The duration of the act was limited to two years, 
and it has ever since been the subject of universal con- 
demnation. Inno other instance, until the law before 
us was passed, has any public man had the boldness to 
advocate the deportation of friendly aliens in time of 
peace. I repeat the statement, that in no other in- 
stance has the deportation of friendly aliens been ad- 
vocated as a lawful measure by any department of our 
government. And it will surprise most people to learn 
that any such dangerous and despotic power lies in our 
government—a power which will authorize it to expel 
at pleasure, in time of peace, the whole body of 
friendly foreigners of any country domiciled herein by 
its permission, a power which can be brought into 
exercise whenever it may suit the pleasure of Congress, 
and be enforced without regard to the guaranties of 
the Constitution intended for the protection of the 
rights of all persons in their liberty and property. Is 
it possible that Congress can, at its pleasure, in dis- 
regard of the guaranties of the Constitution, expel at 
any time the [rish, German, French, and English who 
may have taken up their residence here on the invita- 
tion of the government, while we are at peace with the 
countries from which they came, simply on the ground 
that they have not been naturalized?” 
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“The moment any human being from a country at 
peace with us comes within the jurisdiction of the 
United States, with their consent—and such consent 
will always be implied when not expressly withheld, 
and in the case of the Chinese laborers before us was 
in terms given by the treaty referred to—he becomes 
subject to all their laws, is amenable to their punish- 
ment and entisled to their protection. Arbitrary aud 
despotic power can no more be exercised over them 
with reference to their persons and property, than over 
the persons and property of native-born citizens. 
They differ only from citizens in that they cannot vote 
or hold any public office. As men having our common 
humanity, they are protected by all the guaranties of 
the Constitution. Tohold that they are subject to any 
different law or are less protected in any particular 
than other persons, isin my judgment to ignore the 
teachings of our history, the practice of our govern- 
ment, and the language of our Constitution.”’ 

“T utterly dissent from and reject the doctrine ex- 
pressed in the opinion of the majority, that Congress 
might have directed any Chinese laborer found within 
the United States without a certificate of residence to 
be removed out of the country by executive officers, 
without judicial trial or examination, just as it might 
have authorized such officers absolutely to prevent 
their entrance into the country. An arrest in that 
way for that purpose would not bea reasonable seizure 
of the person within the meaning of the fourth article 
of the amendments to the Constitution. It would be 
brutal and oppressive. The existence of the power 
thus stated is only consistent with the admission that 
the government is one of unlimited and despotic power 
so far as aliens domiciled in the country are concerned. 
According to its theory, Congress might have ordered 
executive officers to take the Chinese laborers to the 
ocean and put them into a boat and set them adrift; 
or to take them to the borders of Mexico and turn 
them loose there; and in both cases without any means 
of support; indeed, it might have sanctioned toward 
these laborers the most shocking brutality conceivable. 
I utterly repudiate all such notions, and reply that 
brutality, inhumanity, and cruelty cannot be made 
elements in any procedure for the enforcement of the 
laws of the United States.” 

“The citations given by Mr. Choate in his brief show 
conclusively, it seems to me, that deportation from the 
realm has not been exercised in England since Magna 
Charta, except in punishment for crime, or as a meas- 
ure in view of existing or anticipated hostilities. But 
even if that power were exercised by every, govern- 
ment of Europe, it would have no bearing in these 
cases. It may be admitted that the power has been 
exercised by the various governments of Europe. 
Spain expelled the Moors; England, in the reign of 
Edward I, banished fifteen thousand Jews; and Louis 
XIV, in 1685, by revoking the Edict of Nantes, which 
gave religious liberty to Protestants in France, drove 
out the Huguenots. Nor does such severity of Euro- 
pean governments belong only to the distant past. 
Within three years Russia has banished many thou- 
sands of Jews, and apparently intends the expulsion 
of the whole race—an act of barbarity which has 
aroused the indignation of all Christendom. Such was 
the feeling in this country that, friendly as our rela- 
tions with Russia had always been, President Harrison 
felt compelled to call the attention of Congress to it in 
bis message in 1891 as a fit subject for national remon- 
strance. Indeed, all the instances mentioned have 
been condemned for their barbarity and cruelty, and 
no power to perpetrate such barbarity is to be implied 
from the nature of our government, and certainly is 
not found in any delegated powers under the Constitu- 
tion.”’ 

“The punishment is beyond all reason in its severity. 








It is out of all proportion to the alleged offense. It is 
cruel and unusual. As to its cruelty, nothing can exceed 
a forcible deportation from a country of one’s residence, 
and the breaking up of all the relations of friendship, 
family, and business there contracted. The laborer 
may be seized at a distance from his home, his family 
and his business, and taken before the judge for his 
condemnation, without permission to visit his home, 
see his family, or complete any unfinished business. 
Mr. Madison well pictures its character in his power- 
ful denunciation of the Alien Law of 1798 in his cele- 
brated report upou the resolutions, from which we 
have cited, and concludes, as we have seen, that if a 
banishment of the sort described be not a punishment, 
and among the severest of punishments, it will be difficult 
to imagine a doom to which the name can be applied.”’ 


Mr. Justice Field also denounces the provision 
that any excuse for non-compliance with the law 
must be established by at least one white witness, 
arguing that it might as well have been required to 
be established by a particular person, as for ex- 
ample, the archbishop of the State. The argument 
is powerful, and is consistent with the eminent 
gentleman’s entire judicial conduct in respect to 
the Chinese. All the more to his credit because it 
is strongly opposed to the feelings of those of the 
people of his State who do not wear queues. 


In a sensible and significant article entitled 
‘Trial by Mass Meeting,” Zhe Christian Union 
draws an instructive contrast between the ecclesiasti- 
cal trial of Professor Briggs and the civil trial of 
the Geary Law. The Univn says: 


* An instructive contrast is afforded by the ecclesias- 
tical trial of Professor Briggs and the civil trial of the 
Geary Law. ‘The Geary Law is brought before acom- 
paratively small number of men, chosen for their ex- 
pert knowledge and their judicial temper. The judge 
from California, where the public feeling against the 
Chinese is hottest, declares the law unconstitutional ; 
the judge from Massachusetts, where the feeling 
against the Geary Law is hottest, declares it coustitu- 
tional; and though the decision of the court doubtless 
dissatisfies a great many, the people of the United 
States acquiesce, and cordially set themselves to study 
the question how they can undo the practical injustice 
which the enforcement of the law will produce. The 
case of Professor Briggs is brought before a mass- 
meeting. Few of its members possess any expert 
knowledge on the subject-matter involved; fewer still 
possess a judicial temper. Almost to aman they have 
gone to Washington to vote for or against Dr. Briggs; 
almost to a man they were elected as Briggs or anti- 
Briggs men. It is doubtful whether in the whole As- 
sembly a score of men could be found who approach 
the case in the temper in which the Supreme Court 
approached the case submitted to it. The moderator 
answering to the chief justice, is an avowed partisan, 
and leaves the chair that he may swell by his vote the 
majority for his party. Asa result, whatever decision 
is reached by the Assembly, no real conclusion of the 
questions involved will be reached in the church. 
Professor Briggs may be turned out, but no one will 
be convinced that justice has been done, or even that 
ecclesiastical law has been observed. And men who 
believe with him will continue to preach and to teach 
exactly as they did before. Kcclesiastical trials, how- 
ever conducted, are foreign to the spirit of the New 
Testament; trial by mass-meeting is foreign to the 
spirit of modern civilization.” 
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This is very sound, and every unprejudiced ob- 
server will echo the question, ‘‘ what sort of a trial 
is that which decides nothing?” As for ecclesias~ 
tical trials in general, they have always been and 
still are the most unreasoning, cruel and violent of 
any. Men professing to make it the business of 
their lives to teach the truth, frown upon every at- 
tempt to elucidate truth, and persecute every scholar 
whose researches do not square with the notions of 
one who taught three centuries ago, and who burned 
another who disagreed with him, They persist in 
preaching dogmas abhorrent to reason and the 
natural sense of justice, and founded on passages of 
scripture acknowledged even by themselves for half 
a century to be forgeries. They prefer ‘‘ peace” to 
truth, forgetting that Christ did not come to bring 
peace on earth, but a sword. Clergymen are very 
severe on lawyers, but Jawyers at least are no hypo- 
crites. Their calmness and independence are 
shiningly illustrated by the differing opinions of 
Mr. Justice Field and Mr. Justice Gray in the Geary 
case. Of course, the Presbyterian Church has a 
right to expel Professor Briggs for discarding its 
dogmas, but the result of his alleged ‘‘trial” must 
be to disgust most fair-minded lawyers with the 
narrowness and bigotry of its spirit and its persist- 
ent shutting of its eyes to all scholarly investigation 
and religious progress. The General Assembly, 
packed to denounce Professor Briggs, was only a 
little more enlightened and candid than the conclave 
of monks who tried Gallileo. 


—_—___>—___—— 


NOTES OF CASES. 





N Mitchell v. Bradstreet Co., Supreme Court of 
| Missouri, May 2, 1893, it was held that a false 
publication by a commercial agency as to the solv- 
ency of a business firm is not privileged where the 
publication sheet is issued to all the subscribers of 
the agency without regard to their being creditors 
of the firm. The court said: ‘‘Defendant’s first 
contention is that the publication sheet was privi- 
leged, in the absence of motives, as to subscribers 
who were creditors of plaintiffs, and that the court 
erred in allowing the proof of publication to such 
subscribers. If the proof showed that no other 
persons than the creditors of plaintiffs had received 
the publication sheet in which the libellous matter 
is shown to have been published, there are authori- 
ties which hold that, in the absence of malice in the 
publication, owing to the confidential relations ex- 
isting between such creditors and the defendant, 
the publication was privileged, and that defendant 
was not liable in damage therefor, although the 
same was false. In the case of Trussell v. Scarlett, 


18 Fed. Rep. 214, it was held that, ‘when a mer- 
cantile agency makes a communication to one of its 
subscribers who has an interest in knowing it, con- 
cerning the financial condition of another person, 
and when such communication is made in good 
faith, and under circumstances of reasonable caution 
as to its being confidential, it is a protected, privi- 





leged communication, and an action for libel cannot 
be founded upon it, even though the information 
given thereby was not true in fact, and though the 
words themselves are libellous.’ See also Locke v. 
Bradstreet Co., 22 Fed. Rep. 771. But the answer 
in the case at bar admits, and the proof shows, that 
the publication sheet under consideration was not 
only sent to the creditors of plaintiffs, but was sent 
to all of the subscribers of defendant, regardless of 
their location or interest in the financial standing 
of plaintiffs. While it ray be conceded that the 
business of defendant is a laudable one, and, in so 
far as it concerns the tradesmen, bankers, manu- 
facturers, and business of the country, almost in- 
dispensable, it cannot be that when a company for 
hire—a moneyed consideration paid to them — 
makes a false statement or publication as to the 
financial standing of any person or persons or busi- 
ness firm, sends it all over the country to persons 
who are not the creditors of any such person or firm, 
as well as to those who are, and ruins them in their 
credit and business, and then claims immunity from 
liability therefor upon the ground that such pub- 
lication was privileged, we are not inclined to give 
our sanction to a doctrine which seems to us to be 
so harsh and so unjust; and in this position we are 
sustained by courts of high authority. In the case 
of Pollasky v. Minchener, 46 N. W. Rep. 5, which 
was a suit against the agent of a commercial agency 
for libel, the Supreme Court of Michigan says: ‘The 
notification sheet containing the false statement 
respecting the acts of Pollasky Bros. was not alone 
sent to those who were dealing with them and ex- 
tending them credit, but to between six and seven 
hundred subscribers in Michigan, and others resid- 
ing out of the State, from some of whom they might 
wish to purchase goods upon credit, and this with- 
out any request being made to be informed of the 
standing or credit of Pollasky Bros. ; and others of 
whom, and by far the greater number, were engaged 
in different lines of business, and who were in no 
manner interested in knowing their standing or 
financial ability or business integrity, to all such 
the communication was not privileged. It cannot 
be said that a blacksmith, a sawmiller, and a lumber 
dealer, a furniture manufacturer, a dealer in hard- 
ware, a chemist, mineral water bottlers, butchers, 
book agents, physicians or druggists, or other busi- 
ness mentioned in the notification sheets, who- are 
engaged in wholesale or retail dealing in dry goods, 
clothing, or boots and shoes, are at all interested in 
the business standing of a dealer in dry goods, 
clothing, and boots and shoes. No court has gone 
so far as to hold all communications made by a 
mercantile agency to their subscribers, if made in 
good faith, but made generally, without request, or 
to those inquiring concerning or interested in know- 
ing the condition and financial standing of a person, 
are privileged. On the contrary, courts have uni- 
formly held that privilege does not extend to false 
publications made to persons who have no such in- 
terest in the subject-matter.’ (Goldstein v. Foss, 2 
Car. & P. 232; Com. v. Stacey, 8 Phila. 617; Taylor 











464 





THE ALBANY LAW JOURNAL. 








v. Church, 8 N. Y. 452; Ormsby v. Douglass, 37 id. 
477; Sunderlin v. Bradstreet, 46 id. 188; King v. 
Patterson, 49 N. J. Law, 417; Bradstreet Co. v. Gill, 
72 Tex. 115; Johnson v. Bradstreet Co., T7 Ga. 172; 
Erber v. Dun, 12 Fed. Rep. 526. ‘ The law guards 
most carefully the credit of all merchants and trad- 
ers, Any imputation on their solvency — any sugges- 
tion that they are in pecuniary difficulties — is there- 
fore actionable without proof of special damages. 
Of merchants, tradesmen, and others in occupations 
where credit is essential to the successful prosecu- 
tion, any language is actionable, without proof of 
special damages, which imputes a want of credit or 
responsibility or insolvency.’ Newell Defam. 192, 
198, §§ 34, 35. In the case in hand the defend- 
ant was not even applied to by any of its patrons 
for information in regard to the financial standing 
of the plaintiffs, and the publication of the state- 
ment that plaintiffs had assigned was merely volun- 
tary on their part, false in fact, and compelled them 
to retire from business. When asked to retract the 
statement, they declined to do so, Under such cir- 
cumstances, the statement was in no wise privileged. 
The information acquired by defendant was its own, 
and was communicated to others or made public in 
such form and upon such terms as it dictated. 
Neither the welfare nor convenience of society will 
be promoted by a publication of matters, false in 
fact, injuriously affecting the standing and credit 
of merchants and tradesmen, broadcast through the 
land, within the protection of privileged communi- 
cations. While the defendant’s business is lawful, 
yet in its conduct and management it must be sub- 
jected to the ordinary rules of law, and its proprie- 
tors and managers held tothe liability which the 
law attaches to the like liability of others.” 


In Davis v. City of Corry, Supreme Court of 
Pennsylvania, May 8, 1893, plaintiff's intestate 
was injured in falling over castings left by a manu- 
facturing company, after dark, on a much-frequented 
sidewalk near its place of business in defendant city. 
There was evidence of previous obstruction of the 
walk in like manner, and that, while there were 
frequent shipments and removals, there were always 
some castings on the walk. Several witnesses said 
the obstruction had been continuous for months. 
Held, that whether the obstructions had been so 
continuous as to be unlawful, and so charge the city 
with constructive notice of the present obstruction, 
should have been submitted to the jury. The court 
said: ‘‘The court below assumes, ‘ There is ample 
evidence that the Ajax Iron Works were negligent,’ 
but says, further, ‘in order to charge the city with 
the consequences of that negligence, it is necessary 
to show that they had either actual or constructive 
notice of the negligent act of the Ajax Iron Works.’ 
Without doubt this is a correct statement of the 
law. Nor is it every obstruction of the sidewalks 
or streets that is unlawful. Manufacturers, mer- 
chants, traders, and carriers have their warehouses, 
stores and factories on the streets of cities and 
towns. It is to the interest of the public that these 








should be carried on in cities and towns. To suc- 
cessfully do this, necessarily the sidewalks and 
streets will be temporarily obstructed with bales and 
boxes of goods, and the products of the factory. 
They must ship and must move them. They can- 
not reach the dray, wagon, or cart without moving 
them across the sidewalk. In so far as this isa 
temporary and necessary obstruction of the walk, 
and an inconvenience to the public passing vver it, 
the public, in the common interest of trade and 
commerce, must submit to it. But, while this is 
the case, it must not be forgotten by municipal au- 
thorities that the sidewalk and streets are primarily 
for the use of the passing public. The merchant’s 
or manufacturer’s right to a temporary necessary 
use of them is permissive only, and subordinate to 
that of the public. The tendency of the individual 
always is to trespass on the public right to subserve 
his own private interests. While there is mucli said 
about the exactions of government from the citizen, 
an examination of our law books will show that no 
little of the litigation of the Commonwealth has 
grown out of the selfish propensity of the individual 
to encroach on the publicright. Assuming now, as 
the court below assumed, that the individual — this 
private company — was guilty of negligence in ob 

structing this sidewalk, was this of such character 
as to warrant the inference of knowledge on part of 
the city? This obstruction was there after dark — 
no light to disclose it; no watchman to give notice 
to those approaching, that they might avoid it — of 
such character that the passing citizen, when he 
struck it, received fatal injuries. Certainly, this 
ought not to have been permitted by any one whose 
duty it was to remove it, if such a one knew of it, 
or ought to have known of it. If the city knew, or 
ought to have known, of it, then the presence of it 
on the sidewalk that evening was negligence. There 
was evidence that Center street was one of the prin- 
cipal streets of the city; much travelled by a popu- 
lation of about eight thousand, both by day and 
night; that large castings were deposited on this 
sidewalk by the ironcompany. Sometimes they re- 
mained there for twenty-four hours, but some cast- 
ings or machinery were there all the time. While 
there were frequent shipments and removals, the 
sidewalk was continually incumbered with them for 
months before the accident. No witness could say 
positively that the same pieces were there for any 
considerable time, but several said that substantially 
the same obstruction was there — the product of the 
manufactory. Such use, if it was, as some of the 
witnesses say, continuous, was not alawful use. It 
was the occupancy of the sidewalk as a sort of 
warehouse or storehouse by day and by night. If 
this character of obstruction had been kept up for 
weeks and months before the accident — if the pass- 
ing public knew of it — then the jury could properly 
infer, from its continuous and long existence, that 
the city knew ofit. This kind of alleged dangerous 
obstruction is not, perhaps, precisely similar to any 
one of those in the many adjudicated cases; but the 
principles applicable to this case are the same as in 
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McLaughlin vy. City of Corry, 77 Penn. St. 109; 
Born v. Plank-Road Co., 101 id. 334; Norristown v. 
Moyer, 67 id, 355; North Manheim Tp. v. Arnold, 
119 id. 380. A mistaken view of the evidence seems 
to have prompted the court to the erroneous order 
of a compulsory nonsuit.’ Says the court: ‘The 
evidence of repeated instances in which the Ajax 
Iron Works unlawfully obstructed the sidewalk is 
not sufficient unless it is continuous.” From the 
testimony of a number of reputable witnesses, it 
was for the jury to determine whether the repetition 
was such as to amount to substantial continuity of 
obstruction, as distinguished from the lawful tem- 
porary use of the sidewalk.” 


MASTER AND SERVANT — NEGLIGENCE OF 
FELLOW-SERV ANT. 


UNITED STATES SUPREME COURT, APRIL 24, 1893, 








BALTIMORE AND OHIO RAILROAD COMPANY vV. 
BAUGH. 

A railroad company is not responsible for a personal injury to 
one of its firemen caused by the negligence of its locomo- 
tive engineer. 

a error to the Circuit Court of the United States for 
the Southern District of Ohio. 

Jobn Baugh, defendant in error, was employed as a 
fireman on a locomotive of the plaintiff in error, and 
while so employed was injured, as is claimed, through 
the negligence of the engineer in charge thereof. He 
commenced a suit to recover for these injuries in the 
Circuit Court of the United States for the Southern 
District of Ohio. 

The circumstances of the injury are these: The loco- 
motive was manned by one Hite, as engineer, and 
Baugh, as fireman, and was what is called in the testi- 
mony ‘a helper.” On May 4, 1885, it left Bellaire, 
Ohio, attached to a freight train, which it helped to 
the top of the grade about twenty miles west of that 
point. At the top of the grade the helper was de- 
tached, and then returned alone to Bellaire. There 
are two ways in which it could return, in conformity 
to the rules of the company; one, on the special orders 
of the train dispatcher at Newark, and the other, by 
following some regular scheduled train, carrying sig- 
nals to notify trains coming in the opposite direction 
that the helper was following it. This method in the 
testimony was called “flagging back.’’ On the day in 
question, without special orders, and not following 
any scheduled train, the helper started back for Bel- 
laire, and on the way collided with a regular scheduled 
local train, and in the collision Baugh was injured. 
Baugh had been in the employ of the company about 
a year, had been fireman about six months and had 
run on the helper, two trips a day, about two months. 
He knew that the helper had to keep out of the way 
of the trains, and was familiar with the method of 
flagging back. No testimony was offered by the de- 
fendant, and at the close of the plaintiff's testimony 
the defendant asked the court to direct a nonsuit, 
which motion was overruled, to which ruling an ex- 
ception was duly taken. In its charge to the jury the 
court gave this instruction: “If the injury results 
from negligence or carelessness on the part of one so 
placed in authority over the employee of the company, 
who is injured, as to direct and control that employee, 
then the company is liable.” To which instruction an 
exception was duly taken. The jury returned a ver- 
dict for plaintiff for $6,750, and upon this verdict judg- 
ment was entered. To reverse which the railroad 


company sued out a writ of error from this court. 


BREWER, J. The single question presented for our 
determination is whether the engineer and fireman of 
this locomotive, running alone and without any train 
attached, were fellow-servauts of the company so as to 
preclude the latter from recovering from the company 
for injuries caused by the negligence of the former. 

This is not a question of local law, to be settled by 
an examination merely of the decisions of the Supreme 
Court of Ohio, the State in which the cause of action 
arose, and in which the suit was brought; but rather 
one of general law, to be determined by a reference to 
all the authorities, ayd a consideration of the princi- 
ples underlying the relations of master and servant. 

The question as to what is a matter of local and what 
of general law, and the extent to which in the latter 
this court should follow the decisions of the State 
courts, has been often presented. The unvarying rule 
is that in matters of the latter class this court, while 
leaning toward an agreement with the views of the 
State courts, always exercises an independent judg- 
mepvt; and as unvarying has been the course of decis- 
ion, that the question of the responsibility of a railroad 
corporation for injuries caused to or by its servants is 
one of general law. In the case of Swift v. Tyson, 16 
Pet. 1, the first proposition was considered at length. 
On page 18 it is thus stated: *‘ But admitting the doc- 
trine to be fully settled in New York, it remains to be 
considered whether it is obligatory upon this court if 
it differs from the principles established in the general 
commercial law. It is observable that the courts of 
New York do not found their decisions upon this 
point upon any local statute, or positive, fixed or 
ancient local usage, but they deduce the doctrine from 
the general principles of commercial law. It is how- 
ever contended that the thirty-fourth section of the 
Judiciary Act of 1789, chapter 20, furnishes a rule obli- 
gatory upon this court to follow the decisions of the 
State tribunals in all cases to which they apply. That 
section provides ‘that the laws of the several States, 
except where the Constitution, treaties or statutes of 
the United States shall otherwise require or provide, 
shall be regarded as rules of decision in trials at com- 
mon law, in the courts of the United States, in cases 
where they apply.’ In order to maintain the argu- 
ment it is essential therefore to hold that the word 
‘laws,’ in that section, includes within the scope of its 
meaning the decisions of the local tribunals. In the 
ordinary use of language it will hardly be contended 
the decisions of courts constitute laws. They are at 
most only evidence of what the laws are, and are not 
of themselves laws. They are often re-examined, re- 
versed and qualified by the courts themselves, when- 
ever they aré found to be either defective, or ill- 
founded, or otherwise incorrect. The laws of a State 
are more usually understood to mean the rules and en- 
actments promulgated by the legislative authority 
thereof, or long-established local customs having the 
force of laws. In all of the various cases which have 
hitherto come before us for decision this court have 
hitherto supposed that the true interpretation of the 
thirty-fourth section limited its application to the 
State laws strictly local, that is to say, to the positive 
statutes of State, and the construction thereof adopted 
by the local tribunals, and to rights and titles to things 
having a permanent locality, such as the rights and 
titles to real estate, and other matters immovable and 
intra-territorial in their nature and character.” 

Notwithstanding the interpretation placed by this 
decision upon the thirty-fourth section of the Judici- 
ary Act of 1789, Congress has never amended that sec- 
tion; so it must be taken as clear that the construc- 
tion thus placed is the true construction, and acceptable 
to the legislative as well as to the judicial branch of 
the government. This decision was in 1842. Forty 
years thereafter, in Burgess v. Seligmay, 107 U. S. 20, 
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the matter was again fully considered, and it was said 
by Mr. Justice Bradley, on pages 33 and 34, that “the 
Federal courts have an independent jurisdiction in 
the administration of State laws, co-ordinate with and 
not subordinate to that of the State courts, and are 
bound to exercise their own judgment as to the mean- 
ing and effect of those laws. The existence of two co- 
ordinate jurisdictions in the same territory is peculiar, 
and the results would be anomalous and inconvenient 
but for the exercise of mutual respect and deference. 
Since the ordinary administration of the law is carried 
on by the State courts, it necessarily happens that by 
the course of their decisions certain rules are estab- 
lished which become rules of property and action in 
the State, and have all the effect of law, and which it 
would be wrong to disturb. This is especially true 
with regard to the law of real estate and the construc- 
tion of State Constitutions and statutes. Such estab- 
lished rules are always regarded by the Federal courts, 
no less than by the State courts themselves, as au- 
thoritative declarations of what the law is. But 
where the law has not been thus settled, it is the right 
and duty of the Federal courts to exercise their own 
judgment, as they always do in reference to the doc- 
trines of commercial law and general jurisprudence. 
* * * As however the very object of giving to the 
National courts jurisdiction to administer the laws of 
the State in controversies between citizens of different 
States was to institute independent tribunals which it 
might be supposed would be unaffected by local preju- 
dices and sectional views, it would be a dereliction of 
their duty not to exercise an independent judgment 
in cases not foreclosed by previous adjudication. As 
Shis matter has received our special consideration, we 
have endeavored thus briefly to state our views with 
distinctness in order to obviate any misapprehension 
that may arise from language and expressions used in 
previous decisions. The principal cases bearing upon 
the subject are referred to in the note, but it is not 
deemed necessary to discuss them in detail.” And in 
the note referred to over fifty cases are cited, in which 
the proposition had been in terms stated or in fact 
recognized. Since the case of Burgess v. Seligman the 
same proposition has been again and again affirmed. 
Whatever differences of opinion may have been ex- 
pressed, have not been on the question whether a mat- 
ter of general law should be settled by the independent 
judgment of this court, rather than through an ad- 
herence to the decisions of the State courts, but upon 
the other question, whether a given matter is one of 
local or of general law. Thus in the case of Bucher v. 
Cheshire Railroad Co., 125 U. S. 555, these facts ap- 
peared: A statute of Massachusetts forbade travel on 
the Lord’s day, except for necessity or charity, under 
penalty of a fine not exceeding $10. The plaintiff, 
while riding in the cars of the defendant in violation 
of that statute, was injured through its negligence. 
The defendant pleaded his violation of this statute as 
a bar to any recovery, citing repeated decisions of the 
highest court of that State sustaining such a defense. 
This court followed those decisions. It is true, as said 
in the opinion, that there was no dispute about the 
meaning of the language used by the Legislature, so 
this court was not following the construction placed 
upon the statute by the Massachusetts court, but only 
those decisions as to its effect. And yet from that 
opinion two of the justices dissented, holding that 
notwithstanding it was a dispute as to the effect of a 
State statute, it was still a question of general law. 
Again, in the case of Detroit v. Osborne, 135 U. S. 
492, the plaintiff was injured while walking in one of 
the streets of Detroit, through a defect in the side- 
walk. The Supreme Court of Michigan bad held that 
the duty resting upon the city, of keeping its streets 
in repair, was a duty to the public, and not to private 





individuals, the mere neglect of which was a non- 
feasance only, for which no private action for damages 
arose. This court followed that ruling, although con- 
ceding that it was not in harmony with the general 
opinion, nor in accordance with the views of this 
court, and this was done on the ground that the ques- 
tion was one of a purely local nature. This quotation 
was made from the opinion in Claiborne County vy. 
Brooks, 111 U. 8S. 400, 410, as fully expressing the rea- 
sons for so following the rulings of the Michigan court : 
‘It is undoubtedly a question of local policy with each 
State what shall be the extent and character of the 
powers which its various political and municipal or- 
ganizations shall possess, and the settled decisions of 
its highest courts on this subject will be regarded as 
authoritative by the courts of the United States; for 
it isa question that relates to the internal constitu- 
tion of the body politic of the State.’’ Observations of 
a similar nature are pertinent to other cases, in which 
the court has felt itself constrained to yield its own 
judgment to the decisions of the State courts. 

Again, according to the decisions of this court, it is 
not open to doubt that the responsibility of a railroad 
company to its employees isa matter of general Jaw. 
In Railroad Company v. Lockwood, 17 Wall. 357, 368, 
the question was as to the extent to which a common 
carrier could stipulate for exemption from responsi- 
bility for the negligence of himself or his servants, and 
notwithstanding there were decisions of the courts of 
New York thereon, the State in which the cause of 
action arose, this court held that it was not bound by 
them, and that in a case involving a matter of such 
importance to the whole country it was its duty to 
proceed in the exercise of an independent judgment. 
In Hough y. Railway Company, 100 U. 8. 213, was pre- 
sented the liability of a company to its servant for in- 
juries caused by negligence, and Mr. Justice Harlan, 
on page 226, thus expressed the views of the entire 
court: “Our attention has been called to two cases de- 
termined in the Supreme Court of Texas, and which it 
is urged sustain the principles announced in the court 
below. After a careful consideration of those cases we 
are of opinion that they do not necessarily conflict 
with the conclusions we have reached. Be this as it 
may, the questions before us, in the absence of statu- 
tory regulations by the State in which the cause of 
action arose, depend upon principles of general law, 
and in their determination we are not required to fol- 
low the decisions of the State courts.”” In Myrick v. 
Railroad Company, 107 U.S. 102, 108, the question was 
whether a bill of lading, issued by a railroad company, 
whereby the company agreed to carry cattle beyond its 
own line to the place named for final delivery, was a 
through contract. The ticket or bill of lading was is- 
sued in Illinois, and the rulings of the Supreme Court 
of that State, as to the effect of such a ticket or bill of 
lading, were claimed to be conclusive; but this court 
declined to follow them, and in the exercise of its own 
judgment placed a different construction upon the 
contract. And in the recent case of Railway Com- 
pany v. Prentice, 147 U. 8. 101, 106, where the question 
arose as to the right to recover from the railway com- 
pany punitive damages for the wanton and oppressive 
conduct of one of its conductors toward a passenger, it 
was said: ** This question, like others affecting the lia- 
bility of a railroad corporation as a common carrier of 
goods or passengers, such as its right to contract for 
exemption from responsibility for its own negligence, 
or its liability to one of its servants for the act of 
another person in its employment, is a question, not of 
local law, but of general jurisprudence, upon which 
this court, in the absence of express statute regulating 
the subject, will exercise its own judgment, uncon- 
trolled by the decisions of the court of the several 
States.”’ 
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Not only that, but in the cases of Wabash Railway 
Company v. McDaniels, 107 U. S. 454, a case arising in 
the State of Indiana; Randall v. The Baltimore & Ohio 
R. R. Co., 109 id. 478, arising in West Virginia; and 
Railroad Company v. Ross, 112 id. 377, coming from 
Minnesota—all three cases being actions by employees 
to recover damages against railroad companies for per- 
sonal injuries—the question of the liability of the com- 
pany was discussed as one of general law, and no ref- 
ence made to the decisions of the State in which the 
injuries took place. Indeed, in the last case, the in- 
struction given by the Circuit judge, which was sus- 
tained by this court, was in direct opposition to the 
rulings of the Supreme Court of Minnesota. Thus, in 
Brown v. Winona & St. Peter Railroad Company, 27 
Minn. 162, a case called to the attention of this court, 
that court held that “a master is not liable to one ser- 
vant for ifjuries caused by the negligence of a co- 
servant in the same common employment,’’ and “ that 
the negligent servant is superior iu authority, or an 
overseer of the one injured, does not take the case out 
of this rule.” And in the opinion, on page 165, it is 
said: “It is upon this point that the authorities dis- 
agree. Some courts, the Supreme Court of Ohio being 
the leading one, hold that where the injured servant is 
subordinate to him whose negligence causes the in- 
jury, they are not ‘fellow-servants,’ and the master is 
liable. On the other hand, the great majority of 
courts, both in this country and in England, hold that 
mere difference in grade of employment, or in au- 
thority, with respect to each other, does not remove 
them from the class of fellow-servants as regards the 
liability of the master for injuries to one caused by the 
negligence of the other.” 

The same doctrine was announced in Brown vy. 
Minneapolis & St. Louis Ry. Co., 31 Minn. 553, and 
Fraker v. Railway Company, 32 id. 54, both decided 
before the Ross Case, and reaffirmed since in Gonsior 
v. Railway Company, 36 Minn. 385. Indeed, in all the 
various cases in this court, affecting the relations of 
railroad companies to their employees, it has either 
been directly affirmed that the question presented was 
one of general law, or else the discussion has proceeded 
upon the assumption that such was the fact. 

An examination of the opinions in the cases in the 
Ohio Supreme Court, which are claimed to be authori- 
tative here, discloses that they proceed not upon any 
statute, or upon any custom or usage, or indeed upon 
any thing of alocal nature, but simply announce the 
views of that court upon the question as one of general 
law. We agree with that court, in holding it to bea 
question of general law, although we differ from it, as 
to what the rule is by that law. Indeed, the Ohio 
court is not wholly satisfied with that doctrine, as ap- 
pears from the case of Whaalan v. Railroad Company, 
8 Ohio St. 248, and Railway Company v. Devinney, 17 
id. 197. In the last case it disagrees with the conclu- 
sions reached by this court in the case of Railroad 
Company v. Ross, supra, and holds that a conductor of 
a train is not always to be regarded as a vice-principal 
or representative of the company. In that case a 
brakeman on one train was injured through the negli- 
gence of the conductor of another, and they were held 
to be fellow-servants, and the latter not a vice-principal 
or representative of the company, for whose negligence 
it was responsible. The opinion in that case is signifi- 
cant as showing that the question was regarded as one 
of common or general law; that the ordinary rule is 
in accordance with the views we have reached in this 
case; and that the Ohio doctrine is confessedly an ex- 
ception. We quote from it as follows: ‘The true 
general rule is, and so it must be, that when men are 
employed for the prosecution of a lawful but hazard- 
ous business, they assume the hazards of such employ- 
ment arising from the negligence of co-employees, and 








stipulate for compensation according to their estimate 
of such hazards; subject however to this exception, 
that the master is liable for such injuries as accrued to 
the servant from the negligence of a fellow-servant in 
the selection of whom the master has been culpably 
negligent; and to this we in Ohio have added the fur- 
ther exception of a case where the servant injured is 
subordinate to, and acting under the orders of, the cul- 
pable fellow-servant. For the reasoning on which the 
decisions establishing this exception are based, the 
members of this court, as now constituted, are not re- 
ponsible; nor are we at all bound to carry out their 
logic to its ultimate consequences. In subsequent cases, 
strictly analogous in their facts, those decisions will 
doubtless be accepted asauthoritative; but the case now 
before us does not require us toreviewthem. Inadding 
this last-named exception to the rule elsewhere gen- 
erally established, we have already diverged from the 
general current of judicial decision elsewhere. A ma- 
jority of the court are unwilling to increase the diver- 
gency; doubting, as we do, the wisdom of such a step, 
and being unwilling to assume the responsibility of 
what would savor so strongly of judicial legislation.” 
But passing beyond the matter of authorities, the 
question is essentially one of general law. It does not 
depend upon any statute; it does not spring from any 
local usage or custom; there is init no rule of prop- 
erty, but it rests upon those considerations of right 
and justice which have been gathered into the great 
body of the rules and principles known as the * com- 
mon law.” There is no question as to the power of 
the States to legislate and change the rules of the com- 
mon law in this respect as in others; but in the ab- 
sence of such Jegislation the question is one determin- 
able only by the general principles of that law. Further 
than that it is a question in which the Nation as a 
whole is interested. It enters into the commerce of 
the country. Commerce between the States is a mat- 
ter of National regulation, and to establish it as such 
was one of the principal causes which led to the adop- 
tion of our Constitution. To-day the volume of inter- 
state commerce far exceeds the anticipation of those 
who framed this Constitution, and the main channels 
through which this interstate commerce passes are the 
railroads of the country. Congress had legislated in 
respect to this commerce not merely by the Interstate 
Commerce Act and its amendments (24 Stat. 879), but 
also by an act passed at the last session, requiring the 
use of automatic couplers on freight cars. Public 
Acts, chap. 113. The lines of this plaintiff in error ex- 
tend into half a dozen or more States, and its trains 
are largely employed in interstate commerce. As it 
passes from State to State, must the rights, obligations 
and duties subsisting between it and its employees 
change at every State line? If to a train running from 
Baltimore to Chicago it should, within the limits of the 
State of Ohio, attach acar for a distance only within 
that State, ought the law controlling the relation of a 
brakeman on that car to the company to be different 
from that subsisting between the brakemen on the 
through cars and the company? Whatever may be ac- 
complished by statute—and of that we have now noth- 
ing to say—it is obvious that the relations between the 
company and the employee are not in any sense of the 
term local in character, but are of a general nature, 
and to be determined by the general rules of the com- 
mon law. But the question is not local, but general. 
It is also one of the vexed questions of the law, and 
perhaps there is no one matter upon which there are 
more conflicting and irreconcilable decisions in the 
various courts of the land than the one as to what is 
the test of a common service, such as to relieve the 
master from liability for the injury of one servant 
through the negligence of another. While a review of 
all these cases is impossible, it may not be amiss to 
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notice some, and to point out what are significant fact- 
ors in such a question. 

Counsel for defendant in error rely principally upon 
the case of Railroad Co. v. Ross, 112 U. 8. 377, taken in 
connection with this portion of rule No. 10 of the com- 
pany: ** Whenever a train or engine is run without a 
conductor the engineman thereof will also be regarded 
as conductor, and will act accordingly.”” The Ross 
Case, as it is commonly known, decided that ‘a con- 
ductor of a railroad train, who has a right to command 
the movements of a train and control the persons em- 
ployed upon it, represents the company while perform- 
ing those duties, and does not bear the relation of fel- 
low-servant to the engineer and other employees on 
the train.” The argument is a short one: The con- 
ductor of a train represents the company, and is not a 
fellow-servant with his subordinates on the train. 
The rule of the company provides that when there is 
no conductor the engineer shall be regarded as a con- 
ductor. ‘Therefore in such case he represents the com- 
pany, and is likewise not a fellow-servant with his sub- 
ordinates. But this gives a potency to the rule of the 
company which it does not possess. The inquiry must 
always be directed to the real powers and duties of the 
official, and not simply to the name given to the office. 
The regulations of a company cannot make the con- 
ductor a fellow-servant with his subordinates, aud 
thus overrule the law announced in the Ross Case. 
Neither can it, by calling some one else a conductor, 
bring a case within the scope of the rule there laid 
down. In other words, the law is not shifted back- 
ward and forward by the mere regulations of the com- 
pany, but applies generally, irrespectively of all such 
regulations. There is a principle underlying the decis- 
ion in that case, and the question always is as to the 
applicability of that principle to the given state of 
facts. 

What was the Ross Case, and whet was decided 
therein? The instruction given on the trial in the 
Circuit Court, which was made the principal ground 
of challenge, was in these words: ‘‘It is very clear, I 
think, that if the company sees fit to place one of its 
employees under the control and direction of another, 
that then the two are not fellow-servants engaged in 
the same common employment, within the meaning of 
the rule of law of which Iam speaking.”’ The lan- 
guage of that instruction, it will be perceived, is very 
like that of the one here complained of, and if this 
court had approved that instruction as a general rule 
of law, it might be well said that that was sufficient 
authority for sustaining this and affirming the judg- 
ment. But though the question was fairly before the 
court, it did not attempt to approve the instruction 
generally, but simply held that it was not erroneous, 
as applied to the facts of that case. This is evident 
from this language, found in the latter part of the 
opinion, and which is used in summing up the conclu- 
sions of the court: ** We agree with them in holding— 
and the present case requires no further decision—that 
the conductor of a railway train, who commands its 
movements, directs when it shall start, at what sta- 
tions it shall stop, at what speed it shall run, and has 
the general management of it and control over the 
persons employed upon it, represents the company, 
and therefore that for injuries resulting from his neg- 
ligent act the company is responsible. If such a con- 
ductor does not represent the company, then the train 
is operated without any representative of its owner. 
If now we apply these views of the relation of the con- 
ductor of a railway train to the company, and to the 
subordinates under him on the train, the objections 





urged to the charge of the court will be readily dis- 
posed of. Its language in some sentences may be open | 


to verbal criticism, but its purport touching the liabil- | 
ity of the company is that the conductor and engineer, | 


though both employees, were not fellow-servants in 
the sense in which that term is used in the decisions.”’ 
It is also clear from an examination of the reasoning 
running through the opinion, for there is nowhere an 
argument to show that the mere fact that one servant is 
given control over another destroys the relation of fel- 
low-servants. After stating the general rule that a ser- 
vant entering into service assumes the ordinary risk of 
such employment, and among them the risk of injuries 
caused through the negligence of a fellow-servant, and 
after referring to some cases on the general question, 
and saying that it was unnecessary to ley down any 
rule which would determine in all cases what is to be 
deemed a common employ ment, it turns to that which 
was recognized as the controlling fact in the case, to- 
wit, the single and absolute control which the con- 
ductor has over the management of a train, as a sepa- 
rate branch of the company’s business, and says: 
“There is, in our judgment, a clear distinction to be 
made in their relation to their common principal, be- 
tween servants of a corporation, exercising no super- 
vision over others engaged with them in the same em- 
ployment, and agents of the corporation clothed with 
the control and management of a distinct department, 
in which their duty is that of direction and superin- 
tendence. * * * We know from the manner in 
which railway companies are operated that subject to 
the general rules and orders of the directors of the 
companies, the conductor has entire control and man- 
agement of the train to which he is assigned. He 
directs when it shall start, at what speed it shall run, 
at what stations it shall stop and for what length of 
time, and every thing essential to its successful move- 
ments, and all persons employed on it are subject to 
his orders. In no proper sense of the term is he a fel- 
low-servant with the fireman, the brakeman, the port- 
ersand the engineer. The latter are fellow-servants in 
the running of the train under his direction; as to them 
and the train he stands in the place of and represents 
the corporation.”’ And quotes from Wharton’s Law 
of Negligence, section 232u; ‘*The true view is that as 
corporations can act only through superintending of- 
ficers, the negligences of those officers, with respect to 
other servants, are the negligences of the corporation.” 
And also from Malone v. Hathaway, 64 N. Y. 5, 12: 
“Corporations necessarily acting by and through 
agents, those having the superintendence of various 
departments, with delegated authority to employ and 
discharge laborers and employees, provide material 
and machinery for the service of the corporation, and 
generally direct and control under general powers and 
instructions from the directors, may well be regarded 
as the representatives of the corporation, charged with 
the performance of its duty, exercising the discretion 
ordinarily exercised by principals, and within the lim- 
its of the delegated authority, the acting principal.” 

The court therefore did not bold that it was uni- 
versally true that when one servant has control over 
another they cease to be fellow-servants within the 
rule of the master’s exemption from liability, but did 
hold that an instruction couched in such general lan- 
guage Was erroneous when applied to the case of'a con- 
ductor having exclusive control of a train in relation 
to other employees of the company acting under bim 
on the same train. The conductor was, in the lan- 
guage of the opinion, ‘*‘clothed with the control and 
management of a distinct department;’’ he was ‘“‘a 
superintending officer,’ as suggested by the New York 
Court of Appeals. 

And this rule is one frequently recognized. Indeed, 
where the master is a corporation, there can be no 
negligence on the part of the master except it also be 
that of some agent or servant, for a corporation only 
acts through agents. The directors are the managing 
agents; their negligence must be adjudged the negli- 
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gence of the corporation, although they are simply 
agents. So when they place the entire management of 
the corporation in the bands of a general superintend- 
ent, such general superintendent, though himself only 
an agent, is almost universally recognized as the repre- 
sentative of the corporation the master, and his negli- 
gence as that of the master. And it is only carrying 
the same principle a little further and with reasonable 
application when it is held that if the business of the 
master and employer becomes so vast and diversified 
that it naturally separates itself into departments of 
service, the individuals placed by him in charge of 
those separate branches and departments of service, 
and given entire und absolute control therein, are 
properly to be considered, with respect to employees 
under them, vice-principals, representatives of the 
master, as fully and as completely as if the entire 
business of the master was by him placed under charge 
of one superintendent. It was this proposition which 
the court applied in the Ross Case, holding that the 
conductor of a train has the control and management 
of adistinct department. But this rule can only be 
fairly applied when the different branches or depart- 
ments of service are in and of themselves separate and 
distinct. Thus between the law department of a rail- 
way corporation and the operating department there is 
a natural and distinct separation, one which makes the 
two independent kinds of business, in which the one 
employer and master is engaged. So oftentimes there 
is in the affairs of such corporation what may be called 
a manufacturing or repair department, and another 
strictly operating department; these two departments 
are, in their relations to each other, as distinct and 
separate as though the work of each was carried on by 
a separate corporation. And from this natural separa- 
tion flows the rule that he who is placed in charge of 
such separate branch of tbe service, who alone super- 
intends and has the control of it, is as to it in the place 
of the master. But this is a very different proposition 
from that which affirms that each separate piece of 
work in one of these branches of service is a distinct 
department, and gives to the individual having control 
of that piece of work the position of vice-principal or 
representative of the master. Even the conclusion an- 
nounced in the Ross Case wus not reached by a unani- 
mous court, four of its members being of opinion that 
it was carrying the thought of a distinct department 
too far to hold it applicable to the management of a 
single train. 

The truth is the various employees of one of these 
large corporations are not graded like steps in a stair- 
case, those on each step being as to those on the step 
below in the relation of masters and not fellow-servants, 
and only those on the same steps fellow-servants, be- 
cause not subject to any control by one over the other. 
Prima facie, all who enter into the employ of a single 
master are engaged in a common service, and are fel- 
low-servants, and some other line of demarcation than 
that of control must exist to destroy the relation of 
fellow-servants. All enter into the service of the same 
master, to further his interests in the one enterprise ; 
each knows when entering into the service that there 
is some risk of injury through the negligence of other 
employees, and that risk, which he knows exists, he 
assumes on entering into the employment. Thus in 
the opinion in the Ross Case, page 382, it was said: 
“Having been engaged for the performance of specified 
services, he takes upon himself the ordinary risks inci- 
dent thereto. As a consequence, if he suffers by ex- 
posure to them, he cannot recover compensation from 
his employer. The obvious reason for this exemption 
is that he has, or in law is supposed to have, them ia 
contemplation when he engages in the service, and 
that his compensation is arranged accordingly. He 


cannot in reason complain if he suffers froma risk 





which he had voluntarily assumed, and for the as- 
sumption of which he is paid.” 

But the danger from the negligence of one specially 
in charge of the particular work is as obvious and as 
great as from that of those who are simply co-workers 
with him in it. Each is equally with the other an 
ordinary risk of the employment. If he is paid for 
the one he is paid for the other; if he assumes the one 
he assumes the otber. Therefore, so far as the matter 
of the master’s exemption from liability depends upon 
whether the negligence is one of the ordinary risks of 
the employment, and thus assumed by the employee, 
it includes all co-workers to the same end, whether in 
control or not. But if the fact that the risk is or is not 
obvious does not control, what test or rule is there 
which determines? Rightfully this, there must be 
some personal wrong on the part of the master, some 
breach of positive duty on his part. If he discharges 
all that may be called positive duty, and is himself 
guilty of no neglect, it would seem as though he was 
absolved from all responsibility, and that the party 
who caused the injury should be himself alone respon- 
sible. It may be said that this is only passing from 
one difficulty to another, as it leaves still to be settled 
what is positive duty and what is personal neglect; 
and yet if we analyze these matters a little there will 
appear less difficulty in the question. Obviously a 
breach of positive duty is personal neglect; and the 
question in any given case is therefore what is the posi- 
tive duty of the master? He certainly owes the duty 
of taking fair and reasonable care to surround his em- 
ployee with fit and careful co-workers, and the em- 
ployee has a right to rely upon his discharge of this 
duty. If the master is careless in the matter of em- 
ploying a servant, it is his personal neglect; and if 
without proper care in inquiring as to his competency 
he does empioy an incompetent person, the fact that 
he has an incompetent and therefore an improper em- 
ployee is a matter of his personal wrong, and owing to 
his personal neglect. And if the negligence of this 
incompetent servant works injury to a co-servant, it is 
not obvious that the master’s omission of duty enters 
directly and properly into the question of responsibil- 
ity? If, on the other hand, the master has taken all 
reasonable precautions to inquire into the competency 
of one proposing to enter into his service, and as the 
result of such personal inquiry, is satisfied that the 
employee is fit and competent, can it be said that the 
master has neglected any thing; that he has neglected 
any personal duty; and this, notwithstanding that 
after the servant has been employed it shall be dis- 
closed that he was incompetent or unfit? If he has 
done all that reasonable care requires to inquire into 
the competency of his servant, is any neglect imputa- 
ble to him? No human inquiry, no possible precaution, 
is sufficient to absolutely determine in advance whether 
a party under certain exigencies will or will not doa 
negligent act. So it is not possible for the master, take 
whatsoever pains he may, to secure employees who 
will never be guilty of any negligence. Indeed, is there 
any man who does not sometimes do a negligent act? 
Neither is it possible for the master, with any ordinary 
and reasonable care, always to secure competent and 
fit servants. He may be mistaken, notwithstanding 
the reasonable precautions he has taken. Therefore, 
that a servant proves to be unfit or incompetent, or 
that in any exigency he is guilty of a negligent act re- 
sulting in injury to a fellow-servant, does not of itself 
prove any omission or care on the part of the master in 
his employment; and it is only where there is such 
omission of care that the master can be said to be 
guilty of personal wrong in placing or continuing such 
servant in his employ, or has done or omitted aught 
justifying the placing upon him responsibility for such 
employee’s negligence. 
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Again, a master employing a servant impliedly en- 
gages with him that the place in which he is to work 
and the tools or machinery with which he is to work, 
or by which he is to be surrounded, shall be reasonably 
safe. It is the master who is to provide the place and 
the tools and the machinery, and when he employs 
one to enter into his service he impliedly says to him 
that there is no other danger in the place, the tools and 
the machinery than such as is obvious and necessary. 
Of course some places of work and some kinds of 
machinery are more dangerous than others, but that is 
something which adheres in the thing itself, which is a 
matter of necessity, and cannot be obviated. But 
within such limits the master who provides the place, 
the tools and the machinery owes a positive duty to his 
employee in respect thereto. That positive duty does 
not go to the extent of a guarantee of safety, but it 
does require that reasonable precautions be taken to 
secure safety, and it matters not to the employee by 
whom that safety is secured, or the reasonable precau- 
tions therefor taken. He has a right to look to the 
master for the discharge of that duty, and if the mas- 
ter, instead of discharging it himself, sees fit to have it 
attended to by others, that does not change the meas- 
ure of obligation to the employee, or the latter's right 
to insist that reasonable precaution shall be taken to 
secure safety in these respects. Therefore it will be 
seen that the question turns rather on the character of 
the act than on the relations of the employees to each 
other. If the act is done in the discharge of some posi- 
tive duty of the master to the servant, then negligence 
in the act is the negligence of the master; but if it be 
not one in the discharge of such positive duty, then 
there should be some personal wrong on the part of the 
employer before he is held liable therefor. But, it may 
be asked, is not the duty of seeing that competent and 
fit persous are in charge of any particular work as posi- 
tive as that of providing safe places and machinery ? 
Undoubtedly it is, and requires the same vigilance in 
its discharge. But the latter duty is discharged when 
reasonable care has been taken in providing such safe 
place and machinery, and so the former is as fully dis- 
charged, when reasonable precautions have been taken 
to place fit and competent persons in charge. Neither 
duty carries with it an absolute guaranty. Each is 
satisfied with reasonable effort and precaution. 

In the case of Railroad Company v. Moore, 29 Kans. 
632, 644, Mr. Justice Valentine, speaking for the court, 
thus succinctly summed up the law in these respects: 
** A master assumes the duty toward his servant of ex- 
ercising reasonable care and diligence to provide the 
servant with a reasonably safe place at which to work, 
with reasonably safe machinery, and tools to work with, 
with reasonably safe materials to work upon, and with 
suitable and competent fellow-servants to work with 
him; and when the master has properly discharged 
these duties, then, at common law, the servant assumes 
all the risk and hazards incident to or attendant upon 
the exercise of the particular employment or the per- 
formance of the particular work, including those risks 
and hazards resulting from the possible negligence and 
carelessness of his fellow-servants and co-employees. 
And at common law, whenever the master delegates to 
any officer, servant, agent or employee, high or low, 
the performance of any of the duties above mentioned, 
which really devolve upon the master himself, then 
such officer, servant, agent or employee stands in the 
place of the master, and becomes a substitute for the 
master, a vice-prinucipal, and the master is liable for his 
acts or his negligence to the same extent as though the 
master himself had performed the acts or was guilty 
of the negligence. But at common law, where the mas- 
ter himself has performed his duty, the master is not 
liable to any one of his servants for the acts or negli- 
geuce of any mere fellow-servant or co-employee of 








such servant where the fellow-servant or co-employee 
does not sustain this representative relation to the 
master.”’ 

It would be easy to accumulate authorities on these 
propositions, for questions of this kind are constantly 
arising in the courts. It is enough however to refer to 
those in this court. In the cases of Hough v. Railway 
Company, 100 U. S. 213, and Railroad Company v. Her- 
bert, 116 id. 642, this court recognized the master’s obli- 
gation to provide reasonably suitable place and ma- 
chinery, and that a failure to discharge this duty 
exposed him to liability for injury caused thereby to 
the servant, and that it was immaterial how or by 
whom the master discharged that duty. The liability 
was not made to depend in any manner upon the grade 
or service of a co-employee, but upon the character of 
the act itself, and a breach of the positive obligation 
of the master. In both of them the general doctrine 
of the master’s exemption from liability for injury to 
one servant through the negligence of a co-employee 
was recognized, and it was affirmed that the servant 
assumed all the risks ordinarily incident to his employ- 
ment. In Railroad Company v. Fort, 17 Wall. 553, 
where a boy was injured through dangerous machinery 
in doing an act which was not within the scope of his 
duty and employment, though done at the command 
of his immediate superior, this court, while sustaining 
the liability of the master, did so on the ground that 
the risk was not within the contract of service, and 
that the servant had no reason to believe that he 
would have to encounter such a danger, and declared 
that the general rule was that the employee takes upon 
himself the risks incident to the undertaking, among 
which were to be counted the negligence of fellow- 
servants in the same employment. In the cases of 
Randall v. Railroad Company, 109 U. S. 478, and 
Steamship Company v. Merchant, 133 id. 375, the per- 
sous whose negligence caused the injury were adjudged 
to be fellow-servants with the parties injured, so as to 
exempt the master from liability; and while the ques- 
tion in this case was not there presented, yet in neither 
case were the two servants doing the same work, al- 
though it is also true that in each of them there was no 
control by one over the other. It may safely be said 
that this court has never recognized the proposition 
that the mere control of one servant over another in 
doing a particular piece of work destroys the relation 
of fellow-servauts, and puts an end to the master’s lia- 
bility. On the contrary, all the cases proceed on the 
ground of some breach of positive duty resting upon the 
master, or upon the idea of superintendence or control 
of adepartment. It has ever been affirmed that the 
employee assumes the ordinary risks incident to the 
service; and as we have seen, it is as obvious that there 
is risk from the negligence of one in immediate con- 
trol as from one simply a co-worker. That the run- 
ning of an engine by itself is not a separate branch of 
service, seems perfectly clear. The fact is all the locomo- 
tive engines of a railroad company are inthe one depart- 
ment, the operating department; and those employed 
in running them, whether as engineers or firemen, are 
engaged in a common employment and are fellow- 
servants. It might as well be said that where a livery- 
man has a dozen carriages the driver of each bas charge 
of aseparate branch or department of service, and that 
if one drives his carriage negligently against another 
employee the master is exempt from liability. 

It may further be noticed that in this particular case 
the injury was not in consequence of the fireman's 
obeying any orders of bis superior officer. It did not re- 
sult frem the mere matter of control. It was through 
negligence on the part of the engineer in running his 
engine, and the injury would have been the same if the 
fireman had had nothing to do on the locomotive, and 
had not been under the engineer’s control. In other 
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words, an employee carelessly manages an engine, and 
another employee who happens to be near enough is 
injured by such carelessness. It would seem therefore 
to be the ordinary case of the injury of one employee 
through the negligence of another. 

Again, this was not simply one of the risks assumed 
by the employee when entering into the employment, 
and yet not at the moment fully perceived and under- 
stood. 

On the contrary, the peril was known and volun- 
tarily assumed. The plaintiff admits in his testimony 
that he knew they had no right to the track without 
orders, and that there was a local train on the road 
somewhere between them and Bellaire; and yet, with 
this knowledge, and without protest, he voluntarily 
rode on the engine with the engineer. Hammond vy. 
Railway Company, 83 Mich. 334; Railway Company v. 
Leach, 41 Ohio St. 388; Wescot v. Railroad Co., 153 
Mass. 460. 

In the first of these cases the party injured was a sec- 
tion hand, who was injured while riding on a hand-car 
in company with a fellow-laborer and the section fore- 
man, and the negligence claimed was in propelling the 
hand-car along a curved portion of the track, with 
knowledge of an approaching train, and without send- 
ing a lookout ahead to give warning. In respect to 
this Mr. Justice Cahill, speaking for the court, says: 
‘But if this conduct was negligent, it was partici- 
pated in by Hammond. The latter had been going 
up and down this section of the road daily for three 
months. Whatever hazard there was in such a posi- 
tion was known to him, and he must be held to have 
voluntarily assumed it. * * Where, as in this 
case, the sole act of negligence relied on is participated 
in, and voluntarily consented to by the person injured, 
with full knowledge of the peril, the full question of 
the master’s liability did not arise.” 

So, in this case, Baugh equally with the engineer 
knew the peril, and with this knowledge voluntarily 
rode with the engineer on the engine. He assumed 
the risk. 

For these reasous we think that the judgment of the 
Circuit Court was erroneous, and it must be reversed 
and the case remanded for a new trial. 

FULLER, C. J., dissenting. I dissent because, in my 
judgment, this case comes within the rule laid down 
in Railway Company v. Ross, 112 U. 8. 377, and the de- 
cision unreasonably enlarges the exemption of the 
master from liability for injury to one of his servants 
by the fault of another. 

necro 
PARDON—VIOLATION OF CONDITIONS—RE- 
MAND FOR ORIGINAL PUNISHMENT. 
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STATE, EX REL. O’CONNOR, V. WOLFER, WARDEN. 

A convict who has received and accepted a conditional par- 
don may not be arrested and remanded to suffer his origi- 
nal punishment because of an alleged non-performance 
of the condition, upon the mere order of the governor. He 
is entitled to a hearing before the court in which he was 
convicted, or some superior court of criminal jurisdic- 
tion, and an opportunity to show that he has performed 
the condition of his pardon, or that he has a legal excuse 
for not having done so. 

On such hearing the court may in its discretion, if in doubt as 
to the facts, take the verdict of a jury, but the party is 
not entitled to a jury trial as a matter of right, except 
upon the question whether he is the same person who was 
convicted, if he pleads that he is not. 


ROCEEDINGS by the State, on the relation of 
Thomas O’Connor, against Henry Wolfer, warden 

of the State prison, to declare illegal relator’s reincar- 
ceration in the State prison for the alleged violation of 
the conditions of a pardon. 


Relator discharged. 





H. H. Gillen and J. C. Nethaway, for relator. 


H. W. Childs, Attorney-General, and George B. Ed- 
gerton, Assistant Attorney-General, for respondent. 


MITCHELL, J. As the respondent traversed none of 
the relator’s allegations of fact, the petition for the 
writ must, for the purposes of this hearing, be taken as 
true. Therefore no statement of facts other thana 
reference to this petition is necessary. That the par- 
don granted to relator was conditional, and that the 
condition was a valid one, cannot admit of doubt. The 
power to grant conditional pardons is conceded. The 
statute (Gen. Stat. 1878, chap. 119), which is but de- 
claratory of the common law, expressly so provides. 
A pardon being wholly a matter of mercy, the governor 
may impose any condition that he pleases, at least pro- 
vided that it is neither immoral, impossible nor illegal. 
The condition in this case, to-wit, that the prisoner 
‘‘take up his residence out of the State, and maintain 
the same outside of the State during the balance of 
his life,’? was neither immoral, impossible nor illegal. 
The fact that this condition precedes the operative 
part of the pardon, which, if taken by itself, would be 
unconditional, is unimportant. Taking the whole in- 
strument together, it is perfectly evident that the in- 
tention was that the pardon should be subject to this 
condition. 

It appears that about a week after the pardon had 
been issued, and the relator discharged, the governor, 
without giving him any opportunity to be heard, issued 
his order to the warden of the penitentiary by which, 
after assuming to recite the condition of the pardon 
and the non-performance of it by the relator, he de- 
clared the pardon null and void, and directed the war- 
den to arrest the relator and return him to the State 
prison, to be there kept in confinement in accordance 
with the judgment of the court before which he had 
been convicted; that upon the authority of this order 
alone the relatur was shortly after arrested, and with- 
outany trial or hearing in court or otherwise, and 
without being given any opportunity to be heard as to 
whether he had violated the conditions of his pardon, 
was returned to the State prison, where he is still con- 
fined. 

‘The main question, and the one which presents itself 
is the threshold of this case,is whether a person who has 
been discharged on a conditional pardon can be recom- 
mitted to the State prison without any hearing or ad- 
judication, upon the mere order of the governor, who 
has assumed to determine ex purte that the condition 
of the pardon has not been performed. It seems to us 
that such a course is warranted neither by law nor by 
a just regard for the personal liberty of the citizen. It 
is of course well settled that if a person be pardoned 
upon a condition, either precedent or subsequent, 
which he neglects to perform, the pardon is void, and 
he may be remanded to suffer his original sentence; 
but upon the question whether he has neglected to 
perform the condition, and is therefore liable to be 
thus remanded, he is entitled to a hearing and adjudi- 
cation. 

As a pardon is wholly a matter of mercy, we are not 
prepared to hold that the Legislature may not provide 
that in case of a conditional pardon the governor may, 
even without giving the person an opportunity to be 
heard, determine whether the condition has been vio- 
lated, and if he determines that it has, remand him to 
the State prison; and it may be, that even in the ab- 
sence of any statute, the governor would bave the 
right to insert such a provision or condition in the par- 
don itself, for it might well be argued that the statute 
in the one case, and the express provision of the in- 
strument itself in the other, constituted a condition to 
which the prisoner voluntarily subjected himeelf by 
the acceptance of the pardon. See Kennedy’s Case, 
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135 Mass. 48,and Arthur v. Craig, 48 Lowa, 264. But 
the pardon in this case contained no such condition, 
and our statute is entirely stlent as to the mode of pro- 
cedure. The procedure therefore in such cases is gov- 
erned by the rules of the common law. We havecare- 
fully examined ali the cases within our reach, both 
English and American, and find that, except where 
otherwise provided by statute, as in Massachusetts, 
the uniform practice from the earliest date has been 
that, upon complaint that the person has not per- 
formed the condition of his pardon, a warrant is is- 
sued, upon which he is arrested, and committed to jail 
until he can be brought before the court for a hearing; 
that thereupon an order, rule or some such process 
(the precise form of which is not very material), issued 
by the court in which he was convicted (or some supe- 
rior court of criminal jurisdiction), he is brought be- 
fore the court to show cause why execution should not 
be awarded against him on his original sentence. The 
record of his conviction is then produced. The first 
thing is that it must appear that he is the same person. 
If he pleads that he is not, a venire to try that fact is 
awarded. Ifthe jury find, or if he confess that he is 
the same person, then there may be other questions, 
according to the nature of the condition of the pardon, 
for the consideration of the court, as, for example, in 
this case, whether the prisoner had had a reasonable 
time within which to remove from the State, or 
whether he had been necessarily delayed in doing so by 
reason of the sickness of his wife. On all such and 
similar matters touching the question whether he had 
failed to perform the condition of his pardon the pris- 
oner is entitled to be heard, just as he was entitled to 
be heard why sentence should not be passed on him 
when he was originally brought before the bar of the 
court for sentence after verdict. It is competent for 
the prisoner in such cases to present any facts consti- 
tuting an excuse for non-performance of the strict 
terms of the condition, as, for example, extreme pov- 
erty or sickness; and if the court is of the opinion that 
such impediments amount to a lawful excuse, he 
should be discharged. Aickles’ Case, 1 Leach Cr. Cas. 
390; Thorpe’s Case, id. 396, note. 

If the court is in doubt in regard to the facts which 
rest in pais, it has been sometimes the practice to take 
the verdict of a jury. This was done in Thorpe’s Case, 
supra. But while we have no doubt of the right of the 
court to do this, we are of opinion that the prisoner is 
not entitled to the verdict of the jury as a matter of 
right. 

According to the course of the common-law practice 
the only issue that must betried by a jury is whether 
the prisoner is the same person who was convicted. 
The reason for this is that otherwise a person might be 
remanded to suffer punishment who has never been 
tried bya jury. Butif it be found or admitted that 
the prisoner is the same person, no other or greater 
formalities are required in reiterating the sentence, 
and returning him to imprisonment under it, than 
were required when he was brought up for original 
sentence. 

The contention of relator’s counsel, based princi- 
pally upon the authority of People v. Moore, 62 Mich. 
496, that a pardoned convict, charged with having vio- 
lated the conditions of his pardon, must be arrested 
and tried in the same manner—that is, upon an indict- 
ment and by a jury—as other offenders against the law, 
is in our judgment not only contrary to the course of 
the common law from the earliest times, but proceeds 
upon an entirely erroneous theory as to the status of 
a person released upon a conditional pardon, and as to 
the nature of proceedings to remand him to imprison- 
ment upon non-performance of its conditions. If the 
violation of the conditions was a crime, as it is in 
certain cases insome jurisdictions, and if the person 





was charged with that crime, of course he would have 
to be tried inthe same manner as those charged with 
any other offense; and if a second or new conviction 
of the original offense was necessary, the same thing 
would be true. But the non-performance of the condi- 
tion of a pardon is not an offense. Neither is there any 
second trial and conviction of the prisoner for the 
original offense. He had been already tried and con- 
victed of the crime of which he was conditionally par- 
doned, and if be violates the condition, the pardon is 
altogether void, and he is remanded to suffer his origi- 
nal, and not a new, sentence for the crime (and not 
some other) of which he had been already convicted. 
Without multiplying authorities, we merely refer, in 
support of our views, to People v. Potter, 1 Park.Crim. 
47, where the earlier cases, both English and Ameri- 
can, are quite extensively cited and commented upon, 

Counsel however makes the point that upon relator’s 
own showing in his petition he had violated the condi- 
tion of his pardon, and therefore, even if the means by 
which he was returned to the State prison were un- 
lawful, still he ought to be remanded to the custody of 
the warden. Weare not prepared to say, that where 
a person who has been thus returned to prison in an 
illegal manner sues outa writ of habeas ccrpus before 
acourt of competent original criminal jurisdiction, 
such court may not, onthe return to the writ, bear and 
determine the question whether the condition of the 
pardon had been performed, and if the fact be adjudi- 
cated adversely to the prisoner, remand him to suffer 
his original sentence. But this is not a court of origi- 
nal criminal jurisdiction, and will not enter into the 
consideration of any such questions, but will merely 
inquire whether the relator’s present detention is by 
authority of law, and if itis not, order his discharge. 
Of course such discharge is no bar to the institution 
of further proceedings in behalf of the State in the 
proper court, in the manner already indicated, to have 
the party remanded to prison. We will also add that 
we do not think that it necessarily follows, by any 
means, from the allegations of relator’s petition, that 
he had failed to perform the condition of his pardon. 
The governor's order recites that the condition was 
that he should immediately leave the State. This is 
incorrect. It was that he should ‘take up his resi- 
dence out of the State,"’ etc. No time being specified, 
he had what would be, under all the circumstances, a 
reasonable time. 

We do not care to enter into any extended discus- 
sion of the facts, but we suggest that it appears that he 
had a family in a distant part of the State; also that 
one of the expressed reasons for granting the pardon 
was that he might care for his family, who, it must 
have been expected, would either accompany or shortly 
follow him to his new residence; also that he had 
some property to be disposed of; further, that while 
he and his family were preparing to leave the State, 
and were about ready to start, his wife was suddenly 
taken dangerously ill, which further delayed his in- 
tended departure. In view of all these facts, it is at 
least an open question whether more than a reasonable 
time for leaving the State had elapsed, and if so, 
whether he had a lawful excuse for not leaving sooner. 
It is ordered that the relator be discharged from cus- 
tody. 

dactiniaenniipmaenicsiins 


CONSTITUTIONAL LAW—GAME LAWS. 
INDIANA SUPREME COURT, APRIL 19, 1893. 


STATE Vv. Lewis. 

The Revised Statutes, section 2117, making it a misdemeanor 
for any one to have in his possession a gill net or seine, 
except in certain cases, which are particularly specified, 
and prescribing the penalty therefor, is a constitutional 
exercise of police power. 
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W.C. McMahan and Fox & Robbins, for the State. 
T. J. Wood, for appellee. 


Otns, J. This is a prosecution by affidavit and in- 
formation filed against the appellee in the Lake Cir- 
cuit Court, charging the appellee with a violation of 
the statute making it amisdemeanor for a person to 
have in his possession a gill net or seine in certain cases, 
and prescribing the penalty therefor. Section 2 of an 
act entitled *‘An act to amend section 209 of an act en- 
titled ‘An act concerning public offenses and their 
punishment,’ approved April 14, 1881, the same being 
section 2117 of the Revised Statutes of 1881, and de- 
claring an emergency,’’ approved March 5, 1889, pro- 
vides: 

“ Section 2. It is hereby declared a misdemeanor for 
any person to have in his possession any gill net or 
seine (except a minnow net, as prescribed in section 1 
of this act, and except for use in Lake Michigan); and 
any one convicted of having such gill net or seine in 
his possession shall be fined not less than fifty dollars, 
nor more than two hundred dollars, for each offense, 
to which may be added imprisonment in the county 
jail for any determinate period; and every day’s pos- 
session of such gill net or seine shall constitute a sepa- 
rate and distinct offense under this act; provided that 
the provision of this section shall not apply to persons 
who may have such nets or seines wholly for use in the 
St. Joseph river or in private ponds.” 

The charge in the affidavit and information in this 
case is *‘ that David Lewis, on the 8th day of April, 
A. D. 1891, at and in the county of Lake and State of 
Indiana, did then and there unlawfully have in his pos- 
session a certain gill net, then and there being more 
than fifteen feet in length, and not then and there used 
by said David Lewis for catching minuows for bait,and 
not then and there being for use in Lake Michigan, 
and the said David Lewis not then and there having 
said gill net wholly for usein the St. Joseph river or in 
private ponds, contrary to the form of the statute,” 
etc. The appellee moved to quash the affidavit, which 
motion was overruled. There was a trial before the 
court, and the appellee was found guilty, and his pun- 
ishment fixed at a fine of 360. Appellee moved in ar- 
rest of judgment, and the court sustained the motion, 
and the State excepted to the ruling and prosecutes 
this appeal, assigning the ruling on the motion in ar- 
rest as error. 

The motion in arrest was sustained on the ground 
that the statute on which the prosecution is based, and 
which we have quoted, is unconstitutional and void. 
As to whether or not the court erred ‘n its ruling on 
the motion in arrest depends upon the validity or in- 
validity of the statute. The sole question discussed 
relates to the constitutionality of the statute, no 
technical objection being urged to the formal allega- 
tions of the affidavit or information, and we discover 
none. If the statute can be upheld, it must be on the 
theory that it is a proper police regulation. Many ob- 
jections are urged against its validity on behalf of the 
appellee, and we are afforded an able discussion of the 
question by the opinion of the judge who tried the 
cause, in support of his ruling, which is filed with and 
made a part of the brief of counsel for the appellee; 
but we are not inclined to agree with the views of the 
trial court as to the invalidity of the law. One of the 
principal objections urged to the law is that it deprives 
the citizens of a class or species of property, or the 
right to own and possess the same, which in itself is 
harmless, and in which of itself there is no inherent 
evil, and not a dangerous commodity. 

It is contended that a seine is a legitimate species of 
property, harmless in itself; that it may be manufac- 
tured from the same spool of thread that is used in 
stitching the garments we wear, and that it has lawful 





uses; that this law unwontedly deprives one of the law- 
ful uses and possession of such property ; that it makes 
it unlawful to have it in his possession; that it prohib- 
its the manufacture of seines for lawful purposes 
within the State, or for use beyond the limits of the 
State; that it even prohibits the transportation of 
them across the State by acommon carrier, for it makes 
it unlawful to have one in possession. The property 
described in this statute is adapted to a particular use. 
“Gill net’ is defined by Webster as ‘a flat net so sus- 
pended in the water that its meshes allow the heads of 
fish to pass, but catch in the gills when they seek to 
extricate themselves.’’ Webster also defines a “ seine”’ 
as “a large net, one edge of which is provided with 
sinkers, and the other with floats. It hangs vertically 
in the water, and when its ends are brought together, 
or drawn ashore, incloses the fish.’?” The Century Dic- 
tionary defines “ gill net’ as ‘‘a net which catches fish 
by the gills,”’ specifically describing it, while the same 
dictionary defines a seineas ‘a fishing net,’’ particu- 
larly describing it and the manner in which it is used. 
This statute prohibits the use of gill nets and seines, 
except certain kinds orin certain waters. They are 
not a species of property adapted to any other use. 
The fact that they are made of material harmless in 
itself, and valuable for other uses, does not change the 
right of the State to prohibit the use of or the posses- 
siov of such material when woven into nets used solely 
for the purpose of catching fish at times and in waters 
prohibited by statute. The gill net and the seino are 
made and used exclysively for catching fish, entrapping 
them and catching them in large quantities. This 
method of catching fish the State has a right to pro- 
hibit; and if it has a right to so prohibit the catching, 
why has it not the right also to prohibit persons having 
an article of property in their possession used solely for 
such unlawful purposes ? 

In Gentile v. State, 29 Ind. 409, it is held that the 
Legislature of the State has the power, under the Con- 
stitution, to pass laws for the preservation of fish by 
limiting the time and mode of taking them. In that 
case it issaid: ‘‘ Fish are fere nature, and as far as any 
right of property in them can exist, it is in the public, 
or is common to all. No individual property in them 
exists until they are taken and reduced to actual pos- 


session. 2 Bl. Com. 392. They are natives of the wa- 
ter. Itis there they generate and live and grow, and 


no individual property in them can attach whilst they 
remain thus free; but as they are valuable for food, 
the public has an interest in their protection and 
growth.” 

We think this states the true rule; and if, as we have 
said, the public has an interest in their protection and 
growth, and the Legislature has the right to prohibit 
their being taken from the waters during certain sea- 
sons of the year, and by certain means, then the Legis- 
lature has exclusive control over the matter, and may 
prohibit their destruction, and prohibit their being 
taken from the waters in any other manner than that 
prescribed by statute; forifthe Legislature has any 
control over the subject, it has full control,and is the ex- 
clusive judge as to the extent and manner in which they 
shall be lawfully taken from the water. Jamieson v. Oil 
Co., 128 Ind. 555; Fry v. State, 63 id. 560; State v. Kol- 
sem (Dec. 17, 1891), 150 id. 434. It does not absolutely 
prohibit a person having a gill net or seine in his pos- 
session. One may lawfully hold possession of either 
for the purpose of fishing in the waters of Lake Michi- 
gan or the St. Joseph river. If the Legislature has the 
right to prohibit the keeping of « seine in one’s posses- 
sion at all, it may prohibit the keeping of a seine in 
his possession, although it may be lawful to fish with a 
seine in the Ohio river, as suggested by counsel that 
persons have the right todo. Itis made unlawful to 
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lawful to use a weapon one had concealed, in self- 
defense, even to the extent of taking the life of his ad- 
versary, though he might be liable for carrying con- 
cealed weapons. A law prohibiting the carrying of 
concealed weapons is not invalid because one has the 
right, under certain circumstances, in self-defense, to 
take the life of his adversary. Laws prohibiting the 
carrying of concealed weapons have universally been 
held valid. This court, in other decisions, has held a 
law valid which regulated the manner of taking fish 
from the waters of the State, and prohibited their be- 
ing taken at certain seasons of the year. Stuttsman v, 
State, 57 Ind. 119; State v. Boone, 30 id. 225. 

A statute of New York prohibiting persons having in 
their possession game birds of certain specified kinds 
after a certain date, although killed at a time when 
the law permitted it, or brought from another State 
where there was no prohibition, was held valid. Phelps 
v. Racey, 60 N. Y. 10. Many other States have sus- 
tained likelaws. In Missouri it was held that a law 
which prohibits the selling or keeping in one’s posses- 
sion of certain game within a certain period of the 
year is valid, even when applied to game imported 
from another State, and that such a liw is not such a 
regulation of commerce as belongs exclusively to Con- 
gress. State v. Randolph, 1 Mo. App. 15. To the same 
effect is the decision in Magner v. People, 97 Ill. 320. 
In Massachusetts it was held that the statute prohibit- 
ing persons having in their possession certain specified 
birds between certain days of the year did not apply to 
birds in the possession of a person within the State, 
lawfully taken or killed in another State. Com. v. 
Hull, 128 Mass. 410. To the same effect is the holding 
of the Supreme Court in the State of Michigan. Peo- 
ple v. O'Neil, 71 Mich. 325. 

But the only difference in these decisions of the sev- 
eral States is in the construction of the statutes. They 
all hold such statutes valid, although some construe 
the statute toapply only to game killed within the 
State, the object of the law being to protect the 
wild game within the State. The statute of Michi- 
gan made the possession of the game prima fucie 
evidence of the violation of the law by the per- 
son in whose possession it was found, and in speak- 
ing of this statute the court in the latter case said: 
“It was right and proper for the Legislature to cast 
the burden of proof upon those having such game in 
their possession when the killing is by law prohibited, 
and fully protects the State from its evasion.’’ Stat- 
utes making ita criminal offense in certain cases to 
have counterfeit money, or dies or tools for making 
counterfeit money, in one’s possession, are universally 
held valid, though the material out of which they are 
constructed may be valuable for other purposes. See 
also Mugler v. Kansas, 125 U. S. 625; Kidd v. Pearson, 
128 id. 1; Kimmish v. Ball, 129 id. 217. 

In a matter over which the Legislature may properly 
exercise police power, ithas the right to so exercise 
such power, although in doing so it affects the property 
rights of the citizens. In Lawton v. Steele, 119 N. Y. 
226-234, the court said: “There are numerous exam- 
ples in recent legislation of the exercise of the legisla- 
tive power to declare property held or used in viola- 
tion of a particular statute a public nuisance, although 
such possession and use before the statute was lawful.’’ 
In State v. Snover, 42 N. J. Law, 341, a statute author- 
izing a fish warden appointed by the governor to enter 
on lands and destroy a fish basket constructed in vio- 
lation of the statute was held valid. That the Legisla- 
ture may prohibit the taking of the fish from the wa- 
ters within the State during certain seasons of the 
year, and may regulate the manner in which they may 
be taken during other portions of the year, we have no 
doubt; and having such power, it but follows that it 
may adopt any reasonable method to prevent their be- 


| 


ing caught or taken from the water in a manner 
deemed by the Legislature improper. [t was evidently 
deemed by the Legislature improper to allow fish to be 
eutrapped and taken from the waters of the State, ex- 
cept such as are excluded from the provisions of the act, 
by means of agill net or seine during any season of the 
year, and that it wasfor the public good to prohibit 
the catching of fish by means of the gill net or seine; 
and for the purpose of effectually carrying out the in- 
tent of the Legislature, it made it a criminal offense 
for any person to have in bis possession either of such 
nets, except he have the same for the purpose of use in 
waters named in the statute, and in which the use of 
the same were permitted; and we think the statute a 
valid enactment, and not within any constitutional in- 
hibition. 

It is suggested and held by the trial court tbat the 
provision of the statute allowing an indefinite term of 
punishment by imprisonment is invalid, but that such 
invalidity does not invalidate the whole statute. No 
imprisonment was imposed as a punishment in this 
case, and hence we do not feel culled upon to pass upon 
this provision. The clause of the statute providing for 
imprisonment is a separate one, and may be eliminated 
from the section without affecting the validity of the 
statute in any other respect. There is another pen- 
alty, complete in itself, provided in the statute, and if 
the portion providing for imprisonment be declared 
invalid, it would not affect the remainder, and is a 
complete and valid enactment, independent of such 
clause. It is possible that if it had been made to ap- 
pear that the appellee had possession of the seine for 
some lawful purpose, he would not have been guilty 
under the statute; but no such question is bere pre- 
sented, and if it were, it would not affect the validity 
of the statute. We therefore reach the conclusion that 
the statute is valid, and the court erred in sustaining 
the motion in arrest. 

Judgment reversed for further proceedings not in- 
consistent with this opinion. 


> 


CRIMINAL LAW—FAILURE OF ACCUSED TO 
TESTIFY IN HIS OWN BEHALF — COM- 
MENTS OF COUNSEL. 

UNITED STATES SUPREME COURT, APRIL 17, 1893. 
Witson v. UNITED STATES.* 

Any reference by counsel for prosecution to the accused’s 
failure to take the stand is improper, under the act of 
Mareh 15, 1878 (20 Stat., p. 30, chap. 37), which provides 
that such failure * shall raise no presumption against the 
defendant.” 

In a criminal trial the district attorney, in summing up the 
case tothe jury, said: “If I am ever charged with a 
crime, I will not stop by putting witnesses on the stand 
to testify to my good character, but I will go upon the 
stand, and hold up my hand before high heaven, and tes- 
tify to my innocence of the crime.’ The court, its at- 
tention being called to this language by defendant's coun- 
sel, said: “*I suppose the counsel should not comment 
upon the defendant not taking the stand.” The district 
attorney replied: “I did not mean to refer to it in that 
light, and I do not intend to refer in a single word to the 
fact that he did not testify in his own behalf.’ Counsel 
for defendant thereupon excepted. A verdict of guilty 
was rendered. Held, that the refusal or neglect of the 
court to prohibit any reference to the accused's failure to 
take the stand, and to emphatically instruct the jury not 
to attach any importance to such failure, was error, tend-" 
ing to prejudice defendant, and was sufficient ground for 
awarding a new trial 

The exception to the court’s action, or want of action, was 

the proper method of objection thereto, and such an ex- 





ception, when properly presented, can be considered on 
writ of error. 


*13 Sup. Ct. Rep. 765. 
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N error to the District Court of the United States 
for the northern district of Illinois. 
The defendant below, George E. Wilson, the plaiu- 


. * . Pf | 
tiff in error here, is a bookseller and publisher, carry- 


ing on his business in Chicago, Ill. He was indicted in 
the United States District Court for the northern dis- 
trict of that State for a violation of section 2 of the act 
of Congress of September 26, 1888 (25 Stat. 496), amend- 
ing section 3893 of the Revised Statutes, relating to the 
use of the mails to give information where and by what 
means obscene and lewd publications might be ob- 
tained, and was convicted and sentenced to imprison- 
ment in the penitentiary of the State for two years. 
To reverse that judgment he has brought this case to 
this court on writ of error. 

The indictment charged, in different counts, that the 
defeudant, by himself and another person, had depos- 
ited in the mail at Chicago, for delivery to John Ho- 
bart, at O'Fallon, IIL, and Jack Horner, at Collinsville, 
IlL., a letter and circular giving information where cer- 
taiv designated lewd and obscene books could be ob- 
tained. No attempt war made to show that the letter 
and circular were mailed by the defendant in person, 
butan attempt was made to show that some other per- 
son had done the act at the instigation or request of 
the defendant, and that he was responsible for it. The 
defendant did not request to be a witness or offer him- 
self as such, and the district attorney of the United 
States, in summing up the case to the jury, com- 
mented upon the fact that he had not appeared on the 
stand, as follows: 

“They say Wilson is a man of good character. It is 
a grand thing fora young man in Chicago to be the son 
of an honest man, because blood will tell. If the father 
is honest, the chances are the son will be honest too. 
Men live all their lives to build up a good character, 
because it is a shield against the attack of infamy. 
They called two or three witnesses here who testified 
to this young man’s character as being good, so far as 
they know; but 1 want to say to you, gentlemen of 
the jury, that if Ll am ever charged witha crime, I will 
not stop by putting witnesses on the stand to testify to 
my good character, but I will go upon the stand, and 
hold up my hand before high heaven, and testify tomy 
innocence of the crime.” 

To this language of the district attorney the counsel 
for the defendant excepted, and called the court’s at- 
tention to it, and the court said: * Yes, I suppose the 
counsel should not comment upon the defendant not 
taking the stand. While the United States court is not 
governed by the State’s statutes, 1 do not know that it 
ought to be the subject of comments by counsel,’’—to 
which the district attorney replied as follows: ‘‘I did 
not mean to refer to it in that light, and [ do not in- 
tend to referin a single word tothe fact that he did 
not testify in his own behalf,’’—to which the counsel 
for the defendant thereupon excepted. 

The act of Congress of March 15, 1878 (20 Stat., p. 30, 
chap. 37), provides ‘** that in the trial of all indictments, 
informations, complaints and other proceedings 
against persons charged with the commission of 
crimes, offenses and misdemeanors in the United 
States courts, Territorial courts and courts-martial, 
and courts of inquiry in any State or Territory, in- 
cluding the District of Columbia, the person so 
charged shall, at his own request, but not otherwise, 
bea competent witness; and his failure to make such 
request shall not create any presumption against 
him.” 

The objections of the defendant’s counsel to the lan- 
guage of the district attorney in his argument to the 
jury in referring to the defendant’s failure to appear 
on the stand as a witness, and testify to his innocence 
of the charge against him, and to the neglect of the 








court to forbid and condemn such refereuce, were em- 
bodied iit a bill of exceptions, and constitute one of 
the grounds urged forareversal of the judgment and 
the award of a new trial. 


C. Stuart Beattie, for plaintiff in error. 


alssistunt Atlorney-General Parker, for defendant in 
error. 


Frevp, J. The act of Congress permitting the de- 
fendant in a criminal action to appear as a witness in 
his own behalf, upon his request, declares, as it will be 


| seen, that his failure to request to be a witness in the 


case shall not create any presumption against bim. 

To prevent such presumption being created, com- 
ment, especially hostile comment, upon such failure 
must necessarily be excluded from the jury. The 
minds of the jurors can only remain unaffected from 
this circumstance by excluding all reference to it. 

At common law no one accused of crime could be 
compelled to give evidence in a prosecution against 
himself, nor was he permitted to testify in his own be- 
half. The accused might rely upon the presumption of 
the law that he was innocent of the charge, and leave 
the government to establish his guilt in the best way 
it could. 

This rule, while affording great protection to the ac- 
cused against unfounded accusation, in many cases de- 
prived him from explaining circumstances tending to 
create conclusions of his guilt which he could readily 
have removed if permitted to testify. To relieve him 
from this embarrassment the law was passed. In 
mercy to him, he is by the act in question permitted, 
upon his request, totestify in his own behalf in the 
case. ln avast number of instances the innocence of 
the defendant of the charge with which he was con- 
fronted has been established. 

But the act was framed with a due regard also to 
those who might prefer to rely upon the presumption 
of innocence which the law gives to every one, and 
not wish to be witnesses. It is not every one who can 
safely venture on the witness stand, though entirely 
innocent of the charge against him. Excessive timid- 
ity, nervousness when facing others and attempting to 
explain transactions of a suspicious character, and 
offenses charge against him, will often confuse 
and embarrass him to such a degree us to increase 
rather than remove prejudices against him. Itis not 
every one, however honest, who would therefore will- 
ingly be placed on the witness stand. The statute, in 
tenderness to the weakness of those who from the 
causes mentioned might refuse to ask to be witnesses, 
particularly when they may have been in some degree 
compromised by their association with others, deglares 
that the failure of a defendant ina criminal action to 
request to be a witness shall not create any presumption 
against him. 

In this case this provision of the statute was plainly 
disregarded. When the district attorney, referring to 
the fact that the defendant did not ask to be a witness, 
said to the jury, “ [ want to say to you, that if I am 
ever charged with crime, I will not stop by putting 
witnesses on the stand to testify to my good character, 
but I will go upon the stand, and hold up my hand be- 
fore high heaven, and testify to my innocence of the 
crime,”’ he intimated to them as plainly as if he had 
said in so many words that it was a circumstance 
against the innocence of the defendant that he did not 
go on the stand and testify. Nothing could have been 
more effective with the jury to induce them to disre- 
gard entirely the presumption of innocence to which 
by the law he was entitled, and which by the statute 
he could not lose by a failure to offer himself as a wit- 
ness; and when counsel for defendant called the at- 
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tention of the court to this language of the district at- 
torney, it was not met by any direct prohibition or 
emphatic condemnation of the court, which only said: 
**T suppose the counsel should not comment upon the 
defendant not taking the stand.” It should have said 
that the counsel is forbidden by the statute to make 
any comment which would create, or tend to create, a 
presumption against the defendant for his failure to 
testify. 

Instead of stating, after mentioning that the United 
States court is not governed by the State’s statutes, ‘I 
do not know that it ought to be the subject of comment 
by counsel,” the court should have said that any such 
comment would tend necessarily to defeat the very 
prohibition of the statute; and the reply of the district 
attorney to the mild observation of the court only in- 
tensified the fact to which he had already called the 
attention of the jury: “Idid not mean to refer to it 
in that light, and Ido not intend to refer in a single 
word to the fact that he did not testify in his own be- 
half,” which was equivalent tosaying: ‘* You, gentle- 
men of the jury, know full well that an innocent man 
would have gone on the stand, and have testified to 
his innocence, but Ido not mean to refer to the fact 
that he did not, for it is a circumstance which you will 
take into consideration without it."’ By this action of 
the court in refusing to condemn the language of the 
district attorney, and to express to the jury in em- 
phatic terms that they should not attach to the failure 
any importance whatever as a presumption against the 
defendant, the impression was left on the minds of the 
jury, that if he were an innocent man, he would have 
gone on the stand as the district attorney stated he 
himself would have done. 

This language of the district attorney, and this ac- 
tion, or rather want of action, of the court, are set 
forth in the bill of exceptions; and although excep- 
tions are generally taken to some ruling, or want of 
ruling, by the court in the progress of the trial in the 
admission or the rejection of evidence or the interpre- 
tation of instruments, yet they can be taken to its ac- 
tion, or want of proper action, upon any proceeding 
in the progress of the trial, from its commencement to 
its conclusion, and when properly presented, can be 
considered by the court on writ of error. 

The refusal of the court to condemn the reference of 
the district attorney and to prohibit any subsequent 
reference to the failure of the defendant to appear as a 
witness, tended to his prejudice before the jury, and 
this effect should be corrected by setting the verdict 
aside and awarding a new trial. 

Similar statutes to the one we have been considering 
have been passed by several States, and the rulings 
upon them have been substantially in accordance with 
our judgment in this case. 

In 1866 the Legislature of Massachusetts passed an 
act almost identical in terms with the act of Congress 
under consideration. It provided that ‘‘in the trial of 
all indictments, complaints and other proceedings 
against persons charged with the commission of crimes 
or offenses, the person so charged shall, at his own re- 
quest, and not otherwise, be deemed a competent wit- 
ness; nor shall the neglect or refusal to testify create 
any presumption against the defendant.’’ The provis- 
jon has been since re-enacted in substantially the same 
terms. Stat. Mass. 1866, chap. 260; Stat. Mass. 1870, 
chap. 393, $1, cl. 3; Pub. Stat., chap. 169, § 18, cl. 3. 
And in the case of Com. v. Scott, 123 Mass. 239, where 
the indictment aguinst the defendants was for break- 
ing and entering the house in the night-time with in- 
tent to commit larceny therein, none of the defend- 
ants testified at the trial, and the prosecuting attorney 
in his closing argument commented upon this fact, 
when the counsel for the defendants interrupted him, 





and asked the judge to rule that the fact that the de- 
fendants did not testify could not be commented on 
by the government; but the judge, having first stated 
the law that the fact that they did not testify did not 
create any presumption against them, ruled that inas- 
much as the matter had been referred to by their coun- 
sel, the prosecuting attorney had aright to comment 
on the reasons given for their not going upon the stand 
and testifying in their behalf, and also to give the rea- 
sons which the government contended really existed 
for their not testifying, and permitted the prosecuting 
attorney to proceed in his comments. The jury hav- 
ing rendered a verdict of guilty, the defendants alleged 
exceptions, and the case went to the Supreme Judicial 
Court of the Commonwealth. The chief justice, in de- 
livering the opinion of the court, after referring to the 
fact that the government had no right to interrogate a 
person accused of crime, orto compel him to testify, 
but was bound to sustain its charge by independent 
evidence, observed that ** the statutes allowing persons 
charged with the commission of crimes or offenses to 
testify in their own behalf were passed for their bene- 
fitand protection, and clearly recognize their consti- 
tutional privilege, by providing that their neglect or 
refusal to testify shall not create any presumption 
against them.”’ 

And again: * The course of the closing argument for 
the prosecution tended to persuade the jury that the 
omission of the defendants to testify implied an admis- 
sion or a consciousness of the crime charged; and 
the presiding judge, in permitting such a course of ar- 
gument, against the objection of the defendants, and 
in ruling that the prosecuting attorney had a right to 
comment on the reasuns which the defendants’ coun- 
sel gave for their not going upon the stand and _ testi- 
fying in their behalf, and also to give the reasons 
which the government contended really existed for 
their not testifying, committed an error which was 
manifestly prejudicial to the defendants, and which 
obliges the court to set aside the verdict and order a 
new trial.” 

The Criminal Code of Illinois, after providing that 
in criminal cases the accused may, on his own motion, 
testify in the case, declares iu a proviso that *‘ his neg- 
lect to testify shall not create any presumption against 
him, nor shall the court permit any reference or com- 
mentto be made to or upon such neglect.” 

In the case of Austin v. People, 102 IL. 261, 264, a ref- 
erence had been made to the neglect of the accused to 
testify, both inthe opening and concluding argument 
for the prosecution; and the court, in setting aside the 
verdict of guilty which was rendered in that case, 
said: ‘‘ When the statute says that no presumption 
against the accused shall be created by his neglect to 
testify, it clearly meant that, in cases where the de- 
fendant should not choose to avail himself of the privi- 
lege offered by the statute, the trial should be con- 
ducted in the same manner and upon the same pre- 
sumptions as if the statute had not been passed.”’? And 
again: “ We do notsee how this statute can be com- 
pletely enforced, unless it be adopted as a rule of prac- 
tice that such improper and forbidden reference by 
counsel for the prosecution shall be regarded as good 
ground for a new trial in all cases where the proofs of 
guilt are not so clear and conclusive that the court can 
say affirmatively the accused could not have been 
harmed from that cause.’’ 

This view of the effect of the objections taken to the 
course of the district attorney, and to the failure of 
the court to properly condemn it, renders it unneces- 
sary to consider any other alleged errors. 

The judgment must be reversed and the cause re- 
manded, with directions to award a new trial, and it 
is so ordered. 














THE ALBANY LAW JOURNAL. 


477 














MASTER AND SERVANT—TORTS OF SER- 
VANT—LIABILITY OF MASTER— EXCES- 
SIVE DAMAGES. 


RHODE ISLAND SUPREME COURT, FEB. 25, 1893. 


STAPLES V. SCHMID.* 

It is within the scope of the employment of a salesman left 
in charge of his employer's store to cause the arrest of 
persons for stealing therefrom, and the employer will be 
liable for his act in causing the arrest of a customer 
whom he erroneously suspected of theft. 

Defendants’ salesman, erroneously suspecting plaintiff of 
having stolen certain goods from the store which was in 
his charge, detained her, and had her sent to the police 
station, and there searched. Held, that a verdict award- 
ing plaintiff $750 damages was grossly excessive, punitive 
damages not being allowable except where the master 
participates in or approves the wrongs of his servant. 


Pg by Phoebe A. Staples against John M. 

Schmid and another to recover for her wrongful 
arrest, caused by defendants. There was judgment for 
plaintiff, and defendants petition for a new trial. New 
trial granted, provided plaintiff refused to remit all 
damages in excess of $100. 


George J. West, for plaintiff. 
Frederick Rueckert, for defendants. 


DouG.as, J. The jury have substantially found in 
this case that the defendants’ salesman, erroneously 
suspecting the plaintiff of having stolen a package of 
spoons from the store, which was in his charge, de- 
tained her, sent for a police officer, and caused her to 
be sent to the police station, and there searched, and 
they assessed the damages to the plaintiff in the sum 
of $750. The defendants bring their petition for a new 
trial, alleging that the verdict is against the evidence; 
that if the facts were as found, the defendants are not 
liable, and that the damages are excessive. The ques- 
tions of law involved are raised by exceptions to the 
refusal of the presiding judge to rule as requested by 
the defendants, and by exceptions to the charge as 
given. The proposition upon which these exceptions 
are based, and which the defendants contend is estab- 
lished by the cases he cites, is that as matter of law it 
is not within the scope of theemployment of a sales- 
man left in charge of a store to cause the arrest and 
search of aperson whom he believes to have stolen 
property from his custody. The general rule defining 
the liability of a master for the acts of his servant is 
thus laid down in Wood on Master and Servant, sec- 
tion 279: ** For all acts done by the servant under the 
express orders or direction of the master, as well as 
for all acts done in the execution of his master’s busi- 
ness within the scope of his employment, the master 
is responsible; but when the act is not within the scope 
of his employment, or in obedience to the master’s or- 
ders, it is the act of the servant, and not of the mas- 
ter, and the servant alone is responsible therefor.” 
The principle of the rule is stated by Andrews, J., in 
Rounds v. Railroad Co., 64 N. Y. 129, as follows: 
“The master is liable only for the authorized acts of 
the servant, and the root of his liability for the ser- 
vant’s act is his consent, express or implied, thereto, 
When the master is to be considered as haviug author- 
ized the wrongful act of the servant so as to make him 
liable for his misconduct is the point of difficulty. 
Where authority is conferred tv act for another 
without special limitation, it carries with it, by impli- 
cation, authority to do all things necessary to its exe- 
cution; and when it involves the discretion of the ser- 
vant or the use of force toward or against another, the 
use of such discretion or force is a part of the thing 





*26 Atl. Rep. 193. 





authorized, and when exercised, becomes as to third 
persons, the discretion and act of the master. * * * 
The master who puts the servant ina place of trust or 
responsibility, or commits to him the management of 
his business or the care of his property, is justly held 
responsible when the servant, through lack of judg- 
ment or discretion, or from infirmity of temper, or un- 
der the influence of passion, aroused by the circum- 
Stances and the occasion, goes beyond the strict line of 
his duty or authority, and inflicts an unjustifiable in- 
jury upon another.”’ 

It is not contended that this general rule is not sei- 
tled by reason and authority, but the defendants say 
that the acts here complained of were not within the 
scope of theiragent’s employment. It is obvious that 
in most cases the question is one of fact. What are 
the limitations of an agent’s or a servant’s authority 
depends generally upon the things he is to do, the ob- 
ject he is set to accomplish, the degree of discretion 
which the position whers he is placed and the exigen- 
cies of the occasion reasonably call for. These are 
matters of common knowledge when they pertain to 
the ordinary occupations of men, matters of fact, as 
well known to the jury as to the court, or inferences of 
fact from well-known or proven facts, which it is as 
much the province of the jury to draw as it is the prov- 
ince of the court to carry out a principle of law to par- 
ticular deductions. It is only when the act under con- 
sideration is clearly foreign to the scope of theemploy- 
ment that the court can exclude it as a matter of law. 
Opinion of Denman, J., for a majority of the court in 
Burns v. Poulson, 42 L. J. C. P. 302; L. R.,8C. P. 563. 
“What is or isnot within the course of the servant’s 
employment or the course of bis authority is, within cer- 
tain limits, a question of fact; and the decisions of the 
courts on the subject are not altogether consistent, or 
easily to be reconciled.’’ Add. Torts (6th ed., by H. G. 
Wood), *107. Some of these inconsistencies have evi- 
dently arisen from attempts to ascertain sharp legal 
distinctions where the cases presented legitimately 
only questions of fact. Bearing in mind these conside- 
rations, we may now consider the cases cited by coun- 
sel as settling principles by which this case should be 
decided. 

Two principles seem to be recognized by the English 
cases cited: First. That when a servant not specially 
appointed to protect property arrests a person whom 
he supposes to have stolen his master’s goods, the ser- 
vant must be presumed to have acted in pursuance 
of his duty as a good citizen, and not in the scope of 
his employment asaservant. This was strenuously 
urged by counsel in Edwards v. Railway Co., L. R., 
5 C. P. 445, and was adopted by the court as the rule 
for that case. Wedoubt its cogency as arule of uni- 
versal application. The arrest of a thief is not an or- 
dinary necessity of commercial business. An attempt 
to steal is an extraordinary event which puts the guar- 
dian of the property to an instantaneous election of 
means to frustrate it. A clerk or salesman in such a 
case may ex necessitate be invested with duties and 
powers which are more germane to the scope of em- 
ployment of an officer. The opinions of the judges 
however are instructive in this connection as showing 
assent to the converse of the proposition, which is 
nearer the case at bar. Keating, J. (p. 448), says: “If 
there is any evidence to fix the defendants, it must be 
upon an implied authority resulting from Holmes’ po- 
sition as their servant, and that raises, broadly, the 
question whether a person in the position of Holmes 
has implied authority to give into custody any one 
whom he suspects to have stolen his master’s goods. [ 
think there is no such implied authority. It is admit- 
ted that the point is new, and that there is no case iu 
which such an authority has been assumed to exist. 
* * * There seems no grounds for saying that what 
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was done was in the ordinary course of the business of | 
the company, nor that it was for their benefit, except 
in so far as it is for the benefit of all the queen’s sub- 
jects that acriminal should be convicted. If Holmes 
acted from asense ofthe duty which rests on every 
one to give in charge a person whom he thinks is com- 
mitting a felony, his conduct would in no way be con- 
nected with the defendants.”’ 

Montague Smith, J., says: ‘‘ No doubt if in further- 
ance of the particular business of the company it is 
necessary to arrest a person, the servants of the com- 
pany have an implied authority to do it. * * * 
Here however the cause of the arrest was not at all 
connected with the company’s business, and it cannot, 
I think, be presumed that the company gave authority 
to their servants generally to apprehend any person 
whom the servants think is committing a felony, even 
though on the company’s property.” 

Brett, J.: *‘Itisnot enough that the act should be 
for the benefit of the master, but it must be in the or- 
dinary course of business, in order that an authority 
to do it may be implied. In the case of a person being 
arrested for breaking the company’s by-laws, it may 
well be said that this is the way in which the company 
carry on their business; and similarly if an officer be 
appointed expressly to watch the company’s property. 
I should think, if he took an innocent person into cus- 
tody on the charge of stealing, it might well be said 
that the company were liable.” 

In Allen v. Railway Co., L. R., 6Q. B. 65, a booking 
clerk for the railway company caused the arrest of a 
person who had apparently attempted to rob the till 
in his charge. The attempt was unsuccessful, and had 
ceased at the time of the arrest. It was held that such 
an arrest was notin the scope of the clerk’s employ- 
ment, its object being the punishment of the offense, 
not the protection of the property, but in the course of 
his opinion Blackburn, J., says (p. 68): ‘‘ I am inclined 
to think that ifa man in charge of atill were to find that 
a@ person was attempting to rob it, and he could not pre- 
vent him from stealing the property otherwise than by 
taking him into custody, the person incharge of the till 
might have an implied authority to arrest the offender; 
or if the clerk had reason to believe that the money 
had been actually stolen, and hecould get it back by 
taking the thief into custody, and he took him into 
custody with a view of recovering the property taken 
away, it might be that that also might be within the 
authority of the person in charge of atill. I am not 
however prepared to pronounce a decided opinion on 
these supposed cases. The present case is altogether 
different. There is a marked distinction between an 
act done for the purpose of protecting the property by 
preventing a felony, or of recovering it back, and an 
act done for the purpose of punishing the offender for 
that which has already been done.”’ 

Second. That it cannot be inferred as matter of law 
that a master has authorized his servant todo an act 
which he could not lawfully do himself in the circum- 
stances supposed by the servant to exist. In Poulton 
v. Railway Co., L. R., 2 Q. B. 534, this proposition is 
thus expressed by Mr. Justice Shee (p. 541): “An au- 
thority cannot be implied to have been given to a ser- 
vant to doan act which, if his master were on the spot, 
the master would not be justified in doing on the as- 
sumption of a particular state of fact.’’” The servant 
in this case caused the arrest of a passenger because he 
supposed the freight due for transportation of the pas- 
senger’s horse had not been paid. If the supposition 
had been true, the arrest would have been unlawful, 
and there could be no implied authority, because the 
limit of the servant’s powers was defined by act of 
Parliament. In the same case Blackburn, J., says 
(p. 588): ** There can be no question that where a rail- 





way company, or any other body, have upon the spot 


a person acting as their agent, that is evidence to go to 


| the jury that that person has authority to do all those 


things on their behalf which are right and proper in 
exigencies of their business—all such things as some- 
body must make up his mind, on behalf of the com- 
pany, whether they should be done or not; and the 
fact that the company are absent, and the person is 
there to manage their affairs, is prima fucie evidence 
that he was clothed with authority todo all that was 
right and proper; and if he buppens to make a mis- 
take or commit an excess while acting within the 
scope of his authority, his employers are responsible 
for it.” 

In applying the principle of this case its limitation 
must not be forgotten. 

1. Itis arule for the court, in the absence of evi- 
dence bearing upon the issue. It does not prevent a 
logical inference of fact from proven facts, even when 
that inference is that the master has directed a wrong. 
The Court of Appeals of New York, in Lynch v. Rail- 
road Co., 90 N. Y. 77, found that the jury were justi- 
fied in believing from the evidence that the gate-keeper 
was expected by thecompany to detain persons who 
refused to present tickets or to pay their fares. The 
scope of the employment being thus ascertained, they 
say (p. 86): ‘‘In any thing that he did, he did not act 
for any purpose of his own, but to discharge what he 
believed to be his duty to his principal. It matters not 
that he exceeded the powers conferred upon him by 
his principal, and that he did an act which the princi- 
pal was not authorized to do, so long as he acted in the 
line of his duty, or being engaged in the service of the 
defendant, attempted to perform aduty pertaining, or 
which he believed to pertain, to that service. He de- 
tained the plaintiff at the [railroad] station, caused his 
arrest, went with the police officer to the police station, 
there made a complaint, and then the next morning 
appeared before the police magistrate and renewed his 
complaint. These were successive steps taken by the 
gate-keeper to enforce the payment of the fare by the 
plaintiff, or to punish him for refusing to pay it, and 
for all that he did the defendant is responsible.’’ See 
also Smith v. Webster, 23 Mich. 298; Barden v. Felch, 
109 Mass. 154. 

2. Neither does this principle forbid the court to im- 
ply the responsibility of the master for the wrongful 
or excessive exercise of the servant’s discretion in a 
case where the act done would have been lawful if the 
supposed circumstance bad been real. This limitation, 
carefully made by Mr. Justice Shee, seems to have 
been ignored in the case of Mali v. Lord, 39 N. Y. 381, 
which is cited by counsel as decisive of the case at bar. 
The opinion, delivered by Judge Grover, rests the case 
upon the reasoning of Poulton v. Railway Co., but 
makes, as we think, an unwarranted extension of it. 
The court say (p. 384): ‘‘ It cannot be presumed that a 
master, by intrusting his servant with his property, 
and conferring power upon him to transact his busi- 
ness, thereby authorizes him to do any act for its pro- 
tection that he could not lawfully do himself if pres- 
ent. The master would not, if present, be justified in 
arresting, detaining and searching a person upon sus- 
picion, however strong, of having stolen his goods and 
secreted them upon his person. The authority of the 
superintendent could not therefore be implied from his 
employment.’ It is quite true that the master would 
have no right to arrest and search an innocent person; 
but it is equally true that he would have had the right 
to detain athief,and to recapture his property from 
him. ‘The case therefore was one where the act, aside 
from any excessive force, might be lawful or unlawful 
according to whether the supposed circumstances were 
real or unreal. The servant was left in a situation 
where he was obliged to determine the fact, and where 
his duty to his master depended upon his decision. 
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The decision was his, as the substitute of the master, 
and the act was one intended by him to be for his mas- 
ter’s benefit, and which his duty required if the facts 
were as supposed; hence, as to third persons, it was 
the master’s act. The criterion of the master’s liabil- 
ity can never be whether the act would have been law- 
ful for the master to have done in the circumstances 
as they actually existed. 

It remains to apply these principles to the case at 
bar. The servant in this case was left with an assist- 
ant in charge of his master’s store. His ordinary du- 
ties undoubtedly were to show goods, and to sell them 
to customers. It was however equally his duty to pro- 
tect his master’s property from pilfering. The acts 
complained of were evidently done with that inten- 
tion. The arrest was for the purpose of searching and 
for recovering the master’s property, not with the ob- 
ject of punishing crime against the public. The %stab- 
lishment was not a railroad station where the multi- 
plicity of employees confines each one to a narrow 
round of duties, where special officers are stationed to 
preserve orderand detain criminals; nor a large dry 
goods emporium, where detectives and watchmen are 
employed to guard against thieves. The servant here 
was salesman and custodian in one. Whatever the 
master might do in the protection of his property he 
expected his husband to do in his absence. If the ser- 
vant had seen the plaintiff take up and secrete the 
package of spoons in question, and had allowed her to 
walk away with them unmolested, could any one say 
that he had not been derelict in his duty to his master? 
If, in the performance of this duty, he mistook the oc- 
casion for it, or exceeded his powers, or employed an 
improper degree of compulsion, the mistake and the 
excess must be answered for by the master. We con- 
clude therefore that the directions asked by the de- 
fendants were rightly refused, and that the charge cor- 
rectly stated the law of the case. We are not con- 
vinced by an examination of the testimony that the 
preponderance of evidence is so strongly against the 
verdict as to warrant us in disturbing it. If the jury 
believed the plaintiff instead of the clerk and the po- 
lice officer, they were justified in finding the verdict 
of guilty. 

The damages however which were awarded are 
grossly excessive as compensation for the wrong which 
the plaintiff suffered. They must have been estimated 
on the supposition that exemplary or punitive dam- 
ages were allowable in acase of this kind. The law 
upon this point was settled at an early day by this 
court in the case of Hagan v. Railroad Co., 3 R. L. 88, 
where the late Chief Justice Brayton clearly shows 
that unless the principal participates in or approves 
the wrong of his servant, he can be held only for the 
actual damages occasioned thereby. The opinion of 
Judge Brayton is quoted with approval by the Su- 
preme Court of the United States in the recent case of 
Railroad Co. v. Prentice, 13 Sup. Ct. Rep. 265. 

For this reason we think a new trial should be 
granted, unless the plaintiff will consent to remit the 
damages in excess of the sum of $100. 





NEW YORK COURT OF APPEALS AB- 
STRACTS. 





COVENANTS — BUILDING RESTRICTIONS — CONVEY- 
ANCES—MARRIED WOMEN.— (1) An agreement among 
adjacent lot-owners, covenanting to reserve an open 
space in front of their lots, and not to build thereon, is 
a conveyance within 1 Revised Statutes, page 762, sec- 
tion 38, providing that the term ‘‘conveyance” em- 
braces every instrument in writing by which any estate 
or interest in real estate is created or aliened, or by 
which the title may be affected, aud when executed by 





a married woman it must be acknowledged by her 
apart from her husband, as required by 1 Revised Stat- 
utes, page 758, section 10, to entitle it to be recorded. 
(2) Though such married woman made a subsequent 
conveyance, subject to the couditions of party-wall 
agreements that the walls should commence eight feet 
back from the street line, but which did not prohibit 
building on the eight feet, it cannot be inferred that 
she had agreed that the eight feet adjoining the street 
was to be kept open, nor did such deed operate as 
a dedication of the eight feet as a court-yard. (3) The 
defective acknowledgment by such married woman of 
such agreement prevented its recording being consid- 
ered as notice to her subsequent grantee, though his 
attorney found such agreement in searching the title. 
17 N. Y. Supp. 383, reversed. (4) Such grantee was not 
charged with notice of such agreement, because when 
he purchased he found the houses generally set back 
eight feet from the line of the street. (5) The husband 
of such married woman, by joining in the execution 
of such agreement, and any purchaser from him, was 
bound thereby during his life only. May 5, 1893. 
Bradley v. Walker. Opinion by Earl, J. 


PLEADING—ACTION ON CONTRACT.—(1) In an action 
on acontract obligating plaintiff to assign to defend- 
ant, on request, “all inventions and letters-patent”’ 
obtained by plaintiff which may be useful in defend- 
ant’s business, and requiring defendant to pay plaintiff 
one-half the net profits arising from the sale of goods 
manufactured under the patents, a complaint which 
alleges that plaintiff assigned the patents, and that de- 
fendants used them, and made net profits by such use, 
is sufficient, without also alleging an assignment of 
“all inventions,” since the court cannot assume that 
defendant requested their assigument, and that plain- 
tiff refused. 17 N. Y. Supp. 365, reversed. (2) An alle- 
gation that the patents were assigned to ** defendant or 
for its use,’’ shows a suflicient compliance with the 
contract requiring the assignment to be made to de- 
fendant, where it is further alleged that the assign- 
ment was made at defendant’s request. May 5, 1893. 
Dalzell v. Fahys Watch-Case Co. Opinion by Karl, J. 


RAILROAD — ELEVATED — DAMAGES — EVIDENCE — 
OPINIONS—FINDINGS OF FACT.— (1) In an action against 
an elevated railway company for damages to abutting 
property, caused by defendant's railroad structure, 
where there is evidence that the property was worth 
$60,000 in 1873, when the panic commenced; that it 
was sold for 330,000 in 1877; that the completion of the 
Brooklyn bridge, in 1883, caused the value to increase; 
that plaintiff paid 360,000 for the property in 1884; that 
there was no substantial advance in the value up to 
the date of the trial, though adjoining property had 
appreciated; and defendant's expert testifies that the 
property was injured by said structure, an award of 
fee damages is justified. (2) Evidence that the prop- 
erty rented in 1873 for 36,000, that at the time of trial 
it yielded only $4,400, and that property in adjacent 
streets has increased in rental value, justifies an award 
of damages to the rental value of the property. (3) 
The fact that plaintiff cancelled a lease yielding a 
rental of $5,000, and granted a new one for a rental of 
$4,400, if done in good faith, because the tenant could 
not pay the larger rental, does not preclude plaintiff 
from having the reduced rental considered, in ascer- 
taining the value of the premises. 18 N. Y. Supp. 865, 
affirmed. (4) Noise may be an element of past dam- 
ages occasioned by an elevated railroad to abutting 
property, but it cannot be considered in ascertaining 
the compensation to be paid for the future appropria. 
tion of the street for railroad uses. (5) The damages 
occasioned by an elevated railroad to abutting property 
are measured by the excess of injury over benefits. (6) 
From a finding as to damages to the rental value by 
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the impairment of the easements of light, air and ac- 
cess *‘ over and above all special benefits,’’ an inference 
that the court failed to consider general benefits can- 
not be drawn in the absence of evidence of general 
benefits. (7) Where it does not appear that the court 
adopted an incorrect rule in awarding fee damages, or 
excluded from consideration any benefits, general or 
special, a refusal to find that the easements were of 
only nominal value, separated from the abutting prop- 
erty; that damages only to the extent that the disad- 
vantages exceeded the advantages were recoverable; 
that benefits caused by the railroad to the abutter’s 
property, not shared by the community in general, 
should be allowed; or that a passenger station near the 
property, used by many people, constituted a special 
benefit, is not error. (8) Although a building abutting 
ou the street occupied by an elevated railroad also 
abuts upon two other streets, it is properly treated as 
one property, in awarding damages, and the question 
whether damages can be recovered for injury to prop- 
erty not abutting on the street occupied by the railroad 
does not arise. (9) The fact that the purchaser of prop- 
erty abutting on a street occupied by an elevated rail- 
road takes subject to an outstanding lease, having 
several years to run, does not preclude him, after the 
expiration of the lease, from recovering past damages 
for those years. (10) [f an opinion, elicted on re-direct 
examination, is ouly an amplification of an opinion 
drawn out on cross-examination, an exception is un- 
tenable. (11) The admission of slips introduced by de- 
fendant, relating to transactions in real estate in the 
neighborhood of plaintiff's property, and used by a 
witness in testifying as to values, even if erroneous, is 
not ground for reversal where plaintiff introduced sev- 
eral of the slips on cross-examination, and the record 
does not show that they had, or could have had, any 
effect on the ivsue. May 5, 1893. Bischoff v. New 
York El. R. O& Opinion by Andrews, C. J. 


TRUSTEE—REMOVAL—EVIDENCE—APPEAL.— (1) The 
Code of Civil Procedure, section 2817, provides that a 
trustee may be removed, on petition by a person bene- 
ficially interested in the estate, for having wasted, im- 
properly applied, improvidently managed, or other- 
wise injured the property committed to his charge. 
Held, that where a trustee engages in unnecessary and 
frivolous litigation at the expeuse of the estate, and 
refuses to pay the income to the needy beneficiary till 
compelled to do so by legal proceedings, in spite of 
plain provisions that she should be liberally supplied, 
a sufficient reason exists for his removal. (2) The re- 
moval of a trustee is within the discretion of the surro- 
gate, and if his decision removing him is affirmed on 
appeal by the General Term, there is nothing for the 
Court of Appeals to review, where there is some evi- 
dence in the record to sustain the decision. May 5, 
1893. In re McGillivray. Opinion by Earl, J. 20 N. 
Y. Supp. 271, affirmed. 


——_-__—_— 


NOTES. 

‘THE memory of Jarndyce v. Jarndyce and the actu- 

ality of Concha v. Concha have been eclipsed by a 
still more protracted litigation. On Saturday last a pe- 
tition was presented to Mr. Justice Chitty in the case 
of Greenhill v. Chauncey for the payment out of cer- 
tain shares in the accumulation of a sum of money 
which was paid into court under an order of the old 
Court of Chancery in 1747. The original Greenhill and 
Chauncey appear to have been partners in the Temple 
Mills Brass Works, and there were also other persons 
interested in the firm. Squabbles took place over 
their respective shares in the business, and some time 
before 1747 they went to the Court of Chancery fora 








settlement of the dispute, little dreaming that ‘ Green- 
hill v. Chauncey’ would still figure in the court list 
toward the end of the nineteenth century. In the 
course of the litigation a sum of £1,221 12s. 7d. was 
paid into court and invested in South Sea Annuities. 
That sum has grown to the considerable figure of 
£14,243 6s. 2d., and is now claimed by the legal personal 
representatives of certain of the original, partners in 
the Temple Mills Brass Works, on whose behalf the 
petition was presented on Saturday. Mr. Justice 
Chitty intimated that ‘Government duties’ would ab- 
sorb a large part of the £14,000, that the claimants 
would have to prove their title at their own expense 
and that it was doubtful what they would receive.— 
London Law Journal. 


There is a great diversity both of opinion and prac- 
tice amongst judges as to the amount of punishment 
which should be inflicted for offenses which, though of 
a serious character, are not capital. A distinguished 
English judge, who has now retired from the bench, 
boldly advocated flogging as a punishment for rape and 
aggravated assaults, and thought that in some cases 
the crime of ravishing should be punished with death. 
On the other hand, an English recorder considers that 
light sentences are more eflectual than severe penalties 
in reforming criminals and diminishing crime. The 
true method will probably be found to lie between 
those twoextremes. Barbarous punishments are not 
justifiable merely because the offenses for which they 
are inflicted are barbarous. In imposing sentences many 
things have to be considered. A judge should have 
regard both to the moral and the social effect of a sen- 
tence. Except in the case of the death penalty, the 
law aims at either improving the offender or prevent- 
ing him from repeating his offenses. True it is, as great 
jurists have repeatedly pointed out, that the object of 
punishment is not so much to reform the criminal as 
to protect society; but at the same time every civilized 
code must have regard to the effect of sentences in im- 
proving the moral character of persons convicted of 
violations of the law. The tendency of our judges to 
punish offenses against property much more severely 
than offenses against the person has been strongly com- 
mented on, and certainly is calculated to give rise to 
curious reflections as to the justice of many sentences. 
For instance, at the late commission in Dublin a man 
got off with ten years’ penal servitude in a manslaugh- 
ter case in which, the learned judge admitted, the 
crown might have indicted the prisoner for murder, 
while a man convicted of sheep stealing was sentenced 
to three years’ imprisonment. In England very glar- 
ing instances of severe punishment for theft, and even 
formilder forms of dishonesty, may be found. The 
terrible temptations of the destitute poor never appear 
to weigh one hair’s breadth with English judges. A 
man has sometimes been sent into penal servitude for 
ten years for stealing a few silver spoons, while a ruf- 
fian who has kicked his wife almost to death has es- 
caped with three months’ imprisonment. Perhaps the 
best way of avoiding such glaring inequality would be 
to narrow the discretion of the judges, and introduce 
the system of absolute and minimum punishments, 
abolished in part in 1846, and in part by more recent 
legislation. It is most desirable that the offenses 
against the person, which fall short of murder only by 
an accident, should be far more severely punished. 
Sir James Stephen’s ideas on the extension of the 
death penalty are upposed to the spirit of the age, but 
the excessive punishment of offenses against property 
and the infliction of almost nominal penalties for cases 
of ruffianly cruelty or ill treatment, cannot fail to have 
a demoralizing effect on the public mind. Judges, asa 
rule, are rational in deciding civil cases, but they are 
often very mistaken in fixing the true measure of pun- 
ishment in criminal ones.—Irish Law Times. 
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ALBANY, N. Y., June 21, 1893. 
To the Exchanges of the Albany Law Journal : 

The proprietorship of this journal having 
changed, it will be carried on under a new man- 
agement on and after July 1, and exchanges are 
requested to forward copies to address, Albany 
Law Journal, Albany, N. Y., after this date. 

ALBANY Law JOURNAL. 
- a =n 


CURRENT TOPICS. 


JROBABLY the most absorbing public topic at 
present in this country, throwing into the 
shade even the tariff question, is the question of 
the guilt or innocence of Lizzie Borden, now on 
trial for the murder of her father and stepmother. 
Nearly every newspaper, including all those which 
did so much to procure her arraignment and pro- 
nounce her guilty on no evidence before the trial, 
is now outspoken in her defense, and so probably 
are most of the intelligent men and especially the 
lawyers; and on the other hand, most of the women, 
knowing in their hearts how capable they would be 
of butchering their own stepmothers, are strongly 
convinced, without being able to give any reason, 
that she is guilty. We are of opinion that no evi- 
dence has yet been produced on which it would be 
safe to pronounce her guilty. The fairest and most 
intelligent array of the theories and evidence which 
we have seen is the following from The Independent 
— undoubtedly written by a lawyer: 


“Its (the State’s) theory is this: (1) She hated her 
stepmother, and hacked and battered her to death 
with a hatchet, between nine and ten o’clock in the 
forenoon, and an hour or so later, soon after he came 
in, dispatched her father, in the same way, ber motive 
being to get possession of the property, worth between 
$200,000 and $300,000, which she feared might be di- 
verted to Mrs. Borden or her relatives. (2) She and 
she alone had opportunity to dothe crimes. (3) So far 
as known, only she and the servant, Bridget Sullivan, 
were in the house at the time. (4) No stranger was 
seen to enter or leave the house and no suspicious signs 
were found onthe premises. (5) Lizzie’s sister, Emma, 
Was away ona visit; her uncle, Mr. Morse, who had 
arrived the night before, was somewhere about town 
and did not return until both bodies had been dis- 
covered. (6) Who could have done it, the State asks, 
if not Lizzie? (7) She was very nervous the night be- 
fore and confided to a friend strange fears of impend- 
ing dangers. (8) When last seen before her father's 
death she was alone with him. (9) She confessed -to 
having induced him to lie down on the lounge where 
his body was subsequently found. (10) She said her 
stepmother had received a note and probably gone out 
in response to it; no trace of such a note has been 
found. (11) She burned a dress the Sunday following 
the tragedy, saying it was covered with paint. (12) She 
gave confused accounts at the i:.quest. These are the 

Voi. 47 — No. 25. 


The Albany Law Journal. 











chief points against her so far. Two axes and two 
hatchets were found in the cellar. One hatchet was 
without a handle. The theory of the State is that the 
killing was done with this hatchet, the blade of which 
was found to fit the wounds; that the handle was 
broken out and burned and the blade wasbed and then 
covered with ashes. But there are circumstances 
which tellon the other side. (1) The servant, who 
had lived there over two years, testifies that Lizzie 
always got on pleasantly with her stepmother. She 
never saw any thing amiss between them. (2) Would 
Lizzie not have chosen a more opportune time? It was 
midday, when danger of interruption was great. Her 
uncle was visiting them and was liable to come in at 
any minute. HHedid return shortly after the discovery 
of her father’s body! (3) If she committed the mur- 
ders, how could she remove all traces of them so 
quickly and thoroughly from her dress and person? 
(4) None of the neighbors or keen-eyed police found a 
spot upon her or upon any of her garments. (5) Who- 
ever did the deed must have been spattered with the 
blood of the victims. The State’s theory requires one 
to believe that she hacked her stepmother to death, 
changed her dress, washed herself thoroughly, saw and 
talked with Bridget as though nothing had occurred; 
talked and laughed with her father after he came home 
while doing some ironing, induced her father to lie 
down so that he could be in her power, brained him, 
washed and changed her clothing again, calling Brid- 
get downstairs within twenty minutes of the time the 
servant had seen her chatting with her father. Ali 
this is perhaps possible, but probable it isnot. (6) Thé 
dress she burned she burned openly in the presence of 
her sister and a friend. Would she have done so if it 
had borne evidences of guilt?) Those who were look- 
ingon saw no blood on it. This act and her subsequent 
remark about it really have the appearance of inneo- 
cence. (7) Her confused statements at the inquest can 
be explained by the morphine which the doctor had 
been giving her. Moreover there is nothing in her 
previous history to account for her being the monster 
she would be if guilty. Only State witnesses have 
been examined thus far, but their testimony has 
seriously disarranged some of the important points in 
the State’s theory. The trial is being conducted ina 
most admirable way and the final result will soon be 
reached. Let us trust that it will be such as not to 
sacrifice a life on long-drawn inferences ingeniously 
arrayed.”’ 

In addition it may be said that the witnesses for 
the State have seriously contradicted each other, 
especially in respect to the handleless hatchet, and 
that the prosecution is now positively ‘* running 
emptins ” with proof that Lizzie had called her step- 
mother a ‘fmean hateful old thing,” and had re- 
proached her sister with having lost faith in her 
and declared that she would never yield an inch, 
It is noticeable that this species of evidence comes 
from women, and the last item from the matron of 
the prison. Women are queer — they believe that 
Lizzie committed this crime, only possible to a 
hardened athletic man, and yet that Carlyle Harris 
could not possibly have poisoned his wife. By the 
way, why did not Lizzie choose poison? It is 
essentially a feminine resource, and on the other 
hand there is not a woman in the land, with her 
training, who could commit such a double crime in 
such an unnecessary brutal, bloody manner. Her 
conviction is simply impossible. There is no de- 
ceut man in the Commonwealth who can say on his 
vath that there is no reasonable doubt of her guilt. 





| 
| 
| 
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We go further and say there is no reasonable doubt 
of her innocence. We would not believe her guilty 
even if she confessed, but should rather believe her 
crazy. The crime must be classed with the three 
celebrated recent murders in Connecticut, the per- 
petrators of which have never been discovered. 
Perhaps the still later Fall River murderer could tell 
something about it. 


The New Jersey Law Journe/, in its current num- 
ber, essays the rather difficult task of proving that 
at common law a ceremony was necessary to a valid 
marriage, The Jovrnal says: 

“Inacase of West v. Pearson, tried before Judge 
Dixon at the Passaic circuit last month and reported 
in this number of the Journal, the question arose 
whether what is called a common-law marriage is valid 
in New Jersey, and the judge said the definition of the 
common-law marriage was somewhat uncertain in 
New Jersey, but that he would lay down the law to be: 


‘If amanand woman, capable of contracting marriage, | 


mutually agree to become at once husband and wife, 
especially if they thereupon assume the rights and 
duties of the married state, they thenceforward are 
married to each other.’ This doctrine may avoid un- 
pleasant consequences in particular cases, but it would 
certainly be bad for society if it were generally known 
that a marriage could lawfully be made without the 
official sanction by either Church or State. Sucha 
doctrine, if laid down as a general rule, and not merely 
applied after the fact to particular cases, would be 
generally considered as demoralizing and scandalous, 
It would certainly be unfortunate if, while civilized 
nations are engaged in devising greater safeguards 
against hasty and private marriages, it should become 
generally understood that in New Jersey a marriage 
might be contracted without any ceremony whatever. 
It is no doubt true that in many of the States of the 
Union the rule laid down by Judge Dixon has been 
applied by the courts to cases before them, although it 
is fortunately not generally known to be the law. The 
traditions of the people and their sense of propriety 
are againstit. It is strange, in view of this, that it 
should be called the common-law rule. There was no 
such rule in England at the time of the settlement of 
the American colonies. [tis true that a marriage by 
verba de presenti was indissoluble between the parties 
and gave them the power by application to the spiritual 
court to compel the solemnization of an actual mar- 
riage, but there had always been a religious ceremony, 
and this was necessary to a complete marriage. The 
rule that consent alone was sufficient was a doctrine 
of the medizeval canon law which was never adopted 
in England and was abrogated by the Council of Trent 
and which required marriages to be celebrated by a 
priest in the presence of two witnesses. The inde- 
pendents in New England substituted a civil officer 
for the English clergyman, but the traditions of the 
people clung to the religious ceremony, and marriages 
before ministers were soon provided for by statute in 
all the States. [It was Chancellor Kent who in 1809 de- 
clared in an obiter déetum that no formal solemnization 
of marriage was necessary, aud that words of present 
cousent amounted toan actual marriage. In his Com- 
menutaries in 1826 he spoke of this as the doctrine of 
the common law aud also of the canon law which 
governed marriages in England prior to the Marriage 
Act (Lord Hardwicke’s act 1753) of 26 George I, and 
his opinion has been followed in the decisions of many 
of the States. It was strougly opposed however by 
Chief Justice Parsons in L810, and his opinion was fol- 
lowed by many eminent judges. The question has 
never been formally decided by the Supreme Court of 





New Jersey. In Goldbeck v. Goldbeck, 18 N. J. Faq. 
(38 C.K. G.) 42, the marriage referred to took place in 
New York, and in Wilson v. Hall, 13 N. J. Eq. (2 Beas.) 
142-145, this court only said that the cohabitation of 
the parties and their repeated formal recognitions of 
the marital relations farnished competent and plenary 
evidence of the fact of marriage. We cannot attempt 
to discuss this question in ashort note. We only wish 
to call attention to the importance of the subject and 
insist that the legal and historical foundations of this 
doctrine should be thoroughly examined before New 
Jersey is committed to a doctrine which is pernicious 
in its effeets and is distinetly a step backward in civ- 
ilization. There is an excellent discussion gn the law 
and history of the subject, in aseries of articles by 
Frank Gaylord Cook in the Atlantic Monthly for Feb- 
ruary, March and April, 1888 <A summary of them 
may be found in the New Jersey Law Journal for 
March, April and May of the same year, 11 N. J. L. J. 
68, 99, 129.°’ 

We need not enter into any dispute with the 
Journal in regard to the policy of the doctrine of 
the so-called common law marriage, but it is rather 
astonishing at this day to find any lawyer denying 
the existence of that doctrine. 
rest, it would seem, on the opinions of Chancellor 


One might safely 


Kent, and the numerous other judges in this country 
and in England, and of the text-writers, from 
Blackstone to Greenleaf and 
unanimously (so far as we know) agreed that such 
was the common-law doctrine. We have followed 
these somewhat respectable authorities in lectures 
for many years and in a text-book, and if we have 
been mistaken all this time we should be glad to 
have our error corrected. This is written with a 
recollection of the equal division of the judges on 
the subject in Queen v. Willis, and with a strong 


Bishop, who have 


sense of the utter inconclusiveness of the argument 
of that part of the court who-took the opposite view. 
Anexcellent modern review of the doctrine and the 
authorities may be found in Dyer v. Brannock, 66 Mo. 
391; 8. C., 27 Am. Rep. 359. If the common-law 
doctrine was not such as has generally been supposed 
and declared, what was the use of Lord Hardwicke’s 
act of 1753? It appears to us that the Jovrual’s dis- 
covery can be justified only on the assumption — gen- 
erally a safe one, we admit — that one can support 
any theory at common law. 


Those who are curious to observe how long the 
thunder can mutter after the storm is over, may 
profitably read Mr, Samuel P. Wheeler, on ** A 
Code of Civil Procedure in Hlinois,” in the May 
number of the Northwestern Law Review. Much of 
the force of the stock objections to codes, and of 
Mr. Wheeler's, is dissipated by his concession that 
“*the lawyers are legally chargeable with” “ the 
major part of the delays of the law.” 
code, we should say that the principal factor in the 
law’s delay in this country is fifty thousand ingenious 
practicing lawyers. But we would give them just 
us little basis for delay as possible, and in the course 
of a generation that which is known as code prac- 
tice will afford the smallest basis. What we mean 
by the muttering of the thunder is the following 


Code or no 


worm-eaten ‘*chestnut” from our brother's article: 
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“there is the seductive theory that the entire sub- 
ject and science of jurisprudence can be so formu- 
lated and enacted by a legislative body that every 
man may be his own lawyer.” We have not heard 
this in a long time, and it sounds like an old hand- 
organ playing, 


me!” 


‘*Hear me, Norma, in pity hear 
It is, as our brother says, ‘‘ comparatively 


an easy task to condemn any system,” but it seems | 


hard to dig up, at this late day, any sound objec- 
tion to a system that has been working so long and 
so well in twenty-six States and in England. The 
Columbian year would scem an appropriate era for 
Illinois to reform her laws. 


—_—_—_ -g_____ 


NOTES OF CASES, 





| N Metcalfe v. Bradshair, Supreme Court of Illinois, 

April 4, 1893, complainant and defendant 
formed a partnership ‘* for the purpose of practic- 
ing the law,” and agreed to give their ‘*time and 
talents and strength to the prosecution of the in- 
terest of the firm.” During the partnership the de- 
fendant acted as executor of several estates, with 
the consent of complainant, and it did not appear 
that he neglected in any way his duties to the firm. 
Held, that the commissions received by him as ex- 


he thereby makes, even if he has agreed not to 
carry on any separate business.’ Applying these 
principles to the case before us, we see no ground 
for sustaining the complainant's bill. The defend- 
ant, by becoming executor or administrator, en- 
gaged in no business or enterprise which can be re- 
garded as in any sense in competition with lis firm, 
or which involved the use, for his own advantage, 
of any thing belonging to the firm. True, by the 
copartnership articles, he agreed to give his time, 
talents and strength to the prosecution of the firm 
business; but it does not appear that he failed, by 
reason of the acceptance of those trusts, in the per- 
formance of his agreement in that respect. It is 
not shown that any firm business suffered for lack 
of attention on his part by reason of his perform- 
ance of the duties of executor or administrator. 
Nor did he accept either of these trusts clandes- 
tinely, or without the consent or approval of his 
copartner, As to the Neudecker executorship, 
the complainant takes pains to prove that the will 
of Neudecker was drafted by himself, and that the 
defendant was named therein as executor at his sug- 


| gestion, and as the result of some importunity on 


ecutor did not belong to the firm, since acting as | 
‘ ° 7 | 
executor does not pertain to the practice of law. | 


The court said: **We are not unmindful of the 
well-settled rule that a partner will not ordinarily 
be permitted, for his own profit, to enter into busi- 
Thus he cannot, 
without the consent of his copartners, embark in a 
business that will manifestly conflict with the in- 


ness in competition with his firm, 


terests of his firm. Nor can he clandestinely use 
the partnership property or funds in speculations 
for his own private advantage, without being re- 
quired to account to his copartners for the property 
The gen- 
eral rule being that each partner shall devote his 
time, labor and skill for the benefit of the firm, he 


and funds thus used, and for the profits. 


cannot purchase for his own use, and for the pur- | 


pose of private speculation and profit, articles in 


arising therefrom may be claimed by the copartners 


as belonging to the firm. 5 Wait Act. & Def. 125. 


his part, and that he subsequently became the de- 
fendant’s surety on the bond given by him as ex- 
ecutor. The complainant’s consent to the defend- 
ant’s acceptance of the trust could not be more 
clearly shown. It cannot be seen how the accept- 
ance of these trusts, under the circumstances thus 
appearing, was in any sense a fraud on the partner- 
ship, or in contravention of the defendant's duties 
as partner, so as to call for an application of the 
rules arising in such cases, as stated above. 


In Jones v. Jones, Supreme Court of South Carolina, 
May 11, 1895, it was held that an administrator 
may not apply voluntary payments from foreign 
debtors of the estate to the indebtedness of his 
intestate, where there are foreign creditors of the 
The court said: ‘The faets upon which 
this exception rests are: The money paid to Miss 
Anna Woodtin was collected in North Carolina 


estate, 


} upon adebt due by a citizen of that State to in- 
which the firm deals, and, if he does so, the profits | 


Thus, as said in 1 Bates Partn., § 306: ‘If a partner | 
’ I 


speculate with the firm funds or credit he must ac- | 


count to his copartners for the profits, and bear the | 


whole losses of such unauthorized adventures him- 


ing the firm of the skill, time and diligence or 
tidelity he owes to it, so he must account to the 
tirm for the profits made in it. 
partner will be enjoined from carrying on the same 
But the same author 
says, a little further on, that a partner may traffic 


business for his own benefit.’ 


outside of the scope of the business for his own bene- 
fit. So also in Lindl. Partn. 312, the rule is iaid 
down as follows: ‘Where a partner carries on a 
business not connected with or competing with that 
of the firm, his partners have no right to the profits 


And a managing | 


testate. 
territorial limits of South Carolina, but was paid to 


The money was never brought within the 


Miss Woodtin, a citizen of North Carolina, upon a 
No administration 
upon the assets of intestate has been granted in 
North Carolina. 


debt due to her by intestate. 


The case does not show that in- 


| testate was indebted to any other of the citizens of 
self; and if he go into competing business, depriv- | 


North Carolina, but it shows that litigation is about 


| to be instituted in that State against the estate of 





intestate. If the law of North Carolina is the same 
as the law of this State, and the common law, ap- 
pellant, in taking possession of the assets of intes- 
tate, and) paying the debts of intestate out of said 
assets in North Carolina, made himself executor de 
son tort in that State. J/oiell ve Smith, 2 McCord, 
516; Givens v. Higgins, 4 id. 286; Gen. Stat. S. C., 
§ 1905; 2 Lawson Rights, Rem, & Pr., § 983. Ap=" 
pellant’s claim to be allowed, in his accounting in 
South Carolina, credit for the payments made in 
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North Carolina, rests upon the assumption that he, 
as the administrator of intestate in South Carolina, 
his domicile, had the right to collect and disburse 
the money in North Carolina, or that his acts in 
North Carolina made him executor de son tort of in- 
testate’s estate in that State, and that whatever he 
did as executor ¢/e son tort was proper and right. 
To make a party liable as executor de son tort he 
must be sued as executor. Gregory v. Forrester, 
1 McCord Eq. 326. And there is no such suit, in 
this State, against appellant. The litigation in 
North Carolina, which the probate judge says is 
about to be started, may be against this appellant 
as executor de son tort. An executor de son tort, as 
the term implies, is a trespasser, and it is an offense 
against the laws of the country in which the trespass 
is committed. How could a court in South Caro- 
lina acquire jurisdiction in this case, when the acts 
complained of were done in North Carolina, and 
the property meddled with is not now, and never 
was, within the territorial limits of this State? Does 
plaintiff's appointment as administrator justify his 
acts in North Carolina? Generally speaking, and 
without attempting to state the exceptions to the 
rule, when a person dies intestate, owning personal 
property in the country of his domicile, as well as 
in a foreign country, administration is had in both 
countries. The administration taken out in the 
country in which intestate resided is called the 
‘** domiciliary ” or ‘* principal” administration, It 
is the duty of such an administrator to collect the 
assets of the estate, pay the debts, if any are due, 
and distribute the remainder among the distributees 
of the intestate. The administration in the foreign 
country is called auxiliary” or *‘ ancillary,” and 
the duty of such an administrator is to collect the 
assets of the estate, and pay the debts due by intes- 
tate, especially debts due to citizens of that country. 
gach country claims and exercises the right to see 
that debts due to its citizens are paid before the as- 
sets of the estate are taken out of its jurisdiction. 
After the debts are satisfied the ancillary adminis- 
trator, under the law of nations, resting upon comity 
and broad principles of justice, may transmit the 
residuum to the administrator of the domicile, to 
be there disposed of according to the law of the 
domicile. Story Confl. Laws, 851, § 514; also 
id. 840, § 512; 1 Wocrner Adin’n, 375, § 167; 
Tucker v. Condy, 10 Rich. Eq. 12; Cureton v. Mills, 
138. C.430; Graveley v. Graveley, 25 id. 2; 3 Wms. 
Ex’rs, § 1664; Dial v. Gary, 14.8, C. 573; Stevenson 
v. Dunlap, 33 id. 350. Appellant contends that 
inasmuch as the North Carolina debtor or debtors 
voluntarily paid their indebtedness to him, he had 





‘ 


distributees.”’ (Italics ours.) This is the law in 
South Carolina. Dial v. Gary, 148. C. 582; 8. C., 
37 Am. Rep. 737. In the case before the court it 
does appear that there was a creditor of intestate in 
North Carolina, and that appellant knew it; for, as 
soon as he collected the money in North Carolina, 
he paid it to a creditor of intestate in that State. 
There is no evidence that there are no other credi- 
tors of intestate in North Carolina, while there is 
evidence that there are other creditors there. In- 
deed, the case says that a suit is about to be begun 
against the estate of intestate in North Carolina. 
Again, it does not appear that there are no persons 
in that State entitled to the property as distributees, 
It follows therefore that there was no error in dis- 
allowing the payments made in North Carolina, on 
debts due there. This being so, appellant should 
not be chargd in his accounts with any collections 
made from assets in that State, and the accounts 
should be recast accordingly when the accounting 
ordered by the circuit judge is had.” 

In Rutland Electric Light Co. v. Marble City Elec- 
trie Light Co., Supreme Court of Vermont, April 22, 
1893, it was held that where an electric light com- 
pany has, under an authorized contract with a city, 
allowing it to erect poles and string wires in the 
streets, expended money in establishing its plant 
and appliances, it hasa vested right to use its wires, 
which cannot be infringed by another company’s 


| stringing interfering wires under a subsequent con- 


tract with the city. The court said: ‘* The defend 
ant virtually concedes that the orator’s contract 
with the trustees is the measure of its rights. The 


village, by its trustees, invested the orator with cer 


tain rights, and after the orator, relying upon the 
contract, had expended money in establishing its 
plant and appliances, the village could not, by an 


| ordinance, have infringed these rights; and clearly 


the right to receive the same, and to apply it to the | 


indebtedness of his intestate. In the leading case 
of Wilkins v. Ellett, 9 Wall. 740, the law is stated 
as follows: ‘*A voluntary payment of a debt toa 
foreign administrator held good as against the 
claim of an administrator duly appointed at the 
domicile of the debtor, in which last place the debt 


it could not confer upon the defendant authority to 
infringe them. Onthe other hand, it is not claimed 
that the orator obtained a privilege of the streets to 
the exclusion of the defendant, but that the defend- 
ant’s rights were subordinate to the orator’s, and 
must be exercised in such a manner as not to inter 
fere with them. If authorities were required to 
sustain so plain a proposition, those cited upon thie 
orator’s brief are pertinent. In Hudson Tel. Co. v. 
Jersey City, 49 N. J. Law, 303, it was held that 
where the city, by an ordinance, under statutory 
authority, had designated certain public streets in 
which the company might place its telegraph poles, 
and the company had expended money in placing 
its poles upon such streets, the city could not, by 
subsequent ordinances, revoke such designation ; 
that the company had an irrevocable vested right 
to use the streets for the designated purpose. 
Thompson’s Law of Electricity lays down the gen- 
eral rule that when a municipal corporation, under 
a statutory provision, has, by ordinance or other 


| lawful mode, authorized «a telephone company to 

was paid; there having been no creditors of the intes- 
; ; : | 

tate in this last pluce, nor any persons there entitled as | and the company proceeds so to erect them, and to 





erect its posts or poles in certain designated streets, 
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expend money on the faith of the license so granted, 
it thereby acquires a vested right to the use of the 
designated streets, so long as it conforms to the 
conditions of the license; and the license cannot 
thereafter be revoked by the municipality, So an 
ordinance authorizing «a telephone company to main- 
tain lines on its streets, without limitation as to 
time, for a stipulated consideration, when accepted 
and acted upon by the grantee, by a compliance 
with its conditions, becomes a contract, which the 
city cannot abolish or alter, without consent of the 
It appears that the orator has suffered 
some damage in consequence of its wires coming in 
contact with the defendant’s; that it is constantly 
exposed to danger from such contact, and that its 
men cannot conveniently and without danger reach 
its wires for the purpose of making repairs and of 
connecting lines therewith to buildings. We there- 
fore think that the orator is entitled to relief ac- 
cording to the prayer of the bill.” 


yvrantees. 
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CONSTITUTIONAL LAW — REGULATION OF 
USEFUL BUSINESS — PRIVATE INSANE 
ASYLUMS. 


SUPREME COURT OF CALIFORNTA, APRIL 1, 1893. 


Ex PARTE WHITWELL. 

An ordinance of a board of supervisors regulating the business 
of keeping asylums for the care of persons afflicted with 
insanity, inebriety or other nervous diseases, provides (sec- 
tion 3) that the board shall not grant a license to any person 
to conduct such business unless the walls of the asylum 
designated in his application are rendered fireproof by being 
constructed of brick and iron, or stone and iron, and the 
grounds accessible to patients are surrounded by a brick 
wall at least eighteen inches thick and twelve feet high, 
and the premises are distant more than four hundred yards 
from any dwelling-house or school-house. Section 4 pro- 
vides that no license issued by the board shall authorize 
male and female patients to be cared for in the same build- 
ing. Held, that sections 3 and 4 are unconstitutional and 
void, being an arbitrary exercise of the police power. 


| ABEAS CORPUS proceeding by Dr. Whitwell, 


who was imprisoned for conducting an insane asy- 
lum without securing a county license therefor. 





Ceo. C. Ross, for petitioner. 
Robert VY. Llayne and G@. W. Towle, for respondent. 


De Haven, J. This is a proceeding upon habeas 
corpus, and it appears, from the return to the writ is- 
sued herein, that at the date of its service the peti- 
tioner was imprisoned by the sheriff of San Mateo 
county upon a charge of maintaining within that 
county a hospital for the treatment, for reward, of in- 
sane persons, without having procured a license so to 
do, as required by an ordinance adopted by its board 
of supervisors March 16, 1892. The ordinance referred 
to purports to be one ‘to license for purposes of regu- 
lation and revenue the business of keeping, * * * 
within the county of San Mateo, * * * hospitals, 
asylums, homes, retreats or places for the care or treat- 
ment, for reward, of insane persons, or persons of un- 
sound mind, or inebriates, or persons affected by or 
suffering from any mental or nervous disease, or who 
are suffering from the effects of the excessive use of 
alcoholic liquors.” By the first section of this ordi- 
nance it is made unlawful to maintain within the 
county of Sau Mateo any hospital, asylum or place for 


the care or treatment, for reward, of any insane per- 
son, or person belonging to either of the classes men- 
tioned in the title of the ordinance, unless the keeper 
of such hospital or asylum shall have first procured a 
license therefor. The second section provides that be- 
fore any such license shall issue, the person desiring the 
same shall make a written application therefor to the 
board of supervisors, in which he ‘shall state specifi- 
eally the location, purpose, place of business, its dis- 
tance from the nearest dwelling-house owned or occu. 
pied by any other person, with the name of the owner 
or occupant of such dwelling-house, the class of per- 
sons that the applicant desires or intends to receive, as 
being the insane, or inebriates, or other persons desig- 
nated in section 1 hereof, and whether the same are to 
be male or female,’ and the number of persons it is 
intended to care for, the name of the general super- 
intendent, and that of the attending physician or phy- 
sicians. It is further provided that such application 
shall be accompanied by an architect’s diagram of the 
premises to be used in connection with such business, 
with a statement of the height of the ceilings from 
floors, and an official survey and description of the 
land to be used in connection therewith. The third 
section provides for giving notice of the time for the 
hearing of such application, when any person inter- 
ested in favor of, or in opposition to, the granting of 
such license may be heard, and the sworn testimony 
of persons may be taken in relation to such application ; 
and if, after such hearing, the board shall be satisfied 
“that the designated premises are suitable for the pur- 
pose, and that the persons designated in such applica- 
tion as superintendent and attending physician or 
physicians are proper and suitable persons for their 
several stations,’ said board shall grant such applicant 
a license; ‘‘ provided however that in no case shall 
such license be granted unless the board shall be 
satisfied that * * * the building and buildings 
designated in such application is and are what are 
usually Known as fireproof, by reason of being con- 
structed of brick and iron, or stone and iron, and 
that such building so designated in said application 
is not more than two stories in height, and that the 
same and the land used in connection therewith, or 
such part of said land as any of the patients are to 
have access to, is surrounded by a brick or stone wall 
not less than eighteen inches in thickness, and not less 
than twelve feet in height, and in which wall there is 
but one opening, which opening is closed by a solid 
iron door, * * * so constructed and fitted into 
said wall as that the same may be securely fastened by 
a combination lock, and said door is furnished with a 
combination lock; and provided further that no such 
license shall be granted if the premises designated in 
the application are within a distance of four hundred 
yards from any dwelling-house or school-house.”’ Sec- 
tion 4 provides * that no license issued hereunder shall 
authorize male and female persons, or more than one 
of the classes of persons designated in section 1 hereof, 
to be cared for or treated in the same building, or put 
together in the same building, or in any inclosure con- 
nected with any building.’’ Section 9 gives the form 
of the license which is to be issued, and which by its 
terms ouly authorizes the persen to whom it is issued 
to carry on the business of keeping a hospital or asy- 
lum for the care or treatment of one of the classes of 
persons designated in the first section of the ordinance, 
subject to all the conditions, restrictions and penal- 
ties in the ordinance contained. 

The petitioner alleges that he is a physician and sur- 
geon, and that the particular branch of the profession 
to which he especially devotes his attention is the 
treatment of insane persons, and patients with nervous 
and mental disorders, and inebriates, and persons suf- 
fering from the excessive use of intoxicating liquors, 
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and that for the purpose of more effectually treating 
such persons he, long before the passage of said ordi- 
nance, at great expense purchased, and now owns, 
twenty-two acres of land in the county of San Mateo, 
on which he has erected buildings which he uses as a 
home or asylum for them; but such buildings are not 
fireproof, or of the character designated and required 
by the ordinance, and are also situated within four 
hundred yards of the dwellings of other persons. ‘The 
petitioner further alleges that he treats in the asylum 
established by him both male and female persons suffer- 
ing from any and all nervous diseases and from mild 
forms of insanity, such as melancholia, dementia and 
hysteria, but that he does not knowingly admit or 
treat violent or dangerous cases. It is claimed by the 
petitioner that the provisions of the ordinance above 
set out impose unreasonable restrictions upon his 
right to prosecute a lawful business, and to devote his 
property to a Jawful use, and that such provisions are 
therefore in conflict with the Constitution of the 
United States and of this State, and are for this reason 
void. Upon the other hand the respondent contends 
that the ordinance is a police regulation, designed, 
among other things, to protect the patients in such 
asylums from the danger which might result to them 
from fire, and also to promote the comfort and peace 
of the community in which such an asylum may be 
located, by requiring insane patients to be confined 
within walls, and so prevented from coming in contact 
with people who are entitled to be free from such an- 
noyance; aud it is further said that the nature of the 
business conducted in such an asylum or hospital is 
such as to justify a regulation that it shall only be car- 
ried on ina building removed from the dwellings of 
others a sufficient distance; and in this connection it 
is argued that the ordinance does not in either of its 
requirements confiict with any general law, and that 
the court is not authorized to declare it invalid because 
in its judgment the ordivance may be deemed unrea- 
sonable. 

The police power—the power to make laws to secure 
the comfort, convenience, peace and health of the com- 
munity—is an extensive one, and in its exercise a very 
wide discretion as to what is needful or proper for that 
purpose is necessarily committed to the legislative body 
in which the power to make such laws is vested. Ev 
parte Tuttle, 91 Cal. 589. But it is not true that when 
such power is exerted for the purpose of regulating a 
useful business or occupation, the Legislature is the 
exclusive judge as to what is a reasonable and just re- 
straint upon the constitutional right of the citizen to 
pursue any trade, business or profession which in itself 
is recognized as innocent and useful to the community. 
As the right of the citizen to engage in such a busi- 
ness, or follow such a profession, is protected by the 
Constitution, it is always a judicial question whether 
any particular regulation of such right is a valid exer- 
cise of legislative power. Tied. Lim., $8 85, 194; Penn- 
sylvania R. Co. v. Jersey City, 47 N. J. Law, 286; Com. 
v. Robertson, 5 Cush. 438; Austin v. Murray, 16 Pick. 
121. ‘This principle is stated very forcibly in the case 
of Mugler v. Kansas, 125 U. S. 661, in the following lan- 
guage: “The courts are not bound by mere forms, nor 
are they to be misled by mere pretenses. They are at 
liberty—indeed, are under a solemn duty—to look at 
the substance of things whenever they enter upon the 
inquiry whether the Legislature has transcended the 
limits of its authority. If therefore a statute purport- 
ing to have been enacted to protect the public health, 
the public morals or the public safety, bas no real or 
substantial relation to those objects, or is a palpable 
invasion of rights secured by the fundamental law, it 
is the duty of the courts to so adjudge, and thereby 
give effect to the Constitution.” And so also in Re 
Jacobs, 98 N. Y. 108, Earl, J., in delivering the opinion 





of the court in that case, said in relation to the power 
of the Legislature to make police regulations: ‘The 
limit of the power cannot be accurately defined, and 
the courts have not been able or willing definitely to 
cireumscribe it. But the power, however broad and 
extensive, is not above the Constitution. When it 
speaks its voice must be heeded. It furnishes the su- 
preme law and guide for the conduct of legislators, 
judges and private persons, and so far as it imposes re 
straints, the police power must be exercised in subor- 
dination thereto.’ And this necessary limitation 
upon the power of the Legislature to interfere with 
the fundamental rights of the citizen in the enactment 
of police regulations was recognized by this court in 
Ex parte Sing Lee, 96 Cal. 554, in which case we said 
that the personal liberty of the citizen and his rights 
of property cannot be invaded under the disguise of a 
police regulation. This power of the courts to declare 
invalid what they may deem an unreasonable legisla- 
tive regulation of a business or occupation which the 
citizen has the constitutional right to follow, although 
undoubted, must, from the nature of the power, be ex- 
ercised with the utmost caution, and only when it is 
clear that the ordinance or law so declared void passes 
entirely beyond the limits which bound the police 
power, and infringes upon rights secured by the funda- 
mental law. The rule upon this subject is thus ex 
pressed by the Supreme Court of the State of Missouri 
in the case of St. Louis v. Weber, 44 Mo. 547: ** In as- 
suming however the right to judge of the reasonableness 
of an exercise of corporate power, courts will not look 
closely into mere matters of judgment where there may 
be a reasonable difference of opinion. It is not to be 
expected that every power will always be exercised 
with the highest discretion, and when it is plainly 
granted, aclear case should be made to authorize an 
interference upon the ground of unreasonableness.”’ 
But while the police power vested in the various coun- 
ties of the State need not be exercised with the highest 
discretion, it must be so exercised as not to trench 
upon the constitutional rights of the citizen. 

With this general statement of the power and duty 
of the court, we proceed to consider whether the ordi- 
nance before us is a valid regulation of the right to 
maintain such an asylum or hospital as the petitioner 
alleges he is now conducting in the county of San 
Mateo. The State may of course make proper laws for 
the care, government and safe-keeping of the unfortu- 
nate insane within its limits. This duty it owes, not 
only to those who are thus rendered incapable of tak- 
ing care of themselves, but also to the community at 
large, the members of which are entitled to protection 
from the acts of persons not subject to the commands 
of reason. In re Colah, 3 Daly, 529; Browne Insan., 
$6. In the discharge of this duty the State has pro- 
vided public asylums, to which persons who are so far 
disordered in mind as to be dangerous to remain at 
large, may, upon satisfactory proof of such condition 
of mind, be committed by the judge of a Superior 
Court, but it has made no provision at all for those of 
unsound mind who are not regarded as dangerous to 
themselves or the property or persons of others; and 
even as to those who are insane to such a degree that 
they may under the law be committed to the State 
asylum, the statute provides that “the kindred or 
friends of an inmate of the asylum may receive such 
inmate therefrom on their giving satisfactory evidence 
to the judge of the court issuing the commitment that 
they, or any of them, are capable and suited to take 
care of and give proper care to such insane person, and 
give protection against any of his acts as an insane per- 
son.’ Section 19 of ‘fan act to provide for the future 
management of the Napa State Asylum for the In- 
sane,” approved March 6, 1876. Stat. 1875-76, p. 153. 
It will thus be seen that it was not the intention of the 
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Legislature, in providing public asylums for the in- 
sane, to deprive the kindred and friends of even dan- 
gerous lunatics of the privilege of caring for them else- 
where, upon showing their ability and willingness to 
do so, while as to those not regarded as dangerous to 
themselves or others, the law does not contemplate 
that they shall be confined in such asylums at all. But 
unfortunate persons belonging to this latter class are 
not to be denied the right to receive the patient atten- 
tion, and often healing treatment, of a comfortable 
private asylum or hospital, if they or their kindred or 
friends are able and willing to incur the expense of 
such care and treatment. The business therefore of 
conducting a private asylum, in which proper care can 
be given to such persons by a member or members of 
the medical profession having experience and special 
skill in the treatment of such cases, is a necessary and 
humane one; and the right to maintain such an asy- 
lum or hospital, and to follow and practice this par- 
ticular branch of the medical profession, cannot be 
prohibited or burdened with unreasonable and oppres- 
sive conditions. 

In our opinion the ordinance now under considera- 
tion imposes arbitrary and wholly unnecessary condi- 
tions upon the right to maintain such an asylum as 
that which petitioner alleges he is now conducting—an 
asylum in which only those afflicted with mild forms 
of insanity and the other diseases named in the ordi- 
nuance are treated. While it is doubtless true that the 
board of supervisors of a county have the power, in the 
absence of any general legislation upon the subject, to 
prescribe by ordinance proper regulations for the pro- 
tection of the patients in such an asylum from the 
danger which might result to them from the destruc- 
tion of the asylum building by fire, still the require- 
ment that such hospital or asylum shall be maintained 
only in a building constructed of either brick and 
iron, or iron and stone, without any reference to the 
size of such building, or the number of patients it is 
designed to accommodate therein, and without regard 
to other safeguards against fire with which it may be 
provided, is clearly unreasonable. It may be conceded 
that there would be less danger from fire in a building 
of the character required by the ordinance than in one 
differently constructed; but experience has not shown 
that the danger from fire in such a hospital is such an 
imminent peril, when reasonable care is taken to 
guard against it, as to justify a requirement that such 
hospital shall be conducted only in a building made 
from the materials named in the ordinance. Of course, 
in the management of a hospital where insane persons 
are treated, it is necessary to have, and it must be pre- 
sumed that there will be, a sufficient number of com- 
petent attendants to prevent danger or damage from 
any unreasonable actions of such insane persons. 
Without such attendants no such asylum or hospital 
could be properly conducted. The fact however that 
a person is suffering from an insane delusion requiring 
treatment does not necessarily make him dangerous to 
himself or others, or render inactive in him the ordi- 
nary instinets which prompt self-preservation. On the 
contrary, as was said by Mr. Justice Cooley in his 
opinion in the case of Van Deusen v. Newcomer, 40 
Mich. 129, ‘* many insane persons, even after they have 
become hopelessly so, are to all appearance perfectly 
harmless, and for years continue to discharge the com- 
mon duties of life in the most regular and acceptable 
manner, being trusted by every one in those particu- 
lars to which the insane delusion does not extend. 
The law takes notice of the fact that in many cases the 
disease leaves the person in the responsible possession 
and control of most of his faculties, add that the same 
motives influence his action in the employment of 
them that influence those not afflicted.”’ It is the duty 
of the superintendent or attending physician of such an 





asylum to ascertain the nature of the delusion affect- 
ing any person received for treatment; and if there 
should be one admitted afflicted with pyromania, or 
whose actions would for any reason be difficult to con- 
trol, it cannot be assumed that such person would not 
be properly guarded, or that the hospital would not be 
managed with that degree of prudence which would 
render the patients therein reasonably safe from dan- 
ger on account of fire. Legislation of this character 
which imposes an onerous burden of expense upon a 
lawful and highly meritorious business, cannot be 
justified by the mere possibility of the danger which it 
ostensibly seeks to avert. It must rest upon the fact 
that experience has demonstrated that such danger, in 
the absence of such legislative regulation, is one which 
may reasonably be anticipated as the probable result of 
conducting such business, notwithstanding the exer- 
cise of ordinary care to prevent it. 

The provision that no asylum in which persons suf- 
fering from any degree of insanity are treated shall be 
permitted within four hundred yards of any dwelling 
or school cannot, in our judgment, be sustained asa 
lawful police regulation. A law or ordinance, the ef- 
fect of which is to deny to the owner of property the 
right to conduct thereon a lawful business, is invalid 
unless the business to which it relates is of such a noxi- 
ous or offensive character that the health, safety or 
comfort of the surrounding community requires its ex- 
clusion from that particular locality; and an asylum 
for the treatment of mild forms of insanity is not 
properly classed as such. If rightly conducted, such 
asylum would not render the occupation of dwellings 
or schools in its neighborhood uncomfortable to such a 
degree that its maintenance would be deemed a nui- 
sance, or any impairment of the substantial rights of 
occupants to such dwellings or schools. It is not like 
a private asylum for the confinement of dangerous 
lunatics, or a hospital for the treatment of loathsome 
or contagious diseases; and the reasons which make 
it necessary and proper to exclude from the thickly 
settled portions of cities and towns, slaughter-houses, 
soap factories and tanneries, with their offensive 
smells, magazines for the storage of powder, and pow- 
der mills, with their attendant dangers, or any busi- 
ness or occupation which seriously interferes with the 
health or comfort of others if permitted in such locali- 
ties, do not apply to a hospital whose inmates are 
harmless, although insane. It is possible that the 
maintenance of such an asylum would be to some peo- 
ple in its vicinity disagreeable and annoying, in the 
sense that it would be more or less repulsive to them, 
but this is not enough to justify a regulation like that 
under consideration. There are many unpleasant and 
even annoying things which must be borne by persons 
living in a state of organized society, in order that 
others may also enjoy their equal rights under the 
law. 

The ordinance further denies to any one the right to 
conduct such an asylum unless the building or build- 
ings used for that purpose, and the grounds to which 
the insane persons may be allowed access, shall be sur- 
rounded by a brick or stone wall at least twelve feet 
high and eighteen inches thick. The erection of such 
a wall would be costly, rendering the buildings and 
surrounding grounds uninviting and unsightly to the 
eye, and would be a manifest injury to the unfortunate 
persons placed therein for care and treatment. This 
requirement of the ordinance cannot be defended 
upon the ground that it is reasonably necessary for the 
protection of the public. Whatever justification there 
might be for such a provision if applied only to a pri- 
vate asylum in which dangerous lunatics are to be con- 
fined, it is plainly unreasonable when applied to a hos- 
pital of the character maintained by the petitioner, 
where only persuns suffering with mild forms of insan- 
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ity and who are harmless are received. Such persons, 
if properly attended, do not require prison walls to re- 
strain them, and it would be barbarous and inhuman 
to subject them to such treatment. The board of su- 
pervisors of a county, or the legislative department of 
any city or town, in which such an asylum is erected, 
may undoubtedly provide by ordinance that patients 
therein shall not be permitted to leave the grounds 
upon which it is erected unless accompanied by an at- 
tendant, and may impose a penalty upon the superin- 
tendent or keeper of such asylum for a failure to con- 
form tosuch regulation. Such an ordinance would be 
reasonable, affording all necessary protection to the 
public, without conflicting with the rights of any one. 

The ordinance further provides that only one of the 
classes of persons therein mentioned shall be treated 
in the same building, and that a separate license shall 
be required for the treatment of each of the diseases 
named, and that male and female patients shall not be 
‘cared for or treated in the same building.” ‘This pro- 
vision is clearly invalid. The treatment of inebriates 
and insane persons, and of mental and nervous diseases 
hot amounting to insanity, is a special branch of prac- 
tice in the medical profession, and no reason exists 
why a physician desiring to maintain an asylum or 
hospital for the treatment of such cases should be re- 
quired to erect separate buildings for the treatment of 
persons suffering from each of such diseases. Such a 
requirement is an unnecessary interference with the 
business of maintaining such an asylum, without any 
corresponding benefit to the public. If it be said that 
the welfare of the patients may demand this separation 

-that persons suffering from nervous prostration, for 
instance, should not be treated in the same building 
with the insane—the answer is that this is a matter 
which may be safely left to the judgment of the 
physician whose business if is to treat such cases, 
und whose education and experience, it must be pre- 
sumed, qualify him to superintend such an asylum. 
The power to pass upon such a question has not 
been committed to boards of supervisors of the differ- 
ent counties, and such a regulation of the manner of 
conducting the business of maintaining such a private 
asylum is therefore unauthorized and void. In rela- 
tion to that part of the ordinance requiring the separa- 
tion of the sexes it is sufficient to say that the admis- 
sion of male and female patients to a private asylum or 
hospital conducted in one building is not immoral per 
se, nor can it be made so by any legislative declaration. 

It is unnecessary to further discuss the provisions of 
this ordinance, or to pass upon other objections which 
have been urged against it. Viewed separately we 
think each provision discussed in this opinion invalid, 
and when the ordinance is considered asa whole the 
invalidity of each provision becomes more plainly ap- 
parent. The ordinanace covers completely and en- 
tirely the business of maintaining such an asylum as 
petitioner alleges he is now conducting, and imposes 
upon it such burdensome, oppressive and unreasonable 
conditions as in effect to amount to its prohibition. 
The case has been argued here, both orally and in the 
briefs of counsel, with great learning and ability, and 
we have given to the questions involved the careful 
consideration which their importance demands, and 
our conclusion is—First, that it is competent for the 
court to determine whether any particular regulation 
of ausefal business or occupation is a reasonable re- 
striction upon the constitutional right of the citizen to 
engage in such business or follow such occupation; 
second, that the business of maintaining a private asy- 
lum for the treatment of mild forms of insanity. and 
of persons afflicted with the other diseases named in 
the ordinance before us, is a lawful one, which cannot 
be prohibited, either directly or indirectly; third, that 
the ordinance which petitioner is accused of violating 





is, in each and all of the provisions referred to in this 
opinion, Unreasonable, and therefore void. It follows 
that the petitioner is entitled to be discharged. 
Petitioner discharged. 
We concur: MCFARLAND, PATTERSON, GAROUTTE, 
HARRISON, FrrzGeraAp, JJ. 
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MASTER AND SERVANT — FELLOW-SER- 
VANTS—VICE-PRINCIPAL. 
UNITED STATES CIRCUIT COURT, DISTRICT OF IN- 
DIANA, APRIL 17, 1893. 
STOCKMEYER v. Reep.* 

If an employee is injured by reason of the negligence of th» 
foreman or superintendent in charge of the work, he can 
only recover against the employer when the foreman or 
superintendent was negligent in performing duties which 
the law imposes on the master personally, and cannot re- 
cover if the foreman or superintendent was merely negli- 
gent in the performance of such work as properly pertains 
to a servant; as for instance, in pounding and prying upon 
a rock in a stone quarry. 


Keith & Taylor, for plaintiff. 
Dunn & Alexander, for defendant. 


BAKER, D. J. The sole question in this case is raised 
by the defendant’s demurrer, which alleges that the 
complaint does not state facts sufficient to constitute a 
cause of action. The material facts alleged in the com- 
plaint are that the defendant on and before, as well as 
after, May 6, 1892, was the owner of and actively ope- 
rating acertain stone quarry and stone saw-mill at and 
near Reed’s station, in Lawrence county, Indiana, for 
the purpose of quarrying, turning, cutting, sawing and 
shipping limestone, and in the operation of said quarry 
and mill employed a large number of men. That de- 
fendant is likewise the owner of large quarries and 
mills in Monroe county, Indiana. That he is a resident 
of Chicago, Llinois, and is seldom present at his quar- 
ries and mills in Lawrence and Monroe counties, and 
intrusts the control and management of the same to 
one Robert Reed, and divers other superintendents 
and foremen. That at the date of the grievances, May 
6, 1892, the defendant had in charge of the quarries at 
Reed's station, as superintendent and foreman, one 
Joseph Drehoble, and that Drehoble, in the absence of 
Robert Reed, was in full charge of the quarries, the 
works, men, employees and machinery; and on the 
6th day of May, 1892, Robert Reed was absent from 
the quarries and works at Reed’s station, and was in 
Monroe county, and so absented himself, leaving Dre- 
hoble in full control and management of the quarries, 
their employees, machinery and business. That at 
and prior to said date plaintiff was employed by de- 
fendant, and was engaged as a quarryman or scabbler 
in the quarries and yards of the defendant at Reed's 
station. That at said date Drehoble attempted to 
turn, and cause to be turned, a certain block of stone 
in said quarry. That after the stone has been duly 
channelled it is the customary and usual and only safe 
rule of quarrying to drill the same at the base of the 
cut on the outside before attempting to turn the stone; 
but in violation of this rule, which is the only safe one, 
the defendant, by his superintendent and foreman, 
negligently and carelessly attempted to turn and 
throw over said stone without so drilling, and iu so at- 
tempting, Drehoble had actual charge and management 
of the quarry and its employees. That Drehoble dis- 
covered that there were one or more dry seams run- 
ning through the stone, thereby rendering if liable to 











* 55 Fed. Rep. 259. 
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break and come apart when moved or handled; and 
notwithstanding the fact that Drehoble had full knowl- 
edge of the dangerous and unsafe condition of the 
stone, he directed and ordered the plaintiff, who was 
seabbling at another part of the quarry, to work at and 
immediately below the outside base of the rock so 
sought to be turned, and to clean away dirt and rub- 
bish from the same, that the stone might be so turned 
or thrown over. That plaintiff had no knowledge of 
the dangerous and unsafe condition of the stone and 
the work, and that Drehoble had full knowledge, and 
that under said orders from him plaintiff proceeded to 
work at the base of the rock; and while he was so at 
work, under defendant’s orders, and without fault, 
Drehoble, superintendent and foreman as aforesaid, 
was carelessly and negligently pounding and prying on 
said rock above the plaintitf; and as the result of such 
careless and negligent acts on the part of defendant 
and his superintendent and foreman, the rock, so 
seamed, as Drehoble well knew, parted and broke and 
slipped, and fell on the plaintiff, bruising and mangling 
him so as to require the amputation of his right Jeg. 
The plaintiff contends that the foreman of the de- 
fendant represented him in the alleged wrongful acts 
resulting in his injury, in such sense that the negli- 
gence of the foreman was the negligence of the defend- 
ant. On the other hand, the contention of the defend- 
ant is that the foreman and the plaintiff were engaged 
at the time of the injury as fellow-servants in perform- 
ing the work of a common employer, and that the 
facts disclosed in the complaint bring the case within 
the principle that the employee assumes the risks inci- 
dent to the service, and that among them are those 
arising from the negligence of a fellow-servant. It is 
firmly established that the common master is not re- 
sponsible to an employee for an injury caused by the 
negligence of a co-employee, in the absence of negli- 
gence, either in hiring or in retaining one who is care- 
less or incompetent. Hough v. Railroad Co., 100 U. 8. 
213; Railroad Co. v. Herbert, 116 id. 642; Holden v. 
Railroad Co., 129 Mass. 268; Flynn v. City of Salem, 
134 id. 351; Crispin v. Babbitt, 81 N. Y. 516: 8S. C., 37 
Am. Rep. 521; Hussey v. Coger, 112 N. Y. 614; Taylor 
v. Railroad Co., 121 Ind. 124; Justice v. Pennsylvania 
Co., 130 id. 321. It is equally well established that the 
fact that one employee is the superior of another 
makes no difference. The question is not one of rank. 
Whether, at the time the negligent act causing injury 
occurs, they are fellow-servants, is not to be deter- 
mined by an inquiry into their relative grade or author- 
ity. The rule extends to every case where the two, 
deriving their authority and compensation from the 
same source, are engaged in the same business, al- 
though in different departments. McGee v. Cordage 
Co., 1389 Mass. 445; Clifford v. Railroad Co., 141 id. 564; 
McCosker v. Railroad Co., 84 N. Y. 77; Car Co. v. 
Parker, 100 Ind. 181; Justice v. Pennsylvania Co., su- 
pra. If Drehoble was acting in the capacity of a fel- 
low-servant at the time his negligence caused the 
plaintiffs injury, the action cannot be maintained, al- 
though he was the plaintiff's superior, and had the 
right to retain or discharge him. The defendant exer- 
cised no personal supervision over the work, but de- 
volved its whole control and management upon super- 
intendents and foremen, who were authorized to 
employ and discharge workmen, to regulate and direct 
the manner of the work, to provide the appliances and 
means necessary to its prosecution, and to determine 
the time and place of its performance. The superin- 


tendents or foremen were employed by the defendant 
as his servants, but were delegated with the discharge 
of all those duties which, in the conduct of the work 
at the quarries, rested upon the defendant as master 
to perform in respect to the persons there employed. 
So far therefore as the sufficiency of the complaint in 





this case is concerned, Drehoble may be regarded as 
standing in the place of the master to the persons em- 
ployed in the quarries. It is not however every act of 
such superintendent or foreman for which the master 
is liable. Notwithstanding his supervisory power, 
such superintendent or foreman is still a servant, and 
in respect to such acts and work as properly belong to 
a servant to do, he is, while performing them, dis- 
charging the duties of a servant, for whose carelessness 
and negligence the master is not responsible to a co- 
employee. ‘Taylor v. Railroad Co., 121 Ind. 124; Jus- 
tice v. Pennsylvania Co., 130 id. 321; Crispin v. Bab- 
bitt, 81. N. Y. 516; S. C., 37 Am. Rep. 521; Hussey v. 
Coger, 112 N. Y. 614; Holden y. Railroad Co., 129 
Mass. 268; Wilson y. Merry, L. R., 1H. L. Se. 326. It 
has been asserted that in determining the responsibil- 
ity of the master for the negligent acts of his servants 
we must look solely at the position of such servant, and 
we must consider the duties devolved upon him, solely 
for the purpose of determining his position; and if we 
find that he is the representative of the master, then 
the master must be held responsible for all his acts of 
negligence committed within the scope of the business 
intrusted to him, as well to co-employees as to stran- 
gers, whether the acts of negligence were such as per- 
tained to the duties of the master or those of a servant. 
Crispin v. Babbitt, 81 N. Y. 516; 8S. C., 37 Am. Rep. 521; 
dissenting opinion of Earl, J. In my opinion however 
there can be no middle ground. Either the master 
must be held responsible for all negligent acts of his 
superintendent or foreman within the scope of the 
business intrusted to him, or for those only which per- 
tain to the duties of the master. Reason and the de- 
cided weight of authority support the doctrine that 
the employee, whatever his rank or authority may be, 
does not stand in the place of the master except in re- 
spect of the performance of those duties which, from 
motives of public policy, the law has imposed upon the 
master. There are duties incumbent on the master, 
with reference to the safety of his employees, whose 
performance the law devolves upon him personally ; 
aud whoever is authorized by him to perform them, 
without regard to his grade or authority, stands, while 
engaged in their performance, in the master’s place, 
and his negligence in their performance is the negli- 
gence of the master. The supervision of the business, 
the employment of workmen, suitable in number and 
skill, the provision of suitable tools, machinery and 
materials for the work, the providing and maintenance 
of reasonably safe and secure places for his employees 
in which to work, are some, but not all, of the duties 
devolved by the law on the master personally. The? 
neglect of any of these duties, causing injury to em- 
ployees or strangers, whether the negligent act be that 
of the master, or of a servant upon whom he has de- 
volved these duties, gives a right of action against the 
master. But no reason is perceived why the servant, 
upon whom the master has devolved these duties, the 
performance of which the law has imposed upon him 
personally, may not also perform for the master service 
which belongs properly toa servant to do; nor is there 
any reason why the same rules of law should not ap- 
ply to such employee as to any other, in respect to such 
work as properly belongs to a servant to do. In my 
opinion the true rule is that the master should be held 
responsible for every act of uegligence of a servant, 
whatever his rank, who is charged with the perform- 
ance of those duties devolved by the law on the mas- 
ter, where the negligent act of such servant bas rela- 
tion to the performance of the master’s duties; and that 
such servant, when performing such work as properly 
pertains to a servant to do, is the fellow-servant of all 
others engaged in the common service. As was said in 
the case of Crispin v. Babbitt, supra: ‘The liability 
of the master does not depend upon the grade or rank 
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of the employee whose negligence causes the injury. 
A superintendent of a factory, although having power 
to employ men, or represent the master in other re- 
spects, is, in the management of the machinery, a fel- 
low-servant of the other operatives. * * * The lia- 
bility of the master is thus made to depend upon the 
character of the act, in the performance of which the 
injury arises, without regard to the rank of the em- 
ployee performing it. If it is one pertaining to the 
duty the master owes to his servants he is responsible 
to them for the manner of its performance. The con- 
verse of the proposition necessarily follows: If the act 
is one which pertains only to the duty of an operative, 
the employee performing it is a mere servant, and the 
master, although liable to strangers, is not liable toa 
fellow-servant for its improper performance.” 

In that case, while the plaintiff was engaged in lift- 
ing the flywheel of an engine off its center, the super- 
intendent carelessly let on the steam and started the 
wheels, throwing the plaintiff onto the gearing wheels, 
and thus occasioned the injuries complained of. 





While the allegations of the complaint are inartificial | 
and confused, it seems to me that the proximate cause 


of the injury was the careless and negligent acts of the 
foreman which pertained to the duties of a servant, 


tiff to work below the stone which was being quarried, 
the foreman was performing an act pertaining to the 


advance semi-annually on the first days of January 
and July of each year.”’ Signed by the plaintiffs. That 
on said January 1, 1892, the plaintiffs paid the defend- 
ant $250 as interest in advance at the rate of five per 
cent per annum, that being the rate of interest agreed 
on between the parties. Thaton April 7, 1892,the plain- 
tiffs gave the defendant a draft for the sum of $10,000 in 
payment of the note, and demanded the repayment of 
the unearned interest, and that the defendant accepted 
the same in payment of the note. That the defendant 
paid the plaintiffs $75, and refused to pay any more. 
That the plaintiffs, on that day, and on divers days be- 
tween that timeand the date of the writ, demanded 
the balance of the unearned interest; and that the 
amount of the unearned interest on said April 7 was 
$115.13, and that the balance still due the plaintiffs 
and unpaid is $40.13. To this complaint the defend- 
ant demurred, and for reasons of demurrer assigned 
the following: * That the said complaint purports to 
be acomplaint in contract, but no contract, either ex- 
press or implied, is set out therein, nor are any facts 
alleged from which the law implies a contract.’? The 
trial court overruled the demurrer and rendered judg- 
ment for the plaintiffs. The defendant appeals to this 


| court. 
and not to those of amaster. In ordering thesplain- | 


duties of a master; but no injury arose from the | 
plaintiff's obedience to this order. Nor was the dry | 
| and allowed them interest on that sum = from the Ist 


seam in the stone the proximate cause of the injury. 
The proximate cause of the injury was the careless and 
negligent acts of the foreman in pounding and prying 
on the stone in attempting to remove it from its bed. 


The quarrying of the stone and its removal from its | 


bed pertained to the duties of a servant, and not to 
those of a master. The injury was the proximate re- 
sult of the careless and negligent acts of the foreman 
which pertained to his duties as a servant, and not to 
the improper performance of those duties which per- 


tained to the defendant as master. For these reasons 


the demurrer must be sustained, and it is so ordered. 
[See to the contrary, Berea Stone Co. v. Kraft, 31 
Ohio St. 287; S. C., 27 Am. Rep. 510.—Ep. 
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BANK—INTEREST ON DEMAND NOTE—PAY- 


WENT IN ADVANCE—PAYVMENT OF PRIN- | 


CIPAL— RECOVERY OF UNEARNED IN- 
TEREST. 
SUPREME COURT OF ERRORS OF CONNECTICUT, 
APRIL 7, 1893. 
SHELLY V. BristoLn SAVINGS BANK.* 

Where a savings bank accepts interest in advance on a note 
payable on demand, it is prima facie evidence of an 
agreement to forbear collecting the note until the expira- 
tion of the time for which such interest is paid, and the 
maker cannot, on payment of the principal before the 
expiration of such time, recover back the unearned in- 
terest in the absence of an agreement by the bank to re- 
pay it. 


C. EB. Perkins and bE. Peck, for appellant. 
N. E. Pierce, for appellees. 


Anprews, ©. J. The complaint alleges that on 
January 1, 1892, the plaintiffs were indebted to the de- 
fendant in the sum of $10,000, as evidenced by their 
promissory note, as follows: * $10,000. January 14, 
1888. On demand, for value received, we promise to 
pay the Bristol Savings Bank, at the office of said 
bank, ten thousand dollars, with interest, payable in 


#26 Atl. Rep. 474. 








In considering the sufficiency of the complaint, the 
payment of $75 by the defendant to the plaintiffs may 
be laid out of the case. Lt is agreed that the defendant 
refused to pay any thing as unearned interest, but 
treated plaintiffs as depositors of the sum of $10,000, 


day of May to the Ist day of July at the same rate 
(that is, four and one-half per cent), which it allowed 
other depositors. It must also be admitted (as it is 
that the complaint does not describe one of that sort 
of transactions to which the law attaches the obliga- 
tion of a contract, irrespective of the intention of the 
parties, or even against that intention—as where goods 
have been illegally taken from the owner and sold, 
where he may waive the tort, and sue in assumpsit; or 
wherea husband has turned his wife out of doors, and 
a neighbor has supplied her with necessaries, when the 
neighbor may bring assumpsit against the husband. A 
contract is an agreement between parties whereby one 
of them acquires a right to an act by the other, and 
the other assumes an obligation to perform that act. 
The obligation so assumed is called a ** promise.’’ Con- 
tracts may be express or implied. These terms how- 
ever do not denote different kinds of contracts, but 
have reference tothe evidence by which tae agree- 
ment between the parties is shown. If the agreement 
is shown by the direct words of the parties, spoken or 
written, the contract is said to be an express one. But 
if such agreement can only be shown by the acts and 
conduct of the parties, interpreted in the light of the 
subject-matter and of the surrounding circumstances, 
then the contract isan implied one. 

The plaintiffs’ complaint does not allege any direct 
words of promise by the defendant to repay unearned 
interest. The question then is, do the acts and con- 
duct of the parties show such a promise? 

The argument of the plaintiffs is this: As their note 
is payable on demand, the bank had the unqualified 
right to demand payment or to bring a suit on it at 
any time, notwithstanding the interest had been paid 
inadvance; that the bank might have brought a suit 
on the 7th day of April, and if it had done so, it would 
have been required to account for the interest which 
had been paid, but not earned, at that time, either to 
repay it orto apply it as part payment of the princi- 
pal; and they say that their right to pay the note at 
any time is precisely the same as the right of tne bank 
to demand payment, and that the same results follow, 
namely, that the bank must repay the unearned inter- 
est. 
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There can be no doubt that a savings bank may take 
interest in advance on a loan made by it, and reserve 
the right by agreement to bring a suit within the time 
for which interest had been paid. It was so decided 
in Crosby v. Wyatt, 10 N. H. 318. Such seems to have 
been the understanding in our own cases. Hubbard 
v. Callahan, 42 Conn. 524; Hayes v. Werner, 45 id. 246, 
252. In such a case, if the note was collected by a suit, 
if might be said that a promise was implied to return 
any excess of interest that had been paid, because the 
bank would thereby deprive the maker of the note of 
the use of the money a part of the time for which its 
use had been paid. So too there might be a promise 
by the bank to return unearned interest if the note 
should be paid by its maker. In the case before us 
there is no such promise unless it is found in the facts 
stated in the complaint. The payment by the plain- 
tiffs of the $250 on the Ist day of January, 1892, a part 
of which itis sought to get back by this action, was in 
terms the payment of interest in advance. It is so 
averred inthe complaint. lt was an absolute payment, 
nota conditional one. 

The plaintiffs, by their note, made two years before, 
had promised in writing, for value received, to make 
payment of the interest for six months in advance. 
They had done so for two years. The paymenton the 
lst of January, 1892, was made in pursuance to that 
promise. At the time that payment was made neither 
the plaintiffs nor the defendants expected or desired 
that any part of it should ever be paid back. The de- 
fendant is a savings bank, engaged in the business of 
loaning money. It must obtain interest on its loans, 
that it may be able to pay interest to its depositors. It 
is an advantage to such a bank to have permanent 
loans. It is amatter of common knowledge that a sav- 
ings bank rarely, if ever, collects a loan when secured, 
and the interest is paid. To have aloan paid is to such 
a bank an inconvenience and a loss. 

It must be assumed that the plaintiffs understood 
this usage of the defendant. Onthe 7th day of April, 
1892, the defendant was willing and desirous that the 
loan tothe plaintiffs should remain. The plaintiffs, 
disregarding the wish of the defendant, insisted on 
making payment. It is presumed that the plaintiffs 
paid their note on that date, because they expected to 
secure an advantage to themselves by doingso. Their 
plan involved an advantage to themselves by imposing 
aloss on the defendant. These are not circumstances 
from which a promise by the defendant to repay any 
portion of the interest money can be implied. Implied 
promises grow out of the acts of parties when those 
acts, translated into words, are a promise. In such 
cases the parties are supposed to have made those stip- 
ulations which, as honest, fair and just men, they 
ought to have made. But these qualities never require 
a party to submit to a loss forthe benefit of another. 

The argument of the plaintiffs assumes that there was 
no contract by the defendant for forbearance. If this 
assumption isnot correct, then their argument falls. 
Now it seems to us that the taking of interest in ad- 
vance is a fact, in the absence of any contrary evi- 
dence, tending to show an agreement for forbearance. 
This precise question was fully and carefully consid- 
ered by Parker, C. J., in Crosby v. Wyatt, 10 N. H. 322. 
He said: ‘Where an individual pays interest upon anote 
in advance he does so for the purpose of procuring de- 
lay, and it is believed that it is generally understood 
between the parties, unless there is some express reser- 
vation, that the creditor has no right to call for the 
principal until the expiration of the time. The pay- 
ment of the interest is the consideration of such an 
agreement, implied from the transaction itself, if not 
distinctly expressed. The sum received is a payment, 


not asa part of the principal, or generally, but spe- 
cially, as interest 
this payment made ? 


for a certain period. And why is 
Clearly to obtain delay, and for 


| nothing else. 





The very idea of a payment of interest 
in advance presupposes that delay of payment of the 
principal is to be given for the same. The interest thus 
paid is not expected to be applied afterward to the 
principal, or paid back on any contingency, unless 
there is some agreement of the parties to that effect. 
Nor are we aware of any principle upon which the 
maker, after such a payment of interest in advance, 
could, before the expiration of the time, on offering to 
pay the balance, require the creditor to apply any por- 
tion of the interest so paid in discharge of the princi- 
pal. Should the creditor within the time commence a 
suit and obtain a judgment, no defense being made, 
the maker might perhaps recover back the interest for 
the unexpired time; but that would be because the 
creditor had not performed what was incumbent on 
him, and the consideration of the payment had failed 
to that extent. Fuller v. Little, 7 N. H.535. A pay- 
ment of interest in advance furnishes a sufficient con- 
sideration of a contract to delay. Wheat v. Kendall, 6 
N. H. 504, 508. Asa general rule then the reception of 
interest in advance upon a note is prima facie evi- 
dence of a binding contract to forbear and delay the 
time of payment; and no suit can be commenced 
against the maker during the period for which the in- 
terest has thus been paid.’”’ These views were affirmed 
by the same court in Drew v. Towle, 30 N. H. 531, and 
approved in Bank v. Pearsons, 30 Vt. 714. 

Other cases in various jurisdictions sustain the same 
doctrine. Bank v. Truesdell, 55 Barb. 602; Robinson 
v. Miller, 2 Bush, 179; Preston v. Henning, 6 id. 556; 
Scott v. Saffold, 37 Ga. 584; Miles v. McLellan, 2 Nott 
& McC. 133; Gardner v. Gardner, 23 8. ©. 593; Jarvis 
v. Hyatt, 43 Ind. 163; Abel v. Alexander, 45 id. 523; 
Woodburn v. Carter, 50 id. 376. The cases from Mas- 
sachusetts and Maine hold that the reception of inter- 
est in advance is not of itself evidence of such a bind- 
ing contract to extend the time of payment as to dis- 
charge a surety. Bank v. Lewis, 8 Pick. 458; Bank v. 
Hill, 10 id. 129; Bank v. Bishop, 6 Gray, 317; Crosby v. 
Wyatt, 25 Me. 156. But these cases, when examined 
with care, are not inconsistens with the cases from 
New Hampshire and Vermont. In Bank v. Lewis it 
is stated that the bank, even though it had taken in- 
terest in advance, had retained the right tosue at any 
time. In Bank v. Hill the statement is that the pay- 
ments of interest in advance were made with the un- 
derstanding that if the bank should want money the 
note might be collected before the expifation of the 
time for which the interest had been paid. These two 
cases are the authority for all later cases in that State 
and in Maine. In the very latest case from Massachu- 
setts (Bank v. Parsons, 138 Mass. 53) the court holds 
upon the facts stated that the bank reserved the right 
to sue at any time on the note. With the reservation 
of the right to collect the note at any time these causes 
harmonize with all the other cases cited. 

After an examination of all the cases we are of opin- 
ion upon principle as well as upon authority that the 
taking of interest in advance on a note is, in the ab- 
sence of any contrary agreement, prima facie evidence 
of an agreement to forbear collecting the note. There 
is error, and the judgment is reversed. 

The other judges concurred. 


re 
ASSOCIA TION—PROCURING DISCHARGE OF 
NON-UNION LABORER— LIABILITY. 


MARYLAND COURT OF APPEALS, MARCH 16, 1893. 


LUCKE V. CLOTHING CUTTERS’ AND TRIMMERS’ As- 
SEMBLY.* 

A labor organization which refuses to admit a non-union man 

to membership, and informs his employers that in case 


* 26 Atl. Rep. 505. 
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he is any longer retained it will be compelled to notify all 
labor organizations of the city that their house is a non- 
union one, and thereby compels his discharge, is guilty 
of a wrongful act; and an action will lie against it by the 
non-union man for the damages he has suffered in conse- 
quence of such discharge. 

Such conduct is not warranted by a statute which authorizes 
the formation of trades unions to promote the well-being 
of the everyday life of members, and for mutual assist- 
ance in securing the most favorable conditions for such 
members. 

Where the work of the non-union man was entirely satisfac- 
tory to his employers, who intended to retain him perma- 
pently, and he was discharged solely because of the no- 
tice received fromthe labor organization, the fact that 
his employer reserved the right to discharge him at the 
end of any week will not prevent him from recovering 
damages from the organization for maliciously and wan- 
tonly procuring his discharge. 


RGUED before Atvey, C. J., and Rosprnson, 
Bryan, Fow.Ler, McSuerry, Roperts and 
PaGE, JJ. 


W. L. Marbury, H. J. Bowdoin and W. L. Hodge, 
for appellant. 


William Pinkney Whyte, for appellees. 


Roserts, J. This is an action brought by the ap- 
pellant to recover damages for the wrongful and mali- 
cious interference of the appellee, by which he was 
discharged from his employment in the New York 
Clothing House, and prevented the free exercise of his 
trade and occupation, and thereby deprived of his 
means of livelihood. It appears from the testimony 
produced on the part of the appellant in the court be- 
low that the trade of the appellant was that of a 
**customs cutter;’’ that is, one who took the measure 
of customers desiring to have clothing made to order, 
cut the material according to measurement, and fitted 
the same on the customer. This had been his trade 
for twenty years, and he was athoroughly skilled man 
in his trade, and had since the year 1860 been a citizen 
of Baltimore city. In August, 1891, he was employed 
by Rosenfeld Bros. (trading as the New York Clothing 
House) as a custom cutter, at a salary of $30 a week. 
At the time of his employment he was assured by 
Rosenfeld Bros. that in the event of his work proving 
satisfactory to them, they would give him permanent 
employment. Subsequeutly his employers informed 
him that they were entirely satisfied with him, and 
that they would retain him in theirservice as long as 
he might choose to remain. Shortly thereafter Israel 
Rosenfeld, one of the members of the firm of Rosen- 
feld Bros., called his attention to the fact that certain 
members of the appellee corporation were complaining 
of hisemployment on the ground that he was a non- 
union man; that is, he was not a member of the ap- 
pellee, which is a labor union, and a branch of the gen- 
eral organization known as the K. of L., or Knights of 
Labor. Thereupon the appellant expressed his will- 
ingness to become a member of the appellee, and re- 
quested a witness,named Franz, who testified at the trial 
below, and who was a member of the appellee in good 
standing, to present his application, as, the appellee 
being a secret organization, he could not obtain access 
to its meetings for the purpose of presenting the ap- 
plication in person. The appellant had been informed 
by several members of the appellee that the manner 
in which he had made his application was the only way 
in which it could be done. Franz subsequently in- 
formed the appellant that he had made application to 
the appellee for his admission, but the appellee could 
not act on it that night, which was in the early part of 
December, 1891, owing tothe fact that they had too 


many union men out of employment, but that they 
would act on it in February. That in February, about 











a week before the appellant was discharged, a commit- 
tee of certain members of the appellee called at the 
New York Clothing House to inquire about the matter 
of the appellant’s employment while he was a non- 
union man. Oneof the committee was Michael, the 
master workman of the appellee, whose position in the 
organization was equal to that of president. Thecom- 
mittee spoke to the appellant concerning his not being 
a member of the appellee, when he stated then that he 
had made application for membership through one of 
their members, and expressed his willingness to join 
their organization. They then informed him that 
every thing would be satisfactory, and said that they 
would see that every thing would be properly attended 
to, and went away, leaving the appellant under that 
impression. The appellant heard nothing further un- 
til the following Saturday, when one of the firm of 
Rosenfeld Bros. exhibited to him a notice which the 
firm had received from the appellee, as follows: 
“ CLOTHING Cutters’ & Trimmers L. A. 7507, K.of L. } 
BALTIMORE, Feb. 16, 1892. j 
Messrs. Rosenfeld Bros.: 

GENTLEMEN: Clothing Cutters’ and Trimmers’ L. A. 
7507, K. of L., do herewith desire toinform you that 
in case the non-union man whom you have in your 
employ is any longer retained we will be compelled to 
notify all labor organizations of the city that your 
house is a non-union one. Trusting you may give this 
matter due consideration, we are, 

Respectfully yours, 
CLOTHING Cutters’ & Trimmers’ L. A. 7507, K. of L. 

Jno. G. NAGENGAST, Secretaru.” 

That upon receiving said notice the said firm imme- 
diately notified the appellant that he would have to go, 
and did in fact discharge him from their employ, at the 
same time notifying the appellee of their action by 
sending them the following letter: 

“ OFFICE OF NEW YORK CLOTHING House, } 
102 & 104 East BALTIMORE S?., Opposire LIGHT St. 

BALTIMORE, Feb. 18, 1892. 

John G. Nagengust, Esq., No. 318. Washington St.,City: 

DeaRStr: Your letter received, and your request 
will be granted. The gentleman referred to will be 
discharged Saturday night. 

Yours respectfully, 
ROSENFELD Bros. 

J. W. Frey, Cutters & Trimmers.”’ 


The appellant further proved that at the time of bis 
discharge his employers were entirely satisfied with 
his work, and anxious to retain his services. That 
at the suggestion of his employers he went to 
see Mr. Michael, the master workman, and asked 
him why he had been treated in the way he 
bad. Michael responded that he knew it was a 
wrong being done him, but that the appellee had 
passed aresolution not toaccept any more members, 
and that was the only ground of their action, and they 
did so because there were so many union men out of 
employment. Thathe, Michael, had made an effort to 
procure a repeal of the resolution, but had been unable 
to do it. Michael informed the appellant that there 
was no objection to his becoming a member of the ap- 
pellee. Theappellant further proved that he was never 
informed by &ny one that it was necessary for him to 
appear before an examining board, or to take any fur- 
ther steps, or to do any thing further than he had done 
in order that he might become a member of the appel- 
lee. Appellant was a married man, and after his dis 
charge he made every effort he couid to obtain employ- 
ment, but after the action taken by the appellee it was 
impossible for him to obtain employment from any 
of the clothing houses, and at the time of his dis- 
charge he was unable to obtain employment from the 
merchant tailors, owing to its being their dull season, 
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and hedid not until the following April obtain em- 
ployment, which was from a merchant tailor, at $5 a 
week less than he received from Rosenfeld Bros. That 
he had been employed by Rosenfeld Bros. by the week, 
but after he had been there a while he was told that 
his employment was permanent, but that he had the 
right to discharge him at the end of any week. It was 
in proof by one of the Rosenfeld brothers that ‘ the 
appellant was a first-class customs cutter;”’ that * he 
filled the bill exactly,” and that their firm were en- 
tirely satisfied with him, and would not have dis- 
charged him but for the objection of the appellee; that 
they discharged him on account of the letter received 
from appellee, dated February 16, and by letter dated 
February 18 they notified the appellee of the recelpt of 
its letter, and stated that its request would be granted, 
and “the gentleman referred to will be discharged 
Saturday night,’’ to which there was no reply by the 
appellee. 

Witness further proved, that in his opinion, as a 
consequence of the failure of his firm to discharge the 
appellant, their patronage would have fallen off to the 
extent of organized labor, and that all the union cut- 


ters would have been ordered out, and that it would | 
have gone stillfurther than that; that not only the | 


people who cut the material, but those who sewed on 
the work, would have been stopped from cutting or 
sewing for them; and “if the union men in our em- 
ploy at the time the appellant was discharged had been 
called out, and left, the effect would have been to 
cause us great loss, as we had on hand at that time a 
number of contracts.” 

The appellee then offered evidence tending to prove 
that the by-laws of the organization required applica- 
tion for membership to be made in a certain manner, 
with which the appellant bad not complied; that the 
local law of the appellee and the general law of the or- 
der of the Knights of Labor prohibited the calling out 
of their members because of the employment of non- 
union men. It was also testified on the part of the ap- 
pellee that no one had used fraud or intimidation in 
regard to calling out members in talking to Mr. Ro- 
senfeld if he did not make the New York Clothing 


House a union house. The appellee has a membership | 


of five hundred. Inthe month of January, 1891, the 
firm of Rosenfeld Bros. had promised the appellee that 
they would employ none but union men, provided the 
appellee would include the New York Clothing House 








. 

These are the facts, a full statement of which is nec- 
essary to a proper understanding of the merits of the 
controversy, and the disposition of the same. The case 
was taken from the consideration of the jury by the 
prayers granted at the instance of the appellee, on the 
ground that there was no evidence in the cause legally 
sufficient to entitle the appellant to recover in this ac- 
tion, which in legal effect is nothing more than a de- 
murrer to the evidence. We aretherefore to inquire 
whether the court below committed error in granting 
the instructions asked for, by which the case was taken 
from the jury. The appellant’s engagement with Ro- 
senfeld Bros. asa‘ customs cutter’? commenced in the 
mouth of August, 1891, and continued tothe month of 
February, 1892, and was to continue as long as his 
work proved satisfactory. His work gave entire satis- 
faction to his employers, who however retained the 
right to discharge him at the end of any week; but a 
member of the firm testified that they would not have 
discharged him but for the objection of the appellee. 
The appellee on the 16th of February, 1892, sent Rosen- 
feld Bros. a written notice, informing them ‘‘ that in 
case the non-union man whom they had in their em- 
ploy was any longer retained, it would be compelled 
to notify all labor organizations of the city that their 
house was a non-union one.” 

How many similar organizations there were in the 
city the record does not disclose, but the membership 
of the appellee is five hundred. This notice Rosenfeld 
Bros. construed to mean, that if they retained the ap- 
pellant in their employ, they would lose the patron- 
age of the labor organizations, and that the union labor 
which they then employed would be ordered out, or 
they would have to quit work, the eflect of which, as 
testified by Mr. Rosenfeld, would have been to cause 
his firm great loss, in consequence of their having a 
number of contracts on hand at that time. ‘There are 
several inquiries which arise out of the facts just 
stated. First. Had the appellee justifiable cause in 
pursuing the course which it did in threatening said 
firm that if they retained the appellant any longer in 
their employ it would be compelled to notify all labor 
organizations of the city that their house was a non- 
union house? Second. Was the conduct of the appel- 
lee in the course pursued by it toward the appellant 
wrongful or malicious? Third. Tad Rosenfeld Bros. 


| reasonable grounds to anticipate loss or injury to 


among the names of those houses which the appellee | 


was publishing mouthly in the Critic, a paper devoted 
to the interest of labor organizations. The publication 
of said names was as follows: 

“The Critic. Saturday, February 14, 1891. Issued 
Monthly. February, 1891. To Organized Labor: All 
members of labor organizations are most respectfully 
urged to buy or have their clothes made by the cloth- 
iers named in this advertisement, and to use their in- 
fluence among their friends to follow their example. 
The prices of these firms will be found as low as non- 
union firms, and the work will be more reliable and 
satisfactory. Clothing Cutters’ and Trimmers’ As- 
sembly 7507, Kh. of L., takes pleasure in recommending 
to members of labor organizations, and all friends of 
labor generally, the following named firms where work 
is cut and trimmed by members of L. A. 7507, K. of L.” 


Then follow the names of nine houses, of which the | 


New York Clothing House was one. The statement is 
formally signed by Frank Armiger, master workman, 


and J.G. Nagengast, recording secretary. Appellee fur- | 


ther proved that the effect of the refusal of the New 
York Clothing House to discharge the appellant upon 
receiving the appellee’s letter of February 16, 1892, 


would have been to cause the withdrawal by the appel- | 


lee of said house’s name from the list of those adver- 
tised in the Critic. 





themselves in consequence of the action of the appel- 
lee? ‘ 

The first and second propositions can be considered 
together, as they are somewhat reciprocal in the rela- 
tion they bear to each other. It is contended on the 
part of the appellee that it did not, by the sending of 
the tiotice of February 16 to Rosenfeld Bros., contem- 
plate any such course as that which has been attribu- 
ted to it; and that the local law of the appellee and 
the general law of the order of the Knights of Labor 
prohibited the calling out of their members because of 
the employment of non-union men. If this be so, how 
are we to interpret the meaning of the written notice? 
What purpose did the appellee have in sending it, and 
what design was, through its agency, sought to be ac- 
complished ? This was no idle play in which they were 
involved. It related to the most serious right affecting 
a laboring man’s life, which was the privilege of seek- 
ing remunerative employment, and thereby gaining an 
honest livelihood. Is it not unquestionably true, that 
but for the interference of the appellee, the appellant 
would not have been discharged? It is not necessary 


that such interference should have been malicious in 
its character. If it be wrongful, it is equally to be con- 
demned, and just as much in violation of a legal right. 
In this case we think the interference of the appellee was 
in law malicious and unquestionably wrongful. ‘The ap- 
pellant was a man of family, agood workman, engaged 
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in a lawful pursuit, performing his duties in an en- 
tirely satisfactory manner, without objection in any 
respect, and willing and desirous of becoming a mem- 
ber of the appellee ifan opportunity had been afforded 
him. He was notable to obtain membership with the 
uppellee, nor was he permitted to continue his work 
with his employers, who would gladly have retained 
him in their service if they could have done so without 
loss or embarrassment to themselves. Can it then be 
seriously questioned that from the evidence in this 
cause the appellee intended or expected any other or 
different result from the sending of the written notice 
than that which followed its reception by Rosenfeld 
Bros.?) We are compelled to say that the notice had 
some meaning and purpose, and if not that which we 
have suggested, what was it? The testimony in this 
case assigns no other motive, and there is not the 
slightest intimation from any source that there is any. 
If therefore the appellee sought to bring about the dis- 
charge of the appellant under the circumstances de- 
tailed in the evidence, if not malicious, it was certainly 
wrongful, and by so doing it bas invaded the legal 
rights of the appellant, for which an action properly lies. 

It is further contended by the appellee that it only 
meant by the notice sent Rosenfeld Bros. to say that 
unless they discharged the appellant it would with- 
draw the name of the New York Clothing House from 
the list of houses published in the Critic, which list had 
annexed to ita statement recommending said houses 
to the patronage of organized labor. Yet even this 
view of the letter contemplated the discharge of the 
appellant, and necessarily concedes that the sole pur- 
pose of the letter was to accomplish the appellant’s dis- 
charge. In no view of the facts of this case have we 
been able to ascertain where the appellee derived its 
right to obtain by the means adopted the discharge of 
the appellant from his position with Rosenfeld Bros. 
The provision of law authorizing the creation of the 
appellee corporation provides for the formation of 
trades unions ‘“‘to promote the well-being of their 
everyday life, and for mutual assistance in securing 
the most favorable conditions for the labor of their 
members and as beneficial societies.’’ Code, art. 25, 
§ 37. But when the State granted its generous sanc- 
tion to the formation of corporations of the character 
of the appellee it certainly did not mean that such 
promotion was to be secured by making war upon the 
non-union laboring man, or by any illegal interference 
with his rights and privileges. The powers with which 
this class of corporations are clothed are of a peculiar 
character, and should be used with prudence, modera- 
tion and wisdom, so that labor in its organized form 
shall not become an instrument of wrong and injus- 
tice to those who, in the same avenue of life, and some- 
times under less favored circumstances, are striving to 
provide the means by which they can maintain them- 
selves and their families. It is essential to good gov- 
ernment and the peace of society that correct legal 
principles be applied in the consideration of all ques- 
tions, for itis undeniably true that wrong principles 
cannot and never do produce salutary remedies. 

The third proposition can be disposed of without ex- 
tended comment. We think Mr. Rosenfeld, in his tes- 
timony, bas fairly and intelligently answered this in- 
quiry. His long experience in business, and accurate 
knowledge of the various methods in vogue for the em- 
ployment of labor in clothing houses, eminently qual- 
ify him to say whether his firm had just cause to ap- 
prehend the consequences of a refusal, under the cir- 
cumstances, to discharge the appellant. Viewed by 
the light of all the circumstances surrounding the case 
we are compelled to say that there was reasonable 
cause to apprehend the result stated by Mr. Rosenfeld 
in his testimony. ‘*‘ Courts are bound to look at things 
just as they are, to pass on facts just as they are devel- 


oped, to treat the conduct of men just as it is, and 
to impute to them that intention which their acts and 
their conduct disclose was their intention.”’ U. S. vy. 
Kane, 23 Fed. Rep. 750. 

Some criticism was indulged in in the argument of 
counsel in this court to the effeet that a recovery could 
not be had in this cause, as the appellant had only de 
clared on a supposed violation of a contract, when in 
point of fact there had been no contract violated. We 
concur in this view, and are clearly of opinion that the 
declaration sets out a cause of action which the proof 
fails to sustain. The question of a contract vel non 
enters into the consideration of this case, but upon 
proper averment in the declaration ought to play but 
small part in its determination. ‘* Where a contract 
would have been fulfilled but for the false and fraudu- 
lent representation of a third person, an action will lie 
against such person, although the contract could not 
have been enforeed by action.”” Benton v. Pratt, 2 
Wend. 385. 

In the case of Harvester Co. v. Meinhardt, 9 Abb. 
N. C. 396, 397, the court said: ‘A distinetion has been 
sought to be made between the cases where there has 
been an unexpired time contract and cases where the 
services were by the day or by the piece, but I do not 
think such distinction rests upon any sound reason. 

* * In such case the injury to the property and 
business of the employer would not consist so much in 
breaking the contract which existed as in the loss of 
profits derived from the work of the laborer if he con- 
tinued in the employment, and the probability or cer- 
tainty of such loss would be, in each case, a question 
of fact,” and of course for the jury. 

Mr. Addison, in his work on ‘Torts (fols. 9-14) thus 
summarizes thelaw: ‘Interference by fraud or force 
with the free exercise of another's trade or occupation 
or means of livelihood is a tort; such as preventing 
people, by the use of threats or intimidation, from 
trading with the plaintiff's vessel in a foreign port, or 
dealing at the piaintiff’s shop, or sending their children 
to the plaintiff's school, or placing obstructions or im- 
pediments in the way of free access to the plaintiffs 
place of business. * * Where a violent or miuali- 
cious act is done toa man’s occupation, profession or 
way of getting a livelihood, there an action lies in all 
cases.”’ 

Considerable comment was made at the hearing in 
this court of the analogy supposed to exist between the 
case made by the record in this case and the case of 
Lumley v. Gye, 2 EL & Bl. 216, but the cases widely 
differ in important facts, and there is but small anal- 
ogy in the principles of law properly applicable in each 
case. The principles of law which are entitled to rec- 
ognition in this case are too well settled and deter- 
mined ina multitude of cases to require numerous ci 
tations for their support. Thecase of Chipley v. At- 
kinson, 23 Fla. 206, is strikingly like the case now under 
consideration. The court in that case says: ** From 
the authorities referred to, and upon principle, it is ap 
parent that neither the fact that the term of service in 
terrupted is not fora fixed period, nor the fact that 
there is not a right of action against the person who is 
induced or influenced to terminate the service or to re 
fuse to perform his agreement, is of itself not a bar to 
an action against the third person maliciously and 
wantonly procuring the termination of or a refusal to 
perform the agreement. It is the legal right of the 
party to such agreement to terminate or refuse to per 
form it, and in doing so he violates no right of the 
other party to it; but so long asthe former is willing 
and ready to perform, if is not the legal right, but is a 
wrongon the part of the third party, to maliciously 
and wantonly procure the former to terminate or re- 
fuse to perform it. Such wanton and malicious inter- 
ference for the mere purpose of injuring another is not 
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the exercise of a legal right. Sach other person, who 
is in employment by which he is earning a living, or 
otherwise enjoying the fruits and advantages of his in- 
dustry or enterprise or skill, bas a right to pursue such 
employment undisturbed by mere malicious or wanton 
interference or annoyance. Every one has a perfect 
right to protect or advance his business if in so doing 
he infringes no superior legal right of another.” 

In Bowen v. Hall, 6 Q. B. Div. 538, it was said by 
Brett, J. (Lord Selborne concurring), that ‘‘ merely to 
persuade a person to break his contract muy not 
be wrongful in law or fact; * * * butif the 
persuasion be used for the indirect purpose of injuring 
the plaintiff, or of benefiting the defendant at the ex- 
pense of the plaintiff, it is a malicious act, which is in 
law and fact a wrong act, and thereforea wrongful act, 
and therefore an actionable act, if injury follows from 
it.” The appellant, by the action of the appellee, lost 
his place in the month of February, and although per- 
sistently in quest of a position, he did not succeed in 
obtaining work until the following April, when he se- 
cured employment with a merchant tailor at $5 less 
per week than he was receiving when he was dis- 
charged. [t would be strange indeed if the law under 
such a state of facts as this record exhibits, provided 
no remedy. In Winsmore yv. Greenbank, Willes, 581, 
itis said: ‘*A special action in the case was introduced, 
for the reason that the law will never suffer an injury 
and a damage without a remedy.” 

While we are of opinion that the evidence in the 
cause clearly establishes a legal cause of action in the 
appellant, we dv not think he has framed bis declara- 
tion to meet the testimony which he has offered. In 
the case of Chipley v. Atkinson, from which we have 
already quoted, the court says: ‘‘The case made by 
the declaration is that the employment was under an 
agreement by which it was to be continued for a long 
period of time. An agreement between the plaintiff 
and Kehoe & Walker for the continuance of the em- 
ployment for a long period of time cannot be ignored 
as afeature of the case. This allegation means that 
the agreement entered into by them entitled the plain- 
tiff, either expressly or by implication, to employment 
not only for a period of time, but for along period. It 
means that a period of time was agreed upon by them, 
and means that the period thus agreed on, whether 
limited by months or years or otherwise, is to be 
proved. The language implies that there was at least 
some point of time in the future, ascertainable from 
the terms of the agreement, up to which the employ- 
ment was to extend. That the continuation of the 
employment for any time was dependent upon the 
condition of asatisfactory performance of his duties 
by the plaintiff would not be inconsistent with an em- 
ployment for a particular period. If there was no 
agreement for any particular period of time, but the 
employment was one in which the agreement was that 
plaintiff should be given employment as long as he 
performed his work satisfactorily, and he has been 
discharged from it solely through the malicious and 
wrongfal procurement of the defendant, and injury 
has resulted, he should have laid his case accordingly ; 
but such is not the averment here.”” 25 Fla, 218, 219. 

We are therefore of opinion that upon proper amend- 
ment of the declaration there is evidence in the cause 
legally sufficient to be submitted to a jury, but because 
the declaration fails to state a cause of action to which 
the evidence offered is legally applicable, and there is 
au substantial variance, we must affirm the judgment 
of the court below; but it appearing to the court that 
a new trial ought to be had, we will remand the case, 
to the end that said case may be again tried, in accord- 
ance with the Code, article 5, section 20. 

Judgment affirmed, and cause remanded for a new 
trial; costs, ete., to be paid by appellee. 


ACTION —WRONGEUL DEATH —SURVIVAL. 
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| The Code, sections 2078, 2079, allowing the personal represen- 





tative of a deceased person to sue for and recover dam- 
ages for any trespass to the person or property of de- 
ceased, in like manner as deceased might have done if 
living, dées not inelude an action to recover for injuries 
resulting in instant death. 


Mayes & IHurris, for 
A. H. Whitfield, for 


appellant. 
appellee. 


Woops, J. This was not an action brought by the 
kindred of a deceased person for damages occasioned 
by injuries resulting in death, under seetion 1510, Code 
of 1880. It is an action brought by the personal repre- 
sentative—the administratrix—for the recovery of 
such damages as the intestate might have sued for and 
recovered if he had survived the injuries complained 
of, and is founded on 2078 and 2079 of our 
Code. The former declares that ** executors, adminis- 
trators and collectors shall have full powerand author- 
ity tocommence and prosecute any personal action 
whatever, at law or in equity, which the testator or in- 
testute might have commenced and prosecuted.’ The 
latter section substantially repeats the right to this 
remedy, and says: ** Executors and administrators 
shall have an action for any trespass done to the per- 
son or property, real or personal, of their testator or 
intestate, against the trespasser, and recover damages, 
in like manner their testator or intestate would 
have had if living, and the money so recovered shall be 
assets, and accounted for as such.’ The object of the 
statute is certain. Atcommon law, actions for the re- 
covery of damages for personal injuries abated with 
the death of the person injured; the statute referred 
to was designed to cause to survive to the personal 
representative any right of personal action which the 
deceased might have commenced or prosecuted if liv- 
ing. There does not seem to us to be any ground for 
serious contention as tothe proper construction of the 
statute. The sole purpose and the manifest purpose 
is to save the personal representatives the right to be- 
gin and carry on such personal actions as the deceased 
might have begun and carried on if he had not died. 
The evil of the common law was that all personal ac- 
tions died with the person; the remedy of the statute 
1s to cause the action, or the right of action, to survive 
to the personal representative. Whatever suit was 
maintainable by the deceased shall be held maintain- 
able by the personal representatives of the deceased. 
But the deceased never had any personal action which 
could abate at common law, where the injury causing 
death and the death itself were simultaneous. — It is 
impossible to conceive at common law of a right of ac- 
tion for injuries to be begun and prosecuted by one 
who died instantaneously on being injured. If, as we 
have declared, the statute was framed to prevent the 
abatement of the right of personal action by the death 
of the injured person, then it bears its own natural 
construction upon its own face. And if nostrained or 
hidden meaning is to be imparted to the language of the 
statute, the survivorship is to personal actions which 
the testator or intestate might have commenced and 
prosecuted. But the testator or intestate could never 
have begun or prosecuted an action for injuries which 
ended in instantaneous death. ‘To put the case in an- 
other form—the form in which the declaration pre- 
sents it—can a recovery be had by the personal repre- 
sentative for the mental and physical pain and anguish 
endured by the deceased at the time of and following 
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as 
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the injury complained of, where the death and the in- 
jury were simultaneous? The proposition is so self- 
contradictory and self-confuting as to be confusing. Lt 
appears unnecessary to pursue the thought. 

We are of the opinion that the personal representa- 
tive has no right of personal action where the deceased 
never had such right, and that where death was simul- 
taneous with injury, it is impossible, to the healthy 
mind, to even conceive of aright of action in the man 
instantaneously killed. In such case, all recoverable 
damages must be sought by the kindred who have sus- 
tained loss, and the mere personal representative can 
have no standing in court. ‘This view is foreshadowed 
in Railroad Co. v. Phillips, 64 Miss. 693, and is clearly 
the only view consonant with the spirit and letter of the 
statute. Norisitin irreconcilable conflict with any well- 
considered case which has been brought to our atten- 
tion. The case of Brown v. Railroad Co., 22 N. Y. 191, 
isthought to be authority for acontrary doctrine. But 
the decision in that case involved the construction of 
a statute of that State, and it was said by the court that 
“the statute gives the action to the personal represen- 
tative of the individual injured,when the injury causes 
death, and it makes no distinction between cases 
where death was immediate and instantaneous and 
where it was consequential.”’ If this is a fair state- 
ment of the statute, the opinion is altogether correct, 
but not at all authority on the case before us. An ex- 
amination of the case of Railroad Co. v. Prince, 2 
Heisk. 580, will show that the court, in construing a 
statute which declares that “the right of action which 
a person who dies from injuries received from another, 
or whose death is caused by the wrongful act or omis- 
sion of another, would have had against the wrong- 
doer, in case death bad not ensued, shall not abate or 
be extinguished by bis death, but shall pass to his per- 
sonal representative, for the benefit of bis widow and 
next of kin, free from the claims of his creditors,” 
said: “It follows that the representative of the de- 
ceased has a right to recover damages sustained by the 
widow and children in consequence of his death, 
whether the death resulted instantaneously from the 
injuries or not. It would have been absurd to give the 
right of action for damages for the mental and bodily 
sufferings of a person whose death was instantaneous. 
Yet aright of action is given for the benefit of the 
widow and next of kin. It follows that the damage 
intended to be provided for was the loss of husband or 
father.” 

The case in 5 Baxter, 663 (Fowlkes v. Railroad Co.), 
on which appellee relies, as we understand the reason- 
ing of the court, is simply a reaffirmation of a right to 
arecovery in case of instantaneous death under their 
peculiar statute; and it seems to us unwarranted to 
hold the court, in this last-named case, to have in- 
volved itself in what it denominated, in the former 
case, the absurdity of giving the right of action for the 
mental and bodily sufferings only of a person whose 
death was instantaneous. The case of Bancroft v. 
Railroad Co., 11 Allen, 34, referred to in the brief of 
appellee's counsel, held the right of action maintain- 
able by the personal representative where the person 
injured survived fifteen minutes. But the case of 
Kearney v. Railroad Co., 9 Cush. 108, is cited with ap- 
probation on the proposition that the instantaneous 
death of the intestate renders an action non-main- 
tainable by the administratrix, and this doctrine has 
been steadily adhered to by that court in other and 
recent cases. See Corcoran v. Railway Co., 133 Mass. 
507, and Riley v. Railroad Co., 155 id. 292. The case of 
Conners v. Railway Co., 71 Lowa, 490, and the subse- 
quent case of Worden v. Railway Co., 72 id. 202, turned 
upon the construction of statutes very similar to the 
Tennessee statutes already referred to, which declare 


ages shall be disposed of as personal property belonging 
to the estate of the deceased, except that if the de 
ceased leaves a husband, wife or child, or parent, it 
will not be liable for the payment of debts.” The 
court held, that asthe Lowa statute in effect declared, 
“when awrongfulact produces death, the perpetrator 
is civilly liable for the injury,” it was immaterial 
whether death was instantaneous or not. We express 
no opinion as to the correctness of the reasoning of 
the court in construing the statute of that State; but 
the cases are so unlike the one before us that the opin 
ion sheds no light upon the question involved in the 
interpretation of our very dissimilar statute. 

It iv worthy of remark, in this connection, that the 
Supreme Court of lowa, in the case of Kellow v. Rail- 
way Co., 23.N. W. Rep. 740 (decided in 1885, two years 
before the cases in Tland 72 Lowa, and before the pe- 
culiar statute construed in those cases had been en- 
acted), said: ** In determining whethera cause of ac- 
tion accrued to him [Kellow, the administrator of the 
deceased], the test is whether he lived after the injury, 
and not the length of time he lived thereafter.” 

In Cooley on Torts, page 310, this misleading state- 
meut affords countenance to the position of counsel 
for appellee: ‘“‘A question has been made in some 
States whether suit could be maintained when the 
death was instantaneous; and in Massachusetts, under 
a somewhat nice and technical construction of the 
statute, it was decided that the action would not lie in 
such case. But probably under no existing statute 
would it be so held now.’ The note appended to this 
very statement by the author, at the foot of the page, 
refers to the case of Kearney v. Railroad Co., 9 Cush. 
108, and with refreshing inconsistency says: ‘“ The rule 
is still followed in that State,” citing the later cases. 
It will be seen in the same note that the author admits 
that in Georgia, South Carolina and New Jersey (he 
might have added others), if death is instantaneous, 
there can be no recovery for the death of a wife or 
child. The confusion in the minds of some _ text- 
writers has arisen from failure to remember that the 
seeming diversity of opinion in courts of last resort 
has arisen out of language employed in construing va- 
riant and dissimilar statutes on the same general sub- 
ject of the survival of actions to personal representa- 
tives. The conflict of authority will largely vanish 
when the cases giving rise to the various opinions are 
earefully considered. On the few horrible facts in evi- 
dence as to the death of the deceased, we cannot con- 
sent that the evidence showed that he survived the in- 
jury. He was run over by a swiftly moving train, un- 
der circumstances undisclosed, and was ground to 
pieces and the fragments strewn along the track and 
near it for seventy or eight feet. ‘To say the jury was 
warranted in holding that he survived the injury for 
any appreciable space of time, however short—that his 
death was not instantaneous—is impossible. 

Reversed and remanded. 


> —— 


REMARKS OF J. NEWTON FIERO, PRESI- 
DENT OF THE NEW YORK STATE BAR 
ASSOCTATION, BEFORE THE SENATE COM- 
MITTEE ON THE JUDICIARY, ON THE 
BILL TO PROVIDE A UNIFORM SYSTEM 
OF EXAMINATIONS FOR ADMISSION TO 
THE BAR. 

- committee on judiciary of the Senate, having 

under consideration the following amendment to 
section 56 of the Code of Procedure, subsequently fa- 

vorably reported, and also passed by the Assembly : 
** See. 56. A citizen of the State of full age, applying 





that ‘“‘ when a wrongful act produces death, the dame ] 


{| to be udmitted to practice as an attorney or counsellor 
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ed 
‘ 





in the courts of record of the State, must be examined 
and licensed to practice as herein prescribed. A State 
board of law examiners is hereby created, to consist 
of three members of the bar, of at least ten years’ 
standing, who shall be appointed from time to time by 
the Court of Appeals, and hold office as members of 
such board for a term of three years. Such court 
shall prescribe rules providing for uniform system of 
examination which shall govern such board of law ex- 
aminers in the performance of its duties. There shall 
be examinations of all persons applying for admission 
to practice as attorneys and counsellors at law at least 
twice in each year in each judicial department, and at 
such other times and places as the Court of Appeals 
may direct. Every person applying for such examina- 
tion shall pay such fee as may be fixed by the Court of 
Appeals as necessary to cover the cost of such exami- 
nations. Only one examination fee shall be required. 
Such board shall certify to the General Term of the 
department in which each candidate has resided for 
the past six months every person who shall pass the 
examination, provided such person shall have in other 
respects complied with the rules regulating admission 
to practice as attorneys and counsellors, whieh fact 
shall be determined by said board before examination. 
Upon such certificate, if the General Term shall find 
that such person is of good moral character, it shall 
enter an order licensing and admitting him to practice 
as an attorney and counsellor in all the courts of the 
State. Race or sex shall constitute no cause for refus- 
ing any person examination or admission to practice. 
Any fraudulent act or representation by an applicant 
in connection with his application or admission shall 
be sufficient cause for the revocation of his license by 
the General Term granting the same.’’ 


Mr. Fiero addressed the committee on behalf of the 
committee of the New York State Bar Association 
having the matter in charge. 


Mr. Chairman and Gentlemen of the Committee : 

The method of examination of applicants for admis- 
sion to the bar has, during the past two years, aroused 
much interest inthe profession, not only inthis State, 
but throughout the country. Active steps have been 
taken on behalf of the American Bar Association 
which have resulted in very full and elaborate reports 
with regard to the present condition of legal edueation 
in the United States and in Europe, showing a very 
marked change in the methods of study and manner 
of examination 

Decided progress has been made in this State during 
the past few years toward the elevation of the stand- 
ard of legal attainment. Under the Constitution of 
1846 avery lax system of study and examination was 
tolerated, and the bar suffered from Jack of education 
and preparation on the part of many persons who were 
admitted to practice during the succeeding twenty-five 
years. 

In 1871 however provision was made by which the 
Court of Appeals assumed control of the matter, en- 
acting rules, prescribing the course of study and requi- 
sites for admission, so that since that time regulations 
with regard to this subject have been made and en- 
forced by that court. 

The actual examination has however continued to be 
made by « committee annually appointed at each Gen 
eral Term = from such the bar as were 
deemed most likely to be in attendance at the General 
Terms during the year. 

In 1881 the regents of the university of the State 
were given power to institute an examination in cer- 
tain branches which must be passed by each student 


members of 


within a prescribed period, after commencing the study 
of the law. 





In 1891 still further requirements were added, so 
that from time to time the standard for admission in 
this State has been raised, and is now in marked con- 
trust to that which existed under the Constitution of 
1846. 

In the meantime too an entirely different state of af- 
fairs has arisen by reason of the attendance of a very 
large proportion of students at the law schools, so that 
in 1891 over six thousand were in attendance at such 
schools throughout the United States. This mani- 
festly has had avery great effect upon legal education, 
und must necessarily have alike effect upon the course 
of examination. 

It is very evident that where the student has spent 
from one to three years at alaw school, the method of 
study is entirely different, and his acquirements of a 
different degree, from one where the same has been 
spent in an office, and the character and thoroughness 
of the examination should be proportionately in- 
creased. 

The question is an important one in view of the fact 
that during 1892 nine hundred and sixty-one students 
filed a preliminary certificate with the clerk of the 
Court of Appeals, and nearly five hundred applicants 
were admitted to practice at the different General 
Terms during the same period. 

Under the system now in existence the character of 
the examinations in the different departments is nec- 
essarily by reason of the short term for which the ex- 
aminers are appointed, and the large number of exam- 
iners exceedingly uncertain, It may in one depart- 
ment be exceedingly lax, and in an adjoining depart- 
ment very severe, or it may during one year, under one 
set of examiners, be lax and the next year be severe, 
or the contrary. This is unjust to the student and un- 
fair to the profession. It is one of the difficulties that 
arises almost necessarily from voluntary labor. It can 
scarcely be expected thatany member of the profes- 
sion can from year to year devote the requisite time 
and attention to the preparation of questions and ex- 
amination of students without compensation, in addi- 
tion to the fact that iLis a thankless task to those en- 
gaged in it, if the examinations are carefully and con- 
scientiously carried on and the incompetent candi- 
dates conscientiously rejected. 

All these considerations point to the necessity for 
some improved method by which the examination of 
students can be carried on in such a manner that they 
may be uniform in character, and conducted by per- 
sons responsible to some competent authority for the 
manner in which the work is performed. 

lu view of that necessity, this subject was made a 
topic for discussion at the last meeting of the New 
York State Bar Association, and under the title, ‘Is a 
uniform standard for the admission of attorneys 
throughout the State and a uniform system of exami- 
nation desirable, and if s0, how can it be obtained?’ 
A very full discussion of the matter was had at the 
annual meeting of the association, resulting in the ap- 
pointment of a committee, consisting of Tracy C. 
Becker, chairman of the executive committee; Charles 
M. Preston, superintendent of banking; KH. G. Whita- 
ker, late deputy attorney-general; Louis Marshall, 
one of the best-known members of the bar in the west- 
ern part of the State, and the president of the associa- 
tion, which was instructed to draft a bill after con- 
sultation with and on approval of the judges of the 
Court of Appeals, which should provide some system 
for uniform examination for admission to the bar of 
this State, and to submit the same to the Legislature. 

That committee has, by personal interview and cor- 
respondence with members of the besich and the bar, 
undertaken to obtain the sentiment of the profession 
upon the subject. The result of its labors, after such 
consultation, is now before the Legislature, in the 





ee er ee ce 





Aaerntinaneeae~ 


2 ag Se pe 





498 THE ALBANY LAW JOURNAL. 





amendment to section 56, which is herewith submit- 
ted. 

The aim of the committee has been to make as few 
changes in the existing method as possible, consistent 
with the plan to secure a uniform system of examina- 
tion, It has therefore left all matters of detail to be 
settled by the court of last resort. 

The first and most obvious necessity seemed to be 
the appointment of a single body instead of five com- 
mittees now acting, and to give that body a term of 
office such as would enable its members to familiarize 
themselves with their duties. In order to accomplish 
this it became necessary to provide for their appoint- 
meut by the highest court, and to give that court en- 
tire control and supervision over its action. This 
seems the more necessary and proper in view of the 
fact that the Court of Appeals has now, by its rules, 
taken the entire control of the matter of admission of 
attorneys, except the examinations held at each Gen- 
eral Term, the requirements for admission being al- 
ready provided for by its rules, hence the only sub- 
stantial change contemplated by the bill is that the 
Court of Appeals shall appoint a committee to hold 
the examinations, and that the members of the com- 
mittee shall be compensated in such manner as that 
court may direct, leaving the admission of the attor- 
neys after the examination as at present, to the Gen- 
eral Terms, but relieving them from the appointment 
of committees for examination. 

This plan follows the provisions of the statute rela- 
tive to the licensing of physicians to practice, under 
chapter 507 of the Laws of 1890, which establishes 
boards of medical examiners for examination and 
licensing of practitioners of medicine and surgery, and 
provides for the payment of the expenses of the board 
in the same manner as Contemplated by the proposed 
amendment to section 56. This provision seems to be 
entirely satisfactory to the medical profession, and to 
have accomplished for it the object sought to be 
brought about for the bar by the present measure, and 
is a strong argument in favor of the enactment of the 
present bill. The societies of the bar having entire 
control of this matter in England, provide for the ap- 
pointment of examiners, not exceeding six, ata pre- 
scribed compensation, who shall hold office for a term 
not to exceed three years. These regulations have 
stood the test of experience with entire satisfaction to 
the English bar. 

The committee of the association having this matter 
in charge is unanimously of the opinion, after a care- 
ful examination of the subject, that a change is desir- 
able and necessary, and that the proposed section is 
ealculated to accomplish the best results attainable in 
that direction. Its members therefore very heartily 
recommend the passage of this bill on behalf of the 
profession of the State, and as representatives of the 
New York State Bar Association, believing that it 
fully represents the views on this subject of the lead- 
ing judges and lawyers of the State, hoping that it 
will tend to a high standard of learning and ability at 
the bar, and result in the admission of such applicants 
only as shall realize the description of a lawyer given 
by the Roman orator —‘* One who is learned in the 
law and that general usage which persons observe in 
their intercourse in the community, who can give an 
answer on any point, can plead and can take measures 
for the interests of his client.””) Yet bearing in mind 
in measuring the standard of professional attainment 
the idea so grandly expressed by Chief Judge Abbott 
in his celebrated charge to the jury in an action by an 
attorney to recover Compensation for services: ‘God 
forbid that it should be imagined that an attorney or 
a counsel, or even a judge, is bound to know all the 
We ask early and favorable action upon the 


law.’ 


bill. 





NEW YORK COURT OF APPEALS AB- 
STRACTS. 

ACCORD AND SATISFACTION.— Plaintiff sent a bill of 
$670 to defendant for medical services, and defendant, 
while not disputing the services, objected to the 
amount, and declined to pay the bill rendered, but 
sent a check for $400, stating that it was to be in full 
satisfaction of plaintiff's claim. Plaintiff retained the 
check, but sent another bill for the same amount, on 
which he credited the amount of the check as part 
payment. Defendant at once notified plaintiff that he 
had sent the check on condition that it should be re- 
ceived in full payment of his bill, and that plaintiff 
must either keep it on that condition or immediately 
return it. Held, that the debt, which was unliqui- 
dated, was satisfied by the retention of the check, since 
its acceptance involved the acceptance of the condition 
also. The plaintiff received and used the check, and 
had he remained silent it would have been conclusively 
presumed that he assented to the defendant’s proposi- 
tion, and had agreed to receive, and had received, the 
sum tendered in discharge of his debt. But the tenor 
of the defendant's letter was such as to invite a reply, 
and while the plaintiff kept the check, he sent another 
bill for the same amount, upon which he credited the 
amount of the check as a part payment, leaving a bal 
ance, which he still claimed to be due. The just infer- 
ence to be drawn from this communication was that 
he declined to accept the check in full payment, but 
had appropriated it as a partial payment of his claim, 
and the defendant undoubtedly so understood it. Had 
he then remained silent it might have been presumed 
that he assented to the use which the plaintiff bad 
made of the check, and in time would have become 
bound to pay the balance, as upon an account stated ; 
but the defendant at once notified the plaintiff that he 
had sent the check upon condition that it should be re- 
ceived in full payment of his bill, and that he could 
not assent to any other application of the money, and 
that the plaintiff must either keep it upon that condi 
tion, or immediately return it. [t is of no significance 
in this case that the remittance was by check. Both 
parties treated it as money, and upon the receipt of 
this letter the plaintiff had but a single alternative pre 
sented for his action—the prompt restoration of the 
money to his debtor, or the complete extinguishment 
of the debt by its retention. The tender and the con- 
dition could not be dissevered. The one could not be 
taken and the other rejected. The acceptance of the 
money involved the acceptance of the condition, and 
the law will not permit any other inference to be 
drawn from the transaction. Under such circum- 
stances the assent of the creditor to the terms pro- 
posed by the debtor will be implied, and no words of 
protest can affect the legal quality of his act. Where 
the demand is liquidated and the liability of the debtor 
is not in good faith disputed, a different rule has been 
zpplied. In such cases the acceptances of a less sum 
than is the creditor's due will not, of itself, discharge 
the debt, even if areceipt in full is given. The element 
of a consideration is lacking, and the obligation of the 
debtor to pay the entire debt is not satisfied. There 
are many authorities which enforce this proposition, 
but they have no relevancy to a case like the present, 
where the debt was unliquidated, and there was a bone 


fide disagreement in regard to the extent of the debt- 


or’s liability. The law favors the adjustment of such 
controversies without judicial intervention, and will 
not permit the creditor to accept and retain moneys 
which has been tendered by way of compromise, and 
then successfully litigate with his debtor for the re 
covery of agreater sum. There have been some cases 
in our own courts where this principle bas been ap- 
plied, but in none that we have examined has the ques- 
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tion arisen in the exact form here presented. Palmer- 
ton v. Huxford, 4 Den. 166; Looby v. Village of West 
Troy, 24 Hlun, 78; Hills v. Sommer, 53 id. 392. In 
other States there are many decisions directly in point, 
where the facts were not distinguishable from those 
appearing in this record. MeDaniels v. Lapham, 21 
Vet. 222; Preston v. Grant, 34 id. 201; Townslee v. 
Ilealey, 39 id. Boston Rubber Co. v. Peerless 
Wringer Co., 58 i 553; Bull v. Bull, 48 Conn. 455; 
Potter v. Douglass, 44 id. 541; Reed v. Boardman, 20 
Pick. 441; Donohue v. Woodbury, 6 Cush. 148; Hil- 
liard v. Noyes, 58 N. H. 512; Brick v. Plymouth Co., 
$3 lowa, 462; Hinkle v. Railroad Co., 31 Minn. 434. In 
Preston v. Grant, supra, the Supreme Court of Ver- 
mont very sharply, and, as we think, correctly, defined 
the line of discrimination which separates this class of 
cases from those where the defense fails. Judge Pier- 
point, delivering the opinion of the court, at page 205 
“To constitute an accord and satisfaction it is 
necessary that the money should be offered in satisfac- 
tion of the claim, and the offer accompanied with such 
acts and declarations as amount to a condition that if 
the money is accepted, it is accepted in satisfaction, 
and such that the party to whom it is offered is bound 
to understand therefrom that if he takes it, he takes it 
subject to such condition. When a tender or offer is 
thus made, the party to whom it is made has no alter- 
native but to refuse it, or accept it upon such condi- 
tion. If he takes it his claim is cancelled, and no pro- 
test, declaration or denial of his, so long as the condi- 
tion is insisted on, can vary the result. The principle 
is too well settled in this State to require eitber argu- 
ment or the citation of authorities to support it.” To 
make out the defense the proof must be clear and un- 
equivocal that the observance of the condition was in- 
sisted upon, and must not admit of the inference that 
the debtor intended that his creditor might keep the 
money tendered in case he did not assent to the eondi- 
tion upon which it was offered. May 2, 1895. Fuller 














suys: 


v. Kemp. Opinion by Maynard, J. 16 N. Y. Supp. 
158, reversed. 
HiGHWAYS—DEDICATION—ABUTTING OWNERS.— (1) 


Land was conveyed to a college, and the trustees di- 
vided into lots and streets, making a map thereof, 
with a written explanation of the streets and lots, 
from which it appeared that Mast avenue was a street 
three rods wide, running north and south; the east 
boundary being delineated on the map from lots 1 to 
11, inclusive, but the west line only appeared on the 
map from 1 to 7, inclusive. Lots 7 to 11, inclusive, 
however, were described as bounded on Kast avenue; 
and thereafter the trustees conveyed the entire tract, 
excepting eight lots described as “lying on and bounded 
on Kast avenue.”’ Thereafter S. conveyed the whole 
tract to M., subject to the reservation in the trustees’ 
deed, and M. conveyed about eight acres, extending to 
and including East avenue, but recognizing its exist- 
ence as a street. Thereafter the trustees conveyed 
about four acres to plaintifl, the grant extending to the 
east line of Hast avenue, and including the same. 
Held, that such conveyances showed a dedication of 
East avenue for a public street, and that plaintiff only 
took title thereto subject’ to an easement for a public 
street in favoec of the public, and of persons whose land 
bounded thereon. When in such a case a lot 
bounded by a street, the purchaser and his grantees 
bave an easement in the street for the purposes of ac- 
cess, Which is a property right. Story’s Case, 90 N. Y. 
M5; Trustees, ete., ve Cowen, 4 Paige, 510; Wyman v. 
Mayor, 1L Wend. 487; Bissell v. Railroad Co., 28 N.Y. 
61; Bank v. Nichols, 64 id. 65; Taylor v. Hopper, 62 
id. G49; HLuttemeier v. Albro, IS id. 48. (2) Though S., 


is sold, 


at the time he took the conveyanee of land from the 
college, also foreclosed a prior purchase-money mort- 
gage thereon, given by the college, and purchased the 





land at such sale, a contention by plaintiff that all ease- 
ments in the land for street purposes, originating after 
the college became possessed of the lands, were thereby 
extinguished, is untenable, where it appears that when 
S. conveyed to M., through whom plaintiff claims, he 
limited the grant to such estate as had been conveyed 
to him in the deed from the college. April 25, 1895. 
Lord y. Atkins. Opinion by O’Brien, J. 


NEGLIGENCE — CONTRIBUTORY — BRAKEMAN — LOW 
BRIDGES.—(1) A brakeman on top of a moving train, 
with his face toward the rear, intent on the discharge 
of his duty at a place where there is danger that the 
train may break in two, is not, as matter of law, 
chargeable with contributory negligence because he 
fails to take notice that the train is approaching a low 
bridge. 18 N. Y. Supp. 280, reversed. The plaintiff 
calls our attention to the case of Kane v. Railway Co., 
128 U. 8. 91, as an authority in his favor upon this 
branch of the case, and it has some bearing. ‘The de- 
fendant calls our attention to the case of Williams v. 
Railroad Co., 116 N. Y. 628, as an authority in its 
favor. It must be conceded that the latter case goes 
far to uphold anonsuit upon such facts as we have 
here; but it was a border case, decided against the 
plaintiff by a divided court, and it is distinguishable 
from this in that the brakeman there knew that he was 
approaching the bridge, and when near the bridge 
turned his back toward it, knowing, or bound to 
know, as the court held, that it was a low bridge. Un- 
der such circumstances it was held that he was guilty 
of contributory negligence. (2) A brakeman is entitled 
to place some reliance on the Laws of 1884, chapter 439, 
section 2, requiring railroad companies to maintain 
warning signals at low bridges or other structures, to 
protect employees ou top of the cars from injury; and 
the absence of a tell-tale at such a bridge, or the fact 
that it is out of order, is a circumstance proper for the 
jury to consider in determining the question of con- 
tributory negligence. (3) The fact that a railroad 
company permits atell-tale erected by it near a low 
bridge to get out of order, so that a brakeman may 
pass under it without being warned of the approach to 
the bridge, is sufficient evidence of negligence to war- 
rant the submission of the question to the jury. (4) 
The fact the tell-tale is so near the bridge that the brake- 
man, facing the rear of the train, after passing under 
the tell-tale without being touched thereby, could not 
see it in time to avoid the injury, is also evidence of 
negligence sufficient to go to the jury, since the statute 
requires suitable warping signals. (5) In an action for 
the injuries sustained by such brakeman by reason of 
such low bridge, he may show that the tell-tale was 
placed too near the bridge to answer the purpose of the 
statute. May 5, 1895. Wallace v. Central Vermont R. 
Co. Opinion by Earl, J. 


REMOVAL OF CAUSES~ADMITTING JURISDICTION OP 
Srare counr.— Where defendant, after a substituted 
service of the summons and complaint, files his peti- 
tion and bond for the removal of the cause to a Federal 
court, and avers in his petition, as required by the Re- 
moval Act, that there is an action pending in the State 
court, and that he is a party to it, he submits to the ju- 
risdiction of the State court, and on the cause being 
remanded to such court by the Federal court, he can- 
not object that there was not a valid service on him of 
the summons and complaint; and it is immaterial that 
his attorney declared, while engaged in effecting the 
removal, that his appearance was special, and only for 
the purpose of removing the cause to the Federal 
court. We are aware that there are many cases in the 
Federal Circuit Courts which hold that after removal 
the defendant may move to dismiss the action because 
of defective service of process in the State court, and 
that his appearance there for the purpose of taking the 
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necessary proceedings to remove the action is not a 
waiver of his right to make the motion, especially if he 
has not appeared generally in the State court. But 
these decisions apparently rest upon the ground that 
by the provisions of the act of Congress, when the re- 
moval is effected, the Federal court is authorized to 
proceed with the action as if it had originally been 
brought in that court, and that the defendant has a 
right to have every question which involves the au- 
thority of the plaintiff to implead him determined in 
the Federal jurisdiction. If this were not so it 
urged that it would be within the power of the State 
court to confer jurisdiction of the person upon the 
Federal court by an improper service of process, and 
the defendant would be precluded from obtaining the 
judgment of the Federal court upon that question. Lt 


is 


is thought that the integrity of the Federal jurisdic- | 


tion requires the enforcement of such arule of prac- 
tice. But the reasons for the rale cease to exist when 
the question arises in the State court, and it cannot 
there be observed, consistently with a proper respect 
for its own authority. But the Federal courts have by 
no means been unanimous upon this point. Bushnell 
v. Kennedy, 9 Wall. 387-393; Sweeney v. Coffin, 1 Dill. 
73-76; Sayles v. Insurance Co., 2 Curt. C. C. 212.) In 
the most recent reported case on the subject—of Mc- 
Gillin v. Claflin, 52 Fed. Rep. 657—Judge Ricks says 
that it is “a question as to which there has been great 
diversity of opinion in the reported cases from the 
various Circuit Courts of the United States.’’ In 
Sayles v. Insurance Co., supra, Judge Curtis denied a 
motion to dismiss the action for defective service in the 
State court, making use of this language: ‘‘The de- 


fendant comes in, becomes the actor, treats the suit | 


us Oue properly instituted, removes it to another court 
and enters it there, and then says he was not obliged 
to appear at all, and the State court in effect had no 
suit before it. This, Lam of opinion, he cannot do. 

* * Theact of Congress allows defendants to re- 
move actual and legally pending suits from the State 
courts. If this were not such a suit he should not have 
brought it here. By bringing it here he voluntarily 


treats it as properly commenced and actually pending 


in the State court; and he cannot, after it is entered 
here, treat it otherwise.”’ The principle thus formu- 
lated is, we think, sound, reasonable and just. [t can- 
not be tolerated that a defendant shall question the 
jurisdiction of a State tribunal over his person after he 
has effected a transfer of the cause to another court by 
placing upon its records an affirmation, under oath, of 
the pendency of the action, and of his relation to it as 
a party and obtained the approval of the court of the 
bond required as a condition of its removal. If the 
cause is subsequently remanded he cannot be heard to 
say that his own proceedings have in effeet been coram 
non judice. May 1893. Farmer v. National Life 
Ass'n of Hartford. Opinion by Maynard, J. 
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NOTES. 





WHITSUNTIDE. 


How sweet the breath of spring, when joyful May 
Hangs laughing on the skirts of leafy June; 
How lovely ‘tis to spend the idle day 
Without a thought that Term is coming soon, 


How soft the crescent moon in fleecy sky 
When sings the nightingale in midnight peace! 
Unconscious that some judgment by-and-bye 
Will make all lawyers think some judges geese. 





Hush, verdant woods, your leafy whispers check 
And dedicate your silence to the night; 
For no one knows how soon on British deck 
Sir Charles and Carter will renew the fight. 
The fight o'er seals, not legal, but pelagic, 
Which waddle swift t’ escape the Yankee bludgeon; 
Oh! ‘t will be serious if this contest tragic 
Ends in a catch of metaphysic gudgeon. 
Sweet purling streams which through the meadows tlow, 
Weep not too much o’er lawyers’ self-negation; 
The end of bar committees now we know, 
And dawning see a bar association 
—London Law Times. 


The effect of those magic words “without preju- 
dice” has hitherto been considered as being, in the 
| language of Lord Esher, M. R., in Walker v, Wilsher, 

37 W. R. 723, “that letters written without prejudice 
ought not to be looked at without the consent of both 
| parties.”’ This, his lordship said, was ‘ta good rule,” 

and in the above-mentioned case the Court of Appeal 

held that a judge was wrong in looking at letters writ- 

ten “without prejudice” in order to see whether there 

was good cause for depriving a successful party to an 

action of costs. As will be seen by the report of the 

case of Exc parte Holt, Re Daintrey, in another col- 

umn, an ingenious use was made of this doctrine, ap- 

parently with a view of preventing a letter by a debtor 

to a creditor, practically amounting to a notice of sus- 

pension of payment, from operating as an act of bank- 
| ruptey, under section 4, sub-section (1) (/), of the Bank- 

ruptey Act, 1883. There does not appear to have been 
evidence that circulars in similar form were addressed 
to the debtor's other creditors. The letter was headed 
* Private and confidential; without prejudice,” and 
by reason of the latter words the registrar of the 
Brighton County Court held that the letter could not 
be looked at; but this decision was reversed by the 
Divisional Court. It is obviously unlikely that such an 
attempt to evade the provision of the Baunkruptey Act 
would be allowed to suceced; but there seems to be 
some difficulty as to the grounds on which the decision 
was based. The court said, no doubt correctly, that 
“the rule which excluded documents marked * without 
prejudice’ bad no application unless some person was in 
dispute or negotiation with others, and terms were of- 
fered for the settlement of the dispute or negotiation, 
and the judge must necessarily be entitled to look at the 
document in order to determine whether the conditions 
under which alone the rule applied existed. The rule 
was a rule adopted to enable disputants without preju- 
dice to engage in discussion for the purpose of arriving 
at terms of peace, and unless there was a dispute or ne- 
| gotiation and an offer the rule had no application.” In 

the recent case however these conditions appeared to 
| be complied with; there was a dispute, for there was 

an action pending between the parties; there was an 
| offer of a composition which was intended to apply, 
among other things, to the petitioner’s claim in the ac- 
tion. It was therefore necessary to find a new ground 
for rejecting the operation of the words “ without 
prejudice.” This the court found in the doctrine that 
“the rule had no application to a document which in 
its nature might prejudice the person to whom it was 
addressed if he should reject the offer.” We confess 
we do not understand this doctrine; nor do we find 
any explanation in the judgment of the mode in which 
the offer would necessarily prejudice the person to 
whom it was addressed. It would seem simpler to say 





| 


that anotice coming within section 4(1) (A) of the Bank- 
ruptey Act, 1883, is an act of bankruptcy, however it 
may be framed.—Soliciturs’ Journal. 
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